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CHIEF COURT OF THE PUNJAB 


CIRCULAR MEMO 

No 14 2549 0 — Dated Lahore ihe Isi June 


To— All Sessions Judges District Magistrates Ganto\mb‘«t 
Magistrates and Opficers exercising Magisterial powers in Military 
Stations 


IrregttUntwa Judges have observed that ofiRcers exercising magistenal powers in 

In the^'^tnM stations do not always follow the provisions of the Code of Cnminal 

of ofTenwa bi Procedure in dealing With cases coming before them m a judicial capacity 
asms roogia Even m the larger cantonmeots to which a trained Cantonment Magistrate 
usually attached, it has been found that breaches of cantonment rules, 
Btatiena offences under section 34 of the Police Act, and similar cases are not always 
dealt with according to law, while la smaller military stations, where an un 
trained military ofHcci is usually invested with tbo powers of a Magistrate oi 
the third class, it frequently happens that no proper record of evidence and of 
the proceedings is raamtamed and that, very generally, all that is done is to 
enter the name of the person tried the offence committed and the nature of 
the punishment awarded in a book kept for the purpose, but not authorized 
by law Several instances have come to notice m which Cantonment Magis- 
trates exercising suintniry powers have failed to comply with the require 
ments of the Code as to the manner in which summary trials shall be con- 
ducted. 


2 In ca«e3 in which an untrained and inexpenenced officer is invested 
rui<;8"o?^rro With magisterial powers for thc purpose of dealing with petty breaches of 
be' sanitary and other similar niles, the same knowledge of the law cannot per- 
^ expected os may well be required from officers permanently holding 

incv Mftgw the of CantonTDunt Manistratc after undeieoitiG the usual examination® 

IraJ^i to , , , . . , , . , 

offonl pjid in law and procedure, but the Judges must insist on the ordinary rules 
e"iw of procedure being observed by all officers exercising criminal jurisdic- 

»5on. tion under their sujKrnntcndcnco and control, and look to Sessions Judges 

nnd District Jlagistrates to exercise proper supervision over thewaj in which 
such officer* discharge their magistenal duties and to affortl guidance to those 
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who need it The gencnl rules go\cming the tnal of criminal cases are not 
difiiculc to master and an} officer who undertakes magisterial duties must 
moke himself acquainted with them 


3 A wide distinction must be made between the administrative and p,atinctionto 
judicial functions of militar} officers invested with authonty under the 
-ipphcable to military stations Fines imposed on the members of sanitary 
and other establishments for neglect of duty, &c , are so imposed under admi- lions 
nistntive authoritj, and with such matters the Chief Court has no concern 
But when anj person IS charged with an offence against the criminal law 
(whether such offence fall*’ under the Indian Penal Code, the Cantonments 
Act and Rules made thereunder, the Police Act, or any other local or special 
law or rule made thereunder in force m a military station), he is entitled 
to bo tried before a competent court in accordance with the procedure 
prescribed for conducting criminal trials. 

4 Criminal proceedings maybe initiated in one of three wajs, des- Initivtion of 
cnbed m section 191* of the Code of Cnminal Procedure, vis, (a) on com* cwdings 
plaint (6) on a police report, or (c) on information received from any person 
other than a Police Officer, or in the Magistrate’s own knowledge or suspi- 
cion By Punjab Government Notification No 09, dated the 3rd February 
1883 all Magistrates are empowered to take cognirance of offences under 
clause (a) or clause (6) and all Magistrates of the first or second class may 
take cognizance of offences under clause (c) 


5 The first step m initiating proceedings upon complaint is to examine 
the complainant (sectioa 200 of the Code) on oath or affirmation, and to ro nant 
diicc the substance of the examination to writing The Magistrate should 
consult the second schedule of the Code to satisfy himself as to his power to take 
cognizance of the offence If the complaint has been made in writing and the 
\__^Iagistrate is not competent to take cognizance of the ease, he will proceed 
as directed m section 201 


6 Section 202 empowers Magistrates of the first and second class to 

... , ewtion ‘>Cr», 

make, or cause to be made, further inquirj before issuing process Directions Ox!* of Cn 
on this subject are given in Judicial Circular No L (3rd edition of'^Judicia! 

Circulars) j 


7 If the Magistrate considers that there is no sufficient ground for of 

proceeding ho ma} di^mi's the compKmt under «cction 203 


S -..ts u I'M) I !(/< \tt A of ISJ^ 


eninplAint ti 
ricr section 
- 203 
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Issue « f pro 8 If he considers Ihit there is sufficient ground for calling upon tho 
accused to answer the complaint he will i sue a summons or a warrant as 
laid down in section 204 


Procedure m ^ When the accused appears or is brought before tho Magistrate tho 
r^es'^tnaWc^^ttcr must first consider •whether he has power to try the case himself oi 
Lv Court of Tivhethcr the case IS triable onlv by the Court of Sc'^ion or Hieh Court In 
Higb Court the latter event he must proceed (provided he is competent to commit for 
triall m the manner desenbed in Chapter XVIII of the Code 


Three modes triable by the Magistrate himeclf he must proceed m 

of procedure qjjq of the following watS — 
in cases tn ° ^ 

able I y Ma 

^ 8 tntes lo manner prescribed in Chapter W of the Code if tho 

ca^sc is a summons case as defined in ‘section 4 (0 


(6) In the manner prescribed in Chapter XXI if the case is a 
w arrant case 


(c) In the manner presenbed in Chapter XXII if the case is one 
which ma} be tried summanl) and the Magistrate is em- 
powered to trj offences summanlj In this connection it 
may be observed that under section 530 of the Code if anj 
Magistrate not being empow ered b} law in this behalf tries 
an offender sumroanl) his proceedings are void 


Procodtiro In 
8umn irj 
Ir al 


11 It is. important to notice tint for "umraar^ trials two modes of pro- 
cedure arc prescribed one to be followed in cases where theie xs no appeal 
(section 2G3) and the other to be followed in appealable ca'*cs (section 204) 
In appealable cases a formal judgment must be recorded , in non appealable 
ca«;c& the particulars required bj «cction 203 must be recorded m a special 
Tcgi'^ti r of vummarj trials and even m the latter class ofc.\scs the Magistrate 
shouldVecord the brief statement of the reasons for convicton (clause /t) 
in cuch \ inannci that thi« court on revisioa maj be able to judge whether 
there arc vuPlcKnt materials to support tho conviction The register above 
mpntnn(.| must be u‘?cd onlj fortnaLi conducted under Chapter XXIIof 
lilt C dt I 
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12 Directions as to the moile of recording evidence 'ire contvincd in 
Chapter \XV In s immons cases onij a mcmoMndiim of the substance of icnce 
the evidence has to be rccoided (section 3oo) In /thcr ca«cs the whole of 
the evidence imi<5t be taken down bj the Magistrate or m his presence and 
hearing The cxamiuatiun of the accused is to bo recorded as directed in 
section 3G4 


Id The law relating to bail is contained m Chapter \X\I\ of the I 

Code 

14, A list of the registers to be inamtained is given in Part II of Jndi Reg aters. 
cial Circular ^o \LV The forms of the Registers v ill bo found in Ap 
p^nduTT^O I of the Judicial Circulars 

lo ^^lth regard to the recoverv and disposal fines imposed under Fnes 
tnagistcnal authority the provisions of Judicial Circular Ivo l.\I must bo 
observed Such fines must invanab!) bo paid into the public accounts such 
portions of them as maj under the orders of Government be pa} ible into 
tho Cantonment Fund being subsequently dravvn from tho tr'*asury b} 
the Cantonment Committee in the usual oianncr Tho Magistrate b dut} ends 
with placing tho fine in the treasury any subsi^uent action being taken by tho 
Cantonment authorities Thu« a Caotooment Magistrate must not confuse 
dutus as a Magistrate vvith functions which he may exercise in c nnoction 
With the Cantonment Committee or Cantonment authont} under tho Can 
loumcnts Act 


IG As regards cstablisbroents A vs vn Vbe power of the Dvsfxiet Hagis EstaW si 
trate to apply m the usual manner for such establishment os may bencccssar} 
for every olBcer who exercises magisterial powers in his district If the Can 
tonment Committee or Ointonmcnt authont} do not j rovido a propci tstab 
lishment the matter should bo referred fir the orders of Government. 


FORMS OF REGISTERS (CRIJriN\L) 

The follow ing forms of Registcra (Criminal) hav e been sanctioned b} the 
Chief Commissioner Ajmere Mervara for use in tho Co iris in Ajmerc 
jiferwarv uti I r S ction 553 of the Criminal Procciluro Codt 1 1 Ic Notification 
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Foi ms of lieguters 


| a)i!p ptn; |ucK>ai jo 
uo j9<]oai[ pjosaji ]o cun^vuSig 


pj093J ain uo Bjodnl |o Joquinii; 



po)cT)i(ii eSat 

inwuil t{3n[n Jopmt noiioos |«re 


l«i»S 











-(CRIMINAt-Sl-’SSrOiVS COURT > 

Jitgx'^ttr oj OoOTMiWtd CuMi 







littjMrr ^/puiuikmcut i> 


Procedure-Criminal. 

Foi'His of llcgif-tcrs 


K 

B 

s 




VAjU|t (r* A) C, oxotxv 

s 




kadU|4^A,^9iociv 

s 




««>,«>» flC *} « ojoqv ; 





cadutttt Ol Al »400V 1 








niotteitMV 








Japan put odu t« < t 




fe ii’i f 



sno4oJi)l 



2 

•Aoetv 


oidiDiq 



1 



%ttU40 3<)( 




T.at »a»sS a»i»a 









■SnOKL^DI 1 




Btr» wssi OKT. 


»{<JtuiS 1 

S 1 





«iiaio3i)I ) 


1 

em ttnaaca 



•iduit^ ] 

a \ 

s 


■ A— P>M 


«IMXIAjri)I t 


a 

t)aC «ttD U393|C{ 


-o^uic 1 

a 1 






AAA t a\ctv 1 

4 i 






Japon PuaiVM tH t 







jarunpuaoflirt i 







japaci vu«ooi« 1 

J I 






•lapun pill. OCH 1 







JaptPipavoiM l 

\ [ 


4 




jn«(4in)a>t pooJ) jn i]una »3 { 

=1 




sot 4»(>ail AM-M «t|) dMt t 

ASQMtniwm 01 tlOlltrp* tit XsUtlaAQ 1 

2| 



a-»s! lapnii #a»aJ »o?i!x(u^M)r i 

»l 






auaOKiainnrf jaqjn lo nati ar < 

5 f 



iMjraqMtttvt uqio oi iimi(pp> oi i 

2 i 

•* 





iqaiOUWLi ItnrtnotciMi > 

Z ] 

g 

C 




laa.atuH^xittntp 1 


1 

ij43>Ioj4 fo »jn)|>f40j j «; j 

S 

srJraisjn j 

1 





1> amaupn a Cj^ujo* ^ j 



•no yJni 

wc 

no 

-int uau^tin-t Ca.ttt«« “ j | 







' 1 





nun^aoj } 

-1 







“1 






Tn«»«i 1 







K I aicitt ^ 1 



1 U* UOJW 

nrrnn }> 

V>TA1 p 1 

1 

^ 1 
! 

1 

' 







-1 s ;•«« 1 

-1 I 



-(CSIMINA^-COUTS OF SESSIONS AND DISIBICT MAGISIBATE ) 


Procoduro— Criminal ] 

Forms of Ii<'^hterf 
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Fonns of licgatas 
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[Procedure- Miscellaneous 
Destruction of useless Rccoich 
[ J ] No G05 359 — the 3nl June 1889 

Tlie foUoning rules fnmed under Section 5 of Act III of 1879 for de- 
struction of useless Judicnl Records and Registers m Courts subordinate to 
the Judiciil Commissioner Ajmere ha\e been sanctioned hy the Go\ernor- 
Gencril m Council and are published for general information 


GENERAL 
Rule I 

All judicial records and registers which by the lapse of a jear, hare be- 
come liable to destruction under the following Rules shill be destroyed during 
the months of August and September 

Rule IT 

The destruction of such records and registers shall be earned out — 

(a) In the District Record Office under the supervision of one of the 
T^istrict Officers 

(&) In the Small Cause Court Ajmere, under the supervision of the 
vlerk of the Court 

(r) In the Small Cause Courts at Nasiralxid and Beawar, under the 
supeivisiun of the Judges of tho«c Courts 

Rule III 

The destnictioii shall be effected bi tcanng wath the exception of the 
court fee stamps which shall be burnt in the presence of the superiising officer 
The paper «hall then be sold bj Public Auction, and the proceeds shall be 
credited to the Record Ofiice Fund 

RECORDS 
Ruie IV 

All Civil records required bj these Rules to be preserved in perpetuitv 
shall he arranged in three separate Files A, B and C 
Rule V 

All other Civ il and all Cnminal records shall be arranged in Files A and 
B onlv 


[IJ Cuctle of In Li dated IStfiJnee ISSs juj-t II, 3"— I 
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Destruction of u^icless Records 

Rule VI 

In the case of Civil records referred to in Rule IV File A shall contain 
the following papers — 

(A ) In all original ca'te's — 

1 Tlie index of p\per« 

2 The order sheet 

The plaint together ^\lth any schedule annexed thereto, and all do- 
cuments, whether original or copies, filed with the plaint 

Note. —I n miacellaneous cases, the petition or written application of the partv setting 
the Court in motion yill take the place of the plaint 

4 The written statements and pVadings of the parties 

5 Applications of p uties who arc strangers to the suit, w ith the Court's 
orders thereon 

6 The mcraoraadum of issues, w ith amended or additional issues, if an) . 

7 All depositions of witnesses 

8 All documents receued by the Court during the trial as evidence 
between the parties 

0 Report of ComnussioDcre 

10 Reports furnished h) the Record Department 

11 Award oi other final return of Arbitrators and documents submitted 
therewith 

12 Deeds oC witKdrvwoI, cQTOpcortuse» ot confession of judgment 

13 Orders of arrest, or attachment before judgment, with all documents 
relating thereto 

14 The judgment or other final order 

15 The decree 

16 All notes m the handwriting of the Judge 

17 Applications for re\ lew of judgment w ith the Court's orders thereon. 

18 Judgments ind decrees of Appellate Courts, if any 

ID All orders p.i«eed in cxociition proceedings, with all applications, 
objection'* and ri cciptsnnd acknowledgments filed m execution proceedings 

20 Plan of locahu 
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Deatrudton of usdebs Kecords 

(B ) In Appeal cases — 

1 The index of papers 

2 The order ‘ihect 

3 The petition of appeal 

4 Copies of judgments and decrees ot Lower Courts 

5 Anj cross objection filed by the leapondent under section 561 of the 
Code of Civil Procedure 

6 Finding on issues referred to Lower Court for trial 

7 tteports of Commissioners 

8 Anj adduioiial evidence, oral or documentary, admitted by the Appel- 
late Court under section 508 of the Civil Procedure Code 

0 Award or other final return of arbitrators 

10 Deeds of withdrawal, compromise, or confession of judgment 

1 1 The judgment or other final order 

12 The decree of the Appellate Court 

13 All notes in the handwriting of the Judge 

14 Appl citions for review of judgment with the Courts orders thereon 
ll An) judgment and decree of a superior Court of Appeal 

File B shall contain the following papers — 

(а) In Original cases — 

1 Commissions and proceedings held thereunder 

2 Application to refer to arbitration and references to arbitration, with 
the proceedings, and any application to set aside the award 

3 Writs in execution proceedings of which service has been effected, 
notices reports and returns relating thereto 

(б) In Appeal cases — 

1 Issues referred for trial by the Appellate Court with the evidence 
taken thereon 

2 Commissions and proceedings held thereunder 

3 Applications to the Appellate Court to refer to arbitrUion references 

with the proceedings, deposition submitted with the award and an) applica- 
tions to set aMde the award, with the Court's orders thereon . 

File C shall con«i«t of nil pnp^'rs not includc«l in File** A nn 1 !> 



Procedure— "Miscellaneous ] 

J)e-<tniction of usdets Hecordi 

ilUIE MI 

In the case of Ci'il records refericd to in Rule V, File A‘»hall contain the 
YoUowing papers — 

(а) In original cases heard any Comt other than a Court of Small 
Causes — 

Papei-s Nos 1 to 20 of File A -and 1 to 3 (a) of File IJ referred to m 
Rule VI 

(б) In Appeal cases — 

Papers ^os 1 to 13 (File A) at>d 1 to 3 (File B) in p.iragiaph B of Rule 

11 

(c) In ca«cs heu(lb) a Court of Small Ciuses File A shall contain — 

1 The indt^N of papers 

2 The plaint ^Mth the papera annexed thereto 

3 Any cross claim net up b\ the defendant b\ I'xx of set off 

4 All documents rcccncd b\ the Court during the trial as eiulencc 
between the paities 

5 Ain awaid of arbitrators or deed of uuhdi iwal compromise or con 
fession of judgment 

(i i lie judgment or other final order 

7 1 he decree 

8 All notes in the handaiiting of the Judge 

■0 All} application for review of judgment or fir a new trial under 
Section 21 of Act \I of 1805 with the Cottits order thereon 

10 Am order passed b\ the High Court North "Western Proiincos as 
a Court of reference or 1 m the Judin d Coinmisstoner of iljmerc as a Court 
of rcMsjon 

Summonses issued to defendants in cases he ird ez jxi)lc 
V2 Vll orders pT“«cd in execution proceedings with all applications 
writs oYxwhich sen ice his been effteted noiitxs reports and returns relating 
tt oreto iVcipt^nd ncknowlcilgmcnta filed m execution proceedings, 

1 dc n shall cnn‘‘ist of all papers not iiicUidtd in I ilc A 
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Vcsti uction of uaekss Jleconh 

IlLir VIII 

In the case of criminal records File A shall contain tlio papers noted 
below — 

(a) In original c ises tried h} a Court of Se'-sions — 

1 The index of papers 

2 I he oixlei sliccf 

J The clnige original and as amended bj the Sessions Judge 

4 A I depositions of \\itue‘'Sea and statements of accused perbons, in- 
diidiug depositions and sUtonieiits transfi.rred frum the file of the Commit- 
ting Magistrate 

5 All tlocumonlan cMdeiice 

0 The final oixJer 

7 The finding of the issossors or acrdict of the jur^ 

8 All notes m the h indwntmg of the Judge 

0 The judgment of tlio Appellate Comt, if anj 

10 Ana order passed bj the Judicial Commissioner of Ajmere as a 
Com t of reference or rei I'^ion 

1 1 Warrants returned after execution of sentence 

12 All proceedings iclating to the realization of fines 
(b). In Vigistoual inquiries and trials — 

1 Ihc index of papers. 

2 'J he order sheet 

.! 'llie final police report (chalan) or petition of complaint 

4 All depobitions of witnesses and statements of accuse J persons 

5 AU documciilirj ciidence 

0 Ihc charge, wlicie a formal charge is draiui up 

7 'Jhe final onlei of the Court 

S All notes III the handwnting of the Magistrat 

P The onlcr of the Sessions Judge m c.i«es rtforred for confirmation 
under «cction 34 [ ® ] of the Criminal Procedure Code 

{a] Under the prcmit Li« (Act \ of lb9S) acDtcBcca passed ly Didnct Ua’istraiea 
cmpowerril under s«uon 30 no longer rcqoire confinnaliou by the Scasion Judge, aoch 
scnlrncca being a] pcalal le to the Court of St«<ioaa and Hi^h Court according to the cstcre of 
srni4ii « ‘■It ar^ti n4 Settle \ t 
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Deatriiction of tiselef<s Recotda 

10 The judgmeut of the Appellate Court iJ any 

11 The judgment of the Judicial Commissioner in revision or appeal 
if an\ 

12 Warrants returned after execution of sentence 

13 All proceedings relating to the realization of fines 

14 Bonds for good behaviour taken under section 110 of the Code of 
Criminal Procedure 

(c) In Appeal cases — 

1 The index of papers 

2 The order sheet 

3 Ihe petition of appeal 

4 Copy of tho judgment of the Lower Court 

6 Any additional eiidencc taken under section 425 of the Criminal 
Procedure Code 

6 Tho final order of the C6urt 

7 Ail notes in the handwriting of the judge 

File B shall consist of all papers not included in File A 
Role IX 

The following records shall be preserved in perpetuity — 

perty as defined in section 2, clause 5 of Act I of 1868 

Nore — I d BuitK for arreara of rent or for a share lo the produce when the right la not 
disputed sa 1 onl^ the nmount contested clause 1 of Rule \II1 will appl^ 

2 Flic A of all suits and appeals relating to the succcs<iion to an office 
or to establish o‘ set aside an adoption or otherwise determine the status of 
an individual and of all suits and appeals relating to trusts or religious en 
dowments. 

,3 Records of attachment sale and delivery of immotablo property in 
execution of decrees including all objections proceedings and orders thereon 
4 Flic A of suits relating to the redemption or foreclosure of mort 
gages of immovable property under sections 7 and 8 of Regulation XVII 
of 1800 and the Trin^ftr of Propertv Act 
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The folloxnn:; records '«hxll be pre'‘«.nrcx3 for 50 xvtM and then be de^ 
*!troyed — 

1 FiIeAofca^es rrhtincto any of the ofTi neex in wtion 

44 of the Cnminal Procedure Code, as oTlncis of nhich all ixr^xnaarx' Kauml 
to give inform ition, m n Inch nnx of the sw^pecteii per^xnshaxv i'«eap(Hl np* 
prehension prondod that xvhonexcr it i>kiu«x« that the olVmh r erotT. mien 
on w hose account such records are hept are dt ad, the recvirxla max he ile*t rv'xaal 

2. Flic A of criminal casosin which tho oftiiicc la pmuahahje xvilh 
death, and it is not known xrho the offender la. 

Not*. — T he recorJt tprcifiM in cUnM9*nt3 when the time e«'>mM when lir Ur call 
Dirp circantKCinces thef would bo liible to drslru^tion ehilt be rrnic'i'e't tan lejviril# (un (U 
of cues of ftbicondiDS iiid unboown ofleadert. 

n File A of Cnminal eases in whuh a lunatic la roncvriieil, mile-^i the 
lunaijc^hall hixcK'cn suhscqikntl,) tntalorhaxi iln«*l 


Procediue Miscellaneous] 
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Rule XI 

Tlie followii g records sh'tll bp preserved f>r 20 \ears and shall then be 
dcstroNcd unless tlicir preservation isnecessu} on iny of the special grounds 
noted below — 

1 Tile A of Sessions cisea piovided that if the sentence has not 
been full} executed the record ah ill bepresprved until the return of the war 
rant and then dcstro} e 1 

2 The charge finding and aoi tenee in cases lo which conviction has 
been had of an offence for which enhanced punishment is provided on a 
second or subsequent conviction 

3 File A of cases m which an\ public servant has been tned what 
ever maj have been the result of the ease 

Ruil XII 

The following records shall be preserved for 12}ears and shall then be 
destro}ed — 

1 File A of cases under Chapter XXXVI of the Cnminal Procedure 
Code in which maintenance is awarded 

2 Insolvency proceedings under Chapter XX of the Civil Procedure 
Code 

3 File A of cases reganling compensation for robbeiies 

4 File B of cases referred to m Rule IV 

Rule XIII 

The following records shall be preserved for six years and shall then be 
dcstio}ed unless their preservation is neccssar} on an} of the special grounds 
noted below — 

1 File A of all civil suits and appeals other than suits and appeals 
falling under Rule I\ providcdthit if the decree has not been full} executed 
or become incapable of further execution File A must be preserved until 
such time ns the decree has been fullj executed or become incapable of fur 
ther execution 

Sore — A not^ of caies (tp^trojred OBderthis clause ahaU be made at th* timeofde 
atruetjon in Ihi* 1 nt of p t up with the village bundle 
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2 Flic A of cues tried the Magistrate of the District under section 
*^4 of the Ciinnnal Pro el ire Cole m which he has inflicted a heaMer punish 
ment than might hue been inflicted a Aligistrato of the first claS's pro 
Mded thit if the < 5 cntcnco Ins noth cn full^ executed the records shall be 
pr ''r\ e I until the r<,t irn of the w irrant and then destroi cd 

“1 Recor !■> reHting t> the rcalizrtion of fines of Ciimtnal Conrt<? 

Rct.ES \\\ 

The foil jwing records shall be preser\ed for three 5 ears and shall then 
be do&tr^jcd 

1 File of crimiinl cases enquired into and tried bj Magistrates and not 
otherwi e pronded for 111 these R lies 

2 1 lie A of ippoals from orders passctl by Magistrates. 

3 All correspondence between the Assistant Commissioner and his 
'ubordmitc** and other records periodical statements reports proceedings, 
application'* Ac not exprt«sl) proMded for in these Rules proiidod that 
in respect of records falling under this chiise heads of offices must exoroiso 
their discretion in preserMng reports return* and proceedings likely to bo 
uscfil in the f iturc as containing the result of inquiries or other information 
01 the opinions of experienced officers on matters connected w ith the general 
administration of justice 


Rule W 

The following records shall be preserved f>r one tear and shall then bo 
destrojed 

(rt) 1 I lie D of all citil and ennunai cases and appeals except 
tho'c referred to in Rule IV 

(i) File C of cases referred to in Rule I\ 

N OTE.— \ note tl oul I be made on the index of papers in File A oppos te each p-sper 
«lc*lroveil » n ler this clause 

2 Proceedings of other Courts and offices forwarding notices prochma- 
lioH'* cillmg for icconl Ac. 
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De'^truciion of useless Records 

Role XVI 

Tho pf'nods prescribed above shall except in the cases noted below, be 
taken to run from the date of the final ordci of the Court of first instance or, 
in the e\cnt of an appeal fiom that of decision of the appeal 

In ca'S'^ under Chapter XXXVI of the Code of Criminal Procedure m 
which m untenanco is awaidcd tho penod ‘shall be taken to run from the date 
of the last order passed for the enforcement of the award In insoUcncy 
proceeding® tho period shall be taken to run from the order of the Court 
declaring the insolvent discharged fiom fiiither liabilitj 

Rulf XVIT 

A note of e^ ery record destro) ed under the above Rules shall be made 
at time of destruction in the Register m which the case is entered, under the 
signature of a responsible officer A note of all case^ coinpletch destroyed 
shall bo made at tho time of destruction in tho h*>t of cases put up i\ith tho 
Village bundle 

Rule XVIII 

Before destroying File A of any judicial proceedings care must bo taken 
to separate and remove from the file all documents belonging to private 
persons or to Goicrnmcnt as a party to tho p occeding which ha\e not been 
siipnrseded by the decree or impounded m the case in which they were pro* 
ilucod These documents sh ill bo presened and tied up m a separate parcel, 
and notice ‘■hall whenever practicable be giicn to tho persons who produced 
them 1 1 C urt reijmnng them to tike them back into their own keeping 
within SIX months from the date of the notice, and warning them that they 
will be Kept at their risk and that the Court declines all responsibility for 
thtin 

nnaiSTcus 

Rule XIX 

The full^wingjiidicial registers shall be prcscried for 12 years from the 
ihfc of the last eiiln uul shill tlitn be destroyed — 

Ciiil Keguter No IV 

Ditto No XII 
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Vcsti uctt 07 i of useless Jlccot'th 

Crimitnl Register Ko I. 


Do 

do 

No 

III 

Do 

do 

No 

IV 

Do 

do 

No 

V 

Do 

do 

No 

XV. 


Role XX 

The following judicnl registers shall bo preserved for si^c } curs from tho 
ditc of the last entry and shall then be destroyed — 

Civil Register No XIV. 

Ditto No XVI 

Ditto No xvir 

Criminal Register No XIV. 

Ditto No XVI 

Cud and Criminal Register 0 
Ditto do D 

Role XXI 

Tho following judicial registers shall be preserved for three years from 
the date of the latest ciitr), and shall then bu destroyed — ^ 


Civd Register 

No 

V 

Ditto 

No 

VI 

Ditto 

No 

VII. 

Ditto 

No 

X. 

Ditto 

No 

XV. 

Ditto 

No 

XX 

Ditto 

No 

XXI 

Ditto 

No 

XXII 

Criminal Register No 

XI 

Ditto 

No 

XII 

Ditto 

No 

XIII 

Ditto 

No 

XVII 


Cud and Criminal Register, D. 

Ditto do F 

Ditto da 0 

Ditto do II 

Rlle XXII 

X*ii judicial registers •■hall be dc*tro}od, except os diir'-'Lfl nboic 
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FOr GBAlvT OF COPIES TO SUlTOEb AlvD OTHER PERSOSS IN THE 

Courts and Offices in Ajmere MEnw\n4, sanctioned by the 
Chief Cojimissioner in his letter No 570 22A dated 19in Mvy 
1887 


CHAPTEK I 

Appointment of Secli&n ivi iters 

Copies of documents filed m the Courts ind Offices of Ajmere Mcrwc.r'r 
^ill be made b} Section wntera appointed for each Court with tbo previous 
sanction of the Commissinnei and District Judge 

Provided that in Courts and Offices where the copying work is not suffi 
ciontlj remunerative for the cmplojmcnt of a Section wutor the duty of 
preparing copies maj with the sanction of the Commissioner ind District 
Judge, be delegated to a member of the Couit or office e=itablishmout 

2 So far as pncticable such Section wnters onl> should be appointed 
as aio qualified uuder the standing orders of Government foi cmplo}racnt m 
Government service 

3 The presiding Officer of each Court or Office shall exorcise the ncccs 
far) supcmsion with v view to ensure the correct and prompt jircparation of 
copies ihcir dchverv to the apphcints, and tho due a'^f'ciinting and adjust 
inert of the f«.c< realized from them 

4 In the Courts and Ofiice-> of the Commissioner the Assistant Com 
missiouci'^ the Judicial Assistant Commissioner the Cantonment Mngistrate, 
Nasmbad md the Extra A'«islant Commissioner the Section writers fhall 
perform their work under the immediate sujicrvision of llio Ilcul Clcik 
Clerk of Court or tin. Reader ns the presiding Officer may think fit 

5 The ftcs shall Sc coUeeted in cishb) tbo officei to whom apjilications 
for copu.s arc prcsentc<l an I shall be received by the particular Sectioncr by 
whom the) are cinie-1 but notliiiig herein contained shill prevent the dis 
tnbulion of fe^s among the severd Scclioncrs cmplo)cd in a Court or Office 
m such III inner ns miv be determined b) the presiding Officer with tlio con- 
ciirreiiee of tl e Coinmis',ioiier nnd District Judge 
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CHAPTER 11 

Persom vho me entitled to copies 

G A plaintjlT oi a defendant ta entitled at ao^ stage of the su.t to obtain 
topiti) of tlio iccord of the suit including exhibits which have been put m as 
cMdoncc and memoranda of depositions of aiitncaacs provided that a party 
who has been oixlercd to file a wntten statement is not entitled to inspect or 
tikeacop} ofa wuttm statement filed another part^ until heh*s filed / 
his own 

7 A stranger to the suit tnvj after decree obtain, as of right, copies of 
the plaint w ritten statements, affidavits and petitions filed in the suit and may 
for sufficient reason shown to the satisfaction of the Court, obtain copies of / 
any such documents before decree 

8 A stranger to tbo suit ma} also obtain, ns of right, copies of judg- 
ments decrees or orders at any tun* after thej have been passed or made 

0 Toi sufficient reason shown to its sitisfaction, a Couit may grant to 
a stranger to the suit copies of exhibits put in evidence not being of the 
nature referred to in section 130 of the Indian Evidence Act, 1872 

10 An accused person or a person affi,Ucd bj a judgment or order of a 
Criminal Coiut, 13 entitled to a copj of the judgment or order or anj othci 
proceeding 

rrplavation — A complainant is within the meaning ofthis lule 

11 The JIagiatratc of the District and the District Superintendent of 
Police are entitled tocojucs of judgments of the Court of Session 

32 A commandiog Officci or the Head of a Department is entitled to 
copies of judgments of the Court of Session m cases where a “oldier or a pub- 
lic officer subordinate to him is convicted of an off«.iicc 

13 Gov eminent law officers arc entitled to copies of decrees in pauper 
suits and appcvls 

14 Government law ofllccr* and anj person ‘^pecnllj authorized m this 
bi.hvlf b> the Magi'-tratc of the DMnct aix entitled to copie- of the whole or 
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pirtofnn} record when required for the purpose of conducting any trial or 
iniestigation or appcil on the part of Government in any Criminal Court 

15 Copies of official con cspondcnce and reports should not, as a rule, 
be granted Should anj one apply for a copy of a letter received Irom supe- 
rior authontj, he should be referred to the officer from whose office the letter 
issued 


CHAPTER III 

Collection, of copying chatges and computation of stamps on copies 

16 Foi t^e preparation ol copies other than those granted frt.c of charge 
under these rules a uniform charge, which will be levied in cash, will be mode 
at the rate of four annas for the first foho and two annas for each subscqucit 
folio Each foil! shall be ruled and shall contain twenty five lines, each hne 
to contain no more nor less than mi English or twelve Vernacular words 

17 The Court fee pa^ vble under the Court Tees Act, 1870, vvill be 
levied b} affixing the proper stamp to the first folio of the copy 

18 When a copy is chargeable with stamp duty under article 22 of 
Schedule I < f tho Indian Stamp Act, 1879, the beading of the copj, or, if 
there IS no hcidingtobc copied then the fiist line of.the copy will be written 
along the middle of the fice of the sheet, bearing the impressed stamp which 
represents the stamp dutj chargeable on the cop} 

19 Under article 1 (a) Schedule JI of the Court Fees Act, 1870, 
every application for a copy must bear a court fee stamp of one inna, unless 
it be made b}, or on behalf of, a pnsoner or other person in ^urcss or under 
restraint of an} Court oi its officers, or be oi the nature described in Rule 29 

20 For the purposes of these rules copies chargeable under the Court 
Fees Act, 1870, are copies of (i) judgments or orders not being, or having the 
force of decrees, (ii) decrees or orders having the force of decrees, (w) 
documents liable to stamp duty under the Indian Stamp Act, 1879, when left 
b} parties to suits or jirocccdings m place of originals withdrawn under Sec- 
tion 144 of the Code of Civil Procedure , (lu) nn} judici vl proceeding not othcr- 
wi*c provided for b} th<j Court Fees Act, 1870, and (i) an} accounts, stitc- 
incnl" rci^rtsor the. like, taken out of an} Cnil or Criminal Court or Office 



(Procedure— Miscellaneous 

Rules fot pant of copies 


21 The ftC' leviable arc «et foitli m articles 0, 7, 8 and 9 of Schedule I 
of the Court roc'! Act, 1870 — 


^foml er 

Doenmept 

Proper Fee 

r 

( 

1 

G Copy or translation 1 
of a jmlf.'nicnt or order not ' 
l>cin^ »'r Uavinj, tiio force ^ 
of a decfiyj 1 

1. 

1 

' U hen »Bch judgment or order u 
p.i«#ed bj aiij Civil Court other 
than a High Court, or by the pie 
siding officer of anr Ilcvinuc Couit 
or Otiice or bj anv other ludicial 
ex Ii,xet«txvt- Authority-* 

tuj — If the arnoiiit or valiieof , 
tbesidjeet nutter is bfty 
or lev# than ii{t> rupees 
(^1— If such amount or value ex 
oeeds fifij nipeis 

U hen such jii lenient or order is 
passed by a High Court 

Four ftnnivs 

Fight nnnas 

One rupee 

f 

1 

7 Copy of ft <tecrce or 1 

onUrhsMjig the force of, 
a decree 

hen snch decree or orclcr i« 
made byanyCivii court other than 
a High Court or by any revenue , 
Court— J 

<al— If the amount or value of j 
the auhjcct matter of the 
snit whereinsuch deerto ] 
ororderiamaileudfty or<| 
less thiD fifty nipcoi 
Ifbiicli amount or value ex 
coeds nfty rupees 

When such decree or order is 
made by a High Court 

Fight annas ^ 

One rupee 

Four rupees 

8 Copj of any <1ocu ( 
incnt lialle to tlainn dutj 
under the (icncral ctafnp 
Act, l57‘^, when left bj 
any party to a suit or pro 
cceding IP tilace of the 
origin^ williardMTi 1 

(aj— W hen the frtamp duty 
c’ argtableon the original 
docs not escccil ei^lit 
annas 

(1)— In aitj other cow 

The amount of the duty 
chargeable on the on 
ginal 

Fight annas 

d. Copy of an j revenue f 
or judicial proceeding or | 
order not otherwise pro j 
aided forlj this Act, or j 

” dnul end \ 

of three ' 

h ight annnos. 

with tjio executive sdnii ) 
lustration of a Ihnsion t 

] 



court# sctidinjj drents to ctlur Court# for^xectitioo anJir Section HX 
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22 Copies 01 extracts certified to be true copies or extracts b}, or by 
order of an) public officti and not chargeable under the Court Fees Act, 
1870, are, un'e'S exempted under article 9 of Schedule II of the Indian Stamp 
Act 1879, chirgcablc with stamp dutj undei article 22 of Schedule I of the 
latter Act, the tcjins of which aic as follows — 

” I (rt) — If the original W1S n»t chargeable w ith 

' or if the «lutj With whit-h it aiAS charge 

( able does not exceed one rupee— eight annaa 

] (6) — In anj other case — one rupee 

23 Co lit fees arc remitted on the following documents, namely — 

(1) Copy of a charge framed under Section 210 of the Code of 

Criminal Proceduic, 1882, or of a translation thereof, when 
the cop) i« given to an accu«cd person 

(2) Copy of the evidence of supplenaent xr\ witnesses after commit- 

ment when the copy is gixcn under Section 21D of the said 
Code to an accused pereon 

(3) Copy or translation of a judgment in a case other than a sum- 

mons case, and copy ol the hcadv of the Judge s charge to 
thojury, when the copy or translation is given under Section 
371 of the «aid Code to an accused person 

(4) Copy or translation of a judgment in a summons case, when 

the accused pc^^on to whom the copy or transhtion is given 
under Section 371 of the said Code is in jail 

(5) Copyofanordcrofmamtonanco when the copy is guen undoi 

Section 490 of the said Co»lo to the person m whose fivoiir 
the order is made or to hisguanlnn if an) , or to the pci-son 
to whom the allowance is to bo pud 
(G) Cop) furnished to any person affected b) a judgment or order 
parsed by a Criminal Court of the Judges chaige to the 
jurj, or of an) order, deposition, or other part of the record, 
when the copy is not a copy which may bo granted under 
an) preceding clauscofthisNotification without the pv)mcnt 
of a Cmrt-feo, but is a copy which on its being applied for 
under Section 548 of the said Code, the Judge or Magistrate, 
for some special reason to be recorded b) him on the cop), 
tluiiV.® fit to furnish without such p'i)mcnt 
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(“) Copies of aU documents furnished under the orders of any 
Co irt or Migistrate to nnj Goiernnient Advocate or pleader 
or other person speciall} empowered :n that behalf for the 
purpose ofondijcting anj trial or invcstigition on the part 
of the Gov eminent before any Criminal Court 

(8) Copies of all documents which nny such advocate pleader or 

other person is rtquircd to taLe in connection with any such 
trial or in\eati»\Uon for the use of anv Court or Magistrate 
or may consider necessary for the puipose of advising the 
Government in connection with an^ ctiminal proceedings 

(9) Copies of j idgmonts or depositions required by officers of the 

Police Dopartn ent m the course of their duties 

(Vi le A'ott/icrttion of the Goiemment of India Ro 310 dated the 2lst 
Januaiy 188G pahUshed at Page 40o/ 0 c Gazette of India Part I) 

24 Court ftos payable under aiticles 6 7 and 9 of Schedule I of the 
Court Fees Act 1870 have also been remitted by the Notification of the 
Government of India Department of Finance and Commerce No 1361 dated 
the 24th June 1881 on copies furnished by Civil and Criminal Courts for tho 
private use of persons applying for them The cffec« of this Notification is 
th it <iny copy chargeable under article C 7 or 9 of Schedule I of the Court 
Fees Act 1870 may be furni'hed by a Civil orCriminal Court on payment of 
copjing charges onl} and without payment of any Court fee If however 
the applicant to whom a copy has been granted without payment of any 
Court focwish afterw ards to h ivc it filed exhibited or recorded in any Court 
or received by any public officer he must unless tho copy be out on which 
Court fees have been remitted stamp it under article C 7 or 9 as the case 
may bo before it is presented to such Co irt or p iblic officer Court fees are 
not payable on copies of aw ards made under the Lind Acquisition Act 3870 
when the copies are issued to persons cl nming under such awards Court fees 
are not p,iyable on copies ii.3aed to pauper plaintiffs or apjcllants of 
y idgmcnts and decrees in pauper suits or appeals 

25 A copy of any paper which a public officer is cipres. ly required by 
law to mihc or furnish for record inanv public off cl or for any j iiblicjuirpo 
!>. exempted fn m «t imp duty by article 9 Schedule II of the Indian Stimp 
Act 1S7J 
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under s 15C, nnd direct the jiolice to snlanit a charge fahcct That means a Slngis- 
trate cannot proceed under chapter XIV after acting under chapter XVI ® Wren 
a complaint is referred under this section hj the Jlagistrate for mi cstigation, 
the pohf^c make a report ® But this does not debar them 

from c\crC 5 S\ng then ordinary poactsof eircst and mi cstigation and from sending 
up the accused foi tiial under a charge sheet ^ The Bonihaj High Court® nnd tho 
Sind Jndicnl Commissionei’s Coiut® haie, lioncicr, held that •nherc an mvesti 
gation hj the police lias been ordered under this section, the police liai c no poncr 
to send up the accused foi trial under a cliatgc sheet 
(3) WJiei e the accusal ts a police off tea — If the accused is himself a police officer, 
it 13 not propci nor is it contemplated that the Hngistnitc should call for a report 
from the police officer, nho is himself the nccuse<l'“ or from a superior or other 
police officer ** In such the Mngistiato himself should bold tho inquiry^® or 
direct a local inquirj h> a subordinate Ifogistratc ** Complaints against poliee- 
officer-s should be handled nith the greatest care In such cases, the complainant 
should he gnen e\ery facility to proie liis allegations^* 

It IS not desiiahlo that a complaint against a iwrson who is alleged to Imic acted in 
collusion nith the police should be banded o\er to the police for m\ cstigation^* 
It has, honcier, been held m the undermentioned casc^® that it is not illegal to 
'‘end a complaint, m 11111011 the lx»m /«?« of the police arc impugned, for inquiry 
or im cstigation hj a police officer 


Also 8«o b 156 Note 5 


( isj ^ cai JH 0/4 lieputoolta r Haztm!>heikh 
Also tee S 156 Note S 

8 (’23) 16 AIR 1029 Bom 72 (73, 71) 53 Bom 339 30 Cri L Jont 781, ^7tir ATo/jorned rajma^omei 
> Emperor 

9 (38)2SAIB193SSmail3(lie) ILR (1930) Kat 85 39 Cri L Joui 681 (PB), Bmperor v BiUre 

Ifoti (AIR 1933 Sind 138 27 Siod L R 67 34 Crt L Jonr 763, orerruled, AIR 1934 Sind 20 35 
Cn L Jour 891 is no longer good law after this roll Bench decision — Police are not prevented from 
arresting the accused under S 54 ) 


(•20) 7 AIR 1920 All l-^S (123) 21 Cxi L Jour 416, Eol t E,nvrrnr 

{05)2CriLJour5l(33) 0 Cal IV N 199 (Cal) ^aZadar Bftimu v <J >> . 


Saha »4 
of Police (District 


Also gee Section 203, Note 9 

15 1 33) 20 AIR 1933 Sind 339 (340) 

Giane/wnd Saramofrui 

16 (40) 27 AIR 1910 Lab 203 (209) 


ohar V Eaiayana 


21 Siod L K SS7 35 c„ 1 24, aidU,omal Dmsm, t 

41 0„ L tar ei8, Itam v Mai 
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< 4 ) PfpoTt — Tho report callwl for under this section should form part ot the record 
nnd as such a cop^ thereof can l>c gircn to the accused The report should bo 
submitted to tho same “Magistrato who had ordered the investigation nnd not to 
another ^^acl=tnto “ Such n report w absolutely priMleged 

19 “Such other person ** — Tlie Magistrate may direct an in\e3tigation by 
s,uch other per^^on he thinhs fit Such oihet fieison under this section includes a 
pancha\at within the meaning of the U P ^ illago Panchajat Act ' A master is not a /it 
person to lx? directed to invc tigato and maho a report in a ease of complaint against his 
servant * 

It is illegal for a ■Magistrate to call upon tho accused himsolf to make a leport and 
^t upon it * 

20 Examination of the complainant — Proviso — The pro\ iso to sub s ( 1 ) 
make-' it obligatory on the 'Mngistntc to evammo tho complainant on oath before directing 
fin inqtiirv or investigation under this section save in the case where the complaint 13 by a 
<jOurt Under this section before it u as amended in 19'’3 such an examination was a pre 
requisite whether the Magistrate intended to make a personal inqutrj himself or whether 
be intended to give a direction for an inquirj or mxestigation The present proviso requires 
such examination to bo made onlj ubcrc a direction for inquiry js to be made and not 
where the Magistrate intends to make a personal mqiurj himself The intention of tho 
Legislature in enacting this proviso seems to bo that the Magistrate should thoroughly 
understand the case before be decides to po tpono tbo issue of process and embanks upon 
the unusual procedure of getting the niatfec investigated by some other agenej * 

A complaint therefore cannot bo sent for inquiry or investigation unless tho 
complainant has been examined on oath * and if any report of such an enquiry or investi 

17 (42) 29 AIR 1942 lUog 51 (51) 1941 Raog L It 590 ISa Shetn t Tie Zing (Accused is 

eat tlfxl to inspect or get copy ol pol cc report as veil as statemeats of persons exam ned by police ) 

< 87) 14 Cal 141 (144) Smgh v Slvtpratl 

■( 51) 10 AIR 1931 Mad 429 {4'’9) 3'’ Cct L lout C89 Muthu Zuntara Ptllai v Emperor 
Also see Sect on 548 Note 4 

18 ( 18) 5 AIR 1918 liili 123 (124) 19 Cri L Jour 43C TIuikar Singh v Eirpnl 

19 { 37) 24 AIR 1937 All 90 (91 flG) I L It (1037) All 390 Veni Iladho Prasad t il IFajirf AU 

Note 19 

1 See Sect on 72 (1) (a) U P \ illigo Panebayat Act (U P Ad C [VI] of 1920) 

[Sm also (26) 13 AIR 1920 All 193 (193) 27 Cti h Jour 276 Kadhon y Emperor ] 

2 ( 15) 2 AIR 1915 Cal 733 (734) 10 Cri L Jour 320 20 Ind Ow 650 (656) Emperor v Ra66i 
-( 05) 10 Cal W ^ *xxTi i (xxxlx) NtcKcI and v Emperor 


Aktr 


«n Halwai t Kanman 


Note 20 

1 ( 4*’) 29 AIR 1942 Pesh Cl (C*’) 43CnLJoor803 202 Ind Cos 210 Smyb v Ayti5 Elion 

2 ( 42) 29 AIR 1942 Pesh 6l (02) 43 Cn L Joor 803 202 Ind Cns 210 Jit Singh v Ayub Khan 

, r v Emperor 


ZCtTC 79 
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gation IS called for -without bueh examination, and is made, it 13 -without jurisdiction and" 
cannot form the Vasis of any further aet-itmawi a ajmpWwant.'who w as not examined, cannot 
ho prc^utcd -with icgard to his complaint, dismissed on such a report’ Nor can the 
complaint be dismissed under S 203 merely on tho basis of such report without examining, 
the complainant on oatn* But the M^stcate can take, cognisance of an offence on tho- 
basis of a report by a police officer submitted under this section and m such a case, 
cosnizanee will be taken under clause (b) and not clause (c) of s 190® As to whether non- 
comphance with the pio\iso la curable under section 637, see Eoto 23. 

21. Powers of the inquiring or investigating officer. 

( 1 ) A Magistjate inquiring into a case can cxcicise all the powers of a Magistrate,. 

including the power of taking evidence of witnesses on oath But bo has not the 
powers of a police officer to keep nn accused in custodj for the purpose of an 
inqunj * 

( 2 ) A police o//ircr m&kmg an investigation under this section has all the powers. 

conferred on him under chapter xiv He can inalco a full inquirj from the 
cQinplamaut and h'S w itncs'ies and the defendant and Ins w itnesscs ® 

(3l diiij othri peisou directed to make an imestigation has all the powers of an 
officei m charge of Hie police station except the powci of arrest without warrant,*' 
i e, the powers conferred under S3 65, so, 9J, 127, 138, 153 156 and 157, tho power 
to arrest without wairant leniains with the Magistrate and a police officer'* 

22 Police m the towns o{ Calcutu and Bombay — Sub.section (3) See Hutes 00 
Section 1 

23 Revision — V>’h^n a Slagistrate does not act as he should under this section,, 
the aggrieved paetj la entitled to apply m rexision and the High Court has jutisfijction to 
interfere if necessary m the interests of justice ^ If any irregularity m procedure under this 


( 01) 28 Cal 652 (601) 5 Cal W N <57 (FD) Dwarltanatk v. Bent 


’ Emperor 


('21) 8 AIR 1921 S>nd 84 (81) 
Kessomal Ramchand 


<i I. R 200 23 On I, Joor St3, Xukhmi Fammmal t. 

3 (ll)lSOiiLJoutE39(511) IZIndCuSIS WU Poo Re No 2 Or, afoto-ai , 

(19®) 23 0.1 921 (921), Mahadia . Qvm Dmpreu «io«ai»oa T 

tm) 30 oa 923 (925 928) 7 cl W S 593 Mnalh . Sanjoj. 


1. (30) 17 AIR 1930 All 259 (259, 260) 52 All 457 

£mpcror 

AUoseeS 167,Xote3 


31 Cri L Jour 998, Juand Efhar% Eal v. 


4 S . 

1 faS) 25 AIR 1938 Mad 879 (879) 


Wole as 
39 Ca Jj Jour 984, 


. . *4 t j^uiparur, 

re VenlMasulha Ptllai 
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«!oction Ms not rc^ultixl in a mi'^aningo of justico the High Coiut 11111 not make any onler 
in rcvi'non, tvhicb can result onl> m harassment to the parties and the noste of public 
time." The folloTnng arc instances of such irrcgnUnties uherc the High Court 11111 not 
interfere nnlcss tlicic is a fiiluro of ju<5tiC0 — 

(1) the omi'vion of tho "Magistrate to leconl reasons for postponing issue of piocess ’ 

( 2 ) rci^uinng the occii'scit to attenl at the inquiry or his examination thereat and 

alloiring of cross-examination and arguments tntc) pai ics * 

(3) omi^'sion to examine the comr>Iainant under the proviso ® 

(4) mere moflcquaci of the inquiry the High Couit mil not mteifere with the details 

of an inquiry or imcstigation* 

(3) nhcrc tho "Magistrate has cxcrascd his discretion under this section to postpone tho 
issue of process^ or uhero the Magistrate docs not record the statements of 
i\ itnesscs examined before him but relics on the statements made before tho police ® 
"^Miere hoivcicr, m a case, uhorc the inquiry is made b> the police m a perfunctory 
manner and tho report is considerctl hj the Jfagisfrafe also m a pcrfimctorj manner, the 
High Court mil interfere and insist on the proiisions of the section being strictly compile*! 
mth, thongh uhere the inquiry has been carefully made and coasideied, it mil refuse 
to interfere •* 


2 ( 16} 5 AIR 1918 Pat 330 (331) 19 Cn L Jour 263 Sfieotiandan ITahlon t Emperor 

3 ( 17) 4 AIR 1917 Alt 91 (92) 18 Cri L Joar 765 (765 766), ZIadhoi}%r v Rath\d Ahmad 

( 31) 18 AIR 1931 Rom 521 (323) 53 Com 770 33 Cn L Jour 72 v Fiitan 

C29} 16 AIR 1929 Cal 176 (177) 30 Cri L Joar 703 A)oy Enshut ^ S 0 Bote 

(01) 2 \Veic 241 (215) Venhitciulu Uatday Durvata Rangaycn 

( 02] 25 If&d 516 (518) 2 ^Tclr 213 fmp^rorv Atagtnswamx 

( 09) 10 Cn L Jour 117 (118) 2 lad Caa C18 (Mod) Jiangammal v Ertshiiai taehan 
( 11) 12 Cn L Jemt 463 (161) II lad Cas 900 (Had) In re Arttla Eotuih 
( 18) 5 AIR 1918 Fat 632 (653) 19 Cri L Joar 527, tluHtan Bam v Baj EisJtore Lai 
( 26) 13 AIR 1926 Pat 31 (35) 26 Cn h Jour 130J /lawsaran v 2Id Jan Ekan 
( 31) 18 AIR 1931 Sind 113 (113 111) 32 Cn h Jour 926, Dharamdaa LJa Bam v Pilcher 

4 (41)28 AIR 1911 Fat 419 (120,421) 42 Cn L Joar 332 192 led Cas 636, /unilai dfandal r 

Chanderdeo Prasad (Practice of examining accused and bis witaesses and lettiog prosecntioa mtnesscs 
to be cross-examiaed by bim lo inquiry uoder S 202 tbougb anfair, is not illegal } 

(’2S) 15 AIR 1928 Lab 97 (97) 29 Cri L Jour 30 Sloltlal ▼ Emperor 
( 18] 6 AIR 1916 Pat 632 (653) 10 Cn L Joor 527, Uushars Bam v Baj Kishore Lai 
( 31) 18 4IR 1931 Pat 302 (303 301) 32 Cn L Jour 1023 JJufcaiir v iTwiperor 
( 26) 13 air 1926 Fat 34 (35) 26 Cn L Jour 1394. Bam Saran t lid Jan Khan 
( 26) 13 AIR 1926 Sind 163 (189) 20 Sind L B 43 27 Cn L Joar 494 Almarant y Topandas 

5 f45] 32 AIR 1943 Oadb 102 (103) 46 Cn I> Jour 587 219 Ind Cas 304 ZPulan Dayal Sin^h t 

Emperor 

( 35) 22 AIR 1935 AH 883 (884) 36 Cn L Jour 1035, Bam Gxr v Ban Saran Singh 
( 14) 1 AIK 1914 Sind 150 (159) 8 Sind L R 21 15 Cn L Joar CO** Emperor v Nathn Uehar 
(29) 16 AIR 1929 Pat 473 (475, 476) 9 Fat 707 30 Cn L Jour lOoS (FC), Bharat ExJuiTe v 

JudhisUr 

• id 


• , . I Jt 

referred lo m tl e Full Bench decision cited abore boIdiDg Ibat it is an illegal ty )J 
6 ( 30) 17 AIR 1930 Pat 30 (32) 30 Cri L Jour 554 Parmanand Brahmachan v Emperor 
7. ( 23) 10 AIR 1923 Lab 663 (664) 26 Cri L Jour 167 WariKiin Smjb ▼ Crovn 

8 (25) 12 AIR 1025 Pat 584 (581) 26 Cri L Jour 1316 Tilaldhar* Stngh y 3Iism Singh 

9 ( 18) 5 AIR 1918 Pat 350 (351) 19 Cri L Jour 263, SftWMndafi v Emperor 
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203.* The Magistrate before whom a complaint is made or to 
Dismissal of whom it has been transferred, may dismiss the complaint, if, 
complaint “(after considering the statement on oath (if any) of the com- 

plainant and the result of ‘’(the investigation I or inquiry ®I(if any)) under 
section 202,^ there is in his ludgment no sufficient ground for proceeding 
In such cases he shall briefly record his reasons for so doing 
a These words were substituted lor the words ‘ after eiammmg the complainant and considering the 
result o£ the invest gation (if any) made under Section 202 by the Code of Criminal Procedure 
(Amendment) Act 18 [XVIII] of 1923 

b The words the mvestigatioa’ were swWtfuffti for the words ‘ any uivestigation” by the Code of 
Cnminal Procedure (Amendmeil) Act, 2 [IIJ of 192C 
c The words and brackets ‘ (if any) * were inserted, ihid 


Synopsis 


1 Scope of the section 

2 “May dismiss the complaint 

3 Magistrate 

4 Orders on complaint not to be delayed 
5 * SuHicienl grovitid tor ptoceeding “ 

6 Who can dismiss a complaint 

7 Effect of dismissal 


8 Dismissal without examining complainant 

9 “And the result of the investigation or 

inquiry (if any) under Section 202 ” 

10 * Shall record his reasons for so doing *' 

11 Second complaint 

12 Further inquiry 

13 Abatement See Note 0 on *<ection 217 

14 Appeal 


hOTE to the Synopsis See the Notes indienled for the lollewiog topic® 
Competency of Courts to dismiss coinplamts See Note C 
Duty of Mag strate before dismissing the complaint See Notes 8 and 5 
Ezamiuation of the complamant ^ Note 8 
Power to rehear the same or fresh complaint See Section 403 


1 Scope of the section — This section gucs large potveis to a Magistiate to 
flismiss a compiaint without isstiinji a process^ It doea not apply iiViere piceess has Iceii 
issued the proceedings in such cases ftJl under the nc^t chapter* Nor does it apply tvhero 
the proceeding is not one winch is initiated on a complatnt * c g , proceed ing under S 107,* 
* Code of 1898, original 5 203 

203 *■ ' 

Dismissal o 
eomplairtf 
ground for pro 

1882 S 203 same as original S 203 ol 1898 Code — Except the last sentence printed 

ID italics 

1872 S M7 para t , 1861 Ss 67, IBO 
Section 203 — Mote 1 

1 (87) 14 Cal 141 (144) Daidyanaih v IftHpnid 


u .yo— ^ yuy.'XJilwi. uiisvyj 

2aCnLJour89.S;,amj«ddinv 


1 have 

V cal yu under 
)n under 


has been 
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S 552® or s 145® of the Code 

The nntcrnla on which the Alagistrato is to net arc e’spre«gly limited by tho 
section to — 

(1) the stntcineiit on ortli (if anj) of the complnmant, and 

(2) the result of nn> m\c'=tigatiou or inquiry under S 202/ anything outside it 

must 1x5 discaiilcd “ 

Thus the Court c.iiuiot take into consideration tlio statements of witnesses examined 
hj tho police ® or the e\ idenco adduced in a counter case,^ Or the result of a police inquiry 
not ordered 1 j the ‘Magistiate " or tho result of an inquiry on a previous petition/® or tho 
result of m\estigation oixleioil under S 202 but not held m compliance with its terms/® 
again the Couit cannot onliinnlj peimit tho opposite paity to apjwar and arguo that 
process should not i sue Whore, honc\er, tho complainant has obtained an order for tho 
seizure of the opixiaite part} 'a books and for restraining him from operating on his banking 
account the oppoaitc part} can appear and ask. that such orders should be vacated “ As 
to whether the proper course when ft complaint is presented without the sanction required 
hi s 107 la to di mi 3 it undci this section, see Noto 11 on s 197. 

This =cetioii does not applj to complaints under the Slerchant Shipping Act (21 
[Xsi] of 1023), which cannot therefore fcc dismissed under this section 

2 "May dismiss the complaint.” — Where a complaint i3 made to a Magis 
trate he has cither to dismiss it under this section or issue process under section 2W ® Ho 

5 (02) 4 Com L B COO (611) Thalore D'ii MuneMiarom \ Dhagwati Das iladhatdas (This eection 
does not apply to S SjO where no cSence is alleged ) 

6 (89)20 \IR 1930 Otidh 15 (15) 40 Cn L Joot 33. f?»np<ror v Suiliau 

7 ( 44) 31 1 11 1914 318 (320) 46 Cri I> Jour 193 I L R (1045) Nsg 486 217 Ind Css 142, 

^ ara^att v Shankar Singh (ItesoU of pal ec loresligation ordered hy Magistrate may form saffieiont 
groand to act under th a section— Cut ifagistnrte should be alert to pre5eQt any pohee favouritism ) 

( 32) 19 Allt 1932 Cal C97 (607) 33 Cn L Jour 636 / K Smhay Htnanta Kumar 
( 69) 13 Bom 600 (603) In re Ganesh Narayan 
(1900) 27 Cal GJl (924) Mahadeo Smgh f hmyress 
( 67) 8 Sath W R Cr 12 (13) Ckccii t UarraK Chand 
ISec also (’26) 13 AIR 1926Cal 795(797] 53CuI G06 27 Cr L J 78$.S»5af Chandra v dhadultah.S/ietil:’) ) 

8 ( 07) 6 Cti L Jour 85 (83, 80] 9 Oom X> R 742, J/«sfa/a v J/ofifif (In this oose complaint was dis* 
missed by District 3fagistrate on bis personal knowledge ) 

9 { 76) 25 Sulb W B Cr 10 (10), Syed Ntssar v Jlamjolam 

10 (24) 11 AIR 1924 Cul 813 (814) 23 Crt R Jour 941. CartbuUa v Sadar .Ikand^i ^ 



lan Ahmir 


( 17) 4 AIR 1017 Cal 463 (103) 17 Crl L Jour 396 35 Ind Cos 839, Dalai Lai v Fashupati 

14 ( 32) 19 AIR 1932 Cal 607 (C97, 698) S3 Crl L Jour 636 J E Sinha r Hemanta 

15 ( 33) 20 AIR 1933 Cal 647 (647) 3’i CAhJoar 25, lafar Ah 7 James Finlay tt Co (Such eon 
pkmt lias to be inquired into in accordance with tbe provisons of that Act ) 

Note 2 


. tnakiatnmal 
■ater dangers 




cannot pass any other kind of order Thus he cannot direct the police to submit a charge 
sheet to some other Jlagistratc or submit the complaint to the Pistrict Slagistrato after 
disbelieving the complaint® or ordei the issue of a search warrant after holding that no 
Criminal case nould lie^ 

■Where a Jlagistrate dismisses a comidamt under this section there must bo a 
specific order to that effect® Tho order must be a judicial ordei® 

The following orders have been held to bo dismissals of complaints under this 

section 

(1) An otdei refusing to issue process on a complaint ^ 

( 2 ) An endorsement on a complaint, “Entci as false No prosecution ' ® 

( 3 ) An order slajing proceedings against some accused while proceeding with the case 

against others in this case there is dismissal of tho complaint so far as tho 
former pei-sons are concerned * 

(4) An order hol^lmg the complaint to be ftllse and calling upon the comjilainaut to 

show cause against his piosecnlion'® 

Tho folloniag orders have been held not to be dismissals of complaints under this 

section 

(!) Mhere a charge is made to the police and is lepcated in a complaint before tho 
Magistrate and tho Magistrate posses a dcjiartmental order to the i»lice, ‘ show 
as false but no order is passed on the complaint itself 

( 2 ) A direction to tho police after a complaint was referred to them that the complaint 

ma^ bo struck off the police file “ 

(3) An Older expunging a charge from the list of reported offences In this case there 

IS no complaint at all to bo dismissed 
(i) An endorsement on tho complaint ‘Notice is dtschaiged “ 

(S) A refusal to take cognizance of an offence for want of sanction (now complaint) 
under S 105 “ 


2 ( 28) 16 AIR 1928 Cftl 34 ('’5} 51 CaUOS 28 Cri L Jour 677, /so/ A v rmperor 

3 ( 0^) 6 Cal W N 843 (844) IHrxnixl v Emperor 

4 ( 36) 161 Ind Cas C21 (521 522) 37 Cn L Jour 991 (Cat) S E Bagtuxl v Jlfrs Dean 

5 ( 69} 12 Sutti W B Ct 63 (54) 3 Beog L R App 151 Queen v Mrs Behhas (Case stated dismissed 
but no order on the record to that eSect) 

( 28} 15 AIR 1929 Bom 290 (291) 53 Bom 446 29 Cci L Jour 975 In re Tirb) an Bhagaji. (ilerely 
saying * not ce is discharged is not sufficient) 

6 ( 39) 26 AIR 1939 Sind 208 (208) I L R (1939) Kar 277 40 Cn L Jour 807 Jeoomal Ttkamdas v 
Eitiperar (Issue ot‘C aummaej not enough) 

( 38) 25 AIR 1933 Sind 192 (19‘>) S9 Cn L Jour 966 Pherumal Lilarat » v Emperor (Order gcautm™ 
a Bommary A D or 0 is an admioutrativc matter and la not a proper order ot disauasul.) * 

7 ( 02) 29 Cal 457 (459) 6 Cal W N 638 Omsk Chundra t Emperor (Complaint against several 
persons— Magistrate proceeded against one only— Complaint against others held dismissed ) 

( 23) 10 illi 19->3 M 198 (199) 21 Cn L Jour 333 CIMn* Oiaron y (Wher. ,1 ™ ,o 

a«sBmed ) 

[p » 

It 


8 

Sieain 


0 ( 98) 2 Cal W^ 290 (292) rnJrrjil S.njl r 
)0 U2) 4 Ain 1917 Pal 15 ( 16 ) 1 Tat I, Joot 553 IBCnLJootS 
T Tmperor 

11 rvf. 4 ^ IT r> , - _ - , 


oia u 1 1 1 « L/iiaran v JJabi 


S7 Ind Cas 39 (37) Batjnalh 
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(c) \n order that the accu'wT is warned ** 

(■) order o{ reference to arbilntion as it is not in the powci-s of a 'Magistrate to 
make «ucb a reference 

(*) An order mtiidrin-ing a pro««?3 once i^ucd ** 

An ordei for the 1*5 no of summary C 

3 Magistrate. — The word Magi trate must mean a Slagistratc to whom the 
Code applies. Tlie Code doea not appl> to proceedings before ^ illnge Magistrate (see 
section 1 ) and a di«miaaal b^ a A illige Masjiatrate of such a proceeding is not dismissal of 
a complaint under thia section ^ 

4 Orders on complaint not to be delayed — Tlicie la notbing mtho Code 
to show that tic "Magiafratc must at oncf cousuler tlie comphmt* IIo must howevei, 
pass ordcra aa c\reditiouslj as possible it will be impropci to delaj the passing of ordere 
for montha * As to the dLposal of counter complaints see the undermentioned case * 

5. “Sufficient ground for proceeding” — The question whether there js 
sufficient ground for i rocecding must aa Im been seen in Note i nh'cadj , bo based upon 
the materiala referred to in the section namely , the statement on oath of the complainant 
■and the result of anj mvestigation or mquiij under S ^ AVbeie the facts alleged in tho 
•complaint constitute an offence and there are no circunisUnces ap 2 vueait in the examination 
of the complainant such as contndictioas xaiialions oi serious and unexploined delaj m 
instituting proceedings justifjing tho Court m concluding that tho complaint is false there 
would bo a pruMo /acie ca«o for proceeding' AVbcrc on the other hand the allegations 
■contained in tho complaint and in the complainants oral statement disclose no criminal 
offence * or arc «elf coatradictorj so as to be 8elWe«tmclne or are phjsicalh impossible or 

36 CIS) 23 CalW N stflu {xUiii} T/omoit Edmoids 

17 ( 66) I Agra It C R 45 (46) S/iw J/uni /toy r Mahanand Pam 

18 ( 07) 6 CnL Jour 367(369) 12 Cal W N 68 Panoftoo » rA«Mdff 

19 ( 39) 26 Alfi 1939 Siod 209 (203) ILR (1939) Kar 277 40 Cri L Jour 807 /eoomal Ttlomdai t 
E mptror (Tboagb Mag itrate may Laie intended b; tbis order to dismiss tbe eomplamt nnder S 203, 
aa cipress jadicial order is necessary ) 

< 38) 25 AIR 1939 Sind 192 (19*’) 39 Cri L Jour 966 P/terut lal Lilaraw t itmperor (Granting of a 
somniary A B or C is a mere admimstmtire matter— S 203 re<]aircs a judicial order ) 

Note 3 

1 ( 27] 14 AIR 1927 ilid C9o (G9C) 29 Cn L J«ir 597, Rama 2^aid(( r Vertlalasiiami 

Note 4 

2 (17) 4 AIR 2917 Pat 141 (142) 19 Cn Llour2S9 JiairaM r Jad/i. 

3 ( 17) 4 AIR 1917 All 93 (95) 18 Cn Jj Jour 271 37 lod Cas C39 (639) Sallti lullah t Btrjlian 
3 (22) 9 AIR 1922 Pat 618 (CIS) 24 Cn I« Jonr 120 Lalj* Singh v Naurajiffi Lai (Disposal ot one 

lua; be postponed pending d sposal of other ) 

Note 5 

I (0%) 8 Cti L Jour 312 (343) 11 0udb(^s261 a/ii&aunad Saln» laf «l luA v Lola Sifal Prasad 

< 13) 21 Ind Cas 171 (171, 172) 14 Cn L Jonr 671 (Oel) Earn Charan v Haji Utah (Lo»i of currency 


KriskTia Baa Eatdu (There as no material discrepant^ not such delay as would warrant a summary 
dismissal of coropUmt ) 

< 72) 16 Suth R Cr 65 (CO) ilaliomed Jan T hi adi Sheihh {3Iagi:.tratc did not act illegally in du-mu 
sing the cases ) 

<71) IGButh RCr 39 (10) User Chunder ^ Pean (VSTiere prima /acie case is made out Vigutrate 
must proceed ) 

( 70) 25 Suth W R Cr 35 (Jj) Queen i Thaloor Pai i (Coroplunt not to he dismissed merely bccaueo 
complaint is not explicit ) 

2 (37) 24 AIR 1937 Mad 480 (181) 38 Cn I. Jonr 681, Kannairja v 1 niAafrsam. (Alleged trespass 
on vacant e to when neither complainant nor any one on his behalf was la ~ 

Complainant not able to eay on what date trespass look jdace — Accused held oooJd not be convic ed 
and complaint ought to liave been dismissed under S 203, Cr 1 C) 
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in^ohe m extreme aegree of improbabilitj. and eo foitb, as well ag in cases m 
allegations made, though nothing can bo said a priori of their possibility or proba^ty, 
are practically incapable of proof, there can bo no sufficient ground for proceediufr 
Similarly, a Magistrate can dismiss a complaint if ho considers ^vith reason that the meet 
senoas alle^hona of grave offences arc falsely interlarded with complaints of a lesser 
hmd.* Unreasonable delay m filing a ecmiiJaint under S. 2iJ. Penal Code, has been hdd tti 
be a sufficiently good leason for refusing to pioceed with the complaint*’ 

Where the complaint shows only a civil dispute as to title or as to other civil 
claims, a Magistrate ought not to deal with them but should dismis s the comiJaint.^ 

. t\ jtj _ _ Cauftnatk. 

'Emperor, 

• 'S?5, tlo 1553. 

■ * ne r, ila Ula 

3. (’44) 31 AIR 1044 Nag 318 (320) : 46 Cti L Jour 195 : 1 L n (1945) Nag 486 : 217 lad Cas l42r 


• • ^ (Crimmal Court oo* 

to go bebuid findings ol Civil Court ) 

(■21) C3 Ind Cas 464 (464) : 22 Cri L Jour 672 (Lab). Kapur Chaixd v. Vgar Sain. (It is absurd to 
ejpcct a Court to taka an? notice of a (somplamt of cheating except when it is put in by the person 
actually defrauded )] 

4. (-44) 31 AIR 1944 Nag 318 (319) : 46 Cn L Jour 105 ILR (1945) Nag 486 317 Ind Cas 142, Naragan 
V Bhanlar Smgk 

5. (’35) 22 AIR 193S Rang 485 (487) ; 37 Cri L Jour 243, ilurugappa t. ilarniza. (Delay of 18 moniba 
—Delay not explained at the time of diiog complaint ) 

6 ('37) 1937 Mad W N 1238 (1239), ZIurugappa CheUtar t. ilorangamuthu Itaja. (Especially when 
the cotuplajut is belated ) 

I'SS) 22 AIR 1935 AH 883 (884) : 36 Cci L Jour 1035, Ruia Gir v. Rant Saran Singh. (Claim for 
damages ) 

(*70) 2 N W P H C R 202 (203), Queen v Ktshen Perauid 
I'SO) 3 All 283 (280), liaunak v. llarbani 

('23] 10 air 1923 All 544 (544) : 24 On L Jour 693, Sukum Chand t. Emperor. (Tenant remoTiA^ 
same earth from plots of a landlord without consent — Qoestioo of civil nature between landlord and bis 
tenants ] 

(1865) 1865 Bat 3 (3), Rep t Eaghoo (Complaint really a prayer for coiupellmg the opposite party to 
perform an agreement for sale of house by execution of conveyance or to return the purchase money— 
A case for Civil Court) 

( 18) 6 AIR 1918 Bom 186 (187) : 42 Bom 664 : 19 Cn D Jour 697, Pn re Zhima {ComplainaBt could 
better have bis rights ascertained in Civil Court) 

('Is) 6 AIR 1918 Bom 256 (256) : 19 Cn L Jour 351, Bat Satnrath v. Emperor. (Wcoaslal restraint— 

Joint Owner locking up shop leased out by co owner without consent — No offence is committed Dispute 

held of civil nature } 

(1^64^1^”'”''^ HB, Stnperor V, Fellappa 

(•74)21 , .• 

binding oa eraipJamant or rot a proper for Civif Chart J 
^ ! 3 Cal L Rep 8l, Empress v. AbdenL (Dispute as to which of the relatives should 

dispose of a minor girl in marriage is really a einl one ) 

(’78) 4 Cftl 374 (375), Lai DaS r. Ktkunjo (Father’s right to the custody of the child cannot be deter- 
tnioed in the Magistrate's Court) >-»nuor oe nevei 

W N 974 (983) ; 2 Cri L Jour 836, Ban v. Emperor. (Section 379 has been In this caso 
misapplied to mailers proper for Ciml To’-*- ' “ 

. ’ ‘a /tde di^to 


t (Question whether a certain contract a 


(•2,) II Ainwil Cl 
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diM'ling line l>ctT\ccn cimiiml iml cml Inbilit} 13 sometimes ludistingmshablo and tho 
Magi tratc should tlioroiighlj examine Uic complain-iut to see if any criminal offence is 
made oiit.^ If the allegations di><lo-« a criminal offence, the complaint ought not to bo 


(*33) 20 Ain 1033 Cal llO (130) 31 Cri L Jour C76 itdmit Iyer T Das Gupta (Matter of alleged 

breach ol contract 1 

(*20} 24 Cal \V h Ixxx (lux), Jajrup ^ Emperor (Dispute as to ubether tbc balioce of account had 
been Bctiled or cot ) 

(^1) 8 AIR 1^1 Lab ISI (l^C) 22 Cri L Jour 142, Kiiusi Rjiii \ Emperor, (Real dispute as to right 
to property ) 

( 23) 10 AIR 1923 Lfth 320 (330) 24 Cn L Jonr SCO, Karam Chand t Mathra Das (Do ) 

(*25) 12 AIR 1023 Lah 2'<3 (290) 2C Cri L Jour 287, Ladhi Shah v Zaman (Complaint under 

tJ 417 mth n^rd to a mortgage transaction ) 

C2o) 12 AIR 1923 Lab 599 (COO) 27 Cti L Jour 2JI, Tultt v EmpLror (Question xyhether alleged 
mortgage was with or without possession ) 

(*27) 14 AIR 1927 Lah 143 (146) 28 Ctt L Jour 138, J^'inr Dis f Emperor (Dispute about ownership 
oJ It plot ot land) 

(’o7) 16^7 Pun Re ho 50 Cr, p 131 (132), Cnfrir v Empress (An act may be a mere civil wrong or 
a criminal oSenee — IVr^ns chould not go to Cciiuinal Court unless they are fully prepared to prove 
that the act committed is cnminal and not merely a civil wrong ) 

(’16) 3 AIR 1916 liih 174 (173) 17 Cn L Jour 7 (7, 8), Pars Dam v Jalal Dtn (Criminal action 
should be stayed pending the disposal of «vd suit ) 

(1802) 1 Mad II C R Cr CC (07, C'*). Ex parte P Varadjrajulu .VaiJii (Slagistrate should better have 
adyoamed cnmiBal proceeding! pending tbe civJ suit ) 

( 85) 8 Mad 140 (147), In re Paul D« Crue (Proper course was to postpone the trial ) 

('24) 11 AIR 1924 Mad 3l (31) : 23 Cn L Jour 138, 3 irnunyodoe/ioriar r Chohhahnjam (Compound* 

able oSence— Damages awarded in a eivd suit Ctuuinal trial not justihed ) 

(•23) 10 AIR 19*23 Riug 157 (15«) • 24 Cn L Jour 929, ilauny Shut Eu v Empeior 
(•05) 2 Cn L Jour 47 (49) 0 Cj,l \V K 195, Catsem v Jonas lladjee 

fOS) 2 Cri L Jour 83G (327) 32 Cat 431, Dawlat v Emperor. (Doiia /ide dispute as to whether 

oomphuoant has any trade mark at all or whether accused is or is not tntitled to use the mack— Clear 
ease for a Civil Court ) 

(’05) 2 Cri L Jour 754 (7S5] . 28 5fad 3QI, Alunraswann Teonn v £»ipr>or (It is the prosmee of Civil 
Courts to decide questions of cwoersbip of laud between OovemmeDt nod private persons just as much 
aa between pnvate cUimtints ) 

(’03)2 Cn L Jour 851 (05<) 9 Cal W N 1030. Oodtt Slialta \ Lnipcror (Question as to legal 
goardiaoehip) 

('06)3 Cn L icus 98 (102) (Kathiawar), Jfaun Olirla Antarckaiul v Jadeji Hemp (Trial Court 
dismiBsing complaint as dispute was of a civil nature — District Magistrato direeting further enquiry — 
District Magistrate's order ect aside ) 

(06) 4 Cn L Jour 227 (228) , 10 Cat IVN 1099 . 4 Cal L Jour 558, //iraiiaiid v Emperor (Question of 
benanu transactions ] 


(’ll) 12 Cn L Jour 50 (55) . 1910 Pun Re ho 33 Cr 8 Ind Cas 1161, Emperor v fiisAen Das {A aud B 

X. -L. . . ..... ^ . .... 1 . xr r. 


(’13) 18 Ind Cas 688 (688) . 14 Cri L Jour 129 (Lab), JuaiU Sinyfi v Emperor 

^3) 21 led C03 899 \900) 14 Cn L Jour C59 (lath), Shsb Das v Emperor (Theft of grass — Possession 
of spot whence the gra*s was cut was in dispute — A case lor Civil Court ) 

('14) 23 lod (ks 637 (G60) ' 15 Cri L Jour 305 1914 A C 221 (PC), Lonier v The K\ng 

(■17) 4 AIR 1917 Mad 831 (832) 35 Ind Cas 966 (907) 17 Cn L Jour 406, In re Rufeir Jli Khan. 

(Questiou ol Civil rights between a landlord and bis tenant ) 

(’22) 67 led Cas 499 (499) 23 Cn L Jour 40j (Pat). Rampabxlar Singh ? Eanm Jli Khan (Dispute 


diemiescd as being of civil nature) 


(Complaint under 
—Case shonli not be 
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invohe an extreme dcgiee of improbablilj, and BO forth, as well as m cases in whi^ the 
allegations made, though nothing can be said a prtort of their possibility or probabilitj, 
aro prachcallj incapable of proof, there can be no snfScicnfc ground for proccedmg.* 
Similarly, a Magistiate can dismiss a complamt if he considers xvith reason that the most 
serious allegations of graxe offences are folsdy interlarded with complamte of a lesser 
hind * Unreasonable delay in filing a complaint under S 211, Penal Code, has been held to 
bo a sufficiently good reason for refusing to proceed with the complamt ^ 

^Vhero the complamt shows only a civil dispute as to title or as to other civil 
claims, a Magistrate ought not to deal with them but should dismiss the complamt® The 

( 10) 11 Cn L Jour 205 (209) 5 lad Cas 714 (Lah), Ahiur Bazak v ffaiirina/Zt 
I'Ql) 14 Cal 141 (146) Baidyanath v Slvipratt 

J 1R 4rn lOOQ T-i. me •>ft « * -» 


3 ( 44) 31 AIR 1944 Nag 318 (320) 46 Cri L Jour 195 I L B (1945) Nag 486 217 Ind Caa 142, 

. (Criminal Court not 

( 21) 63 Ind Cas 464 (464) 22 Cri L Jour 672 (Lab). iL<ipur C^iand v Ugar Sam (It is absurd to 
expect a Court to take any notice ot a compUiot ol cheating except when it is put in by tbe persoa 
actually defrauded )) 

A ( 44} 31 AIR 1944 Nag 818 (319) 46 Cri L Jour 195 ILB (1945) Nag 4S6 217 Ind Cas 142, Narayan 
y Shankar Stnph 

5 ( 35) 23 AIR 193S Bang 485 (497) 37 Cti L Jour 243, Afuruyappa t ilaiitan (Delay of 18 months 
—Delay not explained at the tuse ol filing complaint ) 

6 (87) 1937 Mad W N 1238 (1239) iluntgappa Cheltiar y Marangamulhu Eaja (Especially vrbeo 
the complaint is belated ) 

( 35) 22 AIR 1935 All 883 (894) 3C Cri L Jour 1035, Bam Gir v I7avi iSaraH Smgh (Clam iot 
damages) 

( 70) 2 N IV P H C R 202 (203), ^uccit v Ktshen Persftad 


(1865) 1965 Rat i (3) Beg v Ztaglwo (Complamt really a prayer lot ooiopellmg the opposite party to 

perform an agreement for sale of bouse by execution of coDTeyance or to return the purchase money 

A case for CitiI Court ) 

( 18) 5 AIR 1918 Bom 186 (187) 42 Bom 664 19 Cn L Jonr 597, In re Efuma (Complainant could 
better bare hu rights ascettaineA laCwd Caatt) 

( 15) 5 AIR 1918 Bom 256 (256) 19 Cn L Jour 351, Bat Somrath v Emperor, (Wrongful restraint— 
i °1 j* locking up shop leased out by co owner witboat consent— No oCenoe is committed— Dispute 


omuingoncomnla nir>t "* '''** »— '-r • " 

( 78) 4 Cal 
dispose of 
( 78j 4 Cal , 

mined in _ Jiuie a v,yuri I 
(05) 9 Cal W K 974 (983) 2 Cri L loot ROfi K"'! 


716, Emperor t reffappo 
i (Qaestion whether a certain contract 13 
which ot the relatives should 
. of the child cannot bo deter- 
, 113 casa 


.■ . dispute 
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dnthno line cniiiinil iml cimI liability i3 sometimes mdistingiusliablo and tlio 

Magi tratc «houlil tlioroiighlj examine tbo coniplftinant to sco if any criminal offence is 
luvlc ont^ If the allegation'* di-closi a ciiininal offence, the complaint ought not to bo 


(*33) 20 AIR 1*^33 Cal 119 (loO) 31 Cri L Jour C76 iwimt Iyer v Das Gupta (Matter of alleged 
breach of coatract I 

(*20)21 Cal \\ \ tlxix) Jajr\ip \ fiiperor (Oispate ai to nhetber the balance of account had 
boes settled or not ) 

( 21) B Ain 1921 Lah l^j (IBf) 22 Cri L JoQc 142, Khusi Itaity Ernperor (Real dispute as to right 
to property ) 

( 23) 10 AIR 1923 Lah 329 (330) 21 Cn L Jour 369, Jirtrotn CA<ij»d v Vathra Das (Do) 

( 2>) 12 AIR 192 j Lah 2'<9 (299) 20 Cri L Jour 2'17, Dtdh i S idh v Zaman Ah (Complaint under 
417 with TLfeird to a mortgage tratistction ) 

(*2o) 12 AIR 192i Lah 599 (COO) 27 Cri L Jour 2J1 Tutu v Emperor (Question whether alleged 
mortgage was with or Tiithont pOiae^iion ) 

(27)14 AIR 1927 Lah 143 (146) 23 Cri L Jour lu-^ Isiiir Dasv Emperor (Dispute about ownership 
of a plot of land ) 

(*67) lb''7 Pnn Re No 50 Cr, p 131 (132) Gubir a Empress (An act may be » mere ciail wrong or 
n criminal ofleoee — reruns «bould not go to Cnminal Court unless they are fully prepared to pfO\e 
that the act comm tted u criminal and not merely a civil wrong ) 

( 16} 3 AIR 1916 IaL 174 (173) 17 Cn L Jour 7 (7, B} Pars Dam v Jalal Dm (Criminal action 
ehould be stayed pend og the disposal o! end suit ) 

(1BC3) 1 Mad H C B Cr C6 (CT C'], Ex parte P I uradtiruyufu Hatdu (Sfagistrato should better have 
adjourned cnmuul procccdicgs pend og the end suit ) 

( B5) 8 Mod 140 (147), in re Ptiil De Crus (Proper course was to postpone tbe trial ) 

(*24) 11 AIR 1924 3fad 31 (31) 23 Cn L Jour 133. J trutengadac1usT\ar \ Cho1 /iali>i'7a»( (Compound 
able oSeoce— Damages awarded m a end suit<~CriuiiiuI trial not josliiied ) 

(*23) 10 AIR 1923 Rang 137 (13^) 24 Cn L Jour 929, Vaung Shut Euy i.inpnor 
(*03) 2 Cn L Jour 47 (49) 9 Cil AV N 195 C<s»e»t v Jonas Uadjee 

( 03) 2 Cn L Jour 326 (327) 32 Cil 431. Doulat v Emperoi iDona fide dispute os to whether 

oomplamaot has any trade mark at all or whether accu-*cd u or n not entitled to uaa the mark-^Cleat 
ease for a Cnil Court ) 

('05) 2 Cn L Jour 754 (75S) 23Mad30l vlfyaranoai n Tstan v £i»pn oi (It is the prosmeo of Civil 
Courts to decide questions of ownership of land between OoverDmeDt and private persons just as mu^h 
as between pnvate claimants } 

(05) 2 Cn L Jour 651 (851) 0 Cat W M 1030, Gedas SUaha v Empeior (Que»tioa as to legal 
gnordianbhip ) 

('06)3 Cn L Jour 98 (102) (Lathiawar) Ilaun Qhela imarchand. v Jaieja J/eruji (Trial Court 
dismissing complaint as d °puto was of a c vil nature District Magistrate directing further euijuiry — 
Difitnct Magistrate a order set aside) 

(06) 4 Cn L Jour 227 (228) lO Cal \A N 1099 4 Cal L Jour 539, iiiraiiaud v Emperor (QucRion of 
benami transactions ) 

( 11) 12 Cn L Jour 50 (55) 1910 Tun Re No 33 Cr 8 Ind Cas 1161. Emperor v Dislien Dai [A and B 
brought complaint of cheating and fraud with regard to sale of valuable secunties against C—C brought 
& suit on securities against A and JJ and obtained decree on merits Criminal Court framed charge — 
field that Mag strata ought to have stayed proceodiugs ) 

( 13) 18 Ind Cas 404 (406) 40 Cal 281 14 Cn L Jour 63, AuathnathDey v Emperor 

I (Theft of grass — Po^Mion 

The King 

( 17) 4 AIR 1917 Mad 831 (832) 35 lad Cas 9C6 (967) 17 C« L Jour 406, In re DoKir Ah Ehaa 
(Question of civil rights between a landlord and bis tenant ) 

( 22) 67 led Cas 499 (499) 23 Cn L Jour 403 (Pat), ilampabifar Singh v ATaiim dfi Khan (Depute 
over payment of consideration ) 

( 23) 71 Ind Cas 789 (791) 24 Cn L Jour 245 (iAnliawat), Khemetiand v Emperor 

ween municipality 


7 (20) 7 AIR 1920 All 274 (275) 42 All 522 2i Czl It Joat St UohanY Emperor 
(21) 8 A IB 1921 lut 85 (87) 21 CnLJour619 GowaJaran LalY Sarjoo Saio (Complaint under 
S 403, Penal Code— Allegations not necessarily involving adjustment ofaccouuts^ — Case should not be 
dismissed as being of chil nature ) 
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^ismjssed even if a cnil icmecls i3 oWnnaUe® 

A Magistrate cannot dismiss a case off hand uiilea, a pi ima facie ease of anj kind 
13 not made out® ^\hcre a pi ima facie case la made out the following arc not sufDcient 
grounds on \\hich a complaint can bo dismissed 

(1) The fact that besides the eomplamant other persons could complain against an 

accused 

(2) The fact that a libellous publication complained of is a mere republication 

(3) The n-ithdrawal of the comphint bj tlie complainant m a warrant case -nhieb is 

non eorapoundable 

(4) The absence of peiBonalmjuij to the complainant and the complainant bcmgamcre 

tool of anolhci person 

(5) The fact that the comilamanl liad no 1 non ledge of the facts of the 

complaint ** 

(c) The fact that the complainant is of low caste** 

(i) The fact that the charge might be laid to tlio jiolice in the fiist instance 
<e) The fact that the complaint was not picfctred bj a person more icsponsible than 
the one nho preferred it*^ 

(9) The fact that there is no possibility of a conviction*® 

<I0) The fact that the person complained against bia been e\oneiated in a previous 
departmental inquuy m nhicb the complainant Las no concern*® 

(11) The fact that the complaint is cognizable by another Magistrate*® 

(12) The fear that the entortamment of the complaint vi ould encourage huodreda of 

such complainants and would stii up old icligions feelings of animosity between 
communities. ** 

8 (42) 29 A I B 1942 Mad 121 (124) Sharmav Dhanna Itao (Complaint disclosing oflesee under 


C26) 13 AIB 1926 Siod 194 (19S) 2? Cci L Jont 711 21 S nd L B 293 Crowder r Morisson 

[See ( 68) 9 Snth VS B Cr 2’ (2’) Madhtib Eyburto » Aes^iitb Smgh (Civil proceeding no bar to 

cnmiGal proceed ngs )] 

Also see S 1 Note 1 S 190 Note 17 S 200 Note 10 and S *>04 Note 5 

9 ( 23} 10 AIR 1923 Lab C63 (664) 26 Cri L Jonr 167 f^aryant Stngh \ Et tperor 

(24) 11 A I B 1924 Fflt 379 (3S0) 24 Cii L Jonr 316 CJ hedi Vpadhya Emperor (TLe Magistrate 
oDgbt Only to see irbetber the complainant bas prima faexe made out a true case ) 

10 ( 27) 14 AIR 19‘’7 All 69 (70) 27 Cri L Jonr 1101 Dehart Lai v Ganga Dm 

11 (83) 13 Bom 167 (168) In re llouard (Section 499 Tennl Code makes no exception In favour of 

second or third pubi cation as compared vitb first ) 


I not 


.. i.otuHimfcs Ui ues louowmga irocess of guess work and speca 


, ahamany died ir Baliaman (Complaint ol 

21 COl) l«91R4t 5C2 (0C\5C3) Queen Tiipressr tamChandra 




: ' 
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« 1 fiv t f I "c t »* 1 ' ^ own ivrv'n*! kiwwlMin' of llir nflair, or 

ff’-i n o* t >- 1 f' Jonv] liT po] ml iTJorto ll r inAkirf of ll c coinpIiMnU** 

i Tl'' 'n-l t Ml' 'I r ' t’ p j*wro.jj**c WO il 1 Ir nl Ip nr it p iiiotnc or 
Of)'' i('t n j’4 rn»^t i« «li»To’iUlV or iiutifii 
J Tl f» rl t' Hi K M >n« non 'a rt I K'pt ili rntn*'! tin Irr s S') ** 

< IT fn i l> H t — r T R' "Hpof ji> I lit» l} al tl)p ftPcn^il t ! HP foinc ilcfonco 
I t' r , 1 rl il tn ’* 

\ r<y:, n ml } r« n iitH I* an nljiliMtion <n U c imnt olrtlicr llicrc I3 ft 
f I I r” *)1 It •'S N'ot* J »* coTijimrl m Tl p (loci, on o! ftl)cr 

1 r ff f ^iripj ' » Of? f >r •)C a mnijjRmJ innsl lo mcl’od li tlio c\crCLS 0 of 

( VH t n 1 1 ( T j I ir III r T iltnit o-it** Tl n« r o in] Imnt tliotil 1 not U rntprlftinwl 

H I ^ I 1 n I ^ 1 lU rl\ fa' »p ml 1 al’p to Ir***! tn|<rj«n nio iinilo in it — nllcc^tionsoliicii 

1 "<> n r t* f j>*^*v'n t n r*i» f m i rh rTr»nl< ll c n-a orMh true jort of it.*' 

]( t o 1\ in \»r\ nro rHsc? ilii a Cintrl will U )ii>ttifi(il in tlirowin^ out n 
<1 I'mitiiOo t c imi: an * j-jnn inJ\ 1o iIp nnnilmnirl to Milatantiato hw nllppitions 
i t in Of 'lai*' raHf« it < I'lOilntH of 1 * o Co-trt to j rot«t tl o Rcciwtl ftoni iinnoccssary 

1 irmr-'x-t finl a « Ti ml jmn il RT nliiipof tlo ITOO^*^ of tlic Cnirt” 

6 Who can dismiss a complaint — t liL r tl \* action n roini liint mn> lo 
« -1 ♦lu- 
ll) l' I nlf l«' w w| otn ft omijJaml H iitu U 
( I tl f VfR" t“Htf t * wlif m It ! iH n tmn fpiHil * 

( I'f ftiTT-wr o' t'lt 'UpiMnU wlio rrconlol tie roinjliint nul onlcml 
in v,n * 

2t ( o*) e Cri I 3 M »>• (Hi Kf) « I.^ I n SI-* T Jfpeifrti 

23 ( Ki 8 AllllflC Mai sustsil) U Cri I J»jf €33 (CIl) SS Ma t 113 Ciin^ r 7 r(f<fi l 5<lii fim 
jxtH J i'u^alt 

( K"*) J8 Lon C'Xl (Ml) Intedfutl }>ari»^im SaOi* 

(■•rllSAll J'n.ChnJlfltOt.j j? Co I 3<«ir7II 21 nd J lU'*! Crciffprx Venwoii 
(■*'!) IfSl 1.4t 519 (5/)) Qufen I r ilanji (Male*) 

{ ► / JS Lon 690 ( (I li) Jit rt Coi Saraym 'iaiht 

( 31) SI All; 19;i Na» J85 (18C) 85 Crl I Jour Cluin ni r 7J/atre iprau 7 (Ifolivc) 

24 (11) 1 All 1911 h >! 41 (II) AFndlltltiO 1C Cri L Jour 171 79 tcl mi r CAoitrf/ m> lai 

25 (40)S7 AllUiilO lat 179 (IHO] 41 Cri LJourCOI ^IraJmiT Tluf/Uil vnr 
2C (7J) IS hJtb M liCfCSl'l) 7!VnbLlt7 r«iM 37J » hriihn JJnll 

( 71) 1C f'l.iL \\ 1 Cr 77 (77) In II t Mtf of /Iiilipo/ Jf47 

(lrf(i<) 27 C«] I P (1*0 131) S Cal M h €01 LhnrorbtVt Vnlrt \ JInrtndra hath 

( IC) S Alli 1 JG lli<! 303 (VI3) 14 Cri I dour €33 (€31) 99 Mad 51 Can^u IledJj v Sat tarapaO U 

2T ('ll) 31 A r n ^i^3JS (320) <17 Crf f, dour I2J 1 1 J((t3tSlhnz<^ S17 lod C<13 US 

t aroj^at T AJ af J.ar linj/ (Slag atralf* ■ ducrrllon not to bo Inlerfcrwl viilL unicsi r allj i cccaaary ) 

( IC) e AIL 19ie *Ud 303 (303) 1 1 Cri L door €33 (€31) 39 Mad 512 GaiijM PtUu'i bat larapatl y 

/Jiutali 

( -C) 13 A III K C Cal 793 (797) j 63 Cal COO d7 Cri I Jo ir 799 Sutal Cl aiitlra v A1 ad dlah 
Lle\hl 


■ I •'ll 

29 (89)20 Alii 1939 All 602 (€05) If It (1939) All B51 40 Cri I Jour 017 f A ( eorge v Vitadittl 
bl^rma (Coinrliiii t of cnminal im»3n ' •allon ©« n ere auit^c on ) 

Note 6 

1 (3C) 23 AIL 103C Knd 140 (147) J0BndLll217 J7 Cri 1 Jo ir 1086 \nu alMauglaiv 

foal r Muhaiitnad J / at (Jfagf^lrafe b» vlom eate h tnmterrcd can set o » Ibe eyidenco Already 
recorded ) / 

(20) 13 Allt 192CCiiU70(477) 53 Cal 350 27Crl L Jour 885 (FC) Ti iprror v J/f»e' <Jy 

2 ( 05) 2 Cal I Jour C3n (f’.tii) At M a 1 oy r J n jtror 
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dismissed o\en if a cnil icniedy is obtainaUe* 

A Magistrate cannot dismiss a case off-hand unless a p) ivia facie case oI any hind 
is not made ont® Where a puma facte cosa ts made out, the following arc not Bufficient 
grounds on uhich a complaint can be dismissed* 

(1) The fact that besides the complainant other persons could complain against an 

accused 

(2) The fact that a libellous publication complained of is a mere lepublicatiOn.” 

(3) The uitbclraual of the complaint by the complainant in a Tvarrant case ubieh is 

non eompoundable ** 

(i) The absence of rersonalinjm> to tlie complainant and the complainant beingamere 
tool of anothci person. 

<5) The fact that the corajdamant had no personal hnou ledge of the facts of the 
complaint “ 

<G) The fact that the complaiuant is of low caste.** 

(7) The fact that the charge might be laid to the jiolice m the fust instance.*® 

(8) The fact that the complaint uas not picfccrcd by a pcison moie responsible than 

the one uho piderred it” 

(9) The fact that there is no possibility of a conA iclion *® 

(10) The fact that the person complained against has been exonerated m a previous 

departmental inquu> m uhich Uie complainant has no conccia*® 

(11) The fact that the complaint is cognizable b> another Magistrate 

(12) The feai that the entertainment of the complaint nould encourage hundreds of 

Such complainants and nonld stii up old icligious feelings of animosity between 
communit ies ** 

S^('42) 29 A I B 19 12 Mad 124 (124), Sharma v. Dhanna liao (Complaint disclosing ofienee under 


t/ort$son. 

weeding no bar to 


. (The Magistrate 


favour of 


16. (’70) 14 Euth W n Cr 


86 (36), A»teer Maluniud 


(Case o{ defamation.) 

T Brass (In this case High Court did not 


ork and specn- 


. - ^“6*-*“ ■i'- "uiioui eiuuiiuing complainant or witnesses cnmir.-»n„ i (Complaint of 




T > 


r rri ii m- 
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! ri-» r t c n 1 fM*' ''•lin ‘r*! • mn kroT\lMc:r> ti( t!m ftfTnir, or 

tf- <■* n < < 1 f ' 1 *> vl ‘Ip** ff ,n rr 1 |Ti»r to tJ in^kiTf: of l!ir comphinU” 
c Ti-r *11 M' ft ’i r* t' f j-c tirml 1 If imlo- rnl 1<' or ll c inotiio or 

11 ]t 1 I ' 1' f »• j ’« *># I i« i’jVTT*] 111 Jo (V Jnil)'-/’ 

T ' fi i t n ft j-i M *• • o " 1 ] ft 1 1 Rft Kot ill iinlrr *> 2 »i** 

3 Ti In i llt'n vft nil j«n 1 lit\ tl ftl tl f flrniiiil «ii_lit liilC ^ojnc iltfcnco 
1 t K r ■* ft 3 i* tni ** 

\ 0.1 j 1 ft j Jftv n j ll an nljiilicnt t cn tic lomt i\lrl!icr tlicrc h n 
I *' I r-t 1 1 1 ) *'c l«! T lift ccnnj’Mnt i« «lj«itii T1 c il«i5ion i\lictlicr 

t 1 I* It <'t r f»oi n / f »* til 1 1 “ nq ft rtmilftint mu I lo mcl M K tlic cicrcisr of 
1 iT^ i-ift. 1 j 1 r- ftl r* 1 ll *111 oift** XI H« ft coinj Ifliut flioiill not lo cnlfrtflincil 

ftl ll I t 1> fn’ ir fnll ftl’c to Irftil to |«rjiir\ BIT iniilc jtj it nllopitioiift uliich 

I •" t i 3i *1 f ft « (\i 1 ft« i» ftnls ti o ft-ft-ftinl U tnic j«rl of it*^ 

ll I « •'h n \<rA inn fi-^-ft ll it ft ('<nrt will U )ii tifirtl in llirouinR out n 
fi ft 1 3 tilt' I t t \ I ^ an OiTti-lm itx to tic roin|iIftinanl to Miletontnlo Iiu nllrpntions 
1 3 la w •til*' cft-v - ll l»<Ti7n ' 3l» iliitt of I’ (*Co irt to j roltct tin nccuftctl from ui3nccc«s<ftrj 
1 ’■3 ft i t oTt niljmtc t m ftintv of ll c j roci~-ft of llir Court ** 

C Who can dismiss a complaint. — t'n<1<r tl h Nation n roiiiilniiit im} I« 

< lift — 

(I) I'x 'll I -nti U'l-ft tvlom ft ftiiniJftinl M nnli, 

( • t' 'Inj 'nt to vli'un it 1 fts lit n tfftti 

< I t'l MCCf •t’r < f t* c 'Iftpi Ink wlo nwnlnl t!r coinitniiit niiil oitlcrcil 
It riuin ' 


22 IC'jCCf 1 Jft.rh'C'* *>f) « I Tl I n?4» Jf» !.'«/« t trcfiMI 

as (inSAIltl JC M.fl Soj(ftOt) l« tri I W 033(01) SS'Iil-ilC Gciisii J fJAi \ Samara 

> I 1 

( i"*) 13 J on (/K)(r/i|) /ntrCanfit 

( jr) IS A!J 111' I" S rd J9t (P-) .'CritJoJrSlI 21 v nl 1 U i'll Creir Irr » 1/pru»« 

(■* 1) pot 1.13 6t9 (Jyj) f mprfu V S/anjt (3ltltc«) 

; 18 I om *90 (ji*) (I ll) In rrOantth SaraytnSalh/ 

(24) tl All. 1 >;< Ntp 12^ (ISC) 33Cri I.Jctir I2IS Cfutmrii r Jtr aironprauJ (Motlio) 

24 (KJlMtlDltb 141(40 HSiJhltlOC 10 Cri 0 Jour 174 /I ilchoK r C/ft itO noi ml 
as ( 40] .7 AlSl 1040 U3 rJ (PO) 41 Lri liJourCOI 5Wrni r /iurOifslitcni 
2C (Tl) 15 ^Jl)l tt llCr53(54) 7 Ikog Ml 7. Tal i tfJ v Anilma .Nn/li 
(71)lCh ll t\ I tr77C7) 

(Mtl) 27 C«.l 1 JC (130 121) aCftlNNNCOI C> armtula PtUv y /JirriiJra Jinlli 
( 1C) 8 Alin <1C M»d 303 (203) 14 Cn Moor 033 (031) 39 Slid CIJ. aoii^ii /2« v Samarapai/ii/ 
/ffuJali 

a? (41) 31 Ant lV4tNi-3t9 iy*0) *t. Crt I. Joor nin\Wt3)^»Bm aninacasltl. 

Jcrojant Al arJuir Ainph (Sleclitrsl^ • dw'‘iTiIoi» not to to Inlrrlerod willi iinlMi n illy necessary ) 
(1C)8AI1 191G Mftd 303 (303) 1 4 Cri L Jour 033 (G3I) 39 Mad S12 aa»7i</r%v Sa7 larapalfnj 
Ifudali 

(".C) 12 A 1 II P G C«l 703 (797) 53 Col COO 33 Crl f Jour 799 5iil>il C/enndra r AliaduHnh 

(33) 3C A I inj39h id 209(‘'0‘^) I Ml (193j) I tr 277 10 Cri I Jour&07 Jeoomal Tilamdas v 
J tnjxror (3{«(_is<rste kluuld rimi^e I in Oftn ii dcpenilinl judsmint on receiit o( rei >rt of ini]iury — 
lie u u t not (urrindir 1 is d fcret o i lu tl at of tbe polieo pros cutor ) 

(Si.) 25 A I ' 

iLould (X r 

28 (41) 81 • I I 

/ arayin i 

29 ( 39) 26 AllllJdJ All C02 (COS) ILll (1039) AU 831 40 Cri L Jour 017 C A Ceoroe v Unadult 
bl arma (Cotnila iit ct cnmlna) tnisa] { n pnalion on mere luipicioft ) 

Note 6 

1 |3C) 23 AIK 193G hind 140 (147) B0BndIjK2t7 37 Cri I Jour 1080 Vtruual Uaiigl an 

tial V 3/u? m iinaJ J J ai (Magwtiate to wl om caae Is transferred can act on lUo evidence nircady 
recorded ) t 

(26) 13 AlB192CCol470 (477) 63 Cal 350 27 Cri !• Jour 383 (I B) Emperor v ilacla^j 

2 (05) 2 Cal L Jour C5n (C5n) Amlihalojfy Lmperor 
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Even jf the complaint is transfencd to a supenoi llagistrate solely for the purpose 
of transferring it to another, the jragistrate to whom it i3 sent for transfer can aismiss a 
complaint under this section ® 

Tbo Slagistiato to whom the complaint is transferred cannot, however, dismiss the 
complaint without giving notice to the complainant of such transfer * 

If a complaint is transferred at the very outset to another Magistrate, he has poiver 
to take action under Bs 202 and 203 But when one Magistrate has evamiacd witnesses 
under S 202 and believed them, and thereupon transfers the caso to another Magistrate, 
the latter has no power to examine the same witnesses again and proceed to dismiss the 
complaint under this section ® 

Where a complaint is dismissed under this section and further inquiry is ordered 
under s 436 the Magistrate before whom the complaint comes for such further inquiry 
can again dismiss it under this section® 

7. Effect of dismissal. — A dismissal of a complaint after heaiing tho com 
plamant and after considering the result of an investigation under S 202 amounts to a 
legal determination of tho complaint* and tho complainant can be prosecuted for making 
a fal«o charge under S 182 or S 211, Penal Code* But until a complaint is dismissed under 
this section oi otherwise disposed of no j rocecdiogs can be taken under S 182 or S 211, 
Penal Code ® This rule is not based on any statute but is only a precautionary rule of 
safety in respect of prosecutions under s 183 or S 2il of the Penal Code So, while a 
prosecution under tboso sections might m certain circumstances be delayed or even eei 
aside in accoidanco with tho practice, this practice could per se be no ground for setting 
aside a conviction under s 211 oi s 182 before the disposal of the case * 

3 ( 24) 11 Ain 1224 All GC6 (666) 25 Cri L Joor 655 GtHnnd Praiad t Sam Das 

4 ( 94) 3 Cal W N cclsza? (cctzzzv) Eah Stnyh v //tart Lai 

5 (37)24 A I It 1957 Oadh 81 (82) 12Luck6‘>3 37 Cn L Joor 1128, Skw £atak 5in^7i v Sanl 
Sux Stngh 

6 ( 38] 25 Ain 1939 Mad 112 (ll**) 39 Cti L Joor 281, 7n r«,4rtkat/a iteddt 

( 36) 23 A I R 1936 Smd 146 (147) 30 Sind L II 317 37 Cn L Jour 1096 Virtcma/ J/aiijikaRmal r 


1 ( 02) 6 Cal W N 295 (296) Surjya Sartam r Emperor 

( 78) 2 Cal L Hep 815 (316 317) In re Choolhaus Telee 

2 ( 02) 6 Cal Vf N 395 (396) Surjya Barxant t Emperor 

3 (83j 5 AlISST^SSj ISS3 AU WS 71, Empress'! Jamm (Section 182) 
( 93) 16 All 336 (338) 1893 All W N 111, Empress v Raghu Ttwari (Do ) 
C99) 1890 AU W N 00 (91) In re Gajadhar (Ss 162 and 211 ) 

( 79) 4 Cal L Rep 413 (415) Nusibuntsia Dtbee v Shetkk Erad Ah 

(99) 3 Cal W N 758 (759 760) Cutusmonp Sapu* v Empress (Section 211) 


Bafiu 


Ballabh (SccUon 211 ) ^ Jogendranath 

(99) 3 Cal W N 490 (491) S! etkJi Kutab Ah r Empress <Dot 

( ?•) 10 AIE 1032 C.I 393 (3S3) 33 Cn L Jour 514 Lechm, Shiu, , W ... 

4 roo) 17 Ain 1030 Pat G-l (G23) 0 Pat 126 Sir^TJaa na. c , 

(S« alto ( 31) 18 4ir. 1931 Pat 302 (363) 62 Ct, ^ ,„ 2 , i.Ltr v 
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^ T T * sJ t 1 r {• i» rn (?■*•* nrt* «/T m? ft cwin I fir prawilirff tinifrr 

» 1 < ' < » ‘ T I fv ’r h I i” I • Irf* ftTonlM Rn Oj inrinnit% Jo prOTP liu Ciu'w 

U '• 1111 r *. Cli rr R jci Pi-il Co!f * Iiil 1 p Ina Inl such nn 

' T u »-iM' = i 1 c* t*f m~j’)ii*’l i« inilp oih ftftfr I cmrR him nrid Lnkmr 

ri>« ,rft CoIp i 1 rMml Ir f 1 1 * it 1 p lin rot Itch pivcn nn 

< \ < < il 1' irrt r'li trmiJiirl.* 

W> -n t -1 - tl 1 7 i» r i’ t» fvclfon H illf-il fir wint of llio P\nminilion of 
t riT”! fi 1 1 t j r s oi i' f rmij'iiinmit mrot (ip for Inncirp A fil^ 


I r'ltl r n f*M r ft* omifns.ilion rnn lip ini.lp npiii «t 1 !ip eomj IftinAtit 
ft n I 1 1 1 1 1 r I' s NTiioji IS til fv-p NOtp 7 on s S'O ftnl to A Fiiil for 

t ijr-nkitir 211 

\\i Tf A f!o rj ’a it I AS Itt 1 iinlcr iLit fsoctioii, it cAnnol lo Aiil tlinl it 

1 A tur on t* fl A D *ri'“l ^lll>'l tntp IiM (Jprtfon', ro power nnlpr *? 43C loonier 


S fill ;*« Ain Pll l-it 419 (I'lJ 4J Cn I Ji»=r S3} IM Ini C*t S3(J JintLit ifanJul t 
Ct i*\i/-rJra 7 »PM(l (I » -*r ( f prTi,'t n»rl Ift |'rdtf liUMt" «i!l not by wMTtttit bit rra»rcu- 
l on !■*• 1 * nc rtv ) 

<4 •) r‘ Ain IPUltt 9’{ 11 41 Col )frT30 U-l i.VjfdinT Fnptrer 

<-7"J 14 Ain 1'"- ah 37Cnl,Jp4t 1347 J>n VpMwmilT Ftnprnr (U it not clwit 

♦ I tl«t or nrrt ti ' p^wj 1» ft •ti run oM 1 

< to Vt4 2*} ("ae) 3 Wr f I*-! (I Hi Fmjrtut SInlH /letri * (Gimrttlnirjl wa» not rximined ) 
(WOjILS C Vo "rl I C«0(ft3) } Jfirtt t Slnhiraji F’lajtvjlf Fratad (Tberow** 

no ft jl'flr* «) at 'If »"» rrt f^-nj jtinttt of II r (jr04ftdJfi«nr«i ol Ibi* protfculion )] 

ANok. h 4‘C \i>)r )S 

C (ftC ft A1 SM n ) I*--? AU t\ V 3*3 /nprruf Ctoyj /,jm 

7Aini'» IA111S5(1:'I 51 CriliJotrlie SIfi.aJ,alr / nprwr 
(•sn 15 AH IWC 1 P'S 8-4 (Jxl .<) }7CriI iour7l4 In re Femrapra DilhJrao. 

( 70) 19 8ulb At n Ct Z“ (3*1 / nprttt r Uetta hal Ghw 

( III 1C Sjlb A\ n Ct 77 (77) In re /MW AifiP 

{•7C) 25 h b At 1 Cf 10 (10) Nitiir /faiv'in » /’im 0^i*n 

( el) € C«1 4 ’C (lii*) 7 Cal L 1 p 4C7 9 8b<>*ne ti II Cr 40 Gorrrnmrnl v TTftrimiftd' 

( ftl) C Cal C'l ('*') ^ Cal n Ilrp }C5 / flijrirru r 5A>Ao Dihara 

( ftl) 7 Cal ft7 {■‘-J ft Cal I lUi S^l 4 pbomr Ij It 70 In re SoV ma Stlt 

( el) 7 Cal 2H (.11) 8 Cal L llrp 2C7 4 hboai- It It 189 Cjiin CAunrfrr r rrolab 

( O 14 Cal 707 f7. ) (1 1 ) i’uern ] nprru t Sham Lall 

(1900) .’7 Cal 11 '75) ifal aJes Sinjh r / mpreu 

(7?) 4 Cal Ij l.rj>13» (13C) In re B loyul 

(/iJ/ 7CelJj}^i 5“}(3'>l) In re I uuteJi IftH Mulltei 

(■79) 4 Cal I 1.^11 413 (415j 7t uftV'unntiat BtCi t Shnlh FrnI Ah 

(■79) 4 Cal L Ib-p 831 (’37) / rad Ah w HuUil unnuu 

(0')2CalI Jour7J8('30) 83 C J 1 3CHn}ovrCn 10 C4I tt N I7R /ojriitl/’nnaBi y Bt/u< 

BtUall 

( O'*) C Cal tt 297 (}97) Siirjjf) Jlarutm r F-tperor (In Ibit cate complainant Lad lull oppor 
tun Ij ) 

(07) 6 Cn I Jo Jr 42 (12 43) .'3 AH B97 1907 All At M9'> 4 AH L Jour 471 A ipcror y Tula 

(07) C Cn fj Jour 310 (311) J907 All tt N 26'4 Eotperorr SheoOhutam 

(Jl) MIMC»t5e3(3"0) 22 Crl Ij Joor 81 (All) SleoFilakY J mprror 

( 33) 20 Ain 1933 i'at 499 (800) 31 Crl It Jour IllO. 0opi(Biny;i y riajhunalh 

Also ec H 1J5 note 18 

(But are { 9-<j a Bora 590 (C03) Iinperalnx T Coiim I ) 

7 { O') 6 Cul tt N 291 (297) S irjyn ITartant y / mperor 

(19) C Ain J9jJl at 530(531) JO CrJ J> Joar 389 Jmperorr Mahil id Falel 
( 07) S Cn li Jour 491 (492) 1907 I un lie So 2 Cr, CAirajfc Bin y Fniperor, 

(10) 11 Cn I Jour330(336) S Ind Caa971 (Bom), Jn r< BocAappa 7’ippinita 

8 (24) 11 Ain 19>1 Bom 321 (321) 48 Bom 360 21 Cn L Jour 030 In re Nxngappa Itayappa 

( 20) 13 Ain 1920 Bo n 294 (293 280) 27 Cn Ij Jour 740 In re Pampippa Djllnlrno Desai 
< 24) 11 Ain 1921 All cot (C6I) 26 Crl Ij Jour 176 liekba Chamir r J mperor 

i 39) 4 Cal tv V 301 1306) FudI iwith ilaklo r I mpreu 
(01) 4 Oudb Cm 127 (131 132) Btim Boriip t I mperor 
A!»o K-e b 195 SoU 0 nnd b 200 Sou 21 
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that tho comphmt “shonU be loitoictl U> file’’* 

8. Dismissal without examining complainant. — The “statement on oath” 
rvtcrrcd to is the examination of the complaimint nmlcr S 200 ^ ■^^^^cro tho complainant » 
present but not examined under that section, tlio material on uliich the Court could say 
xvhethcc there is sufliciont ground or not is not availed of by the Court, and consequently 
the Court cannot dismi'is the complaint* But when the complainant is aUent on the dates 
on x.hich the maltei. comes up foi examination of the complainant, it is clear that an order 
dismissing the complaint la justified * 

9 “And the result of the investigation or inquiry (if any) under 
Section 202.” — iVheie an inquiry is ordci-cd under s 202 and m that inquiry tho 
complaiuant sa> s that he has u itncssca to prove lus case, he should be given an opportunity 
of proving bis caso before the complaint is dismissed on the basis of tho result of such 

9 (’38) 25 ilR 1933 Mad 112 (112) 39 Cn L Joar 281, In re NMiji Feddi (proper order 

IS one foe further tnquirj ) 

Mote 6 

1 ( 32) 19 AIR 1932 Sind 58 (58 59) 25 Smd L R 458 33 Cn L Jour 330, Ifdsliuit Ifoosa v ifrs 0. 
Soodh 

2 (24) 11 AIR 1924 Dom 3il (321) 43 Dom 360 In re Hingappa Hayappa 

( 03) 30 Cal 923 (925 926) 7 Cal W N 635, LoUnath Patra t Sanya$i Charan 
( 71) 3 N M P H C R 272 (373), In *e Pam C7.«m 


(lo this Case the comphlDant wm ezanunod 
but order oi dismissal nas set aside os another irregulant; ) 

(1900) 27 Cal 126 (130, 131) 3 Cal W N 601. CftarMbala Dahee v. Dan>vira itath 


(Complainant appearing four times 

and not examuied ) 

(■80) 7 Cal L Rep 392 (384) In re BumeJe Lai Valhck 
(’61) 8 Cal L Rep 289 (291) In re Chukradar Pott* 

(99) 3 Cal W N 17 (18) Satt/a Ckaran v Ouxirman of XSHerparaU JPunicipahtj/ 


viiuei ui uibuiisiiai ueia vaiiu j 


lomplaisant duly examuied under S 200 

an 


i.uuses an^imtu wutt ana remained in attendance all day Iiut not Man ' 


mplamant and bis 


. Saran Sxngh. 
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11 1 I 1 r] f i-i'-t' r\ j’ ^ol 1 linn-t to jiTiNo hi-* cv'*' fj ;vjr/(*, 

it r If i1 I’r i' ^I1 •■il !• wron~ n jlntiw ire tl « mitij liirt Drier thu 
, * 

f-n 1 ' 1-1 1 Ti f •^4 t'-lr*- V -vi ta frint to M'e Irin ii "Dflieicnt, tlio 

< «> I 1 f ' 't ^ I t n\ • 1 f 1 t' 1 th ’ si rf tV ttmij Hint 1 nn tlio rr«iilt of pitch 
jn-Ti 1 r 1 r i>'\ <^^l n f ul‘i ' n t n * !n mniilsints iirsiii‘t jTtlio ^flioer? nml other 
<» nr — } <’' hi nr»niiriii'~f,iir f \f of «1i<nT ttoT if the ^fn„i tmto onlert nii 

iTi I 1 i t' 1 « t«f ri' i*'? t* ‘ orntjUiT snt csfrt oj |T>rlnm(> to | rote his nllepstiono * 
7^ vn if ft-s f’ stK thorx fit this •*<tion ciniDwcrs tlic ^[ngirtmto to 
• i-n 1 II nr- R I s\ t' rr 1 R-\ iiM-i ji^lion or injoir} tirclrr *5. SOi, if ftfler exaniinintj 
t*t> nri ,1 I 1 I m- 1 1 r» I’ < rr i< no Fiitliciri t rei-nn for J roreolin;; * 

T‘ vtr-i« if n< T o* iittol from llio («le l-s thr inner linff Act IS of 

I'r •> 1 1 r I n rr Vrre'l to ihr b.'C*» »j In iJir nnienliii!; Act 3 fill of IW Tho reasons for 
n It « rti I nn t. \ ( 1 n th Suiatii rl of Ol^'Cls Bn I Ih-nsons of Iho nmonilm^ Act of IWii 
f 

■ Tli« r lie I ji llijt Cn rl in n n<^ nt «1<ei lon (m the ca‘>c of Sri*h Cfiaiulnt 
II V- X Vo^in 7/1? Sirfi"i)hnsl Hlhitimlir*' COt, nn inMsli^ntion or nn inqitirj 
nnl - s t''i I' r ■ei xn in ill Nx'snsr tl»c x\nn)s *if nn>' Inic Icon onntteil 
^nni •? 501 nfu r t’ < Mmls nn-*ltcation or irrjiiir) ’ No «iic!i chnnt^c xxns intemleil 
1 \ I’ e mill n Ini' ’'t nn Ic I > \et ts (w ill] of J9*1 nml the j rojo-cnl mlilition is nintlo 
to f!i i* l' I' I ntv- 

Wii-t 05 ftrlhir n|nir> l«ii^ onhnil into n coinjliint disinissal unJer this 
W'tiJn, i’i< cav it wnl v» tnoU<r Mnci tnto f ir ilisjtml, he u onlillM to act on the result 
111 njiiin or ir\«*'i'’Hioionl<ntl I) Uio Mnsntnli xvliooriKinallj ilisitibcUof Ihocnse* 


Note 9 

1 ('■J‘i]i3Aini''JSC«nC31(l03l] sc CrI I. Jo >r Ml Purusf nthm \ 

( Kj 3 Atn 151C iiRd aO {rz'i) 1C Cr) L Joor 43) 3S Iml Cat 595 (1900) SolaintutAu Pillai v 
SSurutiyuih Uu'r*in 

(9«r ( 9C) 4 (ai li Jour SI3 (314) 10C«I\\\10H> rnnt DAiii^iiin t F / AVnip (It la lllcgnl 

for k M*pi trite to d kmi>i a rcmiUint ttUi; In tiU fiUate roont and witboat Lcariog tbo 
eontjUirint ) 

(•39) 1C All. l'*39 Cal 191 (193) 5t C»l I3M) 30 Cfl I. Joar 407, J/aJim C/iawfra /Joy v irofson ] 

2 (*73) 17 hulb M It Cr 3 (3) SI ilu ifanjfe i jtethte ^lulrrjt 

3 ('31) H Alii 1931 Cal SS3 (M3) 37 Cd L JoQr IC7, iVtrmlra v ZJAayiriidii 

cr-) 15 AllHWslAb 119(120) 29 CnLJour3C7 UwM .Nifci v ill Mant Kaur 
C??) 14 Alit 1937 1 om 430 (ISC 437) 2S Cn I, Joar 573, WriJBifK /?a;>U » Emptror 
tU) 6 Alii 1919 0*1735 (737) 30 Crl Ii Jour 791, runw Cfiaiidra y AmtvAa Charaii (Complaint 
dutnihord on r< 7 >ort of local i«nc!i4;at ) 

(S<e olw (30) 7 Alll 1930 All 77 (7 p) 31 Cri t/ Joar 913 Jlanhar Frauds Emperor] 

4 (‘VC) 13 AIK 193S )Iad ( 3 S'-) 27 Crl Ij Jour 107, DrtaiiAaniani ll/udaJiarT Nttrayatia Prasad. 
(I ulict-oPic* r ) 

(“20) 7 AlU 1930 All 77 (76) 21 Crl L Jour 313, JlanJuir ▼ Emperor (Do ) 

('Jl) 11 AIK 1931 OLidb 174 (174) 24 Crl IWour 614. JlaMa V Natir Ah (Do) 

COs) ItJS lUt 971 (037) In re SulraO Jlamehandra (A Oovemment olTiccr ) 

(30) 7 AIK 1930 All 903 (301) 93 Cd I* Jour 61 ' 69 Ind Cua 309 (370) SAco UalaA v Emperor (Do) 
Also sec H 393,\ot« 18 

1 • ■ !■ , . • . 

, i . . • ot 1801 ) 

• IS. tlon nnder 


8C, FirumaJ ilanghanmal 
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10. “Shall record his reasons lor so doing."— -A Mngisiralo should record 
lii 3 reasons foi dismissing a complaint under this section * Tlic section is mandatory and 
the ilngislrate must inahe it apparent in Im order that lie has not omitted to apply his 
mind to the facts before he made the order* Tlie object of this requirement 13 to enable the 
High Court to consider uhethor the discretion \osted m the Jlngistratc has been properly 
exercised or not^ This is an impcratixc proMSion of Ian and nberc no reasons are recorded 
the Older of dismissal is u ithout jurisdiction * It his, hon c\ ci , been held that n hero on a 
complaint filed against sei eral persons, the loner Comt has declined to issue process against 
some of them and it appears to the High Court from the iccords that there arc no sufficient 
grounds foi issuingprocessagainst them, the High Comt mil not interfere m revision merely 
because the Sfagistiate has failed to giio reasons foi not issuing process, but that uhen it 
appears that the Magistrate had not good grounds for declining to issue process, the High 
Court will interfere m revision^ 

It has 1‘cen held that reisons btatod m a ixilicc rejort on the basis of n hich an order 
of dismissal is made are sufficient if tbc report itself is pm t of t!ic oi-dcr ® 

11. Second complaint. — A dismissal undci this section is a dismissal without 
trial As to whether such a dismissal is a bar to ihc rc hc.aring of the complaint or to the 
entertainment of a second complaint, see section 403 and Notes thereon 

12 Further inquiry. — As to ordering of a ' /urthcr inquirj ' into a complaint 
dismissed undei this section sec Note 9 and s 4Z0 and Notes thoicon 

13 Abatement ^ See Note Coo Section 317 

14 Appeal. — Under s 40i, no appeal will be from am oiiler, nnless sjicciflcally 
irOMdcd for bj the Code and no appeal is proudecl from an oidci of dismissal under this 
section Fo-tthec inquiry alone ts peoxided for in section 4 OC 

CHAPTER XVII. 

OF the commencement op proceedings 

BEFORE MAGISTRATES 

204«* (/) If in the opinion of a Magistrate taking cognizance of an 
Issue of procese. offence there is sufficient ground for proceeding, and the 
case appears to be one m which, according to the fourth column of the 

• 1882 S 204, 1872 S 147 para 3, Ss I4«, 149, 1861 Ss 67.248, 257 
' Note 10 ■ 

1 (38) 25 AIR 1933 Mad 879 (880) 39 Cii L Jour 994 TureVenhatasiibha Pillsi 
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(’12) 13 CnL Jour 482 (48’' •-* - 

( 2G) 13 AIR 192C Tat 57 

5 I 38) 25 AIR 1938 Mac 
T’ertA^7/swt^n PtUai 

6 ( 10) 11 Cn L Jour 331 (331) • 5 Ind Gis 92G (Mad), 


Altmed y 


Ameena Bee 
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""C'co’id f-chrdulc a sumnoi^ f-hould i^sue in the hrst instance, he shall 
irfur his ru*nnons for the attendance of the accused If the case appears 
to h^ cne in which accordine to that column, a warrant should issue m 
the first in*^'snce he na> issue a warrant, or, tf he thinks lit. a summons, 
for C3u*.inc the accu*;ed to be broucht or to apj>car at a certain time before 
jrnch I'anr’rstc or {if he has rot jurisdiction himself) some other Magistrate 
ha\inc jurisdiction 

(j) Nothing in this section shall be deemed to affect the provisions 
of 8 “Ction 00 


(3) When bj an> law for the time being in force any process fees or 
other fees arc paj able, no process shall be issued until the fees are paid, 
and if such fees are not paid within a reasonable time, the Magistrate may 
<3itmiss the complaint 


Sraoptts 


1 Lrjp *1 cha-fr*, 

2 , Scope o! I'ic »rtllon 

3 Marti rale uVHg <oc-l ance enlj can 

tikue proertt 

4 Ttie Mariiiraic iruai Jave uVen cognt 

aanee ol an o'ifnce 

5 •’SvMicirri lor procccii “C 

C. ‘ tn the eplnlon ol a T'arU rate 
T /•«!.? of procfi* 

8 Onlii on to l«ij« procna 

9 holier if a procrti 


la OfiJcr dirrttlng aiimmon* H a judgment 
n Order dirrciing summons if can be re- 
cattol 

12. ll he hat not jurisdiction himself 
13 ’Some other Magistrale having Jurisdic- 
tion 

It * Prpvlitons ol S 90 8ub«section (3) 
SoIm on ‘i 00 
IJ Proeefs fee 
IS Revision 

12 Proeett under special or local Acts 


roTr 10 iL^ ‘•jn'T » S'** the hot/n InleabO for tbe fJiovine tonics 


Oulrm inrl d»pnion nu»i L** uvxl in J rjlog 
J>ftir S««* Sole a 

Ihjir rf ll <■ I's r».el»ffrei j rg ll <“ pive*! 
Iv< SjU 4 

‘•Jlf ilall i> r J j r" mn >■ t h** S«e 7 


lN>«cr to ranc I narmnt Usictl and i&sao sum 
mens. Kreb 73 Sole 0 

Iroc^i n a t Ivuc it complaint is brl errd Sco 
Sole 7 

hoperiof or«T cannot order ptoews to Issue Sco 
Sole 3 


1 Legislative changes 

Til* iiinls if Jr |ji« not junsliclion 1 iinsrlf in buI <<elion (l) ivorc inserted an! 
eul K ct j 1 ("j i a*! lul Ifd in ll c Cxulo of 16fH 


2 Scope of the seetjon — Wlicrc tlic ^loj^istrolp ilow not tlio complaint 

uivl r s JO"! 1 111 J4 of Cj in on ll at ll ere ii flufliciont ground for procwxling lio Ima to 
comna nr< j rocmlii gi o am t tl i, acciivd kj eonip lling IiH ntten Imco beforo tbo Court 
Thw b«tt n rtlat 1 to Ihf j recflore for iffecting Buch attcnlanco * 

ill'! li tin onlj K-clon atiUonring a Magitrato to issuo iioccs,i to an accused 
svlietlii r \j lakfi cogni/unct on ft j riintccoiiJilaintoronai<jlicc nport’ or nnj information 
or knoi\b-.]f,t ol! f r than a cnmilamt or jiolicp roiort’ Hus Bcction applies not onij ivliero 
tfio Magi trail tfl! (s cogniranai of an offinco unlcr tl c Indian Penal Codo hit nho wbcio 
br* takes co^nir^nec of an ofTcncfl un W any otl er Iniv * 

h^rt H no spx-cific j roiision citlic.r in tliispeclionorclaowlicio m tlio Codo in legurd 
to ca-x.-! in wljtli Ilf accu'el is alrimlj under iirrrst or on bail In Biicli cases if tbo 


Section 204 — Note 2 


• V El iperor 

A , , mg (Offence under the 

<j*mU ng Act 16 [XVI] of 18C7 ) 

(•761 J5 feulU W R Cr 20 (21) Quee % t CoU n (Offcnco nnatr Fttl ce Act 5 fV] of 1801 ) 

3CrrO 79 
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Hagistrate thinks that there is no case against the accused he maj discharge him or cancel 
the bail bond as the case may be® or if the Jl^islrato considers that there is sufficient 
ground for proceeding he may oidcr tho accused to be produced before the Court for 
inquiry or trial * 

Unless and until the Slagistrale issues process for tho nttcndance of tho accused^ 
the judicial piocccdmgs cannot be deemed as baMug commenced against him ^ E\ cn rrhero 
the case is a police case and tho accused has been arrested and remanded to custody » tho 
judicial proceedings against him cannot be considered ns having commenced until tho 
Jlagistiate has made up his mind to act upon the cliai^e sheet and takes some o\ert action 
to implement his decision e g , bj ordering the accused to be produced from custod> on c/ 

I articular date to stand his trial ® 

For foim of summons see s CS and sch V, Form No i 
For form of u arrant, see s 75 and sch Form No ii 

3 Magistrate taking cognizance only can issue process — Section Ito- 
mentions the otilmary ua^s m 'which, a Magwtialc takes cognizance of an offence Xlnlc®- 
he takes cognizance as specified therein a process cannot bo issued under this section-* 
A Magistrate taking cognizance on a complaint is the officer who has heard tho complaint 
made He is the proper officer to issue a process because it is he who can best e^ercoo a 
discretion with regard to the pi imo facie merits of the complaint * But a Magistrate to- 
■whom a case has been transferred under S 102 obtains complete seism or oi tho case and 
steps into the shoes of the transferring Magislralo So a Magistrate to whom n case has 
been transferred under s 102 is covered by tho cspiossiou Magistrate taking cognizance of 
an offence m this section and can issue process for compelling tho attendance of tho accused, 
person ^ (See also S lO” Note 8 ) As it is only the Magistrate taking cognizance of an offence- 
that can issue process under this section a District or superior Magistrate cannot order 
process to issue when a joint or subordinate Magistrate to whom a case has been madoovcr 
for disposal* or who has taken cognizance of the complaint ® has failed or refused to issoo- 
process Ii he wants to do so he must romo\e tho case to his own file and then issno- 
process 

6 (41)28 AIR 1941 Bom ‘>91 (293) 42 Cn L Jour 814 196 Ind Cas 104 (DB) J D BoyteaUa r 
Sorab iJusfowji 

6 (43) 30 AIR 1943 Pat245 (25'> 2a3) 45 Cn B Jour 177 23 Pat 433 209 Ind Cm 483 (SB) GomI 
Martoarx t Emperor 

7 ( 43} 30 AIR 1913 Pat 245 (252 ‘>63) 45 Cn L Joar 177 22 Pat 433 209 Ind Cas 462 (SB) Gorat 

llaritar* v Emyeror ' 

8 (43)30 AIR 1943 Fat 245 (^52 253) 45 CnL Jour 177 22 Pat 433 209 Ind Cas 482 (SB) GmmI 

iUartoan v Emperor ' ' 

Note 3 


In directiBS 
to another 


II'K(19«)lCal67 42 Cn I, Joar 490 194 lad Cas 39 

Ho/xzar Ba7a«an v Amuuil Eogue (Mag strata taking cognMance of case 
against one aceosed peison-Case translerred toHonorari 

Bcqnently— Honorary Mag strate can sammon any other accused ) ro 

f Badhalxdlavltajx Benode Beharx (Acamst Komo nf *1,= -j \ 

(05) 2 CnliJour 624 (530 632 ) 32 Cal 781 A j? > ' gauist some of the accused ) 


E ATcmp] 
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Under this section i ‘NlngisUatc to Tihoui a case has been trausfened umlei s 192 
after the Giammation of the complainant can is?ue piocess though he has not himself 
examined the complainant ® 

Although it 13 only the Jlagistialo -nlio has taken cognizance of the offcnco wlio 
may tZiriJct issHC of a process a Afogistmfo nho is tho picsidmg officei within the meaning 
of S3. G8 and 75 may it^n tho process, even i£ ho may not havo taken cognizance of tlio 
offence and directed issuo of tlio process ^ 

4 The Magistrate must have taken cognizance of an offence — It is 
only a Magistrate tal ing coguizanco of an offence that can issue a process under this 
section MTiero thercfoio, no offcnco has been comiiutted but the Magistrate gets infer 
mation as to the possibility of an offcnco being committed, the matter is only one for the 
interference of the police, and not ono for tlie Magislcato to issue process ^ 

If, on a complaint, it should appear to the Court that the act imputed amoimtod to 
an offence under the Indian Penal Code oi any other penal law m force it is the duty of 
the Court to piocccd with the matter* But wliero tlio acts as alleged do not disclooc any 
offence it will be an abuse of the process of the Court to allow criminnl proccotlings to 
proceed* 

An application for maintenance undci S tW js not a complaint m respect of any 
offence and thorefoie, a Magistrate dealing nilh it cannot dismiss it under sub-s. (3) of 
this section * 

Even where an offence is disclosed thcie must bo definite evidence of an offcnco 
within the local jurisdiction of the Magisliato receiving tho complaint* Tho Court is not 
limited to tho sections or offences mentioned m the complaint Tho fact that tho complainant 
did not specifically and in terms accuse any one under any section of tho Penal Code docs 
not matter, if tho facts stated in tho complaint and his suorn statement coastituto an 
offence triable by tho Magistrate who receives tlio complaint * 

■Where on tho receipt of a complaint tho police start inv estigation and arrest a 
person and on investigation report to tho Magistrate tliat no offence has been disclosed anl 
the Magistrate discharges the person, tho order of dischargo has been held to bo one after 
taking cognizance ^ It is not clear bow o Magistrate can be said to take cognizance of an 
offence in such a case He really decides not to take cognizance of the offence 

5 “Sufficient ground for proceeding” — A Magistrate taking cognizance of 
an offence is bound to issue process undei tins section only if, m bis opinion there is 

6 ( 99) 3 Cal W N cehxxv (cclxxsv) Kah S%ntjh t Jhart 

7 (S3}29 Pat 17SU7C} ^iCfilfJcwSOl £arlici Chattdrar Eiapervr /IssueefwiwsBt) 

■ ■ “ T Emperor (Per Seroope J — . 


Note 4 

1 {75il875IUt90(gi) Inr«Fa//4l. 

2 ( 67) 8 Bath W B Cr 65 (65) Empreu v Nubas iluhlm (Grea if a citU suit woald aSorl the more 
COQTen ent or appropriate reinedj ) 

( 26) 13 Ain 19-’6 Cal 793 (797) 53 Cal COO S7 Cn L Jooc 784 Stibal v Ahaduilah 

3 • i ~ , ~ • leging that eei 

• r— False entn« 

f.S) AIR ig-’S Lali 9J5 (946) SOCriLJourlS^ JinamafA t Emperor 

4 (93) 10 Mad23l (’31) 2 VV e r 252 / » ra 

5 (05)7CrlL Jour391 (39 j} 1903 AinVMI5 6 All IiJoar 333 Biia t CVxntlxm 

6 ( 99) 26 Cil 786 (780) 3 CalVV V 401, Jogat Chandra T Queen-Empreis 
Also see S 190, kotej 0 and 19 

7 (41)28 Ami91l Bora^OI ( 96) 43 Cri L Jour 814 190 Ind C*s 104 (DU) / D Ejj-La-j r 

Sorab rustomjt 
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sufficient giound foi proceeding^ The stage at 'svhicli the sufTicicncy of the ground for 
X'Kicfiediug la to be considered is, in the case of a complaint, after the etammation of the 
complainant under S 200® If the facts alleged m the complaint and the complainant’s 
statement show a aiifficiont ground for proceeding, process should issue, ^ othern iso not * It 
IS not necessary m all cases that before issumg ptocesa the Magistrate should ha\ c held any 
inquiry ® 

If a Magistrate is satisfied on the pdice report that there is no sufficient ground for 
proceeding and the accused is under arrest, the accused must be discharged and if he is on 
bail the hail bond must be cancelled This is the only course open to the Magistrate though 
the Code does not provide what is to happen in such a case ® 

A pjinia facie case means that there is sufficient ground for proceeding’ 'Where, 
therefore, a prma facte case la made out, the Magistrate should issue process oven if he 

Note 5 

1 (1900) 27 Cal 983 (988) B Cal W N 131, Durga Das v Utnesh Chandra (Allegations not disclosio? 
any oSence— Case not to be proceeded with ) 

(1804) 1864 Suth W R Gap ho Cr 33 (34), In re Burmiaih Itoy 
(1900-02) 1 Low Bur EiU 286 (287) ilolcwM Hlatstry v Vatoo Maisirj/ 

See cases in foot note (8) 

2 ( 71) 3 N W P n C R 272 (.273), In re Itamckum 

(17) 4 AIR 1917 Pat 611 (612) 2 Pat L Jour 657 18 Cr« L Jouf 890 (891) Jhuna Lat Sahu t. 

-Fmpsror 


( ^U) 14 hiith W R Cr 66 (86) Ameer ilahomed t Q Brats 

( 68] 4 Mad H 0 R 162 (164), Rangasioami t Sabapatht 

(14) 1 AIR 1914 Cal 479 (480) 43 Cal 19 15 Cn L Jour 349 Abhayeshwttri t ^ijbori Mohan 

Sangrji 

Also eee Kotes 13 to 16 on S 200 and the decisions noted thereunder 

3 (*41) 29 AIR 1941 Cal 183 (192) 42 Cn L Jont 490 I L R (1941) 1 Cal 67 194 Ind Cas 38 

Uafitar Rahaman v Amtnal Bo^ue (It u not necessary that the opinion of a Magistrate that there 
13 anfBcient ground for issuing process witlun the meamug of S 204 Ct P C , should he b&sed t>a 
eTidence m the case— The Magistrate may form that opimou from the petition of complaint, sworn 
statement and the report of the enquiry officer under S 202, Cr P 0 ) 


AIR 1941 Bom 294 (295) 42 CnL Jour 814 196 W P-® ^ ^ 


53 Cat 606 27 Cr, L Joar 7M w 


Ahadullah Sheikh 


Momson 




ISSUE OF FEOCESS 


IS 204 N5I 1253 


considers tli\t a ci\il rcQicdj H inoie appropiiate ® It was, howc\er, held in the under 
mentioned case*® that cion if there was a pnma facte case the Magi'sfmte may tn his 
discretion refuse to isauc process 

There cannot bo said to bo suOicient gronnds m the foUowing cases for issue of 

process 

(1) Where the coinplamt is made on infonnation and not on personal knowledge ** In 

such cases the Court should satisfy iteelf on inquiry that there js a case for the 
issue of process 

(2) Where the allegations made in the complaint arc not substantiated by the state 

ment on oath ** 

( 3 ) T\'hcre the allegations disclose a dispute purely of a civil nature ** 

The following aie not sufficient grounds for refusing issue of process 

(a) Where a pnma facie caso is made out but in the Magistrate’s opinion there is 
no chance of comiction and no useful purpose will he ser\ed by the enquirj 

(b) Avoidance of religious ill feeling*® 

(c) The fact that (he offence is cc^izablc bj the police m the first instance 

(d) The fact tint the Magistrate tliinks that it is unlikely that the proceedings will 

result in a con\ iction, though the fact that another person accused upon the 
«ame facts foi the same offence has been acquitted ma> propcrlj be taken into 


9 (11) 12 CriL Jour 133 (124) 0 lod Cas ?2C (Mad) Narayanaiwamw VadnelnChttOj 

(63) 10 Sath W R Cr 40 (40) Koial Sxn^h t TotAsee Chowdhry (Charge of (akiag bullocks and 


■ 'dtr 1 1/orr»so» (Dispute 

betireen partaera about accoaats } 

Also see S 1, hote 1, 8 190, ^otfl 17, S 200, Note 10 and S 203, Note S 

10 ( 31) 18 AIR 1931 Cal 007 (615) SSCriLJourS 59 Cat 275, 5Aer 5<nph v Srn 

(Where AIR 1926 Cal 795 S3 Cal C06 27 Cn L Jour 788 » djs ented from by Lort-Wilhams, J ) 

11. (OC) 4 Cn E Jour 217 (218) 10 Col WN 1090, T/toJur Prosad Singh y Umpenr 

12 (’00) 4 Cn E Jour 217 (218) 10 Cal W N 1090, T/ialur Pnaad Singh t Emperor 

13 (17) 4 AIR 1917 Cal 671 (G71) 18 Cn L Joor C2C (626), /o^sh Cftanira y AMuf Cam 

14 (23)10 AIR 1923 All 54< (511) 21 CriEJcnrC93 //m/mw Cftami t King-Emperor (Rcmoticg 
of some earth from the land of zammdar ) 

{ 23) 10 AIR 1923 Lab 329 (330) 24 Crl E Joor 369, Karam Ctiand t Zlathra Dai (Di^pn'e betwa 


yrer. {En*ry by 
eases lOTolfici 


{ 07) 0 Cn L Jour 13 (14) If Cal 5V N 170 Chamru Sahu v Emperor 
[See ('23) 21 Cn E Jour 714 (719) (Cal) Bhalban* % JTancIbirran 

(•22) 67 Ind Cas 499 (499) 2J Crl E Jour 403 (Tat), Sitij i t Taiim Jn Khan (rroefc=4 

DOt to bo issued merely bw-iusc In SlagistraUs a optnioB it may te desirable to asecrtain tli« I'Cth); 

15 (03)29CsJ 410(411 He; KutUpr Dudban. 

(20)13 MR 1926 Oil 79 >(797) SJ Cal COC 57 Cn E Joor 7 p«, SjiM fra » ^ 5 i 

16 (91) 1691 Rat 5CJ (563), ? wiprrM Y I^meiuindrt 

17 (70) 14 ButliM RCr 3G(JG) liarrr t/o^iwnl y C 
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coDsideration m determining whether upon the materials before the Magistrate 
there is snflicienf ground for prooeeding'® 

(,e) The fact that one of the aeensed -was & member of the highest sen ico in the land 
■nho was swoin to do justice*^ 

Bla]i of ■proceedings — See ^ote il on S 344 

6 “In the opinion of a Magistrate” — In deciding on the sufficiencj of 
the ground foi pioeeeding the Magistiato must bo guided by bis onn independent opinion 
and not by that of others such as a pobcc officer ' 

7 Issue of process This section pioiidcs that when a Magistrate *5sho 

lecenes a complaint neither disini'ises it under s 203 nor postpones issuo of process under 
s 202 process foi the attendance of the accused shall tssuc ' The fourth column m the 
“iceond schedule indicates nhethci a summons or uanaut should issue in the first instance 
in each case But there aio tno exceptions to this rule Firstly, in the ca«C3 in uhich a 
summons should issue m the first lost&nco according to the second schedule tho Magistrate 
can under s 00 issue a warrant in lieu of or m addition to a summons in the circum 
stances specified in that section Secondly m cases m which a warrant should issue m the 
fir«fc instance aecoiding to the second schedule, this section enables the Magistrate to issue 
a summons instead if ho thinks fib to do so* This discretion should be so used as not to 
fiubicct accused persons to the indignity of arrest unices there is ical need for it* 

If tho ilagistrate issues a warrani m a caso in which he oughfc to ba%o issued 
summons tho error is nob a ground for setting aside the proceedings * Tho Jlagislrato iR 
such cases can cancel the warrant and issue a summons ^ 

Process should ordinarily issue against oil the accused who arc prima facie shown 
to ha^o committed an offence® But the Magistrate is not bound when the police report 
disclo'^s one offender only, to i^suo process against any witnesses who may afterwards bo 
found duung trial to be accomplices.* Nor is it imperatn o on him to proceed against a 
person who has been icmovcd from tho array of accused persons and is produced as a 
witness in the Court his failiuc to do so not being sufficient to inrabdato the tnal in 
lespect of the other accused ® 


18 (2G) 13 AIR Ifl-’C Cal 79o (797 798) 53 Cal 006 27 Cri L Jour 763 Chanira t 

■<4/ adidlah SI ciKli 

[See ( 33) 20 AIR 1033 Cal 552 (5o3) 34 Cri L Jour 1063 JlaXltaii Lai r Said i (The fact ^hat the 
matter has been compounded with other co^ccused is no ground for refusing process )] 

Also see 8 403 fiote 12 

19 (40) 27 AIR 4910 Fat 97 (98) 41 Cn L Joor 349 Jfti/fi Wircm t Emperor 

Note 6 

1 ( 68-69) 4 Wad H C R 162 (165) Eangastcamy r Sabapafhx (Until he has at least examined the 
complainant he is not m a position to exercise Jus own independent opm on ) 

( 69) 9 Suth W R Cr 21 (21) BoToda7:ant ilookerjee r Kali tiltacl arjee 


1 ( 38) 25 AIR 1938 Sind 19^ (19*’) 39 Cn L Jour 966 PJerumal Lilarax i t Etnveror 
(1900) 27 Cal 793 (900) Jit mud Jlav Pall id Mcmdal 


T Eastm Ah 

^ ( J3) 21 Cal 588 (589) BaiumoU 7 B idrm t 

3 ( 9‘’ 96) 1 Upp But Eul 31 (31) 

4 (18C4)lSuthWRCtl6(10) A.nceJ Putney t Pat aimderCliud^eihutl 


Cidtf 
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consideration in detcrunning whether uiion the inatonals hcforo the hlagistrate 
there is sufficient grountl lor pioceedrag'* 

(c) The fact that one of the accused ■nas a memhcr of the highest sonico in the land 
Tvho was snoin to do justice'® 

Stay of 'proceedings — See ^ole U on S 844. 

6. “In the opinion of a Magistrate.” — In tlcciclmg on the sufficiency of 
the ground for proceeding, the Wagistiate nni‘5t be guided by bis onn indejicndcnt opinion 
and not by that of others such ag a police officer' 

7. Issue of process. Tins section proiidos that nhon a Magistrate T\ho 

leeenes a complaint neither disuii^^s it under S 203 nor postpones issue of process under 
s 202 process foi the altondanco of the accused shall xssuc^ Tho fourth column m the 
second schedule inthcatos whether a summons or uoriant should issue m the first instance 
in each case But theie aic tuo exceptions to this rule Titstly, m the cases in which a 
summons should issue in tho first instance ftccordmg to tho second schedule, the Magistrate 
can, imclci s oo, issue a n arrant m lien of or m addition to a summons m tho circum 
stances specified m that section Secondly, m cases lO uhich a u arrant should issuo in tho 
first instance accoiding to the second schedule, this section enables the Magistrate to issue 
a summons instead, if ho thinks fit to do so ^ This discretion should bo so used os not to 
subject accused poisons to tho mdignitj of arrest unlea thcio is icol need for it* 

If the Magistrate issues a warrant id a case m uhich he ought to Iia^o issued 
summons the error is not a ground for selling aside the pioccedmgs* The Mngistiato in 
such cases can cancel tho warrant and issue a summons * 

Trocoss should ordmaulj issue against all the accused n)io aio puma facie shown 
to have committed on offence® But the Magistrate is not bound, nheii tho police report 
discloses one offender oolj , to issue piocess against any nitnesrcs who may afterwords bo 
found, dining tiial, to be accomplices* Nor is it impcratue on him to proceed againsra 
lieeaon who has been icmoTcd from the array o! accused persons and is produced as a 
witness m the Court, his failure to do so not being sufficient to invalidate the trial in 
icspect of tho other accused ® 

18^ (26) 13 AIR 1926 Cal 790 (797, 798) 53 Cal C06 27 Cn L Jour 788 Subal C/ia»dm V. 

e fact |bat the 


19 (’40) 27 AIR 1940 Tat 97 (98) 

1 16S-C9) 4 MaanC” 
complainant he is not 
{ 68) 0 Sutli W It Cr 2 


41 Cn Ij Jour 349, MtAii Naiatn v. Emperor, 
Note 6 


has at least examined the 


Note? 

(loom I? r™ ^ 
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It has been bold that m proper eases there is nothing iiiegiilar or improper in a 
llagistiatc first I'^suing process for one accu*^ person and then changing his mmcl and 
issuing proce'JS for all the nccusotl ® 

^"hen once the Jlagictrato I'^ies iiroccss under this section, pioeecdiug commences 
and it should go on in due course unless something occius to show that the Magistrate 
has, for some cau«c or other, made a urong erciciso of his discretion.^® Tho Question 
of commencement of proceedings becomes iclovant in suits for damages for malicious 
prosecution or for pro^'cciition for making false complaint, etc Piosecution commences 
Trhen proceedings commence undci this section and proceedings commence when process is 
issued against the accused. So unless process is issued, there is no cause of action m either 
of the proceedings referred to aboic** The mow that a prosecution commences even when 
a complaint i-, made” I*", it is submitted, not ucU founded and is not an accepted one. 

In police cage's, where tho accused is undot arrest, the order of the Magistrate to 
produce the accused from custody on a paiticulai date to stand his trial coiresponds to 
the order toe issue of jirocc«3 under this section and it such an order which marks tho 
•commencement of piocccdings against the accused. This is the point at which v ested rights, 
«uch as a right of appeal or right of tual bj juiy Uuiy accrue to him if the law ns it stands 
^t that date gives them to him.” 

T\'bere A and B are jointlj accused of an oCTcncc but the Magistrate issues process 
•only against A, B is competent to give evidence as a witnera at the trial of a.** 


•J9. rse) 13 AIB 1923 Eah SIX (542) 1 29 Cn L Jout 293, Alam v. Emperor 
10, (73) 19 Sath W B Cr 23 (23] : 10 Deog L It App 26, In re Raghoo Pa7 traJi. 

('ll) 31 Sath W It Cc 41 (45), Rcnt/uiiit Strkar r. Jaduh Chunder, 
i I. C^O] 7 AIR 1920 All 203 (209) 42 Atl 303, Aemat Ah t. Qurhan Ahmad. 
i'22) 19 AIR 1932 All 386 (339) : 138 led Cas 283. Raaine Ra» t. Ganga Rant. 

'(’91) 1891 Bat 314 (545), Empress v Eudkunbhax 

(’10) 6 Ind Gas 877 (377, 876) 37 Cal 356, De Roearto r. Gulab C!iand AntmSjce (28 Bom 22G dissent* 
ed inoi) 

*(’11) 11 lod Cas 811 (312) 33 Cil 980, Colap Ian v. Rlidla Ifalh (ApproviDg Yales r. The Queen, 
(1835) 14 Q D D 018 ] 

<(■16) 2 A I R 1915 JIad 128 (129) : 21 Ind Cas 708 (705) 37 Mod 181, Zteeran Sath t 7ta(naieh». 


■ ’riestiiflll. (Ap- 

proved in 37 Cal 93S ) 

(’31) 18 AIB 1931 All CQ5 (CCS) 53 All 771, Ah Mohamed v Zahir Ah 

•(■29) 16 AIB 1929 Fat 271 (27l, 272) : 8 Pat 285, Subhag Chamar v. Nandlal Sahu (Merc fact that 
plamtifi (accused) was present at enquiry does not alter pObiUoa ) 

<’ T 2^3 (15C) (pat), Gelap lann BKcte Natfe. 

<’14) 1 AIR 1914 Lah 531 (533) : 1915 Pun It« Ko 1 ; 28 Ind Cas 273 (276), Godharam v. Debidas. 
(But this does not conclude the matter — Held, m circumstances of the case phintifl was entitled to 
diau^es ) 

[S« also (’33) 20 A I R 1933 Pot 292 (292, 293) ; 12 292, ^o7i»rt«fdi» Zlahomed r. Eudhu Bibi. 

(Where it was held that proceedings cotmnenced eren bj tho mere order for the issue of process, though 
•t was not issued )] 

iZ. {’77.78} 2 Bom 481 (487), Imperahtxr Eal shman Sakharam 

<(■03) 5 Bom Tj R 940 (945) : 29 Bom 226, AAMrifbAusiTiibib/uis y, Framji Eilulji. 

(1831) 6 C A P 423, Clarke r. Poilart (Distinguished as a mere dictum m 37 Cal 338 Referred to and 
not approved m 38 Cal 880 ) 

» 3. (’43) 30 AIR 1943 Pat 245 (202, 253) ; 22 Pat 433 45 Cn L Jour 177 : 209 Ind Cas 482 (SB), Gopat 
Ifamcan v. Emperor. 

34. (’82) 10 Cal L Rep C53 (551), JSohesh Chander Kopah y. ilohesh Chunder Doss, 

[See uiso (’37) 24 AIB 1937 Kag 17 (23) : ILR (1937) Kag 315 : 3SCnLJour237 (rc>, AmduSIxan 
Guitar V. Emperor. (Police rcfmiuiDg front proseeotwg person against whom there is snfllcieot 
evidence— Re is a competent witness m the trial of another accused ) 


T, (Arouscd 
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It has been held bj the Patna High CJourt m the case cited bclow^^ an order 
by a Magistiate to the police to charge sheet a person ma> be treated as a warrant nnder 
this section See also S 190, ^olc 22 

8 Omission to issue process — Where a Magistrate tvithout issuing any 
process at all to the accused con^ icts him, tho conviction is illegal ' But uhero the accused 
appears m Court of his outj accord nithout a summons, ho is entitled to require that tho 
case be proceeded with and the mere omission to issue aumraems becomes immaterial m 
Such a case ® 

9 Notice, if a “process*’ — A inero notice to the person complained against 
that a preliminary enquirj will bo bold does not amount to a summons The issue of such 
a notice is neither contemplated bj the Code nor included in tho forms in schedule v * 

10 Order directing summons, i| a judgment — An order directing issno of 
summons under this section is not a judgment So wheie a Magistrate issued summons to 
an accused and the accused appeared and file<l a cross complaint it was held that it was 
open to the Jlagistrate to rc'^cind the order as to summons and send tho complaints for 
enquirj under S 202 ^ 

11 Order directing summons, if can be recalled — An order issuing 
suniinons under this section not being a judgment mthm tiie proMsions of s SCO there is 
nothing m tho Code nhich forbids the Magistrate to leconsidei such oidei on sufficient 
ground and recall the summons ^ 

12 “If he has not jurisdiction himself ” — A pioccss i» for attoaclaDCo of 
the accused before the Magistrate jssumg it but thcro aio cases nbeio the Iilagistrate 
issuing process has no jurisdiction to trj the case as (or CTamplo under 8 29 a m ca^es of 
complaint against an European Dutidi subject Provision is made here foi tho attendance 
of the accused in such eases before anollier Magistrate Invmg juiisdiction 

13 “Some other Magistrate having jurisdiction “ — This esprcssion 
means some other Magistrate having jurisdiction to enquire mto and trj tho ease, the 

15 ( 3'’) 12 AIR 1932 Pat 78 (77) 33 CdL Jour 849 EajAunalApurt T Emperor 
Note 8 

1 ( 91) 15 Wad S3 (87) SUeir32C E> stress v Erttgadti 

2 ( 02) 26 Bom 552 (557) 4 Botn L R 276, In tfus mailer of La}^}ivi<in Qoixnd (Summons is merely 
a means ol procuring attendance) 

^ ** S-AdiiwiaTa. tWiiw.vos TY<rftM t Pwl Uaslw tJenern^, 3i 

( 19) 6 AIR 1919 Lah 389 (390) 1919 Pno Rc ho 5 Cr 20 On L Jonr 3 EynperOr v Ml Ii»n 
Note 9 

1 (15) 2 AIR 1915 Mad 128 (120) 21 Ind Cas 703 (704) 37 Mad IRl <J7/' n nr Saib T 

* ’ . , , ) ^ 

Suppti' 

pfa i^ao JUudnijar t 


tdra ClianSra 

Emperor (Acensed 


(JH6Jllll9MI.lCi,2(G53) 19 Or. I, Joar 527 (D„, 

Note 10 

1 { 23 ) 10 AlR 19 > 3 CalC 62 (GC‘>) 25Cri L Jonr 464 Ii«w Mo/an i NomZalSarkar 

Note 11 


[But see { 07) 6 Cri L Jour 3C7 (369) 12 Cal W N 68 ,, r’l^i r., , 

drawat of prtpovses without taking e> idcace held anjwi^ )) ^ 


(Will*- 
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po^cr to take cogDizanco Ixing di'^tmct from juiisdiction Such JIagiatiato cannot lescinil 
the ongmal procc'S, but he can ih'clifligc tlic accu^ m respect of the offence for which tho 
process was t5.--uocl and i«=iie a fi'csli process foi anj other offence alleged to ha\c been 
commitfcd * 

14 ‘Provisions oi Section 90 ’ — Sub section (2) — Sec ^utes on Section go 

15 Process fee — bubacettoii (3) w uen and enables a Magiatiate to dismiss a 
case for default of pajunent of such fees foi process os are payable and ordered, within a 
reasonable time An ordci acquitting tho accusal is not correct * Even before this provision 
was inserted there eaistcd tho piaeticc of dismissing the complaint for non payment of 
process fee^’ as for default of proscctition* though such a dismissal was held to bo illegal in 
warrant cases.* The Lcgi«htiiro has gnen effect to that piactice b> the addition of this 
sub ‘section 

^^’Lc^e a complaint is against tno persons but the complaiiunt has paid pioccss fees 
for summons against one onlj , tho other must be discluirged under this sub-section, if no 
summons is taken against him * 

The proce*s-fccs refcrrcel to m this sub‘>oct«on arc only foi tho attend \ncc of tho 
accused at the commencement 0*1 proceedings and not for the presence of the accusal on 
the date of judgment and a disini-«»l of the complaint nndei this sub section for non 
payment of process^fecs foi such summons is not legal ® 

Tho section apphes to Magistrates taking cognizance of offences and this iiilc as 
to paj-ment of process fees refer® therefore only to cases when an ‘offence” is disclosed 
An application foi inamtcnancc under s 483 should not be dismissed uncici this sub section 
for failure to pat pinccss-fccs, as an oidcr foi nnmtcnancc is not a conMctioii foi an 
offence* 

■^VTiero a complaint was dismissed undci tbis subsection m a de novo trial after 
charges had already been framed, it was held that it amounted merely to % discharge and 
not an acquittal, and that a second tual on tho same facts would not be barred^ Soo 
for further di«nis«ioa, Section 403 

Where a complaint is t?i>»mi’>sal undci this sub occtioa, tlic High Comt, Sessions 
Note 13 

1. ( 45) 32 AIR 1915 Sind 51 (51) i 2il Ind Cas 136 . I !» B (1944) Ear 411 (DC) Aimrlal irassait- 
«al V Emperor (OQcnce lor which process was first issued not capable of being taken cognisance of 
as sanction and compla nt under Ss 190A aod 195 were absent— 4ccu5ed may be discharged anl ^ 
proceeded against for other offences ) 

Note IS 

1 ( 44) 31 AIR 1944 Cal 417 (418) 40 Cri L Jour 253 217 Ind Ca-. 227 (DC) Dtresitar Bamrjee v 
Emperor 

2 (89) 1839 Rat 491 (491) Qiuen Lmpressf BhtJa 

( 86) 2 Weir 252 (252) 16 3Iad 234, Jn re Ponnarntnoi 

3 ( 93) 2 Weir 323 (323), In re Palannagar\ 

[See ( 72} 1872 Pun P,e ^o 21 Cr p 29 (29) Kahan Stngh » JluKim Svigh (Charge of chcalWo— 
Complaint not to be distm&'cd for failure to deposit espenscs of prodneing accoaed after arrant has 
been issued ) 

(02) 4 Dom L B27C (277) 26 Boin 55® In re Lai iktnan Goetnd (Cfempfamt of crmuial breach 
of trust — Proccas fee not to be asked (or )) 

4 (02) 26 Dorn 552 (557) 4 Bom L B27C, Jn rP froc'wd 

5 (25) 12 AIR 1925 411393(393) i6CnDJoar963 Bhimviw PersiaJi 

[See (39) 1939 Nag L Jour 201 (201) Emperor r Ntrpttlsingh (S 201 (3) appears to ajplr only to 
issue of process to the accused at the first instance )] 

6 ( 93) 16 Mad 234 (234) 2 5Veir 252, In re Ponnammal 

7 (31) 18 AIR 1931 J,ag 39 (40) 27 Nag I, R 13 3» Cn I, Jour 603 Sbeorai Sn a Djnt 

[But sec ( 15) 2 AIR 1015 Slad 23 (24) 38 Mad 585 (5S3) 25 Ind Cas 1001 (1002 1003) 15 C'l L 
Jour 673 Srtraniulti \ Arijfina Raw (Where It was held that after a charge n framed there can 
be DO discharge but only an nrpitUl anl a aeeond complamt ou the aanie tieU wouU U. lam'd ly 
S 403)] 
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Juago or DeUict Magistrolo maj onaer s 1S6 flirM* a fuiltoi enciu,i>» mi m eneU a 
ca^e notice to shoT\ caii«c wbj a furtbcr enqnirj •shonltl not be ordcrccl is neitiicr acsirablB 
nor jioce'joarj ® 

As to tbe tecs pa>ablc see A 1 R CJomtnwittoies on tlio Coiict; fees Act Ist (1914) Ecln., 
S ‘’0 and also the Appendix for iules fiamcd by the High Courts 

As to the applicability of this subsection to processes to witnesses, see Notes on 
section 341 

16 Revision — The Ilish Court has ample rcMSional poners to interfere with 
the pioccedings under tins •section and can oxetcise its powers at an> stage of the proceedings 
and (inash the same though it will inteifeic only lu ca«03 of an exceptional natuie as where 
neither the complaint noi the prosecution disclosed a caso against the accused, but process 
has been issued under this ‘icetioa.^ 

Where a Magistiate haMsg followed Iho procedure laid down, has exercised a 
cliscietion jndiciapj m issuing a process* or where the error, omission or irregulantj m the 
I'sue of pioccss IS one which is curable under s 537* tl» High Court Will not interfere 
Siniilarlj w’hcro the record does not disclose sunicient grounds for issuing process the 
High Court will not interfere inerelj because the Magistrate, taking cognizance of the 
luattei has failed to record reasons for not issuing pioccss * 

17. Process under special or local Acts — Sec the undcuncntioned case* 


8 ( 38) AIB 1938 Smd 192 (ISi) 39 Cri li Jour 9C6 Pherutnal Liliram v Emperor 

[See also ( 39} 20 AIR 1939 Siad 33 (39) I L It (1939) Iwat 228 40 Cri L Jour 287, Chellomal T 
Setalmal Jenramdas-"] 

9 (22) 9 AIB 19*’“’ Pat 54 (34) 4 Pat li Jour 45C 20 Cri L Jour 843 SAronoraiu V Nam* 
pertrti* Pat 

Note 16 

1 ( 09) 1809 All W N 212 (213) Empress v Ch/lon 
( 96) 20 Bom 643 (945) QueefhEmpress v Ka^eshappa 

( 73) 20 Siith W R Cr 23 (30) 11 Beng L R App 8 Abdool y Ilamslrale of pur irri) 


^ V. xui «- t oj ou u jour tiaghttnalhifUTi y Lmperor 
Also see S 439 Note 26 

2 ( 26) 13 AIB IS^e Cal 705 (797) 63 CjI 606 27 Co I. Jour 788 Siibal v Ahadvilali 
[See ( 69) 11 Suth W B Cr 64 (54 Qtieen t Russicli Wonec ] 


( 16) 3 AIR 1916 n,t IM (Tio) 18 Cri L Jonr 366 (367) 1 Pal 1 Joor 592 PAo,,, Sa6« , Emoenir. 
(Is'ne ol pr(5ces3 -mtliout examinat on of tbc complainant ) 

ALo ece Note l6 on S 200 

‘»7"»‘=6.7=7(Ca.)P.l„Ilil„r3aiv o, p™«, 

-4»rc/ Pjitncff T Earnmndcr Clntkcrhidiu (Issue of trarrant instead 

ivdtamstad Sadi^ y BclUi Electric Supply d 
aiiitarantc; accused icfomed of correct section on his 

4 ( 3^) 25 AIR 1933 Mad 879 (379) 39 Cn I. Jour 981 Jn « Ymlatasulba PiUat 

. /«A No «17 
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205*" (0 Whenever a Magistrate issues a summons, he may, if he 
Jlsp-trste TiKiT di sces rcason so to do, dispense with the personal attend- 
r<-c'e viib rcrsonal ancc of the accused, and permit him to appear by his 
nttendanee ol aecu-cd pleader 


(2) But the Magistrate inquiring into or trying the case may, in his 
discretion, at any stage of the proceedings, direct the personal attendance 
of the accused, and, if necessary, enforce such attendance in manner 
hereinbefore provided 

Synopsis 


1 Legislative changes 

2 Scope 

3 'Whenever a Magistrate issues a 

summons 

4 * Pispense with " 

5 Bond from the accused 


6 Pardanashm lady 

7 Permit him to appear by his pleader " 

8 ' Pleader " 

9 Applicability to secunty proceedings 
la ‘ At any stage of the proceedings 

11 Revision 


^OTB to the Synopsis. See the Notes ind caled lor the follovnng top cs 
I)i.pensat 00 vith attendance ol accused vhen incfipahle of rnsaming 
before the Court See Section 610\ 
ho csejoplion when wamnt it usued See Note 3 
Record ol rea.«ona for relu mg katc under the Secliou See Note i 


1 Legislative changes 
Chatiffes tnlrodiictd in 1ST3 — 

lender llo Code of 16C1, it tvas dowUfwl wLctber the Couit could dispense nitli the 
personal attcndanco of tho accused m cases in vrhich a ivaitanl nas ordinarily 
issuable on complaint Section 151 of tho Code of 1872 made it clear that the 
Court could do so m cases of nliatevcr nature, in vthjch the Jlngistirto thinks 
fit to is«uo a summons ” 

Changes tniroduced in 1SS3 — 

(1) Tho vfords ‘ in cases of ubatever natuio of tbo Code of le 2 were eubstituted by 

the words ' whenever . issues a suiumons 

(2) The words ‘by bis pleader were substituted for the words by an agent duly 

authorized This is consequent on tho definition of pleader newlj added to 
tho Code of 1882 in Bcction 4 (l) (n) That definition included anj person duly 
authorized 

TliC ntxds snd i! Beci'ssarj proiwlod uck? senJy added 

Code of 1S08 The section remains nncliangod since 1862 

2 Scope The general principle of the Code is that an accused person cannot bo 

proceeded against ex parte^ This section juovides an exception to tbu general ndo by 
enacting tliat the Jlagistratc may dispense willi the petsonal attcndanco of the accused m 
a particular class of cases, namely those in which bo laaiies a swmwions At any «tagc of 
tbo proceedings however, the ‘Magistrate enquiring into or try mg the caso can direct tho 
personal attendance of tho accused if liis presenco is found necessary 

This section applies only to Magislrales and not to Courts of Session or the High 
Court But s 3.^3 si ous that the latter Courts have got similar power to dispense with the 
personal attendance of tlio accused * Tlio High Court can nlso under its inherent powers 

• 1882 S 205 , 1872 S 151 , 1861 S 261 

Section 205 — Note 2 

1 ( 75) 24 Suth W R Cr *>0 (26) Tartney Chrnt Uuiuetpal Cot ti itssio ers Sirampore 

2 (22) 9 AIR lO*” Mad 79 (70) 45 Med 859 S3 Cii 1, Joa* “CO, J^a tdamani Dett v E nptror 
(Court of Scss on ) 
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Judge or Djstriet Magistrate luaj, «ntler s 436 direct a further cnquirjS and in such a 
casc^notice to shol^ cause wlij a further enquirj should not he ordered is neither desirahle 
nor neeessarj ® 

As to the fees pa' able see A I R Commentaries on the Court fees Act, 1st (lOU) Edit, 
S 20 and also the Appendix for rules framed by the High Courts 

As to the applicability of this sub section to processes to rvitnesscs, see Notes on 
section 514 

16 Revision — The High Court has ample rcMsional pouers to interfere -with 
the piocccdings under this section and can cxeicise its povrers at anj stage of the pioccedings 
and quash the same though it mil inteiferc only in cases of an exceptional nature as rrhere 
neither the complaint nor the pioseculion disclosed a case against the accused, but process 
has been isaued under this section * 

^\herc a Magistrate, haMUg foUoued the procedme laid down, has exercised a 
discretion judicially m issuing a process* or where the error, omission, or irregularity in the 
issue of process is one which is curable under S 537,* the High Court mil not interfere 
Similarlj where the record does not disclose sufficient grounds for issuing process, the 
High Court uiE not interfere racrelj because the Magistrate, tahing cognizance of the 
matter has failed to record icasons for not issuing process * 

17. Process under special or local Acts — See the undermentioned case? 


8 ( 38] 25 AIU 1938 Smd 192 (IQ**) 39 Cri L Jour9C6 Phenmetl Ulcram \ Emferor 
[See also ( 3^ 20 AIR 1939 Smd 38 (39) I L R (1939) Ear 328 40 On L Jour 287, Chellomal r. 
Zeialmal Jeyramdas ] 

(*2’) 9 AIR 1922 I*at 31 {o4) 4 Tat L Jour 430 20 Cn L Jour 843 Shfoaaraut Sxngh v» Saw* 
^lertao Hat 

Note 16 


( 19 AIR 19J2 Rat {2 (79) 33 Un L Jour 349 Itaghunalh Pun t Emperor 
AUo see S 439, Note 26 

2 (*26) 13 AIR 1926 Cal 795 (797) 63 Cal 606 27 Cn t Jout 788 v Ahadullah 
[See ( 69) 11 Sutb W R Cr 54 (54 65) Queen v Itussiel ilottee ] 

3 T ^ ’ ”1 T' OT* T ^ 

- I ■ , 

(« \. l.< " ' > . ,n 


“of™t m ““ 

4 ( 35) !3 AlH 1933 Jl.d 879 (879) 39 C„ L 3», 984, r„ „ Vcnl r,(to 

Note 17 

(08)9C,.I,3„.,183(.8C) nd L I. 07. ^ , 
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205/ (/) Whenever a Magistrate issues a summons, he may, if he 
Mas:i t-atemay di' sees reason SO to do, dispense with the personal attend- 
pcE'c iviih personal ance of the accused, and permit him to appear by his 
attendance ol accti=ed pleader 


( 2 ) But the Magistrate inquiring into or trying the case may, in his 
discretion, at any stage of the proceedings, direct the personal attendance 
of the accused, and, if necessary, enforce such attendance in manner 
hereinbefore provided 

Synoprir 


1 Legislative changes 

2 Scope 

3 "Whenever a Magistrate issues a 

summons ’ 

4 “Dispense w iih ” 

5 Bond from the accused 


6 Pardanashin lady. 

7, “Permit him to appear by his pleader." 

8 “Pleader " 

9 Applicability to security proceedings 
to “At any stage of the proceedings " 

11. Revision 


NOTE to the Synop'u See the Notes ludicaled lor ihe follomng topics . 
Pi-pcnsation mth attendance of accused svbcD incapable of rcmaismg 
before the Court See Section 5l0\ 

No csetnption when aarmnl h issued Sec Note 3 

Record o! tu<ods for refu log Icare under the Section See Note 4 


1. Legislative changes. 

Chanrjes introduced 1672 — 

Under the Code of 18 C 1 , it I'as doubtful ubclber the Court could dispense with the 
personal attcndanco of tlio accused in cnscs in which nuan ant t\ as ordinarily 
isaiiable 00 complaint Section 151 of the Code of 1672 made it clear that the 
Court could do so “in cases, of wliatctci natmc, in which the llngistiate thmhs 
fit to issue a summons *' 

Changes iniioduccd in ISSQ — 

( 1 ) The words “m cases of whatctci natuio" of tbo Code of i87fi were substituted by 

the woids “whenever .... .... issues a summons " 

( 2 ) The words ‘by his pleader" were substituted for the words "by an agent duly 

authorized" This is consequent on tho definition of “pleader” ncwlj added to 
the Code of 1882 in Section 4 (i) (n) That definition included anj ix'r^on duly 
authorized 

(3) The words "and if nccessar} proMded" wcio newly added 

Code of 169S — Tho section remains unchanged since 18 S 2 . 


2. Scope. — The general piinciplo of Hic Code is that an accused person canroi 1/ 
pi-occeded against ex This section proMdes an exception to this general nil« ly 

enacting that the Jfagistrate niaj dispense with the vcisoual attendance of tho nccu.v-5 xv 
a particular class of cases, namely lliose in which he issues a summons At nnj ^ ,ji 
the proceedings, howe^ er, tho Slagistratc enquiring into, or trj ing the ca«e can dm-- > f, 
personal attendance of the accused if his presence is found necessarj. 

This section applies only to 'MagisUaXes and not to Courts of Session or 1 j* // /. 
Court But s so3 shows tliat the latter Courts ba%e got similar power to disjyrv t * , 
personal attendance of the accused * Tlio High Court can also under its ir}^-^ * rrrrt-r* 

• 1882 S 205 , Z872 : S ISl ; 1861 S 261 — 


Secifon 205 — Note 2 

1 ( 75) 24 Sutli W It Ct 25 (2C), Tariney Churn v iftmieipul Commisstonrrs, Seray^y.f 

2 ( 22) 9 AIR 1022 Mad 79 (79) 45 Mad 359 ; 23 Cri L Joor 2C5. Kandatnant L>~,\ j 
(Court of Session ) 


r 
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recognized, tj S 5G1A, dispense nilh such attenflance* See also S lie an^ S 5104 

3. “Whenever a Magistrate issues a summons.” — This section does not 
apply Tvheie a xoairant has been issued* or the accused has been ariestcd without a 
•warrant' 'Where, hone^er, a summons has been tssned tn ihe first instance anti there- 
after tlie accused is brought m under a -narrant of arrest, the section nould apply® A 
summons can under S. 204 be issued e\cn m cases m nliich a warrant is ordinarily issuable, 
this section will apply eten to such cases if a summons has been i-^sued * Eton where a 
warrant has been issued, the Magistrate may cancel the warrant and issito a summons,® or 
the accused having appeared before him, it may not bo nccessarj for him to issue a 
Summons for the appearance of the accused® In both these cases also this section will 
apply All that is required undei this section is that the Magistrale should considtr that a 
summons is sufficient for the appearance of the accused m the case and if he is of that 
opinion be may then permit the accused to appear bj pleader ^ 

4. “ Dispense with.” • — The words “mav, if he vees leason so to do ’ show that 
the Magistrate has a dtsoction to dispense with the personal attendance of the accused or 
not as he thinks fit The disciction will, howe\cr, be used liberally especially in ttnial 
Cases such as a piosccution foi a municipal oEfence,* or where the accused is a pardanashm 
lady,® 01 where the accused is too ill to attend Court* In such ca«<es if tlio pemnsston is 
refused, reasons for such refusal should be recordwl * 

In considering the propuctj of an Older under this section, the Magistrate should 
always taho into account whether there is any inateiial before him to indicate that an 
offence has been committed b> tlie accused and wbethci there is anything m tho nature of 
a prinia facte case * 

t’12) 18 Ct) L 3oat it 4 1484) 13 lod Cas 96 (Bom), Empnor t C. \V Etny (High Court ) 
flS) 23 Ind Cas 489 (491) IS Cti L Joof 281 (Cal) Raj Itajesv-OTi v Einftror (Magistrate rc 
fused (0 dispense with personal appMrance of patdibnasbin hdics — On petition High Conrt nlJowcd 
them to appear bj pleader ) 

\Ste also ( C7) 7 Suth W R Ct 78 (78) In re Ntslarsnet (Application for dispensing with personal 
attendance field inadmissible apparently on tbe ground that there was no good reason to do bo )1 
3. (30) 17 AIR 1930 Nag 61 (02) 2CNigLR50 31 Cn D Jour 284. Mf Soryi T Mt 
Notes 


V. Sardar. 
Mt BJiimt 


V V Alls IJIU All 4^8 (ISO) 41 Cn Ii Jour 500, /apduA heroin V Emperor 

4lCnL.Joor500. JapdtsA /rarain V Emperor this cass it 
oTthe^uL? ^ * the stage at which order under S 205 (1) is to be passed is before the beginning 

Note 4 




f. lOa) 6 Cal '(i h l,j (l,a), UrcEmn 

' Saw'! “* >"= (H:.-!, Court w„h .1. 

4 («)6 M159(eo) 18•«3AI^V^ 207.^n«/^flfclm iJit,, 
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A Mfi"! trnto cm (li®pcn‘¥‘ with the ptr~oiiil nttcndanco of the accused ns often as 
he plci'^cs.® 

It 1= not noco«-var\ tint tliero •«hoiiW Iw an txpjess ojdo dispensing with tho 
per^ual attenclnncf Dul it n ndM-alle that the fact should be noted lu the rcconls and 
not lx* left for implication, nUliongh 0]nis.ion to do so would onl3 bo an irrcgularity 
wliicliTill not ]n=tifv iiitcrfcnnci inrcMMon" 

5 Bond from the accused — . \Miero the personal attendnneo of an accused 
t' di pcDscd with a rccognirnnce liond imj lo taken from him binding bim to appear 
either in person or 1 \ pleader, and if the pleader ncslecta to atfeed when the case is called 
on, the loud iin\ forfeited and the accused mode liable foe the pajment of tho penalty. 
The lend canin t Ir taken froni his pleader nor can his picador be bound bj such a bond 
to atUnl ’ 

6 Pardanashm lady — 'Where a Ifagistrate isaues a summons to a 
paidftfiosliin woman who ta nccu-xd of an ofTcncc, he should, as a general rule, dispense 
with her personal attendance and pentiit her to appear by pleader at least until such time 
as he has Icforo him some legal and satisfactorj ewidenee indicatno of her hating 
committed a breach of the law * Such an order should not be refused mcrelj bccausQ — . 

(1) the ^lagi trato thinks lliAt she is not panJanashtn? or 

(2) other women belonging to the same class that observed paulah had appeared m 

Court ’ or 

(Si she IS tbo daughter of a prcstitulc if she is married to a respectable husband in 
whose familj wximon ob^rio pardah * 

The Court will catend the priMlcgo of pardah to women who, though not strictly 
observing pardah, are jot not accustomed gcncrallj to appear before the public ® This Section 
la one which should be frcclj utilised in Smd wlterc so much prejudice ousts against the 
appearance of females generallj in public® 

6 ( 10) 14 Cal W ^ Mill (cxxxi) Deiendra tfatb r Naiendra Nath 
<17) 21 Cal W N cIxTui (eliMii) In re Suthlala 

7 (26) 13 Atli 122C Com 218 (231) 50 Pom 250 27 Cri L Jour 410, Dorafcsliali V Umpfror 

Note 5 

1 ( 6?) 5 Bom H C R Cr 64 (65) Pej v Lallvbhai Jassubhat 
Note 6 

1 ( 83) 6 All 69 (GO) 1883 All W N 207 Jn the mailer of the peMton of Pahm Bib% 


the case ) 

( 31) 1« AIR 1931 Bind 37 (38) 32 Cri L Jour 665 Ml Ash t Emperor 

( 09] 9 Cri L Joor 158 ilSO, ICO) 1 lod Cas 101 (Lah) JIft Tlabbo v Emperor (Until the case baa 
reached the stage at which i«itODa1 attendance is clearly and legally required m the interests of justice ) 
( 10) 11 Cri L Jour 107 (198) 3 Sind P R 167 4 Ind Cas 1152 Emperor t Mahomed (Until it be- 

■ . fiomed 

■ ■ • ' gxeati 

Also see S 503 Rote 6 

e o rr » oa /or, ^ »-■ t . ^ n i. . 


homed 

Jamal Khalun 
all Khan 
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As to tbo right o£ a pardanaslnn Tvoman to bo o^emptctl fvom pergoml 
attendance — 

(1) where she is a complainant, see S 200, Note 12 and 

(2) T\here she is a 'witness, see ss 503 and soc. 

7, “Permit him to appear by his pleader.” — Although the ijcjsonat 
attendance of tho accused may bo dispensed -aitti under this section, it is essential that ho 
should be icpicsented by bis pleader The reason is that it is necessary that some ono 
should bo picsent at the tiial to look after tbo interests of the accused, and the laiy considers 
that such interest •niU ho completely safeguarded if his pleader is in attendance ^ 

The ivoLds ‘appear by pleader’* m their ordinary acceptance mean “represent by 
pleader,” that is, having a pleader to act and to plead ® 

The appearance by a pleader mvoHos tho performance of all acts that devohe 
upon the accused in the coui-so of the trial’ such as the following . 

(1) pleading guilty or not guilty under s 255 and m cases falling under ss 212 and 243,* 

(2) filing a written statement cmbodjmg ibe pica of tho accused,® 

(3) making the necessary answers to an evammatioa under s 342,® 

(4) hearing a deposition of a witness read over, under s 3G0 (l),^ 

(5) hearing of a judgment, tlio sentence being one of fine onl> or the accused being 

acfiuittcd under S 8GG (2) ® 

Form NO 1 of schedule v of the Code shows that tlie summons to an accused person 
may itself direct whether tho accused is to appear in person or by pleader In other word?, 
the Magistrate inaj, even at tbo lime o! issuing summons, dispcnso with the personal 
attendance of the accused and permit him to appear by pleader* AVhen a summons is sent 
as m Form no l of schedule V, containing tho words “yon aro hereby required to appear 
in person or by pleader ’ and the accused sends bis pleader who requests for permission to 
dispense with the personal attendance of the accused, the Magistrate cannot proceed against 
tho accused for disobedience of the summons, oven though he refuses to grant tho permission 
If he wants his personal attendance, an order directing such attendance should be made*® 
The power to dispense with tlie personal attendance of the accused can he exercised 
by the Magistrate only so far as his own Coiot is concerned Ho cannot, for instance, 
grant or refuse permission to appear through a pleader m the Sessions Court to •which he 
commits the accused ** 

Note? 


jopprovalin AIR 1926 Bom 218 50 Eom 


abould plead 


b bee Note li ou 
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8 “Pleader.” — I nirr tbc C«x1<««of inland 1S72, tlic Court couKl, ^hon di'i'cn«inj 
T\ith tlio j'or^nl Ttlcnlinco of the pcniut him to nppcn hj nn agent duly 

aiithorized^ Under llic ircK'nl Cole, the Court cin permit him to apixic onlj bj hw 
jilejder Put tho elcfiniuon of the x\on\ ‘jdeader ' as not\ given m S 4 (l) (r), h verj vvido 
and includes any jvisou appointed by the rtecMsal the permission of the Couii 
to act m tho jTOCc-odings agam«t him* In okIct Ihst a person, other than a ilcndci 
anlbonzoil Iv law to practise m the Court, «liould lo n “pleader ’ within the meaning of 
S. 4 (1) (r), it IS nocc-sar> that — 

( 1 ) he should have I’ccn appointed 1>> the acen-<ed to act for linn, and 
(j) the Court should jicrinit him to so act 

The appointment and tho permtsion need not, howcvci, bo capross but ina> be 
implied fitmi tho circumstances of the caw* Tims, whero the father in law of the accused 
who was unwell appeared in Court on her behalf and tho trjing JIagistrato thereupon 
proceeded wiUi the caw, it vras as-unicil that the Magistrate must have given the ncccsjaiy 
pcrtnis.ioa,* 

It IS, however, gcncrall> advisable tliat something should be noted on the lecoid to 
show that tho person who rcprewnls the accu«eil has been diilj appointed bj him and the 
Court has given the reqiii ite pcnmsaion for his appearance in place of the accused * 

In the abwnce of an appointment b) the accused of any peison to icpresent him, 
Uic mere pcnma-ioa of the Magistrate wiU not entitle any person to act as a pleader foi 
tho accus^ and tho Magistrate would have no jurisdiction to piocced with tho case in the 
absence of the accused * 

Illustrations 

( 1 ) X, tho estate agent of the aceuwd appeared in Couit and was permitted by tho 

Magistrate to represent the accused It was, however, not clear that he was 
appointed by the accused to act for him m the proceeding It was bold that the 
accused could not be convicted on the pica of “guilty” made by the agent ^ 

( 2 ) The accused, a woman, was absent from her village end apparently without her 

knowledge, her mother in law appeared m Court on hei behalf and was permitted 
to act for the accused It was hold that the conviction was not sustainable ® 

9. Applicability to security proceedings. — This section applies to pro 
ceedings under S IOC m Chapter viil Division A for tho reason that the person against 
whom the proceedings are taken is an accused person But it docs not apply to proceedings 
under S3.107 to IlO, m Chapter vill Division B.' inasmuch as m such proceedings tho 
persons proceeded against are not accused persons But independently of this section, s lit 
provides for dispensing with the personal attendance of the persons pioceedod against m 
such cases 

10. “At any stage of the proceedings ’’—.'Where the Court has allowed tho 
accused to appear by pleader, but thinks it necessary or desirable that the accused should 
be present m person for any particular piurpow, such as for examination by tho Court 

I4ot«8 

1. (1862) 1862 Rat 1 (2), Reg v RainehaTi^ra 

2 (26) 13 AIR 1926 Bom 218 (222) 50 Bom 250 27 Cri L Jour 440, Doraftsftafc t Empeior 

3 See (26) 13 AIR 19^6 Bom 218 (221) 60 Bom 2S0 27 Cn L Jouf 440, Dora5»5aft v Emperor 


8 ( 81) 1884 Rat 205 (206) Queen Empress y Ft(%t 

Mote 9 

1. (03) 2 \\eir 64 (55), In re Yasu^emn Ttrtinartibtt 


I eWst 
oeror. 
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under s 312 or for pleading to a charge undei S 855, he may order the personal appoaranco 
of the accused ^ Where the accused is comicted and the sentence is not one of fine onlj, 
the Magistrate must, under s 3GC, sub s. (2), direct the personal attendance of the accused 
for hearing the judgment ^ Though at any tune the Sfagistrafe can rei oke the permission 
gi%en to the accused to appear hj a pleader, jct he should not do so m a tuvial case such 
as an income ta\ prosecution and on a tn\ial ground such as that the accused objects to 
the case being tried bj that Magistrate and wants a transfer of liis case to sonic other 
Magistiatc^ ' 

11. Revision. — Where the Magistrate has refused to ckcuso the personal 
attendance of an accused person, the High Court will m pioper cases interfere m revision 
and will dispense with his presence * 

The High Court will not, horve\er, mterfcro uhero the irregiilaritj alleged is the 
luevc onmsion of the Jlagistrate to make a record that he has gnen permission to the 
accused to appeal bj his pleader,^ or where the case itself is an extremelj trivial one® 

But where there is a complete absence of jurisdiction as uhcie the Magistrate 
dispenses with the presence of the aecnsed m a case m which a wait ant has been issued, 
the High Court w ill set aside the oidcr giv mg such permission * 

A Sub divisional Magistrate cannot, m revision, cancel the order of a' Bench Court 
dispensing w ith the personal attendance of the accused He can only forward the record to 
the District Magistrate who should, under s 433 of the Code, refer the matter to the High 
Court ® 


CHAPTER XVIII. 

OF INQUIRY INTO CASES TRIABLE BY THE COURT 
OF SESSION OR HIGH COURT 

206.* (/) Any Presidency Magistrate, District Magistrate, Sub- 
Pfwcr to coiamii divisional Magistrate or Magistrate of the first class, or 
f” any Magistrate (not being a Magistrate of the third class) 

ernpowered in this behalf by the •|Provmcial Government], may commit 


» 1882 S 206 , 1872 S 143 , 1861 . Ss 37, 38 


Note 10 

1 ( 26) 13 AIR 192C Bom 218 (219) 60 Bom 250 27 Cri 1. Joar 440, Dorabihah v Evi^enr 
(18) 0 Ain 1918 Pat 152(163) 19 C« I, Jour 119 43 Ind Cas 407 (407), .Tejiraj T^oPtjidas v, 

huHorjt. 

( U) 21 AIR 1934 All 693 (694) 35 Cn L Jout 879. Ithwar Das Ukaguian Das 
(Sf£ (’37) 1937 Mad W N 182 (183), Nagoj* v Veeramma 



1. { 83) 6 All 69 (60) 1883 All tV N 'Sr, . /r. , 

P27> 14 MR 1927 All 
(13)23 Ind Cns 489 (1 
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on> ptrson for tnal to the Court of Session or High Court for any offence 
tnable b> such Court 

(2) But, sa\e as herein otherwise provided, no person tnable by the 
Court of Session shall be committed for trial to the High Court 
i{ Sv’ ill lei \ O I/y-il fiorrminfnt 


Synoptic 


1 Chapter XVIII — General 

2 Legislative changes 

a ‘ Magistrates empowered in this behall 

A Effect of committal by Magistrate having 
no power of committal Sr* ‘Joet rm * li 

5 Ma> corrmit 

e Triable by such Court — Not only ex- 
clusiveli but also irom the nature ol ihc 
case 


7 Discretion In the matter of committing or 

discharging the accused See Section J13 

8 District Magistrate’s interference with the 

discretion 

9 Committal to Sessions Court having no 

local jurisdiction over the case 

10 Quashing committal Bee Sect on 215 

11 Sub section (2) 


hOTE to tilt Brnop-iv fW tlx* Notes IndicsIeJ for tl c following topics 
rksmmittal w tl out fViJence ‘iec *5 SfUKotesC R iviejriton instead ot committal not permusiWc 
Rad 11 SecS 209, Note U 


ComBullil wilUont jun-d ct on ‘ly; S al-o 
R 213 Note 2 

■Coroner a in'jturr—I ffeel *l«'Note3 


Objects of prclimmary inquiry See Note 1 
Procedure wlcn oflence trabic by two Courts of 
dillcrcnt grade* See Note 5 


1 Chapter XVIII — General — Soction 193 proMdes that a Sessions Court 
can take cogniranct of a can m tho cxmi-c ot lU original jnrisdictiou only tvhen the 
accused Ins l«a cortiwiiffiYi to it for trial Soction lOi pro\idcs that tho High Court way 
take cognisance of oITcneos upon commitment inado to it This chapter specifies the 
■Magistrate n ho ina> pass orders of committal and prescribes the pioccduio to be followed 
i ^ him for the j urpo^ 

The inquirj prescribed b> the chapter is called a pichmtmi y tnquv j , and before 
A ‘Magistrate commits a case for trial to a Sessions Court, ho must hold such a preliminary 
inquiry into the facts allege<l against the acciisctl* and satisfy himself that there w a real 
case for trial* 

The object of eucli an inquiry is luo fold firstly, in order to prevent the committal 
of cooCs ID which there is no rcasonnUc ground for conviction so as on the one hand, to 
pave the accu'ied from the prolonged nnaicty of undergoing a trial for offences that cannot 
be brought home to him and on the other, (o save tho time of the Court being -wasted ovei 
■cases in uhich tho evidence would obviously not justify a conviction* Secondly, in order 
to provide that no person shall bo committed for tiial without being previously made 
acquainted with the facts and circumstances of the offence imputed to hun and without 
licmg giicn a fair opportunity of meeting them* 


Section 206 ^ Note 1 

1 {15) 2 AlB 1915 Bom 193 (190) 31 Ind Cas 347 (349 350) 
Maluilal i? mi 

2 (05)2CriLJour 034 {511) 9 Cal W N 829 S/eobit* Biw v 

/aolr il Iff, I, PC T T , 


IC Cn h Jour 747, Emperor v Bai 
£mpfrer 

la talo all tho evidence in support 


jiiili V Emperor 

as Judge of Coinibufore t Kumara 


Rangaya 

•( 70) 14 Both W It Cr 16 (17) Queen v Kulo Ddba 

(95) 1895 Rat 74C (74G) Queen Empresi f Vaja Itatji , f-.j,*-—,? j- 

[See oly, ( 39) 2C AIR 1939 Sind 222 (2’*4) I L B (1940) Kar 03 40 Crl L Jour , ,c 

Gulrayaiitv Emperor (The nurposs of committal ptoeeeAaags is rot merely to P* 
case for the pro ccution but to commit to the Court of Bession for trial an ofienee , , »i 

heard Ihe evidence for the prosecut on and for Ujc defence the Vagistratc thinks has 
4 ( 45) 32 AIR 19 1 ' Lnli “iSO (290) (FB) Sardara Qaiam v riiiprror 


SCrPC 80 
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2 Legislative changes. 

(1) The Tiords “subject to the i)ro\isiOii3 o£ S.443” -which originally occunecl afe 

the beginning of sub 3 U) of the section ha\e been omitted by the Ciiminal 
Lai\ Amendment Act, J2 txn] of 1933, m view of the amendment of S 445 
effected bj the said amending Act 

(2) The -u ords “{not being a Magistrate of the third clasg}’’ were newly introduced 

into the section hj the Code of Cninincl Procedme (Amendment) Act, 15 
[XVIII] of 1923 

3. “ Magistrates empowered m this behalf.” — As the section now stand3^ 
the follon mg Jlagistrates hai e iiowers of committal — 

Piosidencj Magistrates, District Magistrates, Sub divisional Magistrates, Magis- 
trates of tlie first class, and Magistrates of the second class, if they am 
spcciallj empowered bj the Provincial Government in this behalf ^ 

Befoie the Code of Criminal Proecduie (Amendment) Act, 18 (xviil) of 1923, even 
Magistrates of tlie third class could he empowered to commit and m Madras all Magistrates 
had been so empowered to commit* except Tahsildat Magistrates of Talugs, where there 
were Stationaiy Sub Magistrates * The introduction of the words "not being a Magistrate 
of the thud class’ shows that third class Magistrates cannot now be so empowered 

The British Consul at Zanzibar is a Magistrate empowered to commit accused for 
tiial to the High Court of Bombaj * 

A Distiict or Sub-div isional Magistrate to whom a sub Magistrate has submitted' 
the case under S 849 has got the power to commit the case to tbe Court of Session,® but he 
has no power to «end the case back to the sub Magistrate with directions to commit it^ 
See also ^ote3 14 and ic on section 349 

A Magistrate having power to commit does not lose the power merely because be 
has been speciallj appointed to Uy the accused^ 

A Presidency Magistrate’s jurisdiction to commit a case is not ousted by the fact 
that the coroner has held an inquiry and has drawn up an inquisition under Act 4 Clv] 
of 1S71® 

4 Effect of committal by Magistrate having no power of committal —See Section 532. 

5. “ May commit The procedure laid dovm in Chapter xviii is not confined 
to cases exclusively triable by a Court of Session but is also applicable to eases which m 
the opinion of the JIagistrate, ought (o be tried by such Court ^ In other words 

( 81} 4 Mad 227 (228) 2 Weir 584, Queen v C/imna Vedafftr* 


' ^ (Court of Session cannot add a 

1873, Ft 1, p 67 Calentta Gazette, 1891 Ft 1 n 1000 Punjab Gazette, 1673, 


• , . , f-nui V ^vjesiuar 

> CSI) C in 177 (179) 7831 iU W S »5, 
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ii' If ihe c'l'O 1 one c\chi«ivcl\ triMlo l\ ft Coiirt of Sc sion tlie Magistrate mint 
rrocof-1 iinckr ihii clnptcr nnl cannot tiv llic ca«c linn clf* And i\licn tlio facta t^'nna 
facie di'clo^ <^1011 an nfTcnce the Mflgi trate <11011111 coinmit the ca<e and mil not bo 
jii' ihod in traing tiic can fur deciling t\ bother it constitutes ft lessor offence® 

(■>) Conacre 1\ if tlio offence is not of a nature triable b> a Court of Session ivt all 
this chai ter u ill not aj j ]\ and the Magistrate mint trj the case himself* 

(3) If ilic oflmcc 13 <110 ti table both In ft Court of Session nnd bj himself, the 
Magi't»-atc ha« a li-ciction to decide nliether to tr> the ca<c himself oi to proceed under 
this chapter* \s to the piopci txerci-e of discretion in such cases, see Note 4 on s 817 

2 (ri^) 189" Rai '*o3 t9j3) Quetn Etipres»\ BJnkhi (Offence ol makmg false charge under S 370 
Pena] Code ) 

Ton. inr 4 I"d Tia 1131 1'N-u TireUi-^ — ~ '*•* - — * 

(- . « ' 1 ) ! > t . ' r I , , 

, . % a ' ' ‘ J T 1‘ ‘ < I 

( 1 . < ' I ' ' 

( 14) 1 AIR 1914 Oadh 361 (363) 15 Cri L Jour 502 t Emperor (Where a person is charged 

mth tTTO o&enc(a one of which IS triable b; a Cenrt of Session and Ihe Magistrate passed an aggregate 
ECDtence without specifying the sentences for each of the offences the High Coart on a retbal objection 
before it lor the first tizoe as to the legahtj of (b« sentence set aside the conviction and sentences m 
respect oi tbe offence eielusirel; tr able bj a Conrt of Session after apportioning tbs seotenee betweea 
the two offences ) 

( CS) 9 Sath W n Cr 5 (5) r«ran v ittiuttoo (Offence onder S 459 Penal Cede ) 

( £9) I6S9 Rat 476 (477) QuMR£mpr<«r Jbbdnxa (Magistrate not to ignore aggravating cireumstaneea 
and try case Limsclf) 

( 66) C Suth W R Cr S ('*] Queen v Sohoy Dome {Cose of abdoction of child for purposes of stealing its 
omamests ) 

(CC) 6 Suth 33 R Cr 49 (49) Shamboo Toy r Ajail Aheer (Dacoity) 

( 87) 12 3fad 54 (55) 2 Wtir In re iladurex 

1 92 9G] 1 Opp Dur Pul 231 (231) £inpre$s v Nym Nyexn (3fagistrates ought not to giie themselves 
jonsdiction by trying ca«es under S 354 Penal Code, wbicb properly come under Ss 876 and 511, 
Penal Code) 

( 11) 12 Cri L Jour 20 (20) 8 lad Cas 1103 (Mad) Jamal ilohomed v Ifeideeiisa (Aggravating cireum 
stances not to be Ignored ) 


facts before him )) 

[S« also ( 71) 3\eir 3rd Edn 701 (7Cr») 

( 10) 11 Cri L Jour 630 (CIO) 8 Ind Cas 389 1910 Pan Re No 31 Ct Lekharaj v Crown (Fact 
that offence esclos vely triable by Sc^ions Court involves minor offence triable by Magistrate do°s not 
empower him to try the case ) 

( 72 9'’) 1872 92 Low Dur Bui 158 (160), Queen Empress v Nga Than Bo (Do )) 

Also see S 347 Rote 4 

3 ( 90) 5 c P L R Cr 38 Ei ipress v Aimaram Hajam 
{ 92) 5 C P L R 48 (49) Et ipress v Sonhar 

4 (07) 19 All 465 (460) 1897 All W N 115 Queen Empress y Schade (Offence under the Op um 
Act 1 [I] of 1878 ) 

( 06) 3 Cri L Jour 94 (95) 3 All L Joar 14 1906 All W N 28 Emperor v DJtaram Singh (To comm t 
summons cases to the sessions is illegal ) 

{ 61) 1 Suth 3V R Ct L 11 (14) In re ifado Uuehx (Comm tment in cases under Chapter Till 
IS illegal ) 

( 61) 1 Suth 3V n Cr 5 (5) In re rndrotrer Thaha (SecUon 29 ol the Pol ce Act 1661 males offence 
triable only by Magistrate) „ 

( 70) 6 Mad II C It 277 (279) lUg v Dlonoghue (Offence under S 30 of tbe Madras Act 1 [IJ ol l‘-C6 ) 
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Even in ca»es not tiiable bj Ibo Jlagishite but triable by a Court of Session or by some 
other Slagistratc, be has a dLscretion to decide whether to proceed under this chapter or to 
send the case for trial by the pioper Slagislrate® 

If at the time a Magistrate la asked to take cognizance of a case, ho is ab tmtio 
convinced that the case ought to bo Ined by a Court of Session, he must commence pro 
cecdiugs under this chapter But there b nothing to prevent a Magistrate nho staited ivith 
the tual of a case from Bubocquenlly deciding to commit it fov trial by a Sessions Court^ 
In such cases the proceedings need not be started afresh but the Slagistrate maj proceed 
from nhere he left and continue the cnquirj under this chapter® 

6 "Triable by such Court’* — Not only exclusively but also from the 
nature of the case. — It has been seen in l*otc 5 that in cases exclusn elj triable bj a 
Court of Scsaion the proeeduio prescribed hj this chapter must be adopted and that m 
cases not so exclusively triable the Magistrate has a discretion to decide whether to proceed 
under this chapter or to try the case himself In the latter class of cases, the Magistrate 
must proceed under this chapter if in bis opinion, the case ovght to be tried by a Court of 
Session^ As to the principles on uhieh this discretion ought to be exercised see Note 4 on 
Section 317 

7 Discretion m the matter of committing or discharging the accused —See Section 213 

8 District Magistrate’s interference with the discretion When the 

luciuicj IS pending before a subordinate Magistrate, the District Jlagistiate has no power to 
Older committal oi otherwise interfere with the discretion of the formei See S 435 Note 13 
But when a sub ^‘lagistrate has dischai^ed the accused the District Magistrate, if satisfied 
that the discharge was impiopcr, inaj interfere under S 43D and order committal Bee Notes 
on section 43G and section 437 


9 Committal to Sessions Court having no local jurisdiction over the 
case — As to the validity of a committal to a Sessions Coiut having no local junsdiction 
in the place where the offence was committed, see section 631, Note " 

UTicn a native Indian subject who is charged with having committed an offence in 
a Native State is brought to the Bciti^ ternlory, he will be considered to have been 
‘ found at the place to which ho is brought and the Sessions Court having jurisdiction m 
that place will ix competent to try the offence * 

10 Quashing committal — See Section 215 


( 181 G A I B 1918 Nag 141 (142) 20 Cn L Jour 97 Emperor r Hanvman (The committal of a case 
triable esclnsiTCly by the Court of Session is not illegal merely because the committing Magistrate is 
Imnself empoivercd uuder S 30 to try the ca=e \ 

[Sfc ( 30) 17 AIR 1930 All 280 (280) 31 Cn L Tonr 563 Zlafftisheit t Emperor (It is not incumbent 
upon a Mag strate to go out of Lis way to find that a case esclusively triable by a Court of Session 
m ght arise from facts before him if (bey were proved )] 

6 (81)6 A1U77 (479) 1884 All W N 205 Bammndar v Mirofflin (Magistrate, second class, mvesled 

with powers descr bed m S 200 Inquiring an offence nnder S sg** Penal Code, and dischar-^me the 
accused — D scharge held valid ) ° ® 

7 (12)13CriLJoar877 {892 684 88o 883) 6 Ik)w Bur BuU29 17 Ind Cas 813 (PB) Emveror 

V Cliawiing Arnold ' ^ 

^ ^ ” Cfttnnaian (He must then stop proceedmg 

with the case as a tnal and instead comm t the case under the provisions of Chanter vvrir i 

8 (80)2AU910(912) Fmp«j./rn-fwv /tohsOitjJi ^ 

(30) 17 Ain 1930 Cal 666 (663) 32CriLJoar2M Panehunan Sarfcar v Emperor 

( 21) 8 AIR 1921 All 148 (148) 22 Cn L Jour 496 Dxmzrcha v Emperor 
ALoeocS 317 NoteC 

Note 6 

I (ai) 0 All 477 (479) rainsundarv Nirotam 


Note 9 
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11 Sub>sectton (2) — Though thw sub *^1100 ri-obibila committal to tlio High 
Court of ca'Jf's tnablo Ij a Court of Session there is nothing to prc\ont tho Iligh Court 
from trjmg ca«cs conimiltcil to it bj a mofus&il Court c\crci«ing tho pouoi gueu t) 
tho High Court bj ‘section 0 % sub-section <l)* 

See also the un Icrmentioncil cnscs.* 


207* The following procedure shall be adopted m inquiries before 
rrowanre id w Magistrates where the case is triable exclusively by a Court 
qmnes prepiratory of Session Or High Court, or, in the opinion of the Magis. 
to commtincat trate, Ought to be tried by such Court 

Synopsis 

1 Scope and applicability of the section 

2 Ob;eci of preliminary enquiry In sessions cases See Sect 01 20G Note 1 

3 Ought to be tried ' See Note 4 on Sect on 317 

^ Procedure where there are two or more offences one of which Is triable only by 
a Court of Session 

5 Joint inquiry — Legality of 

NOTE lo the Sjnopsu See the Soles ind cated lor tbe following top c? 

Grounds for oonunitul — ConnccUon with anotlicr case See Sect on 215 
I rocednre on direction b; Rgh Court to commit Sec Note 1 
Separate tnal on joint cotam tmeot 6eo Note 5 

1 Scope and applicability of the section — This section contemplates a 
coininitment to tho Court of Session 01 High Court id tno coses (a) whcco the offence is 
cxclosiTclj triable by a Court of Session or High Court and (b) wiiero the offence 13 triable 
by a Court of Ses ton ot High Court as ttcII as by a Magistrate but the Magistrate is of 
the opinion that it ought to bo tried by a Court of Session or Iligli Court Wheio an 
offence though triable Ij a Court of Session or High Court is noithei excliisi\ely triable 
by such Court nor one tvhich in tho opinion of tho Magistrate ought to bo tiied by sucli 
Court tbe Magistrate cannot commit it to tlio Sessions Court' ^Yhclo an offence is not 
triable at all by a Court of Session it cannot be committed to tho Sessions See S 2 OC 

A preliminary inquiry as piescnbcd by this chapter is not necessary 'nhero a caso 
13 committed to the Court of Session in obedienco to the lawful outers of a supeiioi Court * 
• 1882 S 207 1872 S 189 1861 S 179 

Note 11 

1 ( *’0) 7 AIR 19’0 3Iad 631 (825) 42 Mad 701 20 Cri L Jour 481 Jii re Gaiiapal/iy {II gh 

Court in or gmal criminal jurisdiction can try cases committed to it instead 0 ! local Sessions Jndgo — 
Commitment is not roid ) 


Se^-ions Court competent to try the offence) 

Section 207 — Note 1 

1. (28) 15 AIR 19‘>8 Pat 551 (152) 20 Cn L Jour 61^ Liiperor v D 0 Aarai i iluUicJ ('lacli 


iksJi ( VppcUata Court while setting a iJe convn^ 

(‘’5)12AIR10’5Ringe2(83) 2 Rang 417 26 Cn L Jour 1106 Nja My-nm; t Emptror (Do) 
[S«(12)13CriLJour71'>(743) 1012 Pun Ro No 7 Cr 17 I C 51 , IFod/iawJ Sinyl* t £mpcn)r ] 
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2 Object oi preliminary inquiry in sessions cases — See Section 206 Note 1 

3 * Ought to be tried " — See Itote 4 on Section 317 

4 Procedure where there are two or more offences one of which is 
triable only by a Court of Session — Whero an accused is charged -uith tuo or more 
oEfences one of w Inch is e'^clusit cly triable oi ought to he tried by ft Court of Session, tbo 
piocedurQ under this chapter should be followed and the proper course is to commit him 
for trial for affthc offences^ So also, Tvberc general persons ore jointlj charged m respect 
of one transaction and it appears from the facts imjiicating the ^tbole of them that one 
has committed an aggravated offence, irbich must or should ho tried by a Court of Session, 
the Jlagistrato should commit all tho accused foi trial* 

5 Joint inquiry — Legality of — There is no pioi ision in tho Code requiring 
a separate inquirj in respect of each per*sou prioi to commitment The sections relating to 
joinder of charges iia S 233 to S 239 refer to trials onij Ilenco, there is no objection to 
hold a prelunmarj enquiry against a person jomtlj with others hut the trial on commitment 
should be sepaiato * See also s 233 Note 6 and s 239, Note 1 


208* ■*' (/) The Magistrate shall, when the accused appears or is 
Taking of evidpnco brought before him, proceed to hear the complainant (if 
produced any), and take in manner hereinafter provided all such 

evidence as may be produced in support of the prosecution or in behalf of 
the accused, or as may be called for by the Magistrate 

* Code Q{ 1382 S 208 — See Note 1 
Code of 1872 S$ 190 191 and 357, para 1 
Ellen Ibc acccsed person appears or is brooght before tl e Mag stiste or it hn personal 
^rctininarioH of com atteudaneo is dispensed mtk evlien the Magistrate thinks fit the Magistrato 
plainant and luiinesjej shall take the eTidence oi the complaisaDt and ol sneh persona os are staled 
for froKcvXxon to haio any Looirledge of the fads rrhch form the subject matter ol the 

accuKd and the attendant circumstances 


[But see [ S'!) W AIR Cal C93 [684 685> 33 Cn 1. Jour 770 Nagendranath v Empcrar 
(Appellate Court discharging accused hat saying that if the Magistrato mshes to proceed farther m 
tho matter he may commit the accused to the Court of Session — Prelim nary enquiry under Chapter 
\t Ilf necessary before accused can be comm tied )) 


1 ( 21) 61 Ind Cas 1008 (1008) 22 Cri L Jour 480 (Cal) Probodh v Holm i 

( 83) 1883 All E N 199 (199) Empriis v ihimanand (Although there is no absolute prohibition m the 
Code as to h s trying the accused for oSences triable by him and committ ng him for other offences ) 

( 33) 20 AIR 1933 Lab 500 (501) 34 CnL Jour 314 Eiiperorv Ujogar Singh (Four cases in winch 
evidence was *anie committed to sessions — Magistrate competent to try two— //eld commitment order 
was proper ) 

( 97) 2 All 393 (400 405) Ef tpre>s of Indta v i^cJiman Singh 
(See (18) 6 AIR 1918 All 126 (126) 40 A1I615 19 Cn L Jour 706 JZaw v ffanOfl ] 
nrvi E N 64 (64) iTfnpress v KJnob (On the ground of convenience ) 

( 99) 2 E eir 2a3 (238) Zn re Eaihn Chenehugadu 
(C5) 1 Eer 118(419) 

Notes 

* , * J Jour 773 201 Ind Cas 735 


rt^tlkn «na (cnJiDi! Itm far ,oto_l Irml u commlta.rt _ Soru“coMllmS“i“ ol 


1 1 11 I — iiere irrcguLat ty Jl 
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( 2 ) The accused shall be at liberty to cross-examine the witnesses 
for the prosecution, and in such case the prosecutor may re-examine them. 

( 3 ) If the complainant or olhcer conducting the prosecution, or the 
Troeesc for rrwJjciion accused, applies to the Magistrate to issue process to 

«i furth<»r cTiJerw Compel the attendance of any witness or the production 
of any document or thing, the Magistrate shall issue such process unless, 
for reasons to be recorded, he deems it unnecessary to do so. 

( 4 ) Nothing in this section shall be deemed to require a Presidency 
Magistrate to record his reasons. 


Synopsis 


1 Legislative changes 

2 Object of the section. 

3 “ When the accused appears or la brought 

before him ** 

A “Shall proceed to hear.'* 

5. "Hear the complainant (it any)*’ 

€ Take all such evidence 
7. Evidence for the prosecution. 

8 Evidence for the accused 

9 "In manner hereinafter provided " 

10. Sub'Section (2)— Right of cross«eTamma« 
tion. 


11 Sub-section (3)— Summoning of witnesses. 

12. Officer conducting prosecution. See Sec- 
tion 493 

13 Procedure where, after commencing case 
as a trial of a warrant or summons case, 
the Magistttatt considers the case to be 
one which ought to be committed to the 
sessions. See becti0D347 and Notes thereon. 

14. Commitment by Civil or Revenue Courts 
in respect of offences committed before 
or brought under notice of such Court 
m course of judicial proceeding Sea 
Section 478 aod Notes thereon 


NOTE to the Synopsis See the Notes indicated for the following topics : 

Committal without cMdence. See Notes 6, 8 and 11. Record of reasons. Sec Note 11. 

Duty of prosecution See Note 7 Right of reserving cross-examination Sec Note 10. 

Evidence called lor Ly Magistrate See Note 7 Vahd reasons See Note 11. 

1. Legislative changes. — The Code of 1883 did not costam any provision 
corresponding to sub 3 . (3), though the prior Codes contained such a pro\ ision The sub- 
section lias inserted m the Code of 1809 Sco Noto 10 


191. The complainant and the witnesses for tbe prosecution shall be examined m the presence 
Examviation to le tn of (he accused person, or of his agent when his personal attendance is 
jirtienceo/ accused dispensed with and he appears by agent 

Accused may The accused person or his agenl sbaU be permitted to examine and re examino 

cross-examine Lis own witnesses, and to cross-examine (be coinpkmant and his witnesses. 

357. In inquiries preliminary to comnutmeDt to a Court of Session or High Court, the Megu^trato 
Zn snqutnet preUnunari/ shall procara the attendance of the witnesses for the prosecution as in 
to eofnmtlment cases usually tried upon warrant , and it shall bo in bis discretion to 

summon any witness offered on behalf of the accused person to answer or dL'-prose the evidence against 
him. If the Magistrate refuses to summon a witness so oBered, lie shall record his reasons for sneh refusal- 
code of 1861 : Ss 186, 193. 194 and 207. 

186. The Macistrate shall ascertain from the complainant, or otherwise, the names of any 
~ I I ’ ’ ' '* ‘ho 


. ms 

• ed 

Examination 0 / the com- 193, The Magistrate shall take the cMdenceof the compUmant, and 

plainant and uttivesscs for of such personsosare stated to have any knowle^e of the facts which form 

the prosecution (he subject matter of tbe acensatwu and the attendant circnniatancea 

/» 4 , 

The accused person or Ills agent shall he permitted to examine and re-examine hi» owu witnesses, 
and to cross-examine tbe complainant and his witnesses. 

Diserelionary tcith the 207. It shall be at the discretion of the Magi-trate to xnmmon any 

llagislrate to lahe rti- witness who may be oBered in behalf of the accused person to answer oe 
■dence for the defence disprove the esideitce against him 
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2. Object of the section. — This section is intended for the benefit of the 
accused Its object is that the accused should be made ai\are of all the evidence that he 
YiiU have to meet on his trial and also that ho should have a full opportunity of convincing 
the Magistrate that there are not sufficient giounds for committing him for trial ^ 

3 “When the accused appears or is brought before him” — It is 
necessaiy for a preliminary inquiry under this chapter that there must be an accused 
person Where an inquiry was held m which a certain person was not put in the situation, 
of an accused person at all hut was himself exanuned on solemn affirmation like other 
■witnesses, and was not given any opportunity of ewKs examining the other witnesses, and 
then was committed to the Couit of Session on a charge which was the result of tho 
inquiry, it was hold that the commitment was illegal ^ 

The appearance of the accused under this section may be v olnntaiy and need 
not be undci anj pioee's issued against him under Section ‘’04“ 

4 “Shall proceed to hear ** — Undei S 3ii, the Magistiato can postpone the 
commencement of the enquiry for any icasonable cause 

5. “Hear the complainant (if any) ” — The section requires that the com 
plainant shall he heaid, not neecssatilj examined^ 


6 Take all such evidence — In an mquirj under this chaptei the Jlagistrato 
IS hound before he draws up a charge to take all such evidence as may be produced (l) m 
•lupport of the piosocution, (“i) on behalf of the accused or (8) as may be called for by the- 
3fflgistrate* unless the endecco is irrelevant or unnccessaiy to prove the point m issue® 
It 13 the duty of the Magistrate to record the evidence fully m oidei that the accused may 
have ample notice of the matter with which he is chaigod and of the evidence by which 
the prosecutor seeks to prove the case’ Ho is not aleolved from recording all the evidence 
produced under this «cctton even in cases where the accused has confessed his guilt 
inasmuch as such confessions arc often letracled later on * It ought to be the endeavour 
of tho ilagistiato m the inquiry under this section to asceitain the fact of a partiC7ilar 
ofjence and collect evidence thereof before commitment and not to expect convictions at 
the Court of Session on a vague and multifarious evidence causing suspicion of several 
offences but yielding proof of none’ Aa to whether the inquiry should ho directed to 

Section 208 — Note 2 

1 ( 12) 13 Cxi L Jour 877 {882 883) 0 Low Bur Ilul 129 17 Ind Cas 813 (EB) Em'peror v ChanniM 
Arnold 

[See ( 30) 20 AIR 1930 Sind 2^2 (221) I L R (1940) K«t 05 40 Cn L Jouc 818 Jashanmal 
Emperor ] 

[See also ( 81) 4 Mad 227 (227, 228) 2 W«r 584 Queen v CInnna Vedaijin ] 

Note 3 

1 ( 69) 9 Satb W R Cr 64 (56 57) Queen v roll Chum 

2 1 19) 6 AIR 1919 Lah 389 (390) 20 Cri L Jonr 3 2919 Pea Re No. 5 Cr, Emperor t 211 Pun 

Note 5 

1 (45) 32 AIR 1945 Nog 127 (129) 1 L R (191o) Nag 419, Ifa/imuiTc/ian V Emperor (Ilearm" ft 
complainant merely amounts to a granting ol audience ) ° 

1 53) 10 Ain 1923 Cd 2'>9 (230) 30 Cn L Join 312 Sanhram ITmial r E, ipmr 

Note 6 

1 J’72 92) 1872 M ^I^w Bur Rd 538 (.»39) A^a PoSev Queen 


Emperor j 

2 llS)13CnLJDar4i3(W) 
( M) 20 AIR 1933 All 690 (693) 


818 Jashan/nal v, 

15 IndCas 75 (IH) J^urgaEulty Emperor 

53A1110J0 31 Cn L Jour 9C7, S E Jhabioala\ Emperor (Supers 


' Via V Emperor 
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jisccrta niiig the giiill or imioccnco of the accn«c«l dcfinitclj or onlj to find out if tlioio nro 
I»nrra faac groiinl'? for IclieMnq the ftccu«<xl to Iw guilt>, soc hole 5 on Section 209 

7. Evidence for the prosecution — The object of the pro'^ecution h not to 
secure a conMctiou at on> eo-t but to «»co that justice i3 done Ilenco it h tho duty of 
the pnw:ution to call as ^itnc«'OS all persons who ha\c been cjewitnesses or othorwi-o 
connected avith the tnnbaction although the cMdcnco of anj of them may bo faaourablo 
to the accused anl an ndtcr«o inference can bo drawn from tho failure to call any 
material rntness.* But the prosecution la not under any duty to call witnesses whom it 
regards as fal'^c or unncccssarj * If tho prosecution has not sent up any material witness, 
it 13 the dut\ of the 'Magistmto to call such witnes and examine him himself^ Tho 
examination of the in\c«tigntiDg police officer is necessary m all important cases, especially 
of murder and dacoitj * 

\s to tho right of the prosecution to aletiin from examining some witncsocs before 
the committing Magistrate and produce at tho sessions Inal evidence not piodiiccd m tho 
committing 'Magistrate s Court see Notes on s 2SC 

Sec also the observations in the undennentioncd case* rcgaiding the precautions to 
be talcn as regards clieniical examiner s reports and in proi mg f>ost vioi tern examinations 

8 Evidence for the accused Undci this section it is the duty of tho 
Magistrate to take all the evidence proJuctxl bj tho accused before framing a charge 
K commitment oidcr pas-vd without taking the evidence produced for tho defence is 
illegal and Imllo to bo quashed* AVliere however no request is made on behalf of tho 
Note 7 

1 (41)2SAmi011SodlC3(17'*) tSCnLJourSoO I L n(lOil) har 270 190 lod Cas S63 (DD) 
Mi ilurad Canjuro t ^mp<ror (rrosecotioo should c«U and essmue before committiag Msg strate ail 
xritoeases they mtead to call and eiamine io Sessions Court — Dot failure to do so does not vitiate 
trial unless accused is prejadiecd thereby ) 

( 37) 21 AIB 1937 All 1S2 (160 167) 38 Cri L Jour401 Frattets Utetor v Friperor (The mere fact 
that the evidence of some mtoesses u expected to be locoosistent with that of the compliunaDt m somo 
respects is no justification for refusing to examine them as witnesses ) 

( 8t) 10 Cal 1070 (1072) Queen Entprets r Itam Sahat I/off 
( 6^) 8 Cal 121 (121 125) 10 Col b Rep 151. in the matter of DhunnaJiati 
(•21) 8 AIR 1921 Cal 237 (257) 22 Cn L Joor 475 Tenaram M^ndal v At ipcror 
( 15) 2 Ain 1915 Cal 515 (516 547) 16 Cn L Jour 170 43 Cal 42'> Ram v E> tperor 
{ 16) 3 AIR 1910 Lah 40S (409) 17 Cn I» Jour 267 1916 Pun Re No 12 Cr Zaiwt t Emperor 
( 32) 19 AIR 1932 Lab 500 (501) 33 CnL Jour 497 Loehminara%n r Emperor 
(29) 16 AIR 19^9 Pat 313 (346) 8 Pat 625 30 Cn L Jour 1136 iiaf/iwra Tewary v Eiiperor 

(Prosecution has no option to choose vitnesses) 

( 31) 1931 Mad W N 727 (728) Eayaratna Thevan v Fmperor 

[S«af»(38) 25 AIR1936 1at579 (58*) 40 Cn I* Jour 147 Tttsuf ilia y L iperor (EviilcncG to 
be recorded fully )] 

2 { 27) 14 AIR 1927 Mad 475 (476) 28 Cn L Jour 307 llnthayO. Thevan t Emperor 

( 28) 15 AIR 19^8 46 (48) 28 Crl L Jour 808 Paibhny Emperor (Unnecessary) 

(32) 19 AIR 1933 Dorn 279 (282) 66 Dom43l 83 Crl f* Jour 613 Pasudro v Rmperor 


Abo sees 252 Note 5 and S 286 Note 6 


cases JIagutrate 

to take care to send up evidence to prove that a body sent to the hcisp tal lot fost mortem esaca niUon 
is really tho body of tho person referred to in the caw nnder trial or that an article analysed by the 
chem cal exam ner was actually the art do sent to bins fof analysis In tho case under trial ) 

Note 8 
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uccusccl to produce cadence a comiMihiicnt oidoi pas ed -nitliout examining tho dofenco 
■witnesses cannot bo (piaslied on tlie grouml of an> irrcgnlaritj or jllcgalitj = It liaa been 
held m the wndcimentioncd case* that tho nilo laid ilonn m tins section i3 limited to 
examination of v.itnc°so 3 produced bj tho dcfeiice and should not bo enlargctl to jncludo 
xsitnes-es 'whom the accused might bo prepared to produce 

9. “In manner hereinafter provided ** — Tlic'«c wonls refer to chapter ' 

10 Sub section (2) — Right of cross-examination. ~ Section lOi ot Uio 
Code of 18G1 and s lOl of tlio Code of 1872 cxptexsl> declared the right of the accused to 
cross exainmo the prosecution witne<ise9 before commitment* Tlio 1632 Code omitted lha 
pioMsion as a rodundanej, ®incc excn under s 133 of tho 1 \idoncc Act, 1872, which 
pioiides that tho opposite partj has the right to crosi examine tho witnesses examined bj 
a partj tho accuscil can cross examine the pro cciition witnesses Hut this oniiasion gaio 
looni foi (louWa® to lemoxo which subs (2) was ujscrtetl in ISOS llio*accu''Ctl is now, of 
light, entitled to cioog exrnuno the wilnisses for the piwccution during tlic prcliuniiary 
cnq,uay befoco the ehargo xx {tamed* The refiical oc omission of tlio Magistrate to giio 
the accused an opportumtj to cross examine tho wilneasos for the pro-ocution is a legal 
flaw and will lender the older of commitment liable to Ic set asido' iinlcsd tho flCCHsnf 
has resexx ed the croES-cxainxnation to the Scs.-,ion3 Court * 

The pi-opcr time to exercise the right of ctxxn examination is after tlio examination 
in chief of each witness. Tlie accused has no i/jr/it to re^erxe his crosss examination till the 
csamination m chief of all tho prosecution witnesses is oxer* But tho Mngislralo has a 

<03) 26A«l77a78) 1903 AUW N 215 Smperorr Mufutt$>iad I7a h 
{25) 16 APR W25 Itaug 202 1290) GItxngBOl 30CnL3owtl EnipifOr t JIps Khain 9 
(34) 21 AIR 1031 LaU CIO (610) SO Cri L Jour 410 JAarujT Empfror (7X heibor or not the esaisl 
natioo 0 / the accused a intDes«es b; the Magistrate tnit help him, he u rotitlcd to hiio the witnesses 
axamined ) 

ts«(as) 2 « *>" m.r. .. - -- t, Jo&mmal 1 

Si tperor proper epportu 

Qitf muW 

C^«also(u il X.H L Jowt IJo Jnil Caa C52 Can^a Prasad x 

ShapWdt Dm (Sections 208 209 and 210 make it pcrlcctlj’ clear tbit deicnee witnesses may be 
examined in commitment proceedings esen before the time comes to frame a charge)) 

2 (41) 25 AIB 1911 tilth 371 (371 372) 43 Cn h Jonr IO 4 19$ Ind Cas 893 Ahmad Dtn x 
£1 iprror 

^ (Jlagistrato 

' s passed — 


Note 9 

1 (26) 13 AIR 1936 Fat 38 (69) ^6 Cri !» Jour 1475, £f iperor v P^iaytiHia H/ uia» 

Note lO 

1 ( 68) 10 Sutb XX'' B Cr 2o (35) Queen y Shama Sttnkar 

2 ('91) 21 Col 6t2 (6G2 C63) Q^ieen Emprestv Sagal Samba Sajo 

81 Cal 412 2CCriLJoue63 /yots «i ^Tath , Emperor 
( 98) 20 All 639 (531) 1898 All W N 162 Queen Empnat y Brtj Narainman 
(1900-01) 5 Cal TT N 120 (112) /» (he mailer of Sarjja Narain Sxngh 
( 30) 17 AIR 1930 Cal 754 (755) 57 Cal 945 3-r C« L Jour 182 Nanooram y Fulchand 
4 See cases cilei in look note 3 above 


327, 2'antlii y Enperor 


(* i x.v. 

( 31) 18 A 
(27) 14 A 
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di-crcticin in tho cxcrciM> of lin inlcrcnt m suitable circumstances to alien tlio 

accusotl to rcvr\o Lis cros?-eaanimation^ 

If tbe 'Maffi trato iti (lie o\frci'«e of Iiis tli'CK’twn, rcrinifs tlio (•C‘icna(ion of ctosa- 
cxammalion, ho cannot thin rcfiw to recall the jio ecution nitncNcs® Thus, uhero tho 
nccusci] arr’ic- for coi k“ 5 of «tatcmenta mode ha fro^ution nitncs^es to tho police during 
the in^ e-tigation ilh a ^ low to cros-» oaniuinc the n itnesacs anti the ^lagistratc has ortlcretl 
«ueh copies to Ik* fnnii htnl undoi s IC2 he is Ixntnd to postpone the cros3-e\ainination of 
the pro'icculion TMtne-'-os till 'iich copies arc obtaincil and then allon cro^s c\ammation 
V, ith reference to «iich •'tatciueuls ® 

\ Ma_i trate liai no poncr to curtail the cross examination of nitneS'CS bj directing 
the couiwl fur the accu-^Hl not to put more than six to eight questions to each witness 
The croa examination of the prosecution uitncases under this section need not bo confined 
to matters elicited in examination in chief ** This subsection speaks of tho right of the 
accused to cixKa examine the pro-ocution uitnesBes But the J!ll£j[7is(jafc himself can cross, 
examine them if he thinks it necessarj to do so foi asccilaming tho truth of tho piosecution 
ston “ (tide Section 1G5, Evidence Act) 

As to whether tlie accu-od o entitlcil to crosscxaimuo the prosecution witnesses 
a/ler the chaiQc is /lamed, see Note 7 on s 213 

As to the right of the accused to ctoss^xatniuo in cases commenced as trials but 
sul>eequentli considered bj ilagistratc to be fit to be committed to sessions, see s S17, Note 5 
11 Sub.secuon (3) Summoning of witnesses. — Under this subsection, 
the Alagistratc is bound to is.uo process for the nltcndaneo of any witness or the production 
of any document uhen such process is applied foi, cithci bj tho prosecution oi the accused* 
unless bt deems ii unnecessary to do so* If he refuses to iSsuo piocess, ho must lecord his 
reasons for his refusal and an omission to recoid such reasons is an illegality and the 
fiubsequont order, cither of discharge, or of commitment is liable to be set aside * Inordinate 
delay m appljmg for summons is a proper reason to lefuso process* So also, if it is 
brought to tlie notice of the Jlagistratc that the witnesses avero summoned foi tho puiposo 
of causing aeration to those witnesses, the Magistiato can refuse to issue summons® But 
tlie llagistrate should not refuse to call CMdencc on behalf of tho accused merely becauso 
he Will haac ample opportumtj to produce eaidcnco latci on, nhen ho n committed to the 

7. (29) 1C AIR 1929 Cal 593 (595) 57 CaI41 30 Cn I, Jour 1107, O V naman v £i«pfror 
{ 27) 14 AIR 19’7 Pat 243 (215) 6 Pat 329 2% Cri L Jour 700 Sasdat Utan v Emperor 
( 19) 6 AIR 1919 Low Bur 169 (160) 9 Low But Rut 100 lO Crl L Jour 327, Tai i6i t Emperor 
S ( 30) 17 AIR 1930 CaJ 751 (755) 57 CkI 915 32CnLJo«rlS* ^^anooram r FuMeind 

9 ( 27) 14 AIR 1927 Tat 243 (246) 0 Pat 329 28 Cn L Jour 709, Sasdat Jliaii v Emperor 

10 (12) 13 CriL Jour 443 (445) 15 Ind Cas 76 (All) Djcrgii D«(( v rmperor 

IBut see (29) 10 AIR 1929 Sind 137 (139) 23 Sind L R 340 30 Cn L Jour 813 Emperor r. 
IFalidino (Magistrate not to allow UDueccssanly lengthy cross eiamination )] 

11 (71) 15 Suth W R Cf 34 (35) C Beng L R App 88 g«ee,i v Ditlt 

12. (15) 2 AIR 1915 Bom 195 (196) 16 Cn L Jour747 Empeior v ^tti Slahalaxmi 
( 84) 7 All 160 (102) 1884 All W N 314 Queen Empress t A<»»« 

Note 11 

1 (24) 11 AIR 1924 All 317 (318) 4C All 137 25 Cn L Jour C24 Jasuant v Emperor 
{ 03) 26 All 177 (178) 1903 All aa N 215 Emperor v Uuhammad Sadi 

[Sm( 27) 99 IndCas 599(600) 28 Cn L Jour 167 (LaL) Ifira Smj/i r Emperor (Court shouH 
make every attempt to secure the evidence of persons who.c evidence u extremely unportvnt for the 
case either by procuring their attendance or by having tlieir eTldcnco taken on commission )] 

2 (12) 13 Cn L Jour 778 (780) 17 Ind Cas 410 36 Mad 321, Sessions Judje of Coimbatore x 

Immudi Knmara Kanrjaya 

< 27) 14 AIR 1927 lat 243 (247) 6 Pat 329 28 Cn L Jour 709, Sas,la( .l/iai» y Emperor 

3 ( 27) 14 AIR 1027 Mad 162 (102, IC3) 27 Cn L Jour 1327, Eanda v Sangatya 

4 (29) 16 AIR 1929 Bom 209 (272) Emperor t Yetlappa Durgajt Jadhaw 

( 16) 3 AIR 1916 Cal 100 (100) 16 Cn L Jour 415 (415) 4’> Cat C08 Emperor t Suralh 

5 (28) 15 AIR 1923 Mad C52 (052) 29 Cri L Jont 725 Samvutlka v Kupusamt 
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sessions.® If tho Magistiate Las esci-ciscd Ins dtoctctiou and recorded Ins reasons for such 
refusal the levisional Court tviU not mtcrfeio with it unless tho reason appears on tho face 
of it to bo untenable ' A Hagistrnto js bound to tate tlio c\ jdcncc of tho w itncs-cs summoned 
under this section ® 

As to the power of tho Afagistiato to require process fees and other fee-*, cco Notes 
on Section &J1 

12 Oifjccr conduciing prosecution — See Section 492 

13 Procedure where, after commencing case as a trial of a warrant or summons case, 

the Magistrate considers the case to he one which ought to be committed to 
the sessions — • Sec Section 347 and Notes thereon 

14 Commitment by Civil or Revenue Courts In respect of offences committed before 

or brought under notice of such Court in course ol iudlcial proceeding —See 
Section 478 and Notes thereon 

2S09« (/) When the evidence referred to in section 208, sub.sections 
^\he^ accused jwrson (/) and (d), has been taken, and he has (if necessary) 
to be discharged examined the accused for the purpose of enabling him 

to explain any circumstances appearing in the evidence against him, such 
Magistrate shall, if he finds that there are not sufiicient grounds for com- 
mitting the accused person for trial, record his reasons and discharge him^ 
unless it appears to the Magistrate that such person should be tried before 
himself or some other Magistrate, in which case he shall proceed accordingly* 

(2) Nothing in this section shall be deemed to prevent a Magistrate 
from discharging the accused at any previous stage of the case if, for reasons- 
to be recorded by such Magistrate, he considers the charge to be groundless 
* Code 0(1382 S 209 

207 When the CMJence referred to m S cos, pneas lands has been Uhen and he bns examined 
When accused person the accu-icd for the pnirpoM of enabling him to explain any cireumstancea 
to be discharged appearing in the evidence against bun such ^Iagi«tratc shall if ho finds tb&t 

there are not sufiicient grounds for committing the accused person for trut discharge him oslcss it 
appears to the Magistrate that such person should be tried Iwfoio himself or some other Magistrate u 
which case he shall proceed accordingly 

Nothing m this section shall be deemed to prevent a Magntrate from diacharg ug the accused a 
any previous stage of tho case if for reasons to be recorded by such Magistrate, he considers tho charge ti 
be groundless 

Code of 1872 S 195, para J and Expl Ilf 

175 When a Magistrate finds that there arc not safOcient grounds for comnutling tho accuaei 


or XVIII of this Vet 

EzpUnaUon III — An order of dsch-itgc cannot be male until the evidence of the witnesse: 
named for the prosecation has been taken 

Code of 1861 S 225 

225 When , 

JVJ en accused persor i i i ( , • i 

to be discharged > i 

s hould be put on bis trial before liiia'^elf m which case he sh all proceed under Chapter XIV of this Act 

6 (39) 2C AIR 1D39 Sind 223 (221) 1 L E <I940)Iar }5 40 ^ 

Emperor ' 

7 (20) 16 AIR 1929 Bom 269 (271) 30 Cn I, Joot 1066 E.rarerv Teltama Durrn,, 

8 (-12) 13 c„ I. Jom 413 (111) 15 M Go 7o (All) D»r,. DM v B, .piror 
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Synopsis 


1. 1/CBisJatixe changes 

2 Scope oE the section 

3 "When the CMdence reSerred to in S 2CS, 

sub-ss (1) and (3) has been taken 

4 Examination oE the accused ‘toe*' 512 and 

Notes thereon 

5 SuEEicient grounds for committing the 

accused 

6 'Shall discharge him 

7 Effect of order of discharge 


8 Posacr of Magistrate to award compensa- 

tion to accused on discharge SeoS 250 
and Nolcs thereon 

9 Recording reasons for discharge 

10 Order by superior Court for further En- 

quiry or commitment to sessions Sco 
N, 433 to 43D and Notes thereon 

11 ‘Unless It appears accordingly ” 

12 Sub-section (2) — Discharge without com- 

pleting inquiry where charge is ground- 
less 

13 Revision Sic ^ 433 to 439 nnd Notes 

thereon 


^OTE to the Srnejvw ‘>■0 the Note*. 
Covnttiltal when to be made See S 2(K>,\ote>5 
and 6 

Coromitlal when not to be made SeeS 20C NoteC 
CompetenoT to give tiidenee after discharge. Sec 
Note 7 

Discharge without anr cridcnce See S 20*5 Note C 
Graver oflenecs— .Committal prcferalk SecS ‘*00 
Note C 


inlicitcd tor the following topics 
Slagi trate •» duty See Note-. 5 and 6 See also 
S 209 Note 0 

Major and minor oScnccs See Note C 
Question of mere probahil tics or complicated ques 
tioos— Committal preferable Sec S 20C Note C 
Refusal of Jlagi Irate to enquire See S ‘*09 Notes 8 

and 11 

Scope of enquiry See Notes 5 and G 


3. Legislative changes 
Differences hetitcen Codes of 16G1 and 1872 — 

(1) The trorda ‘ or High Court ticrc ndded after Uic words Coiiit of Session in tbo 

Code of is“2 

(2) If tbo ^lagistratc should bold that tbo accused person should bo tried befoio 

lumsclf, tbo Codo of isoi ptottded that be should proceed under chapter siv 
thereof which related to the procedure to be followed m tbo trial of warrant 
cases , but tbe Code of 1872 proridcd that in sucb circumstances the Magtstrato 
should proceed under chapters xvi, svil or xvill thereof (which laid down tho 
procedure for the trial of summons ca«C3 and warrant cases and for summary 
trials respoctnclj) 

(3) Three explanations were added to the section in tlio Codo of 1872 Explanation 1 

provided that except in coiopouudaUe cases, tho absence of the complainant was 
not in itself a sufBcient ground of discharge Explanation ll proiided that a 
discharge was not equivalent to an acquittal and did not bar the revival of a 
prosecution for the same olTcncc Explanation ill provided tlmt an order of 
discharge could not be made until the evidence of all the witnesses named for 
the prosecution bad been taKcn 


Changes made tn 1882 — 

(1) Tbe words relating to the tal ing of cvidcnco referred to in section 208 and tho 

examination of the accused were added at the beginning of the section 

(2) The words ' before the Court of Session or High Court or for lemanding him ’ 

which occurred after tho words ' for committing the accused person to take his 
trial ' in the Code of 1872 were omitted 

(3) The woids ‘or some othci Magistrato” after tho word 'himself were added in 

the Codo of 1S92 

U) The three explanations to the section referred to above which occurred in the 
Code of 1672 were omitted 

(5) The second paragraph to the section providing for the discharge of the accused 
before completely taking the evidence for Oie prosecution and the defence was 
added ' 
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sessioaa® If tlio Magistiato lias c\wcidea his discretion and rccoidcd hia reasons for Bucb 
refusal, the revisional Court ^mU not intcrfero with it unless the reason appears on tbo faco 
of it to be untenable ' A Magistiato is bound to take the c\ idcnco of tho witncs-^cs summoned 
imdei this section * 

As to the powci of the Alogiatinto to rcquiio pioccss fees and other fee^, sec Notes 
on section 64i 

12 Officer conducting proscculton ■>— ?cc Section 495 

13 Procedure where, after commencing case as s trial of a warrant or summons case, 

the Magistrate considers the case to be one which ought to be committed to 
the sessions — See Section 347 and Notes tbercon 

14 Commitment by Civil or Revenue Courts In respect of offences committed before- 

or brought under notice of such Court in course of judicial proceeding — Seo 
Section 478 and Notes thereon 

209*’’' (/) When the evidence referred to m section 208, sub-scctions 
When accused person (f) and (j), has been taken, and he has (if necessary) 
to bo discharged examined the accused for the purpose of enabling him 

to explain any circumstances appearing in the evidence against him, such 
Magistrate shall, if he finds that there are not sufficient grounds for com- 
mitting the accused person for trial, record his reasons and discharge him, 
unless It appears to the Magistrate that such person should be tried before 
himself or some other Magistrate, in vuhich case he shall proceed accordingly* 

(2) Nothing in this section shall be deemed to prevent a Magistrate 
from discharging the accused at any previous stage of the case if, for reasons- 
to be recorded by such Magistrate, he con siders the charge to be grou ndless^ 
• Code of 1882 ^ 209 


wbicli case be shall proceed accordingly 

Nothing m this section shall be deemed to preieat a Magi-drnts from 
Rny previous stage ol the case if for reasons to be recorded by sneb Magiatrate, 
be groundless 

Code of 1872 S 195, para 1 and Expl III 
195 When a ITagutrato finds that Ibero are not snfScient grounds 
TVheu accu$cd ptnon person to take bis trial before the Court of Session or 
to 2>a discharged ing bim, be shall discharge luni, unless it appears 

person sbouH he put on ba tral before bunscU in whieb case be shall proceed 
or XVIII of this Act 


discharging the eecosed at 
be considers the ebatge to 


for committing the accused 
High Court, or for remand- 
to the Magistrate that such 
under Chapters I, XVU 


Ex’planahon III — An order of dibchargc cannot be isnde until tlio evidence of the witnesses 
named for the prosecution has been taken 

Code of 1861 S 22S 

^'' ben a ilag^tratc finds that there ate not sufficient grounds tor committing the accused 
mm accused person petwa to take his trial before the Court of Session or for temandm-’ bun, be 
to U dxscUrgcd shall discharge him unless it shall appear to the Magistrate that such person 

should be put ou his trial before himself in which cose he shall proceed under Chapter XIV of this Act 


6 { 39) 2G AIR 1939 Sind 2‘’2 (224) I R B (J940) Kar { 
Enfgcror 

7 (29) 16AIR]9‘’')Bom«)A0/07tl mn r -w -a,.- „ 

I 


40 Cn h Jour 818, Jashanmal v 


a U2)13C,1 i,j„»; 443 («1) 15MC»7S(ill) Duri,aD„llv Empa-or 
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Synopsis 


1. Legislaii'e charges 

2 Scope of the section 

3 “When the cMdence referred to in S 2CSt 

sub-ss.(l) and (3) has been taVen ** 

A Eiamination of the accused Sre S 313 and 
Notes tb'Teon 

5 Sufficient grounds for commimng the 

accused 

6 “Shall discharge him • 

7. Effect of order of discharge 


8 Potscr of Magistrate to award compensa- 

tion to accused on discharge SccS 250 
and Notes thereon 

9 Recording reasons for discharge 

10 Order by superior Court lor further In- 

quiry or commitment to sessions See 
S» -135 to 439 and Notes thereon 

11 “Unless It appears . accordingly ” 

12 Sub-section (2) — Discharge without com- 

pleting inquiry where charge is ground- 
less 

13 Revision See Ss 435 to 439 and Notes 

thereon 


NOTE to the Srnop-i'i S<'ellie'.0l 
Commitlil Vihen to be midc See S 209, Note^ 5 
and 6 

Committal trhen not to be made. SeeS 20C,Nolc6 
Competency to gire etidenee after di'chargc. Sec 
Note 7. 

Discharge arithout anr cridcncc See S 20^ Note C 
Graver oSenees— Committal preferable See S 20C, 
Note 6 


i indicitcd for the following topics 
Magistrate a duty See Notci 5 and C See nl-so 
S 203 NoteC 

Major and minor offences See Note C 
Question of mere probabilities or complicated ques 
HODS— Committal preferable Sec S 206 Note 6 
llcfu^dl of 3Iagi Irate to enquire See S 203, Notes 8 
and 11 

Scope of enquiry. See Notes 5 and 6 


1. Legislative changes 
Differences belueen Codes of 1601 and 1672 — 

( 1 ) The Tvorda “or High Court ’ vrorc added after Uic uorJs ‘ Court of Session” in tho 

Code of 1872 

( 2 ) If the Magistrate should bold that the accused perspn should be tried before 

lumself, the Code of 15CI provided that he should proceed under chapter 
thereof uhich related to tho proceduto to bo folloucd in tho trial of wairant 
cases, but the Code of 1672 provided that tn euch circumstances the Magistrate 
should proceed under chapters XVI, XVII or Will thereof (which laid down the 
procedure for the trial of summons ca«e3 and warrant cases and for summary 
trials rcspcctivclj ) 

(3) Three explanations were added to the section m tlie Code of 1672 Explanation I 

provided that, except m compoundablo cases, the absence of the complainant was 
not ID itself a sufficient ground of discharge Explanation ll provided that a 
discharge was not equivalent to an acquittal and did not bai the revival of a 
prosecution for the same offence Explanation in provided that an order of 
discharge could not bo made until the evidence of aTl the witnesses named lor 
the prosecution had been taken 

Changes made tn 1882 — 

(1) The words relating to tho taking of ovidcnco referred to in Section 203 and tho 

examination of the accused wero added at tho beginning of the section 

(2) The words "before the Court of Session or High Court or for remanding him ’ 

which occuried after the words * for committing the accused peison to take his 
trial' in the Code of 1872 were omitted 

(3) The words ‘or some othci Magistrate” after tho word himself were added in 

the Code of 1882 

(4) The three explanations to the section referred to above which occurrctl in tho 

Code of 1872 were omitted 

( 5 ) The second paragiaph to the section providing for the discharge of the accused 

before completclv taking the evidence for tlio prosecution and the defence, was 
added ' 
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Changes made tn 1898 — • 

(1) The 'woifla ‘if necessary” wei'C added after tbe ^ords ‘he has' and before tho 

■words ‘examined the acensed” 

(2) The words returning reasons to be recorded for an order of discharge itoder 

sub section (l) were added 

2 Scope of the section — This section specifies tho procedure to be adopted 
where after the evidence referred to in S 203 has been taken, tho Jfagistrate finds that 
there are not sufficient giounds for committing the accused ‘N^Tiero there are sufTicicnt 
grounds a charge should be framed nndta: S 210 There maj be a further c-rammation of 
Witnesses after the charge is framed (ss 211 and 212), and, if tbo Jfagistrate is satisfied 
after such examination that there are not sufficient grounds for committing tbe accused to 
the Court oi Session be can cancel tbe charge and discharge tho accused (s 21S, sub a. (2) ) 
The provisions of this section may be compared with those of S 253 which deals 
With the discharge of an accused person in the trial of warrant cases The follomng are 
the chief points of distinction between the two sections 

(1) The ground of discharge under this section is that the Jlagistrato holds that there 

are not sufficient grounds for conmttUng the accused person for trial, under 
s 253 the ground of discharge is that tho Magistrate holds that no case has been 
made out against the nccKjed which, if unrebaltcd, would warrant bis convichom 

( 2 ) The order of discharge under this section is passed after tbo evidenco for the 

prc^cution as well as that for the defence has been taken while under S 253 tbe 
order of discharge is passed before tbe evidence for the defence is taken 
{%) Under sub s tS) of s 209, as well as o! s 253 the Jlagistrate can discharge the 
accused e\en before the whole of the evidence referred to in subs U) of the 
respective sections has been taken Dut under s 209 tbe Magistrate must record 
the reasons whether the order of discheige is under sub s (l) or under sub s (a), 
while under s 253 no reasons need be recorded for an order of discharge under 
sub s (i) though reasons have to be recorded in case of discharge under sub s (2) 
(4) Theie is no provision in the trial of warrant cases for cancelling a charge once 
framed and for dmhatgmg the accused There is such a proi ision m tbo case of 
prehmmary enquiries m sessions cases (S 213) 

3 “When the evidence referred to m section 208, sub sections (l) and 

(3), has been taken ” — Except in caso= coming under sub s ( 2 ) the Magistrate must 
heai all tbe evidence referred to m S 20B sab sS fl) ind (s> before he can consider wbetbei 
theie are, or are not sufficient grounds for commitment Such evidence includes evidence 
both for the prosecution as well ag the defence and, hence it is not open to a Magistrate 
merely on the evidence for the prosecution aid before he has taken the e\ idence for the 

Section 209 — Note 3 

1 ( 03) 26 AU 564 (567) 1904 All W N 125 lAJlTJonrpno ' rr r Jr, . K^r, pattitv Fa.Hu. 


i discharge without 
u bi^uaiging the aecused without 


™ i “eLbir“™ 
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defence, to con'idcr whether there nre enfticienl groimls for committing the nccutioil * The 
contran tictt* though tenable under llio Codes of 1S72 /ind l^Gl* cannot be considered good 
law unlcr the pTsent Colo in a lew of the CTpro-^s language of llin «oction 

Under snl s. (3) of s SO'?, if the jrtKoiution or tlie nccused tipiilics to tlio ^lagi trato 
to jsme eummona for the flttenlnncc of nnj witn<s.'CS wIio-ms ctidcncc maj lo desiicd, it i3 
opep to the Magistrate to refuse the application if be thinks fit to do so This section b> 
riKjuinng the Magistrate to Ukc the cMdence rofcrrcil to in subs (3) of S 203 before 
considering if tlicrc are suflicicnt grounds for committing the accused docs not deprne him 
of the discretion he has under that suh-scction to refuse to sinninon anj uitnca? whom a 
partj tna\ dc«irc to summon® 

Although it 13 open to an nccu-ed to insist on gning liis c\idencc before tho 
"Magis’ratc frames a charge agam«t him or decides to discharge him jet an accused is not 
hound to tender anj ewidence m the prelimtnarj mquirj and his refusal to proclnco any 
evidence in 'uch inquirj cannot gno rise to anj adverse inference against him® 

Buh-soction (2) expres 1> roseraes the power of the Magistiato to discharge an 
accused person even before ho has taken nnj caidonce, if he finds tlint the chaige la 
groundlat Sec Note 12 

4 Ezamination oi the accused — SccS 312 nod Note^ thereon 

5 Sufficient grounds for committing the accused — In commitment 
proceedings what the Magi tratc has to see is whether there arc siifTicient grounds for 
commitment and not whether there are suflicient grounds foi contichon Hence whero 
there is a pnmo facte case for commitment the Magistrate is hound to commit tbo accnsccl 
and IS not empowered to enter into nice questions of the probabilities of the case and 
discharge the accused on the ground that m bis opinion tbo evidence is not sufficient to 
sustain a conviction^ But in order to satisfj himself that thcie are eufficient grounds for 

2 ( 2B) IS A I n 1929 lUcg 220 (200) G Itaog 531 30 Cn L Jour 1 Emperor v ifga Ehaing 
(Committ ng llagntrate is bouod to coasider the dcteocc evidence if it is tendered aud omission on his 
part to do so is not a mere irrejulidt; bat an illegaht; ) 

3 See (11) 12 Cn L Jour 20 (20) 8 lod Cis 1103 (Mad) Jornat J/abo>nedv AToideen Stz 

(Case exclusive!; triable b; the Sessions Couet — Prtma facie case for committal made out— OrdtoaiiJy 
defence evidence shonld not be gone into ) 

4 (18C5) 2 Snth W R Cr 60 (50) Queen v llernalh Itoy 

5 ( 12) 13 Cn L Jonr 778 (779 760) 36 afad S'*! 17 Ind Cos 410 Scssioiu J iidgc of Coimbatore v 

Immudi Kumara 

6 ( 27) 14 AIR 1927 Pat 292 (295) 28 Cti Ii Jour Cll Kumar Prasad v B tperor (Accused is not 
bound to disclosT his defence in a prclimmar; engu 17 ) 

Notes 

1 (43) 30 A 1 B 19t3 Oadb 233 (235 236) 41 CriTj 3oor 300 aOilndCa^SOl 2/a7omed^iiv 


functions of the Bess ons Jud^e and take upon himself the dutj of sitting the evidence in cases srtuch 
are on the border 1 ne ) 

( 42) 29 A I R 1912 Pal 38 (40) 42 Cn L Jour 767 19j Ind Caa 68^ Oanga Prasad v Bhaguat Deo 
(It he comes to tl e conclusion that there u evidence to be weighed be ought to commit tbe accused for 
trial and he oo;zht not to discharge tbe accused merely because he thinks that if he were to try tbe case 
himself he would not be prepared to convet ibe acensed on tbo evidenco before bun But if be comes 
to the conclus on that the evidence for Iho prosecut on is sach that no tribunal abelber a Judge or 
jury could be expected to convict tbo accused then he ought to d scborge tbe accused ) 

(41) 28 A I R lOfl Nag 224 (225) 42 Cn I Jonr 689 I L R (191‘>) Nag 433 195 Ind Cas 184 In re 

Ilimloojadia Oond (Test ix wbetl cr there is a ease to go before tbe jury — The qae t on whether an 
oDcnce falls under S 802 or S 304 Penal Code is as a role a difficult question which a Magistrate is 
as a rule not qualified by train ng or experience to decide andjt should therefore be left to tbe Sessions 
Court ) 
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« , j n oofi »r/. KtTijrt V Sheogolxni 
1 alibi and Gxaouimis 
rest holding alibi ss 
* 8gi Irate held ghonld 

•t) 

‘ ed (Magistrate mast 
flhelher conviction u 


/ 371 21 AIR 1937 All 373 (373) 38 Cn I* Jonr Co9 Jifta-2 v J ml^or iMngistmu, in n case of co^ cl 
logaod doubtful endenee ought to commit it foHnal however unevenly balanced evidence maybe In his 


'diT Fmpfror (If there merely cxiits la 
e evidence before Imn he should comniil 
the evidence for itself) 

Ioor613(rB) Pamchandra Uabap y 


te ought to commit, when there is enough 


• * 11 ^fcibiican V Emperor 

, njt Lai T flam inf 

( 71) 3 h W r H c n 27 (27) Oiiccn v Uaha Singh 
( 83) 6 All 40 (42) 1883 All W N 18C Empress v ttam Lall Singh 

(03) 26 All 661 (367) 1004 AU M N 12o 1 All L Jour 292 1 CriL Jour 510 ratliiy Faltu 

(Magistrate has no ^wet to declare the accosed guilty or inoecent of the offence with which he u 
charged ) 

( 18) 6 AIR 1918 All 156 (126) 40 All 615 19 Cti L Jour 700 Halt Pam v Canga Sahai (Sect on 209 
does not empower Jlag strata to write a jodgmeot ) 

( 19) 6 AIR 1919 AU 9 (10) 21 Cri L Jour 61 Sakdeo v SarjM 

( 03) S7 Bom 84 (80) 4 Bom L B 779 Emperor v Varjwandas (It u net necessary that ilagistJ^l* 
should satisfy himself fully of the guilt of tbe accused before maling a commitment ) 

(27)14 AIR 1927 AU 279 (232) 49 All 443 28 Cri L Jour 281 rmperor v Allah Uahr (If tie 
evidence is balanced then it u a matter to be tried and it ts h s duty to commit lot trial ) 

( 1(0 11 Cn L Joof 692 (694) 8 lad Cas 631 (Bom) In re Bai Parvati (Where a Magistrate eniertahu » 
doubt about we gbt and qcuhty of evidence tbe task of resolving tbe doubt should be left to Sessi*^^^^ 
Court) 

( 26) 13 AIR 1926 Cal 5‘’9 (528) 27 Cn L Jour 509 iTasim v SarAda Enpa (Do ) 


(Magistrate can form his opioioQ about credibility of witnesses but he cannot Closely criticise tbci 
evidence.) 

(08) 8 Cn L Jour 263 f’GS) 1908 Boo Re M 14 Cr ITaearay Eishen (The words'sufficient grounds 
in S 209 dn not mean sufficient grounds for convicting ) 

( 23) 10 AIR 1923 Lab 337 (339) 4 Lab 69 25 Cn L Joar 238 Mauln v rmperor 
( 29) 16 AIR 1929 Lab 403 (404) 30 Cn L Jour 234 Emperor v Wafadar 

( 13) 14 Cn L Jour 5‘’9 (544 845) 21 Ind Cas 129 (Mod) Afafional Banh of India v Eothandaravia 
(Mag strata is not ent tied to drew loferences from the evidence ) 

( 27) 14 AIR 1927 Mad 277 (278) 28 Cn L Jour 120 Cktnnammal v Eondoi Reddy 
(25) 12 AIR 1925 Mad 1061 {I0G2 1063) 48 Mad 874 26 Cn h Jour 1570 In re MameL 
Padavacht 


(■20) 7 AIR 1920 All 6'’ (52) 21 Cn L Jonr 318 Slakhm t Fartand Alt (Magistrate finding that on 
or other of accused was concerned iq the affair bat discharging on ground that there was not eufficien 
evidence just tying a conv ctioa— Sefd that he ought not to discharge ) 

( 20) 7 AIR 1920 Pat 5 U (59’) 21 Cri Ii Jour 202 Bslmakund Das v Emperor 

( 20) 7 AIR 1920 Mad 94 (96) 43 Mad 330 21 Cn L Jour 9Z In re Oandi Apfaraeu (Commlttm 

BI igistrate dyehargmg the accused by giving him ‘ benefit of doubt —Held Magistrate was not ent tie- 
todi:>cbsrge the accosed ) 

(16) 3 AIR 1916 Mad 1226 (1227 I2’9) 16 CnI. Jo« 307, Marasappawya v f/arasawa 

( 91) 18 !1 Pan Re No 3 Cr p 9 (10) ^uern Empress v Gurdif Smgh 

( 93) 1B93 Be Ko 1 Ct p 4 (FB) Mongal Singh v Empress (Magistrate is bound to conside 

?2cc,ae) of My of the general or special exceptions contamcd i 


Tmr\ \ccr^r) to rr pi«:cnArr.ED 
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coirmittm" the neensod for Inal tj a Sc<!sion<i Cwirt, tlio Jfagistroto is entitled to 
•neigh tlic CMjcncG from Unit jiflinl of mcw* nml if he finds tint the evidenco against 
the flocn^irtl i5 totalJr untni<tirorlh}'* and fhat Ibore are not sufficient grounds loi com 

<25)12 \1R IfVOudh 1C7 (1C') S'! Cn I, Jour IIM Ctejta KJmn r rmreror 
<03)l«*03runLBNo Ua.p 405 (400) Ktnj Fniper^r r ilaU 

<2'>) 1C AIR l‘*29 ‘J.nd 137 (13'') 30 Cn L Joor 6|S 23 Sind L R 310, Emperor v Walidino 
{3Ia?ist's‘e IS not just f od in allowins tong cr(>»i-«x\m nition of witnesses ns he has onl/tofind whether 
there wae a prima faeie caw for committing to the sessions or not ) 

< 30) 17 \IR 1930 S nd '*3 (103) 31 Cn L Jour 1X7 21 S nd L R 9C, Xi/r Khan v Emperor. 

( 72 22) 1 Low rat Tul 31S (34't Creirn t To Ai im 

( 11) 13 Cn I Jour C«S (C") IG Ind Ca* 33G (Cnl). Fnir ^fi t VaiJinnilhi 

< 15) 2 AIR 1915 All *-C ('7| 1C Cn L Jour 139, 3fan)it Fat v Emperor 

< 2') 15 \ir I om 220 (220 221) 29 Cn L Jour 957, Eurjorjv Koterojt v Emperor 
(51)2 3TerCj2 (C53) 

< 3') 22 KIR 1933 All 3CC (3C') 30 Cn L Jonr 1103 ttofiDmc Emperor (Alssistrate not to weigh 
CTidenee or give benefit of doubt to aceuwd bul to see whether there u sufiicieat eridence to commit ) 
[See (33) 20 AIR 1033 tfth 39 (39) 34 CnLJour39 JIahamad Khan v Emperor (Evidence both 
against tod ta farour of accused — Ifagistrstecommitttng to aosstoas deJibcrateJ/ Jeariag it to Sessions 
Coart to decide as to rehab I tjr of the evidence — Commitment not rjaashed )] 

tSrealsa (31) 18 KIR 1931 C\1 CO? (ClI) 59 Cal 275 3| Cn L Jour 3 Slicr Smijh v Jttendranath 
Sen {Prima facte case is not the tame Ihmg as proof )J 
■2 ( 43) 30 AIR 1943 Oudb 233 (235) 4tCnLJour309 201 Ind Cas 591 J/a7iomrd v flmpercr 
^ 42) 29 AIR 1942 Tat 3^ (40) 42 Cn L Jour 7C? 195 Ind Cat 05*’ Ganja Prasad v Bhagwal Deo 

< 41} 23 AIR 1941 Pat COS (50C 507) 42 Cnl Jour 570 191 Ind Cas 399 ilotnuddtn ^ Bheogobtnd 
Saliu (Cntcrioo to be app] rd bj Magistrate m weighing cvideoee is sot ijiute tame as will be finalljr 
Bppl ed bf Se< ions Court at tnal > 

(39) 26 AIR 1939 Bom 372 (373) 40CnLJoQr9>l AllMsraUyyi Alt ilahomtd 
■C3®) 1933 Mad VT h 810 (820) Pattu dtudaU v Emperor 

< 3~) 34 Kilt 1937 5Iad C54 (655) 38 Cri L Jour 703, Ella lUddx v Emperor (Magistrate is not 
precluded from find og that probation ease u ttUe ) 

<37) 2* AIR 1037 Pesb (13) 33CnJ Joor 427 FaialJiasah v Emperor 
<35) 22 AIR 1933 Bom 137 (138) 59 Boo 125 3C Cn L Jour C13 (FB) Hamehandra Sabajt r 
iTmperor 

3 (41) 23 AIR Ida Pat 503 (506) 42 Cn L Jour 576 194 Ind Cas 399, AFotnuddiH v 
Sahti 

{ 04) I Cn L Jouf 519 (S'*!) 26 All 564 1904 AU N 125 1 All L Jour 292 Fallu v Fatlu 

< 22) 9 AID 19‘’2 Mad 43 (14) 2d Cn L Joor 209 Ponntah Ttrumalai Vandayya v jSmperor (To hold 
otherwise would be W make the preliminary enquiry directed by the (3odo a mere matter of form while 

'*'id innocent men 


' Id not of course 

require in eases tnabfe exclusively by the Cooit of Session the same high standard of proof for tbe 
prosecution as be would require m cases which he can himself finaUy dispose of ) 

(82) 5 All 161 (162 1C3) 1882 AU W N 223 Lachmaa v Jwtla (There is nothing m law which 
prob b ts discharge of the accused even though there la the evidence of witnesses who claim to be eye 
witnp ses but whom the Mag strate entirely discredits ) 

(07)CCnLJour 406 (411) 12 CalWNll7 6 Cal L Jour 760 Rash fJchnr* v Bmpcroi- (Do) 

( 99) 21 All 265 (267) 1899 All W N 61 In re Satyan Singh (Suflic ency of evidence can bo considered 
by comm tt ng Mag strate ) 

■< 15) 2 AfR 1915 All 186 (187 188) IG Cn L Jour 429 37 AU 355 Dharai t v /o(» Prasad 
( 2'’) 9 AIR 19)0 All 1C8 (169) 44 All 57 22 Cn L Jour 70J Muhammad Abdul Iladt v Baldeo 
Sahai (Magistrate I as power to discharge eccused after taking into consideration defence evidence ) 

( 15) 2 AIR 1915 Bom 19o (19C) 16 Cn L Jour 747 (74H) Emperor v Ba\ Mahalaxmi (Sfagistrate is 

well within hu power m cross examining pro ecntion witnesses ) 

( 07) 5 Cri L Jour 21J (216) 9 Bora L R 225 Et iperor v Riiteyi Hart 

(33) 20 AIR 1933 Bom 158 (161 163) 57 IJom430 34 Cn L Jonr 564 Emperor y Parashram Bhi^ a. 

(Overruled in AIR 1935 Bom 137 59 Bom 125 36 Cn L Jonc C 13 (FB) on another point ) 

(‘*4) 11 AIR 1924 Cal Ct9 (CIO) 61 Cal 849 26CnLJoutll7 Torapaefa v KaUpada 
(26) 13 AIR 1926Cil 628 (508) 27 Cri L Jour 609 KasittAhy Sarada Krtpa 

< 02 01) 7 Cal W N 77 (79) JIarbans Stngh r Pakir Das 
( 99j 1899 Ml \\ N 135 (135) /',„pr«sj v Dukes 

< 10) 11 Cn I Jour 751 (750) s Ind Cas 1044 (Lab), Jftr Abdullah v Emperor 


3CrPC 61 



^VHEN ACCUSED TO BE DISCUAIIGED 


1282 [S 209 N5I 

mitment ,* he is bound to discharge the accn<?ecl imder this section. See also ^ote3 oa 
s 437, and the undermentioned cases ® 


lier. 


' . • xyya. v A’flrasayi/a- 

• • irdet to ttdjudge oo 

{■18) 5 AIR 1918 Upp Bur 11 {11, 12} 3 Upp Bor Bol 29 19 Cn L Joor 102, Smy\n t Emperor. 
(rroposition laid down m 9 Cal W N 829 2 Cn L Joor 534 u too wide and is inconsistent with prori- 
sions o! sub 3 (2) ol S 213 ) 

( 21 ) 8 AIR 1921 Sind 5 (6) ISSindLRl 22 Cn I. Joor S?0, Aidas TcXcliond t Sahan 
( 25) 12 A I R 1925 Oudh 167 (163) 25 Cn I. Joor 1189 Chheda Khan T. Emperor {Magiatrale not 
bound to commit where conf iction is irnpos«ible ) 

( 27} 14 A I R 1927 Rang 74 (78) 4 lUng 471 28 Cn L Joor 21D, 2Iaung Illtn Gijaw t Mauny 
Po S«n 

( 03) 1903 Pun L B Ro 149, p 408 (409) Zing Emperor v. Ifah 

{ 81) 1 eit 283 (239) (Where there is not sufficient endence to warrant a cotnmitnient the Magistrate 
IS not lustided in malting a commitment ) 

(91) 2 Weir 260 (361), Sanlcaraya » Eeralal Subba Aiya (Where Magistrate bad doubted whether any 
oOenee had been eomtciitted at all be was justified in discharging the accused ) 

( 30) 1930 Mad IV N 63$ (683, 634), Venhatastcami ▼ Bayj/a Chimjnn 

( 31) 1931 Mad B N 116 (117, 118) Chandrakau ilalatairayer v Emperor (Defence endence showed 
that prosecution witnesses could not be beUered— Discharge ot accused is justified ) 

( IS) 14 On h Jour 491 (491) 20 lod Cas 747 (AU). Shahtad t Emperor 

( 24) 11 AIR 1924 AU 664 (663) 46 All 537 25 Cn L Jour 795 Ganpnt Lai r Emperor 

( 25) 12 AIR 1925 AU 670 (670, 671) 27 Cn L Joor 2. JJibar Jh t Raja Bahadur. 

('70] 14 Sotb W B Cr 16 (16) Queen r iirtjto Doha 

[See ( 26) 13 AIR 1926 Fat 5 (8) 26 Cn L Joor 1599 Pershad Tetoan t Emperor ] 

■ - r r - 


I ii) 29 AIR 1942 Pat 88 140) 42 Ui L Jour 76/ 195 Ind Cas 682, Ganqa Prasad T BJuxqval Deo 
{ 35) 22 AIR 1935 Bom 137 (138, 141 143) 59 Bom 125 36 Cn L Jour 643 (FB), iTamc/ianc/ra BaJuja 
V Emperor 

{ 84) 1801 All W K 14 (14), Empress v Sumer (Insufficient endence— Discharge justified ) 

( 24) 11 AIR 1924 AU 664 (66^) 46 All 537 25 Cn E Jour 795, Ganpat Lol v Bmperor (Magistrate- 
satisfied that prosecution was baseless ) 

( 93) 1893 Rat 746 (746) Empress t Vaja Baiji 

I 701 IQ ^ ♦», W W f. 10 /nil D« 1. »T »— _ /^ r. 


, . ’ (Mere suspicion eren strong 

th !■ 187, Emperor v Mour,, 
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6 “Shall discharge him" — II has been <!cen m ^olo 5 that ^hea tho 
Mngi Into finds that there are no eiiflicicnl grounds for committing tho acciised, he is bound 
to discharge him Hence where in a proceeding against A some of the witnesses say that 
the offence was committed 1 % E the Magi trate sliould not suspend the proceeding against 
A and go on with the case again«t n with a mcw to commit cither the one oi tho otiier of 
them The 'Magi tnte «hould go on with the inquiry against A and proceeding should not 
bo started against B until A is either convicted acquitted or discharged * 

It has been held that an order of discharge may be presumed to ha^ o been made 
though there is no formal order on the record * Similarly it has been held that where a 
person IS charged with a major offence anl tho Magiatcato finding that such a charge does 
not lie frames a charge for a minor offence and proceeds on tho basis of such charge his 
proceeding amounts to a discharge of tho accused with reference to the major offence so 
as to enable a Court of revision to direct a further inquiry or a commitment to the sessions ® 
But where the pro^ution did not prc:»3 for a charge being framed for a major offence the 
mere fact that the accused has been charged with a minor offence does not mean that he 
has been discharged m respect of the major offence * 

7. Effect of order of discharge — An order of discharge does not operate as 
an acquittal and does not bar a fresh trial of the accused for the same offence (s 403) But 
the pereon discharged is no longer an accused jTerson and the disquahfication of an accused 
person to give c\ ideace m his ow n case does not attach to him ' A discharge is aloo such a 
termination of a prosecution as would entitle tho discharged person to maintain an action 
for damages for malicious prosecution * 

8 Power oi Magistrate to award compensation to accused on discharge — >SeeS 2o0 

aod holes tliereoo 

9 Recording reasons for discharge —The Magistrate must record bia reasons 
when be discharges an accused person under this section ‘ But he need not record a formal 
judgment as laid down m s 327^ ^\bere there are several accused and different accused 
are discharged at different stages of the inquiry it is enough if the reasons for their 
discharge are recorded at the end of the inquiry * 

out agaia<t them— Magistrate acting properly m a«se«sing esidence— Sessions Judge who took d Setent 
view held acted improperly in ordering commitment of accused for dacoity without specidc finding of 
prima faeu evidence of dacoity ) 

( 73) 1973 Rat 73 (73) Erg v Songepa (Magistrate not justified la discharging an accused person 
merely because he bad been illegally arrested by the police ) 

( 7l) 1874 Pon Re ho 17 Cr p 23 NthalStnghv ilohamda (Ollence disclosed d fierent from oQence 
compla ned — No ground for d scl aege ) 

f ( 29) le AIR 19'’9 S nd 17 (17) 30 Cn L Jonr 459 Shcr Mahomed v Emperor (A contrary proce 
2 

“ 20 Cn L Jour 778 Sheo Naraxn Singh 7 Padha 

( 32) 19 AIR 1932 hag 8o (85) 33 Cn h Jour 558 Jiam Hao t Emperor 

4 (19) 6 AIR 1919 Mad 047 (817) 19 Cn E Jour 045 41 Mad 982 (983) re J/arappa Goiintfan 
Also see 8 25d hole 4 S 403, hole 14 and 8 437 Note 8 
Note 7 

1 { 08) 0 Cn L Jour 370 (372) 4 Low Bur Rol 3G2 Aung Mtn r Emperor (This is so whether the 
order of d ^charge is legal or illegal ) 

2 ( 81) 6 Bora 376 (380) Ve tu 7 Coorj/a Narayan 

Note 9 

1 { 39) 26 AIR 1939 Bom 372 (S74) 40 Cn L Jour 951 AJberattg 7 Ah Ma)iomed 

( 27) 14 AIR 1927 Rang 74 (78) 4 Rang 471 28 Cn L Jour '>19 Maung Him Gjiu. 7 Maung 

Po Sexn 

2 ( 18) 6 AIR 1918 All 126 (126) 40 AH 615 19 Cn L Jour 706 /Tail Pam 7 Oanga 

3 ( 2“’) 9 AIR 192'> Mad 19} (196 197) 21 Cn L Jour 269 A’aramtan 7 Emperor 
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mJtment* be i 3 bound to discharge tbe accused under this section See also Notes on 
S 437, and tbe undermentioned eases ® 

( 09) 11 Cn L Joar 18 (19) 4 Ind Cas 612 1902 Pnn He No 10 Cr, SuUant v Emperor 

' peror 


( 16) 3 A I R 1916 Mad 1226 (1227 1228) 16 Cn h Jouc 307 (303), Narasappaijija t Narasayya 
(Mag strata may examine varying statements of the vitnesses for prosecution in order to adjudge on 
their credibility ) 

( 18) 5 AIR 1918 Upp Bur 11 (11 12) 3 Upp Buf Rnl 29 19 Cn L Jour 102 Nga Emytn v Emperor, 
(Proposition U.id down in 9 Cal W N 829 2 Cci L Jout S3t w too wide and is inconsistent with provi- 
sions of sub 3 (2) of S 213 ) 

( 21) 8 AIR 1921 Siod 5 (6) 15 Sind L R 1 22 Cn L Jour 570 Aidas Tekchand v Saban 

( 25) 12 A I R 1925 Oudh 167 (168) 25 Cn L Jour 1189 Chheda Khan v Emperor (Magistrate not 
bound to commit where conviction is impossible ) 

(27) 14 AIR 1927 Rang 74 (78) 4 Rang 471 28 CnL Jour 219 Maiinp EtxnGyaw v Maitng 
Pa Se»ft 


( 

t 

( 


whether any 


dence showed 


( 70) 14 Suth W R Cf 16 (10) Queen v Krtslo Doha 
[Sse ( 26) 13 AIR 1926 Pat 5 (8) 20 Cn L Jour 1589 Penkad Tewan v Emperor ] 

4 / 451 an iTH 10-ia r> lU Oaa 1040 Atr> Tt»-5A0 oni t-a en »r a 


V £jmpeTvr 

( 84) 1884 All W N 14 (14) Empress v Sumer (InsulEc ent evidence— Discharge lustiBed ) 

( 24) 11 AIR 1924 All 664 (665) 46 All 537 25CnLJout795 GanpatLalv Empeior (Magistrate 
satisfied that prosecution was baseless ) ^ 


- 6 lias bei uus—i^ummiunent was quashed 1 

( 911 2 We r PI'S ^“>171 ri, » j -r- ' 

(Mere susp cion even strong 

'SS r *” « <=" 187. E,.„ror v 
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6. "Shall discharge him ” — It has been seen m ^oto 5 that nhen the 
Magi^tnle finds that there are no •nifiicient grounds for committing the accused, he is bound 
to di=ch*xrgo him Hence, ^vhorc m a proceeding against A some of the nitnosses saj that 
the offence was committed hj B, the Magistrate should not siispend the proceeding against 
A and go on with the case agam«t n, with a mcu to commit cither the one or the other of 
them The ’'lagis'rato 'hould go on with the mquir} agamst A, and proceeding should not 
be started against B until A is cither conneted acquitted or discharged * 

It has Ixcn held that an order of disclmge maj be presumed to Ime been made 
though there is no formal order on tlie record* Sirailarlj, it has been held that ^hero a 
person is charged with a major offence and the Magistrate finding that such a charge does 
not lie, frames a charge for a minor offence and proceeds on the basis of such charge, his 
proceeding amounts to a discharge of the accused with reference to the major offence so 
as to enable a Court of revi=ion to direct a further mquic) or a commitment to the sessions * 
But where the prosecution did not press for a charge being framed for a major offence, the 
mere fact that the accused has been charged with a minor offence does not mean that be 
has been discharged in respect of the major offence * 

7. Effect of order of discharge — An order of discharge does not operate as 
an acquittal and docs not bar a fresh Inal of the accused for the same offence (s 403) But 
the person discharged is no longer an accused person and the disqualification of an accused 
person to gi\ e evidence in his on n case docs not attach to him ^ A discharge is also such a 
termination of a prosecution as would entitle the discharged person to maintain an action 
for damages for malicious prosecution * 

& Power oi Mtfistrate to award compenaaiion to accused on diseliarge — >SeeS 2S0 
and Notes thereoa 

9 Recording reasons for discharge —The Magistrate must recoid his reasons 
nben be discharges an accused person under this section ‘ But be need not record a formal 
as laid doti a in S 367* Where there arc set eral accused and different accused 
are discharged at different stages of the inquiry it is enough if the reasons for their 

discharge are recorded at the end of tlio inquiry * 

out agaio't them— Slagistrate acting pcoperlym 8«se*sing «vid«nce— Sessions Judge ivho took different 
Tiew held acted improperly in ordering commitment of accused for daroity mthout specifis Sading of 
f rtmo /oete eridence of dacoity ) 

( 73) 1873 Rat 73 (73) Reg t Sanjapa (Magistrate not justified in di«chargiDg an accused person 
merely because be bad been illegally arrested by the police ) 

( 71) 1874 Pun Re No 17 Cr p 29 NihalSingh'v Mohamda (Offence d sclosed different from offence 
complained — No ground for discharge ) 

Note 6 

f ( 29) 16 AIR 19‘>9 Sind 17 (17) 30 Cri L Jour 459 Slier Mahomed v Emperor (A contrary proce 
dure IS cot illegal but ssas held to be ansa table ) 

2 ( 77) 1 Bom 610 (619) Reg v IlanmatUa 

3 ( 19) 6 AIR 1919 All 66 (66 67) 42 All 128 20 Cn L Jour 773 Shto /7orain Singh t Radha 

Mohan 

( 32) 19 AIR 1932 Nag 85 (93) 33 Cn L Jour 558 Ram Rao ▼ Emperor 

d (19) 6 AIR 1919 jiad 817 (817) 19 Cn L Jour 945 41 Mad 932 (983) In re JJarappa Gounian 
Also see 8 253 Note 4 8 403, Note 14 and S 437 Note 8 
Note 7 

1 ( 08) 0 Cn L Jour 370 (372) 4 Low Dur Rnl 362 Aung Afw v JSmperor (This is 'o whether tbe 
order of d scharge is legal or illegal ) 

2 ( 81) 6 Bom 376 (380) Vritu v Coorya Narayan 

Note 9 

1 ( 39) 26 AIR 1939 Bom 372 ( 174) 40 Cri L Jour 951 AkheraUy v Ah Mahomed 

( 27) 14 AIR 1927 Rang 74 (78) 4 Rang 471 28 Cn L Jour 219 Afauny Jlhn Gyaii v Maung 

Po Sein 

2 ( 16) 5 AIR 1918 All 126 (126) 40 All 615 19 Cn L Jour 706 ilail Ram v Can^a 

3 ( 22} 9 AIR 1922 Mad 193 (196, 197) 21 Cn L Jour 269 Naramban v Emperor 
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10 Order by superior Court for further inquiry or commitment to sessions —See Ss 433 
to 439 and Notes thereon 

11. “ Unless it appears . . . accordingly,” — 'Whero there ure not sufficient 
grounds for commitment, the Magistrate may, in proper cases, try the case himself or 
send it to any other Magistrate for trial instead of discharging the accused ^ But whero 
there are good grounds for commitment the ilagistrato i9 hound to framo n charge and 
commit the case to the Court of Session He lias no poner in such cases to send the case 
to a Magistrate with special powers under 8 80, although such specially empowered 
Magistrate may ha\ e jurisdiction to try the offence * A Magistrate should not treat a gra^ o 
offence beyond his jurisdiction as a less graie offenco m order to bring it withm his 
jurisdiction ® 

12 Sub.section (2) — Discharge without completing inquiry where 
charge is groundless —Section 195 of tho Code of 1872 expressly forbade a Magistrate 
m a preliminary inquiry under thia chapter to discharge an accused person before 
completely taking the e\ idence for the prosecution This prOTision has been omitted m tho 
later Codes and sub s ( 2 ) has been added which expressly permits tho Magistrate to 
discharge an accused person at any stage of the inquiry if he finds that tbs charge u 
groundless although he has not fully taken tho c\idenco either for the prosecution or for 
the accused ^ Thus, when the account given by tho prosecutor himself, of a transaction is 
of such a nature as to deprive it of a criminal character, tho Jlogistrate is justified m 
concluding that tho charge is groundless and in discharging tho accused immediately 
without proceeding further with the inquiry* But an order of discharge under this sub. 
section can only bo passed by a Jfogistrate who is legally seised of the case Thus, where 
Hole U 

1 (37) 24 Alii 1937 Lab 217 (219) 33 Cti L Jour 993 /itrput v Emp$ror, (Magistrate has 
junsdietioQ to decide wbetber the oSeace is triable by Session* Court or is triable by himself ^ 
Where there is nothing to show that the Magistrate snatched at any jurisdiction or perversely held that 
the oftenee was one triable by himself m order to minimize the olI''sce hU order will not be upset ) 

(99) 22 Mad 459 (iSo) 2Weir35i Qu<e>i Emprest r Bangamani 

{ 84) 10 Cal 85 (86) 13 Cal L Bep 375 Empress v Paramananda (Section 209 empowers a Magatrato 
holding an enquiry to try the case himself if he thinks that only nn oflence within his jurisdiction has 
been committed although there is some evidence which if believed would take the case out of his (uiis. 
diction— But this course should he very rarely, if ever, taken by nuy ofDcer invested with special powers 
under S 30 ) 

2 (03) 7 C&\ W N 4S7 (460), Amvr £/iqm V Bmprror 
Also see S 80, Note 3 

3. (’45) 32 AIR 1945 Sind 125 (127) 1 1; R (1945) Kar 109 221 Ind Cas 31 Dr Sanvm\hsvif} Teja,^ 
iing Yogi v Eviperor (Forged document valuable secunty—Intention to use for chealing—Case is 
triable bv Sessions Court — Magistrate cannot Ignore facts and usurp jurisUiction ) 

agistrate 


, , ,■ . , ■ Tlachhey 

Aalwar (Numerous persons noting and causing gnevous hurt and death— Fetson accused of causin- 

death absconding— Charge against accused held ou|,ht to be framed under S 302 or at least S 304 

read with S 149 Penal Code-Magistrate held could not try case by framins charcre under Ss 147 aod 

325 read with S 149 Penal Code ) ° 

(■41) 23 air ion s,„a so (as) 42 Cn L Jmr 460 m Ind Cas 451 Ma^Aara,, Outnclmi v 
Emperor (Magistrate should not usurp jurisdiction he has not got by merely altering aumheca of 
sections, e g. by treating oSeuee under S 220, Penal Code aa one under S 847, Pcual Code- OHenee 
^ Code — Magistrate should commit ca=e even if he has 

(’ll) 12 Cn L Jour 20 (20) 8 Ind Cas 1103 (Mad) Javial Vahamtd v Zloidccn Sa 

Note 12 

rjt 

* I ^ 3C7 S5AU1040, S II Jhaltoa^a-v Emperor 

■ ■ ■ . ‘ k T Emperor 


Also £60 8 253, Note 7. 
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n cannot Ic taVcn coj^iranco of, for Tract of a complamt fioni the proper soiuce under 
s. I'lj, tbo Afasistrate cannot di-^cbargo the accus-^ Under this sub section * 

13 RcMsion — «!• 435 to ^30 and Noieb tbcrcog 


210.’^ (/) When, upon such evidence being taken and such exami- 
ben charge u nation (i! any) being made, the Magistrate is satisfied that 
lobefraned there are sufficient grounds for committing the accused for 

trial, he shall frame a charge under his hand, declaring with what offence 
the accused is charged 


Charge to be eipHined (j) As soon as such Charge has been framed, it shall 

end eopT turn bed to be read and explained to the accused, and a copy thereof 
shall, if he so requires, be given to him free of cost 


Synopsis 

1 Legislative changes (S 210 and S 213) | 8 

2 Scope oi the section 


3 ‘ When upon such evidence being taken 

4 EzaousaDoa o! the accused See S 31^ sad 

Note* thereon 

5 * Is satislied that there are sufficient grounds 

for commuting the accused 

6 * He shall frame a charge 

7 Form and contents o( charge SecS» '*‘>1 

to S32 


Joinder of charges Sec Notes on S 207 anl 
S> 233 to *’30 
9 Power of Sessions Court to add to or alter 
charge /rained by committing Magistrate 
See Notes on S 226 

10 Plea of insanity raised m defence — Pro- 
cedure Bee S 46D 

It Sub section (2) — Charge to be read and 
explained to accused 

12 Right of accused to cross examine pro- 
secution witnesses after charge is framed 
Bee S S13 Note 7 


* Code of 1882 S 210 

210 Uhen ipou ucli eMdence bciitp taken and such eiaminalion (if anj) being mule the 
Iff en charge i< to be Magutrate finds that there are suOic ent grounds for committing the accused 
framed for tnal be shall frame a charge under his band decUr ng v,itb ^ 1 at offence 

the accused la charged 

Charge to be ezplavud As soon a« the charge has been framed it shall be read and expla t ed 

and copy fumtshed to to the accused and a copy thereof shall if he so reiiuires be giicn to him 
accused free of cost 

Code of 1872 S 198, para 1 and S 199 

f 98 TT hen tl e Magistrate determ nea to send the accused person before t) e Court of Scss on oi 
High Court for trial he diall after the evidence has been recorded make a written 
Contents of charge in-trument under his hand and seal declaring mth -nhal offence the accused 
person is charged and ghall direct biro to be tried by such Court on such charge 
lie shall also record bis reasons for committing such accu'ied person 

199 As soon as the charge on which the accused person is to be tried has been prepared it shall 
Copyo/ charge to be be read and explauied to him and a copy or translat on thereof shall be furnished 
furnished lo accused to him it he so reqaire 

Code of 1861 Ss 227 and 233 

Copy of c) arge to be 327 As soon as the charge on which the accu=ci.l person la to be trie 1 

furnxshed to accused has been prepared as hereinafter d reeled it shall be read to him and a copy 
person • . • 

233 n 

What if t cl arge ts \ ith what offence the accused person h charged and shill d rect the iiccnieil 
to contax i person to be tried by socli Court on such cliarge A copy of Hus instrument shall 

be forisacJed w Ih the record of the prelmunary inquiry to the Court of bcssion 
before wl ch the accu ed person is to be tried and a copy shall also be ««nt to Ihe Publ c Ptxxc tor or to 
tbe officer appo nted to conduct tlie prosecution 

3 - V 7^ ^ -lAmina 

I'', 'll 1 I * I I ^ (Mag trata Laving no 

■ III n ' I ‘ (u tran fer to Court of 

I • I .<• < ' 
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10 Order by superior Court for further Inquiry or commitment to sessions —See Sa 433 
to 439 and Notes thereon. 

11 . “ Unless It appears . . . accordingly,” — Where there «re not sufficient 
grounds for commitment the Ifagistrale may, m proper cases, try the case himself or 
send it to any other Jlagistrnte for trial instead of discharging the accused ‘ But where 
there are good grounds for commitment the Ilagistrato is bound to frame a charge and 
commit the case to the Court of Session He has no power in such coses to send the case 
to a Magistrate with special powers under S SO, olthough such speciallj empowered 
Magistrate may have jurisdiction to try the offence * A Magistrate should not treat a gra\ o 
offence beyond his jurisdiction as a less grave offence m order to bring jt within his 
jniisdictiOD ® 

12 Sub-section (2) — Discharge without completing inquiry where 
charge is groundless —Section 195 of the Code of 1872 cxpresslj forbade a Magistrate 
m a preliminary inquirj under this chapter to discharge an accused person before 
completely taking the evidence for the prosecution This provision has been omitted in the 
later Codes and sub a (2) has been added which expressly permits the Magistrate to 
discharge an accused person at any stage of the inquiry if ho finds that the charge is 
groundless although he has not fully taken the evidence cither for the prosecution or for 
the accused ^ Thus when the account given by the prosecutor himself of a transaction is 
of such a nature as to deprive it of a cnmiaal character, the Magistiafco is justified m 
concluding that the charge is groundless and m discharging the accused immediately 
without proceeding further with the inquiry* But an order of discharge under this sub. 
section can only bo passed by a Magistrate who is legally seised of the case Thus where 
Kote ll 

1 ( 37} 24 AIB 1937 Lah 217 (219) 38 CnL Jour 992 Ktrpal Stngh v Emperor (Magistrate has 
jnrisdietion to decide whether the otfeace >$ triable by Session* Court or is triable by himself » 
Where there is noth ng to show that the Uegistrote soatebed at any jurisdictioo or perversely held that 
the oSencQ was one triable by himself to order to miuimize the ofi^nce his order will not bo upset ) 

( 99) 22 Mad 459 (460) 2 Weir 254 Queen Empress v JlanpaMoni 

(pn m r«i r,i T B*" 97'' /« »* ,, , 


under 8 30 ) 

2 ( 03) 7 Cal W N 457 (460) Amir Khan t Emperor 
Also see S 30 Note 3 

3 ( 45} 32 AIB 1945 Sind 125 (127) I Z< R (1945) Kar 109 221 Ind Cas 31 Dr Teia.' 

sing Yogi y Emperor (Forged document valuable security— Intention to use for cheating— Case is 

^ agistrate 


^ , , Uachhey 

Kalwar (Numerous persons noting and causing grieyons hurt and death— Person accused of can=ing 
death absconding— Charge against accused held ought to bo framed under S 302 or at least S 304 

read with S 149 Penal Code-Magistrate held could not try case by framing charse under Ss 147 and 

325 read with S 149 Peoal Code ) 

( 41) 23 AIR 1941 S nd 36 (33) 42 Cn L Jour 460 193 Ind Cas 4o4 JUajisfiarfim Gianchand v 

Lmperor (Magistrate should not usurp junsdiction he has cot got by merely altetiu'' numbers ot 
sections e g by treating oflence under 9 220 Penal Code as one under S 347, Penal Code— OSenco 
jurScUooT^^"' ^ ^ M«S>strate should commit case even if he has 

1 11) 12 Cn L Jour 20 (20) 8 Ind Cas 1103 (Jlia) Jamal ilahomtd v Zloidecn Sa 
... _ Note 12 

1 ( 84) 1884 Eat 201 (201) Dhanjibhoy v Fparjt 

34CttLJoac%7 55AU1C40,S JI Jfwliejlav Emoeror 

2 (23)lSAIRl923 Lah915(gi6),ABnry/<,ttT rwperor Emperor 

(81) 1381 Eat 201 (901) DAanjiWjoyv Puarii 
Also see S 233, Note 7 
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a ca«o cannot he taken cognirance of, for want of a complaint from the proper source under 
tbc Magi Irate cannot discliarge the accas-Hl under this sub section ’ 

13 RcMsion — See 433 to^39 andhotCs tbeccoa 


210.* (/) When, upon such evidence being taken and such exami- 
Mtenclarfeia nation (if any) being made, the Magistrate is satisfied that 
tobciranrd there are sufficient grounds for committing the accused for 

trial, he shall frame a charge under his hand, declaring with what offence 
the accused is charged 


Charge to be eipiaincJ ( 2 ) As soon as such charge has been framed, it shall 

a-’d eexT faniiOicj io be read and explained to the accused, and a copy thereof 
shall, if he so requires, be given to him free of cost 


Synopsii 


1 Le^slative changes (S 210 and S 213) 

2 Scope of the section 

3 “When upon such evidence being taken ’ 
A Examination of the accused See S 3li and 

^otcs the»con 

5 ‘ Is satisfied that there are sufficient grounds 

lor eoRunitimg the accused ' 

6 ‘ Ke shall frame a charge “ 

7 Form and contents of charge SecSs “21 

to 23“ 


8 Joinder of charges Sec Nofci on S 207 sad 

S, 233 to 230 

9 Power of Sessions Court to add to or alter 

charge framed by committing Magistrate 
See Notes on S 226 

10 Plea of insanity raised in defence — Pro- 

cedure See 8 469 

11 Sub section (2) — Charge to be read and 

explained to accused 

12 Right of accused to cross-examine pro- 

secution witnesses after charge Is framed 
Sees 213, Note 7 


« Code of 1882 S 210 

210 IMicn upon such evidence being taken and such examination (t any) being made the 
When charge u to be 31aguCrate dodt that there are sufficient grounds foi committing the accused 
framed lot tnal he shall frame a charge under his band decUr ng with whtt oSence 

the accused u charged 

Charge to be explained, As soon as the charge has been framed it shall be read andexplaiuel 

Ofid copy fumuhed to to the accused and a copy thereof shall if he so reiiuites be given to him 
accused free of cost 

Code of 1872 S 198, para 1 and S 199 

198 When the 


Contents of charge 

person is charged and shall direct him to be tried by such Court on such charge 
He shall also record hin reasons for commiUing sneb accused person 

199. As soon as the charge on which the accused person is to be tried has bee j i repnred it shall 
Copy of charge to be he read and explained to him and a copy or translation thereof shall be furnished 
famithed to accused to him if he so rcgniie 

Code of 1861 Ss 227 and 233 

Copy of charge to be 227 As soon as the charge on which the accused person i3 to be tried 

furnished to accused has been prepared ns hereinafter directed it shall be read to him and a copy 
person ... 

233 


What tl e cl arge 1 
to contain 

before wl ch the qcci 
the officer appointed 


V ith what offence tl« accused person is charged and shall direct the accused 
person to be tried by such Conrt on auch charge \ copy of this instrument shall 
be forwarded with the record of the preliminary inquiry to the Court of Session 
;d person u to be tned and a copy sliall also bo sent to the Publie rnxeutcr or to 
conduct the prosecution 


3 ( 33) 20 AIR 1933 4^3 (4x3) 34 Cri L Jour 800 Subrajnaiiya v Siraini Aaiinii 

[See (41) 28 AIR 1941 5Iaa 833 (833 834) Wanji Bedd* t Narasamma (Mag «tratc haring no 
jurisdiction to try case— He should either submit records to District Magistrate to Iran fer to Court of 
competent jurisdictioa or return complaint for presentatioii to proper Court )] 




WHEN ACCUSED TO BE DISCIIAIIGED 


128i [ S 209 N 10-12 j 

10 Order by superior Court for further inquiry or commitment to sessions —See Sa 435 

to 439 and Notes thereon 

11 “Unless It appears, . accordingly," — "Where there -ere not sufHcient 
grounds for commitment the Magistrate may, m proper cases, try the case himself or 
send it to any other Magistrate for trial instead of discharging the accused * But tthero 
there are good grounds for commitment the Magistrate is bound to frame a charge and 
commit the case to the Court of Session He has no poircr m such cases to send the case 
to a Magistrate ^ith special powers under S SO, although such speciallj empowered 
Magistrate may ha\ e jurisdiction to try the offence * A Magistrate should not treat a grai e 
offence beyond bis jurisdiction as a less gra\c offence in order to bring it wjthm hiS 
jurisdiction * 

12 Sub section (2) — Discharge without completing inquiry where 
charge is groundless —Section X95 of tho Code of 1872 cxpresslj forbade a Magistrate 
m a preliminarj inquiry under this chapter to discharge an accused person before 
completely taking the e^ idence for the prosecution This proTision has been omitted in tho 
later Codes and sub s ( 2 ) has been added which expressly permits tho Magistrate to 
discharge an accused person at any stage of tho inquiry if ho finds that tho charge is 
groundless although be has not fully taken tho evidence either for the prosecution or for 
the accused ^ Thus, when the account given by tho prceecutor himself of a transaction i3 
of such a nature as to depti\e it of a criminal character the Magistrate is justified m 
concluding that tho charge is groundless and in discharging the accueed immediately 
without proceeding further uith the inquiry* But an order of discharge under this suh 
section can only bo passed by a Jf^istrate who is legallj seised of the case Thus ubero 


How 11 

1 ( 87} 24 AIB 1937 Lab 217 (219) 33 Cn L Jour 992 Ktrpal Singh v Emperor (Msgutrate has 
jurisdletioQ to decide whetbec the oSeocd is triable by Se3sion« Court or is triable by himself — 
Where there is nothiog to show that the Magistrate snatched at aoj jurisdiet on or perversely held that 
the ofience was one triable by himself m order to minim ze the oS^nce his order will not be upset ] 

( 99) 23 Mad 459 (4§0) 8 Weir 254 Queen Empreti v Hangavtam 

( 84) 10 Cal 83 (86) 13 Cal L Bep 97S Empress v Paramatianda (Section 209 empowers a Magistrate 
holding an engu ry to try the case himself if he thinks that only an offence within lus jurisdiction has 
been comnutted although there is some evidence which if believed would take the case out of bis juris 
diction— But this course should be very rarely if ever taken by any officer invested with special powers 
under S 30 ) 

2 ( 03) 7 Cal W N 457 (460) Amir Khan t Emperor 
Also see S 30 Note 3 

3 ( 45) 32 AIR 1945 Sind 125 (127) I L B (1945) Kar 109 221 Ind Cis 31 Dr Sam luJihstng Teja. 
sing Yogi v Emperor (Forged document valuable security— Intention to use for cheating— Case is 


j « N ► a Uachhey 

~ ~ 3 of causing 

t least S 304 

* , , Ss 147 and 

0 o itau wuu a 14J i-enai l/ode } 

( 41) 2S AIB 1941 Smi 36 (38) 42 Cn I, Joor 400 193 I„d Caj 4ot Muntltaram Otancluiad !■ 

Emptror (Mag stmt, isouM not marp jonsaicl.on b, Lu not got b, metslj allermg niiEobcr, ol 
6 «l 0 », e g tjj treat ng oUtnce under S 220 PordCode aa one under B 347 Pemt Code_0«enco 

tStm °) “ “ ” ~ "■* ™ 

( 11) 12 Cri L Jonr 20 (20) 8 Ind Cat 1103 (IM) UmH JTnionsrf g Mo,da„ S« 

. , Note 12 

1 ( 84) 1881 Eat 201 (201) Dhanjibl oij v Pyarjt 

^ 53 All 1C40, S H Jhalwala v Emveror 

2 (23) 15 AIR 19^3 Lah 915 (016). Amor Hoi* y Empror ^ ^'^peror 

( 8 1) 1884 Eat 201 (201) Dkaniihhog y Pyarn ^ 

ALo see S 253 Nolo 7 




AtCU'^ED TO EE Dl'JCHArGLD 


lb 209 N 12-13, b 210] 1256 


ft ca'c cannot I* tal^cn cojnii^anco of, for waut of a complaint fiom the proper sourco under 
S. the cannot diocliarge the accus'd under this sub section ® 

13 Revision — •'» 433 to ^3*) and Ivotcs thereon 


210.’" (/) When, upon such evidence being taken and such exami- 
bca charg » IS nation (if any) being made, the Magistrate is satisfied that 
lobcir&ntd there are sufficient grounds for committing the accused for 

trial, he shall frame a charge under his hand, declaring with what offence 
the accused is charged. 


Cbir-e to be cipiaine.! ( 3 ) As soon as such charge has been framed, it shall 

and cofT fj*n «fied to be read and explained to the accused, and a copy thereof 
shall, if he so requires, be given to him free of cost 


Synopsis 


1 Legislative changes (S 210 and S 2t3) 

2 Scope of the section 

3 * When upon such evidence being taken * 

4 Examination of the accused See S 312 and 

Ivotcs thereon 

5 “Is satisfied that there are sufttcient grounds 

tor committing the accused “ 

6 ‘ He shall frame a charge. ’ 

7 Form and contents of charge hceSs 231 

to S32 


8 Joinder of charges See Lotes on S 207 an 1 

&. 233 to 239 

9 Power of Sessions Court to add to or alter 

charge framed by committing Magistrate 
See Kotos on S 2*6 

10 Plea of insanity raised m defence — Pro- 
cedure See S 469 

It Sub section (2) — Charge to be read and 
explained to accused 

12 Right of accused to cross>e%atnme pro- 
secution witnesses after charge is framed 
See S 213 Kofe 7 


* Code of 1882 S 210 

210 \\bcn upon «ucli evidence being taken and such cxnmuiiition (f nn}) being uinde the 
When charge ii to be aiagt,traie find) that there are sufficient grounds for committing the accused 
framed (or tnal he ehaU frame a charge under bis band dec] iring tv tb what offence 

the accused u charged 

Charge to be explained, As soon as (be charge has been framed it shall be rend and esplamc 1 

and copy furnished to to tlie accused and a copy ibercot shall, il he so requires bo given to him 
accused free of cost 


Code of 1872 S 198, para 1 and S 199 

IfS ^\hen the ’ • . - ' ♦>-. « » ^ ^ ^ p . 0,' » -.« c nn 

11 .' • 

Contenfj 0 / cJiargc • ' 

I- • • . ( 

lie shall also record bis reasons for comm tting such accused person 

/99 A$ eoon as the charge on wliKb the acco^ed [icesoa IS to be incil has been prepared itsball 
Copy of charge to be be read and explained to bun and a co^ 01 translation thereof shall be furni bed 
furnished to accused to him if ho so requite 

Code of 1861 S$ 227 and 233 

Copy of charge to be 727 As soon as the charge on which the accuse I peraon is to be tried 

furntsled to accused has been prepared as hereinafter directed it shall be raid Co h m end a copy 
Person gf translation of it shall be furnished to him if be require it • • • 

253 aVhen the llagistrate lias determined to send Uio accused person before the Court of Se aion 
for trial he shall make a antten instrument under his hand and seal dcckniio 
What the charge IS with what offence the accused person is charged and shall direct the accused 
to contain person to be tried by such Court on such charge A copy of Ibia in truuient shall 

be forw arded with the record of the preliminary inquiry to tbc Court of be’a on 
before wl ichthe oceu ed peraon is to be tried and a copy shall atso be sent to the Public I ro~eciitor or to 
the officer appo nled to conduct the prosecution 

3 f 33) 20 AIR 1933 Mad 413 (416) 34 Cri L Jour 600 Subrat lanya v Suami Auuun 
[S ee ( 41) 28 AIR 1941 Mad 833 (833 834) Zfanji Iteddi v /^arasamma {Magntrate hiring no 
jurisdiction to try casc—IIe should cither submit records to District Slagistrate to Iran'fer to Court of 
competent jurisdiction or return complaint for presentatum to proper Court )) 


VfHE'7 ACCUSED TO BE DISCHABGED 


1284 IS 209 N 10-121 

10 Order by superior Court for further inquiry or commilmenl to sessions —See Ss 435 
to 439 and Notes thereon 

11 . “Unless It appears. . accordingly." — "Where there tire not suEScieat 
grounds for commitment the Magistrate may m proper cases try the case himself or 
send it to any other Magistrate for trial instead of discharging the accused ‘ But -uhero 
there are good grounds for commitment tho Jlflgistrflta is bound to frame a charge and 
commit tho case to the Court of Session He has no power in such coses to send tho case 
to a Magistrate with special powers under s SO, olthougb such speciallj empowered 
Magistrate may ha\ e jurisdiction to try the ofifenco * A Magistrate should not treat a grai e 
offence beyond his jurisdiction as a less gra50 oflfcnce in order to bring it witbm his 
jurisdiction ’ 

12 Sub section (2) — Discharge without completing inquiry where 
charge is groundless —Section 195 of tho Code of 1872 expressly forbade n Magistrate 
in a preliminary inquiry under this chapter to discharge an accused person before 
completely taking the evidence for tho prosecution. This provision has been omitted m tho 
later Codes and sub s ( 2 ) has been added winch expressly permits the Jfagistrate to 
discharge an accused person at any stage of tho inquiry if ho finds that tho charge is 
groundless although he has not fully taken the evidence either for the prosecution or for 
the accused ^ Thus when the account given by tho prosecutor himself of n transaction iS 
of such a nature as to deprue it of a criminal character the Magistrate is justified in 
concluding that the charge is groundless and m discharging the accused immediately 
without proceeding further with the inquiry* But an order of discharge under this sub 
section can only bo passod by a Magistrate who is legally seised of the case Thus where 


Hole U 

1 ( 87) 24 AIB 1937 Lah 217 (210) 88 Cn L Jour 992 Kirpal S\ngh v Emperor (ilagutrate hn 
jurisdietion to decide whether the oSeace is triable by Sees od» Court or is triable by himself — 
Where there is nothme to show that the Magistrate soatebed at any junsdiction or perversely held that 
the oSence was one triable by himself m order to mioun ze the ofi'-noe his order will not be upset j 

( 99] 22 Mad 480 (4&0) 2 Weir 2S4 Queen Emprea v Itangatiam 

( 84) 10 Cal 85 (86) 13 Cal L Bep 875 Empress v Paramafianda (Section 209 empowers a Mag strato 

^ t , . • - 

13 juris 
powers 

under B SO ) 

2 ( 03) 7 Cal W N 457 (460) Amtr Elian t Eviperor 
Also see S 30 Note 3 


( 


\g Teja 
Ciise IS 


ig stmte 


^ , Vachhey 

Kainar (Numerous persons ilotmg and cansmg grievous hurt and death— Person accused of causing 
death abscond ng— Charge against accused held on{,bt to be framed under S 302 or at least S 3oI 

readwthS 149 Penal Code— Magistrate held could not try ca.se by framing chatee under Ss 117 and 

3‘’5 read with S 149 Penal Code ) 

( 41) 2S air 1911 S nd 36 (38) « Cr. I, Jout 460 193 Ind Cai 4al MmiMrm, Otancimd t 

Emperor (Magistrate should not usurp jonsdiction he has not got by merely altetmi> numbers of 
sections e g by treat ng oHenee under S 220 Penal Code as one under S 347 Penal Code-02ence 
ol serious nature such as under S 220 Penal Code - Mag slrate should comm t case even if ho has 
Jurisdiction ) 

( 11) 12 On L Jont 20 (’O) 8 lod C»s 1103 (Urf) Jamal Malaimed v Umdeta Sa 

Note 1% 

1 (61) 1884 Bat 201 (201) DlanjWoy-e Fjiarji 

( 33) 20 AIR J933 Alt C90 (694) 34 Cii L Jour 967 5SAU1C40, S H Jhalwalrtv Pmivrrti- 

2 (29)15Ami9>SLah915(916) ^ B"”!*™'' 

{81) 1884 Bat201 (’01) Dhanjibhoyv Pvarn 

AhoseeS 2j3 Note 7 




■WmiN ACCC<^ED 10 llL DI«;cnArGED 


(S 209 N 12-13; S 210j 1285 

n cas3 cannot l>o taken cognizance of, for want of n complaint from the proper source under 
S tbo Magi«trate cannot di-ch-irgc tbc acens'd under this siib section * 

13 RcMSion — ‘''c S» 433 to f39andNotc:i tlicmm 


210.’" (/) When, upon such evidence being taken and such exami- 
Wicn cbarfc IS nation (if any) being made, the Magistrate is satisfied that 
to b« in-aoi there are sufficient grounds for committing the accused for 

trial, he shall frame a charge under his hand, declaring with what offence 
the accused is charged 


CbsTse to be expiainod ( 2 ) As soon as Such charge has been framed, it shall 

Bnd cepy tnrnisbed to he read and explained to the accused, and a copy thereof 
shall, if he so requires, be given to him free of cost. 


Synopsis 


1 Le^slative changes (S. 210 and S 213) 

2 Scope ol the section 

3 ‘ When upon such evidence being taien ' 

4 Examination of the accused Sec S 342 and 

^o thereon 

5 “Is satisfied that there are sufficient grounds 

for eommitting the aeeused 

6 ' He shall frame a charge." 

? Form and contents of charge SeoSj ?2I 
to 232 


8 Joinder of charges Sec hotes on S 207 and 

& 233 to 239 

9 Power of Sessions Court to add to or alter 

charge framed by committing Magistrate 
Sec Notes on S 2’6 

10 Plea of insanity raised m defence — Pro. 

cedure See S 469 

11 Sub section (2) — Charge to be read and 

explained to accused 

12 Right of accused to cross examine pro* 

secutjon witnesses after charge is framed 
See 8 213, Note 7 


* Code oi 1882 S 210 

210 Mhen upon buch evidence being taken and such csammnton (if any) beng made the 
ITfien charge tt to be ilagistrate finds that there are suRicient grounds foi committing the occuicd 
framed for tnal he shall frame a charge under bis hand declaring with wliat offence 

the accused is charged 

Charge to be explained, As soon as the charge has been framed it shall be retd and esplained 

and copy funuthed to to the accused and a copy thereof shall, if he so requires be gucii to him 
accused free of cost 

Code of 1872 S 198, para 1 and S 199 

198 V> hen the Slagi^Uate determines to send tbo acensed person before tbc Court of Session or 

High Court for truil be shall after the evidence has been recorded make a wr ttcu 
Contents of eltarge instrument under fais iiand and seal declaring with what offence the accused 
person is charged and shall direct him to be tried by such Court on such charge 
shall also record his reasons tor committins such aworoei 

199 As soon as the charge cm which Ibe accused x>ei:son is to be tried has been prepared it shall 
Copy of charge to be be read and explained to bun and a copy or translation thereof shall be furn shed 

fnmishedto accused to him if be so rcqnire 

Code ol 1861 Ss 227 and 233 

Copy of charge to be 227 As soon as the charge on which the accused person is to Ic tried 

furnished to accused has been prepared as hereinafter directed it shall be read to him and a copy 
or translation of it shall be fumuhed to him if he require it • • • 

233 W1 en the Jlogistrate has determined to send the occused i«rson before the Court of Session 
for trial he shall make a written instrument under his hand and seal declaring 
lyhat tl e charge ts with what offence the accused x>ersoa is charged and shall direct the necuseil 
to contain person to be tried by such Court on such charge A copy of this lU'trumCDt shall 

be forwarded with the record of the preliminary inqniry to ibo Court of Session 
before which the acca ed person is to be tried and a copy shall also be sent to the rublio 1 ro^utor or to 
the officer appo nled to conduct the prtHccalkm 

3 ( 33) 20 AIR 1933 Mac , 

[S«e(41)28 AIR 19ii ■ 
junsdiction to try case- 

competent jurisdiction o • 


Pit AWING OF cnAHGE 
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^OTB to the Synopsis See the Notes indicated for the following topics 
Addit on or amendment of charges See Note 2 
Comm ttal where gome to be committed and others 
who need not be committed See S 206 Note 6 
D scharge even after charge See Note 2 
Duties of Magistrate under this chapter SeeSs 209 
to 213 S 209 Notes 5 and 6 S 208 Note 6 
Dufy of framing charge is with Jfagistrate See 
Note 6 

1. Legislative changes (S 210 and S. 213) 

Diffeiences bettteen Codes of 1S61 and 1872 — 

Referring to the circumstances under nbicli a case could bo committed to the 
sessions S 22G of the Code of 1861 used the notds ‘ nhen eMdcnco has been given 
before a Magistrate ^ihich ai^iears to be sufficient for the conviction of the accused ’ 
whereas the words used in S 196 of the Code of 1872 vi ore when c\ idcnce has been 
given before a Magistrate which npiiears to justifj him m sending tho accused 
person to take his trial 
Changes made tn 1882 — 

(1) The openmg words of the section uere added in order to make it clear that the 

Magistrate must consider the evidence for the accused also before determining the 
question whether he should discharge the accused or whether he should frame a 
charge against him 

(2) The provision for the supply of a translation of the charge to tho accused which 

occurred m the prior Code (s 199) was omitted 
(S) Tho provision that the supply of a copy of the charge to tho accused should be 
free of cost was new 

(4) The Code of 1873 provided that the order for commitment should be made m the 
charge itself (S 19S of the Code) whereas the Code of 1882 provided for a separate 
order of commitment (S 213) 

Changes made tn 1898 — . 

Sub section (2) to S 213 was newly added providing for the cancellation of a charge 
already framed hy the Magistrate and the discharge of the accused even after a 
charge was framed against him 
Changes made aftei 1898 — 

The words ‘ such charge m sub s (2) of s 310 were substituted for tho words 
the charge ’ by s 53 of the Code of Criminal Procedure (Amendment) Act 1^33 
(18 ISVIII] of 1923) 

2 Scope of the section — Section "09 lays down when an accused person may 
lo discharged in commitment proceedings This section provides for tho framing of a 
charge in such proceedings A chaise under this section should be framed only if the 
Magistrate is satisfied that there are good grounds for commitment But the mere framing 
of a charge does not by itself amount to a commitment which should bo made by a 
separate order under s 213 ^ It may also bo noted that the order of commitment under 
s 213 cannot be made immediately on a charge being framed, or simultaneously 
with it Without anything further being done There is a further procedure to be followed 

iindfr 010 Ivif/xwi , , 

, Open to 

n idence 


Franuag charge as opposed tocomuiittal See Note 2 
Improper addit on of charges See Note 6 
Jonsdietion of District Magistrate to interfere See 
S 206 Noted 

Object of the section See S 200, Note? 3 and 4 
Scopeof enquiry See S 209 Notes 5 and 6 
Sessions Court without juriadiction See S 200, 
Note 9 



rnuriNG or cn\rGE 
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I'OiDg taken he Ends there arc not «»tifficienl groanda for committing the accused he can 
cancel the charge and di'^ihargo the accu<!ed* It is also open to a Magistrate to amend 
the charge after it is framed and proceed to tr> the ca«o himself instead of committing it 
to the «c£_ioas.* 

3 "When, upon such evidence being taken " — This expression refers to 
the evidence mentioned in S 00s sub sa. (i) and (3) ^ The section requires that the Magis 
trate 'hould consider ivhethcr there are salllcicnt grounds for committing the accused to 
the oc lona, only after «uch cMdencc has been taken Hence the Magistrate has no power 
to frame a cliargc under this section until he has taken all the evidence which the accused 
maj de ire to produce’ But this docs not mean that a Magistrate is bound to summon 
anj witne s that a p.irt\ inaj desire to call under sub s (3) of s 208 the Magistrate has 
n di=crct on to refuse an application for summons to an> witness* Similarly the Magis 
trate need not go on recording evidence vrhen it is unnecessary to do so Thus when the 
■CMdcncc alreadj let m bj the prosecubon is sufficient to estahhsh a prima facie case 
against the accused the ilagistrate is not bound to lake the rest of the prosecution evidence 
also * Section ‘^Os sub s (l) empowers the Magistrate to call for any e\ idence that be may 
consider nccessarj and it la open to him to call witnesses himself end take their evidence 
for the purpose of finding out if the case is a fit one for committal to the seasions * 

\s to the power of a ^Iaglst^atc to franio a charge on the basis of evidence recorded 
another "Magietrate see holes on section 350 
See also Notes on Sections ‘H)3 and “W 

4 Examination o( tbe accused — See Sect on 3P acd Notes tbereon 

5 Is satisfied that there are sufficient grounds for committing the 
accused " — K charge must be framed under this section only on the Magistrate being 
«att«fied that there are sufficient grounds for commitment ‘ As to what are sufficient 
grounds for commitment sec holes on S 209 and tbo undermentioned cases * An accused 
cannot be committed to the sessions on a charge that be is hable by reason of a previous 
oonv iction to an enhanced pumsbment under S 75 Penal Code unless there is prima fam 
evidence on the record to prove the previous conviction* 

3 ( 40) 27 AIR 1940 Pat 353 (359) 19 Pat 413 41 Cn L Jour 031 3Iuxt} ru v £i iperor 
[Bui see ( 81) 1881 Rat 161 (IC*’) In re Man (Case under prior Code not good Jaw )) 

4 ( 10) 11 Cn L Jour 48C (488) 7 Ind Cas 450 (Dom) Emperor v FeulalesJi Sadashxv 
AUo ice S 213 hole 1 

Note 3 

1 ( 58/ 23 ill} 193C Lab ^ (535) 37l49ljJ75 37 Cri L ioBT li"* (Fii) Mi ^tamat t Eiiperor 

2 ( 9y) 20 All 2Q4 (26 j) 1898 All VVT N 62 Queen Empress v Akmadi 
<04)lCr LJour 357 (337 358) 26 All 177 Etnperore MuJ ammad Hadi 

3 ( 12) 13 Cn L Jour 778 (779 780) 17 Ind Cas 410 36 3Iad a’l Sessions Judge of Covnbatore v 
Iinmudj Kumara Kangaya 

4 (53) 20 AIR 1933 All 690 (691 695) 55 All 1010 34 Ccl L Jour 967 S il Jlabwalav Emperor 
<66)3 Mad HCEArpu(iu) 

5 (26) 13 AIR 1926 I at 5 (8) 26 Cn L Jour 1589 ParsOad Tetuari v £i iperor (If tbe poLce do not 
lead up all the mater al witoesBCS it la tlie comm tt ng Mag strate s dut; to examine them bimself ) 

Note S 

1 ( 81) 1881 Pun Re No 6 Cr p 5 (6) Empress v Gjano 

2 ( 9’) 15 Mad 3‘>3 (3‘>5 S’C S'*?) 1 Weir 366 Srtntvasa v An lasjcamt (Charge under S 372 Penal 
Code against manager of temple for appo ntmg dancmg girl for temple — Finding that dancmg g rl of 
temple lived partly at least by prostitution— IleU that charge must be framed ) 

( 81) 6 Cal 582 (583) 8 Cal L Rep 255 Empreu r SaliL Boj (Charge under S 211 Penal Code for 
bring Dg false charge — Iltld that comm tment was not illegal merely becau e the complaint which the 
accused made had not been judicially inijn red into but was bised on the report of the pohee that the 
case was a false one ) 

3 ( 41) 28 AIR 1941 Snd 173 (176) ILR (1911) Kar 308 43 Cn L Jour l‘> 197 Ind Cis 98 PoVar 
Cl ul armal y Emperor (Conviclion el p not enough ) 



FIlAMI^G OF CHARGE 
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NOTE! to the Synopsis Sec the Notes indicated tor the following topics ‘ 


Addition or amendment of charges See Note S 
Committal where some to be committed and others 
nho need not be committed See S 206, Note 6 
Discharge even after charge See Note 2 
D itiea of Magistrate under this chapter See Ss 209 
to 213 8 209, Notes 5 and 6 S 203, Note 6 
Duty of framing charge is with Jfagistrate Ste 
Note 6 


rrammg charge as opposed to commulal SeoNote2. 
Improper addition of charges Sec Note 6 
Jurisdiction of District Blagistrate to interfere S^e 
& 206, Note 8 

Object of the section See S 206, Notes 3 and 4 
Scope of enquiry See S 209, Notes 5 and 6 
Sessions Court without jurisdiction Bee S 206, 
Note 9 


1. Legislative changes (S. 210 and S. 213) 

Diffemices between Codes of 1861 and 1872 — 

Kefccriag to the ciicumstanees under which a case could bo committed to tb0 
sessions, s 220 of the Code of 1861 used tlio uords "when eMdcuco has been git on 
before a Magistrate which appears to be safficicot for the conviction of the accused” 
whereas the words used m S JOG of the Code of 1872 ncre “when otidence has been 
gnen before a Magistrate which appears to justify him in sending the accused 
person to take hts trial . ” 

Changes made m 1882 — 

(1) The opening words of the section were added lo order to make it clear that the 

Magistrate must consider tbo evidence for the accused also before determining the 
question whether be should discharge the accused or whether he should frame ft 
charge against him 

(2) The provision for the supply of a translation of the charge to tho accused, which 

occurred in tho prior Code (s 199), was omitted 

(8) Tho pro\ ision that tho supply of a copy of tbo charge to tho accused should be 
fiee of cost was new 

(4) Tho Code of 1872 provided that the order for commitment should bo made in the 
charge itself (S 193 of tho Code) whereas the Code of 1882 provided for a separata 
order of commitment (s 218) 

Changes made tn 1898 — 

Sub section (2) to s 213 was newly added pcoiidiog for tbo cancellation of a charge 
already framed by tho M^istrate and tho discharge of tho accused e^en after a 
charge was framed against him 
Changes made after 1898 — 

The words “such charge” m subs (2) of s 210 were substituted for the words 
' the charge” by S 63 of tho Code of Ccimmal Procedure (Amendment) Act, 1923 
(18 [XVIII] of 1923) 

2 Scope of the section . — Section 209 lays down when an accused person may 
be dischaiged m commitment proceedings This section provides for the framing of a 
charge m such proceedings A charge under this section should be framed only if the 
Jfagistrate is satisfied that there arc good groonds for commitment But tho mere framing 
of a charge docs not, by itself, amount to a coimnitmont. which should be made by a 
separate order under s 213' It may also bo noted that tho order of commitment under 
S 213 Cannot be made immediately on a charge being framed, or simultaneously 
with it’ without anything further being done. There is a further procedure to be followed 
under Sa 211 to 213 before an order of comtmlment can bo made Jloreo\ er, it is open to 
ft Jlagistrato to take further eMdence after the charge 13 framed and if upon such evidence 


Secuon 210 — Kote 2 
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l.X!iD5 taken, ho finds there flrc not sufficient gronniU for committing tbo accused, ho can 
cancel the charge and di'^cbnrgo tho accu’sed * It is also open to a Magistrate to amend 
the charge after it is framed and proceed to tr> the case himself instead of committing it 
to the ccs-ions.* 

3 “When, upon such evidence being taken “ — This expression refers to 
the evidence mentioned in S 203, aubss (l) and (3)^ Tho section requires that the Magis 
trato should consider irhetlicr there are sufficient grounds for committing the accused to 
the scd ons, only after such cMdonce has been token Hence, the Magistrate has no poT\ec 
to frame a clinrgc under tins «ection until ho has taken all the evidence which the accused 
maj de irc to produce * But this does not mean that a Magistrate is hound to summon 
anj witnesa that a partj maj desire to call under sub s (3) of s 203 the Magistrate has 
a discretion to refuvi an application for summons to any witness® Similarly, the Magis 
tratc nooil not go on recording evidence when it is unnecessary to do so Thus, when tho 
evidence alreadj let in bj tho prorecution is suflicient to estabhsh a prtma facie case 
agaiu-t the accused the ilagiotrato is not bound to take the rest of the prosecution e\ idenco 
aLo * Section 203 sub s (l) empowers the Magistrate to call for any evidence that he may 
cou-ider ncccs-arj and it la open to him to call mtnes«e3 hjm®elf and take their evidence 
for the rurro5o of finding out if the case is a fit one for committal to the sessions * 

Ks to the pow er of a ^IaglStrato to frame a charge on the basis of evidence recorded 
another ilagistrale, see holes on section 350 
See a l-o holes on sections 203 and 200 

4 Examination of tbe aeoused — Sc« Scctioo 343 aod holes thereon 

5 “ Is satisfied that there are sufficient grounds for committing the 
accused " — A charge must bo framed under this section only on the Magistrate being 
«atisfied that there are sufficient grounds for commitment* As to what are sufficient 
grounds for commitment, sec holes on 6 200 and the undermentioned cases* An accused 
cannot bo committed to tho sessions on a charge that be is liable by reason of a previous 
com iction to an enhanced punishment under s 75 Pena! Code, unless there is prma facie 
c\ idence on the record to prove tbo previous conviction * 

3 ( 40) 27 AIR 1940 Tat 353 (350) l9 Pat 413 41 CnL Jour 931 ilusahrtit ETipcror 
[But see 1 81) 1681 Rat I6l (162) In re ilarx (Ca« under prior Code not good lav? )] 

4 ( lOj 11 Cn L Jour 486 (488) 7 lad Cis 430 (Bom) JJmpcror v ren/olei/i Sadas/iiy 
Also see S 213 hole 1 

Note 3 

1 ( 36) 23 AIR 1936 Lab 533 (535) 17 Lab 176 37 Cci L Jour 742 (FB) Mt Iftamat v Emperor 

2 (9>i) 20 All 261 (263) 1898 All tV H 52 ^ 'tAmodi 

<04) 1 Cti L Jour 357 (357 358) 26 All I77 Ltiperorv Muhammad Hadi 

3 ( I”) 13 Cn L Jour 778 (779 780) 17 lad Cas 410 36 Mad 321, Sessions J udge of Coimbatore v 

Immudi Kumara Kangaya _ _ 

* ■ ” ~ v Emperor 

police do not 

send up all the material witneasca it u the committiog Magistrate s duty to examine them himself ) 

Note 5 

1 ( 81) 1681 Pun Re ho 6 Cr, P 6 (6) Empress v Gyano 

2 ( 9’) 15 Mad 323 (325 326 3'’7) 1 Weir 366 Srtnttasn v Annaswanii (Charge under S 372, Penal 
Code against manager of temple for appointing dancing girl for temple — Finding that dancing girl of 
temple lived partly at least by prostitution— J/eM that charge must be framed ) 

( 81) 6 Cal 582 (583) 8 Cal L Rep 255, Emirea ▼ SahK Hoy (Charge under S 211, Penal Code, for 
bringing false charge — Ueld that commitment was i»t illegal merely becaa=e the complamt, which the 
accused made had not been judicially inijuired into but »as based on the report of the police that the 
case was a false one ) 

3 ( 41) 28 AIR 1911 Sind 173 (176) ILR (1911) Kar 303 43 Cn L Jour 12 197 Ind Cas 93, Eohar 
Chuharmal v Emperor (Conviction slip not enough ) 


6 ‘ He shall frame a charge — The task of framing a charge is the duty 
of the Magistrate and not of the prosecutor * The Magistrate must base the charge on the 
inatenals before him and not merelj on the allegations of the complainant or prosecutor 
He may frame a charge for any offence disclosed on the evidence though it may be 
different from that mentioned in the com^int* In framing a charge the Magistrate must 
confine his attention to the question as to Tvhat offence is disclosed on the materials before 
him and should not be influenced by any considerations as to what vroiJd be the effect 
of framing a charge for a particular offence * Fuithcr, the Magistrate should be careful 
not to mention anything in the ebargd in a form which i3 not justified by the materials 
before him ‘ 

Though a Magistrate is at libertj to frame a charge for any offence disclosed on 
the materials before him he cannot frame a charge which would amount to his prejudging 
the case nhieh has to be tried bj another Court Thus where an accused was charged 
with the offence of wrongful confinement and he raised the defence that he I ad lawful 
escuse foi his act because the person confined was caught in his house under circumstances 
uhich led to the belief that he had committed house breaking by night and the Magistrate 
committed the accused not only for wrongful confinement but disbchevmg the defence, 
also for fabricating false evidence and making a false charge it uas held that the commit 
ment in respect of the two last charges was illegal inasmuch as m putting the accu‘«?d on 
lus trial on such charges the Alagistrale was reallj prejudging the defence which the accused 
had raised to the first charge * 

II here under s the appellate Coui t directs a Magistrate to commit the accused 
for trial before the Couit of Session the Magistrate has no jurisdiction to make furtbei 
enquirj and the enquiry already bold is sufiBcient for the purposes of this chapter Tho 
Magistrate 1 as then to frame a chaige under this section and to proceed under ss SU and 
218 to commit tho accused ® See also section 423 hotc so 

7 Form and contents ot charge — See Secloos 221 le 23‘> 

8 Joinder of charges — Sec holes on Sect on 207 and Sections 233 to ‘’89 

9 Power of Sessions Court to add to or alter charge framed by committing 

Magistrate » See holes on Sect on 2‘’6 

10 Plea of insanity raised m defence — Procedure ~ See Sect on 469 

11 Sub section (2) — Charge to be read and explained to accused 

This sub section requires that after the chaise is framed it must be read and explained to 
the accused A mere framing of the charge is not enough ' 

12 R ght of accused to cross examine prosecution witnesses after charge is framed 

See Sect on 213 Note 7 


1 ( 80) 18S0 Pun Ro ho 26 Ce p 85 (89) (FB) Sant Singh y Empress 

^ ® 1/ B App 8<* Kal das y UoJ endranatl 

(^93) 11 C P L B Cr 9 (9 10) XocaZ Government y Si kka ilt saZinan 
Abo 8« S Soi Note 6 

3 1 01)1901 Pm B. 1.0 5 Cr p 10(15 16) lOOlPnoLBSl Wsri.T n ,„„s, 
Also see S 25J hotel 

4(80) 1889 run Be Bo 26 Or p 65 (90) (TB) SaM S, ijjl y Emvm, 

5 (79)4C»lI,Bep333 (339 3M) In B t maUtr o/ TvnImUal 

6 ( 3j) 20 AIR 1935 All 679 (583) 36 Cn L Jonr 1013 Eahdeo Bant v Emperor 

Note 11 

1 (18C.>) 2 Sutli B Cr 60 (50) Qi een v JJuTnath Poy 
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21 !•* (/) The accused shall be required at once to give in orally or 
1 1 1 of tnp«cs for in Writing, a list of the persons (if any) whom he wishes 
defence on trial to be Summoned to give evidence on his trial. 

(2) The Magistrate may, in hiS discretion, allow the accused to give 
Tn-ther luL in any further list of witnesses at a subsequent time, and, 
%%here the accused is committed for trial before the High Court, nothing in 
this section shall be deemed to preclude the accused from giving, at any 
time before his trial, to the Clerk of the Crown a further list of the persons 
whom he wishes to be summoned to give evidence on such trial. 


Synopsis 

la Object of the section 4 

1 * The accused shall be required ^ 

2 ‘At once g 

3 Right of accused filing the list— Eniorce- 

inem of attendance of witnesses 7 


Refusal of Magistrate to summon wit- 
nesses 

Reserving of defence by the accused 
Failure of the accused to give a list — 
Effect of 
Further list 


la. Object of the section — Tbc purpose of Ibis section is inerelj that 
csocutivc Bulboritiea should !« able to compel the attoadfinco of such nttnesses as the 
accused ntshes to be sammoced in order (bat nben Ibo trial of the case comes ou m tho 
Ses'iojis Court the case inaj bo heard from daj to day and no time should be aiasted 
Under s 201 the accused can examine witnesses who are present m Court although they 
were cot prCMOUalj named bj him * 

1. “The accused shall be required” — After the charge framed against 
the accused has been read and e\pdamcd to him under s 210 sub s (2} the Magistrate 
Is bound under this section to require the accused to give in a list of witnesses if any, 
whom he wishes to be summoned to gire evidence on his trial m the Court of Session ‘ 
The accused must be clearlj and specificallj asked for a list of witnesses It is not enough 
to put the question 'Uare jou any evidence^ Such a question is ambiguous and might 
suggest to the accused, only an inquiry as to whether be has witnesses ready in Coiut^ 

The language of the section is imperative and a failure to ask an accused peison 
to give m his list of witnesses will render bis conviction liable to be quashed even though 
he has been tried along with others who bod been so asked® 

It 13 also cecessarj that the names of witnesses for the defence must appeal on the 
record ^here a Magistrate omits to enter tbo names of witnesses for the defence on tho 
record and the omission is brought to the notice of the Sessions Judge, he ought not to 
try the accused, in the absence of such witnesses* 

2 “ At once ” The list of witnesses should bo presented as soon as the charge 

has been framed* The view taken m the undermentioned decision® that it is oidinanlj 

* 1882 S 211 1872 S 200 paras lands 1861 S 227 

Section 211 — Note la 

1 (36) 23 Am 1930 Lali 533 (035 630} 17 Lab 170 37 Cri L Jour 742 (FE) Ml ^^amat v 
Emperor 

, . > Note 1 

I nsi 7^T> ^ ^ T Hvmath Bog ^ ^ 


Note 2 


Siiperor (It 

till Ibe h'l II 
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incumbent on the accused to put in his list of defence isitncsses on the day when the order 
of comjnitment is made is, it is submitted, incorrect 

3. Right of accused filing the list — Enforcement of attendance of 

witnesses. The accused is entitled, as a matter of right, to ha^ e the itnesses named 

by him in the bst, summoned and cxanuned on bis behalf at the trial' In the event of 
the witneoses ignoring or not compljing ivith the summons, the accused is entitled to ha^o 
tbeir attendance enforced" and the Cronn m charged nith the duty of securing their 
attendance ^ The examination of such -witneases cannot be refused on tbo ground that it 
would bo incon\enient to adioum tho case in order to secure their attendance* 'When some 
of the •fitnesses named m the bst gi\en by the accused do not appear, an application for 
enforcing their attendance should not be refused, though made \ihen tho case is ready for 
arguments® A comiction uill not, hoaevei, be set aside on the ground that the attendance 
of some of the witnesses was not enforced unless tho accused has been thereby prejudiced ® 

4 Refusal of Magistrate to summon witnesses —A Magistrate may, under 
the second pioviso to s 21G, refuse to aunimon any witness mentioned in the bst on tho 
ground that such witness is included in tho list for the purpose of vexation or delay or of 
defeating the ends of justice He cannot, however, refuse to summon a witness on the 
ground that he is suspected to bo implicated m the offence with which the accused is 
charged' or that the Sfagistratc catcrlains doubts as to tho value of tho evidence of such 
Witness* or that the list contains a large number of witnesses* \Vbere a further hst is 
gnen under sub s (2), subsequent to tbe order of commitment, tho Tilagistrate is bound, on 
receipt of such list, to exercise his discretion and state distinctly whether ho would summon 
the witnesses or not If ho is of opinion that any witness is included in tbe list for tbe 
purpose of vexation Or delay or of defeating the ends of justice, the Magistrate ought to 
proceed under tho second piOMSo to S 216* 

5 Reserving of defence by the accused Though tho langusgo of the 

section la imperative, there is nothing in it which enables tbe ^lagistrato to prevent the 
accused person from reserving bis defence for the Court of Session ' As a matter of fact, 
the accused is entitled to reserve his defence, and refuse to disclose tbe names of witnesses 
whom he intends to call at the trial* Thus, where an accused on being asked to gi\B a 

Note 3 


(1865J 

(71) 

( 7X) 

( 75) . 

(31) 

(30) 

AUo see S 216, Note 2, S 257, Note 3 and S 291, Note 3 

2 ( 30) 17 AIR 1930 Cal 188 (188) 31 C t t.. . ro- ir-i _ t’ - 

( 31) 18 AIR 1931 Cal 6 (7) 58 Cal 412 

3 (31) 18 AIR 1931 Cal 6 (7) 58 CaUl 

4 ( 31) 18 AIR 1931 Cal G (7) 58 Cal 41 
AUo see S 291, Note 3 

5 (20)7 UR 1920 Cal 531 (531) 47 Cal 758 21 Ch L Joot 812. t 

6 ( 30} 17 41R 1930 Cal 188 (190) 31 C« L Jour 693. ICaU B^la\h v Emperor ^ 

Note 4 

2 (71) r 

3 (85) 1 

4 (71) 1 

[S«ols< , ■ nr , 1 

, MUsaliruT Emverori 

. , Note 5 

I ^ ®eng L B App 1, J» rc JfoiM/i 

. ( .) HAl-l.{21'5) 1892 AU W N 83, CK«n iTmpws T //arjobijid Si«g^ 
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li«t of ^itnc'"ics does not gne it but saja ho mil filo a list subsequontly, tho Magistrate 
•vrould be ftcling tmUi <*000(3 judicial judgment and in accordance mth lao, if ho does not 
cro««^saiiime the accused ns to the namca of hi3 Tvitne«sc3 and 'uhat those witnesses 
n-oald be called to prove ’ This is 1x0111*56 there niaj bo the danger, in some cases of the 
accused running the ri-sk of his witnesses being tainpcrcd with In such a case it uill bo 
Wise on the part of the accu=ed to decline to gi\e a list to the Magistrate, and to resen o 
his defence for the Court of Session* 

But an accused per on who has rc'scned bis defence cannot claim to keep back 
anj of his witno <*3 mentioned m tbo Ii^t from being examined by the Magistrate under 
S 212 on the ground that his right of rcsening the defence would bo prejudicially affected 
thcrcli ® 

6 Failure of the accused to give a list — Effect of If an accused 

IcnoT on being a=l cil bj the Magistrate to gi\o in a liat of his mtnesscs declines to giie 
in ■'uch a li't he cannot compel the Magistrate after committal to issue summonses for 
nitne^ <• on hia Icbalf lie is, howcier, entitled under S 291 to call any witness in the 
Court of Ses ion and examine him if ho is m attendance m such Court whethei or not 
he has caused such ^itneas to be summoned * In such a case if the accused applies to the 
Ses lozb Court for issuo of summons to any nitness bo is not entitled to the issue of such 
summons. But the Ses-ions Court has a discretion to issue summons in such a case and 
^hcro the Sessions Court considers that the CMdence of a witness ivould bo material it is 
the dut> of the Scs-ions Court to issue <5umiuoDs to such witness * 

Vhere an accused person gives no list of uitncs«es to the committing Magistrate 
and applies at a late stage of the trial m tbo Sessions Court for an adjournment thereof 
in order to j rocurc the attendance of n itnesscs for his defence it v< oald bo perfectly legal 
for the Court to refuse the application ’ See also s 291 and Notes thereon 

7 Further list — It has been seen that for an accused to hate his witnesses 
Summoned as of right he must give lo a list under this section Wbeie ho does not give m 
bis li«t immediate!) after the charge is framed the Magistrate has a discretion to accept a 
list subsequently * AMien a further list has been allowed lo be filed by the Magistrate under 
Sub a (2), it IS governed by tho same principles as a list under sub s (l) ® 

3 ( 9*’) 14 All 212 {21j) 1892 All W N 83 Queen Empress v Bargobi id Singh 

4 ( 97) 19 All 502 (501) 1697 All W N 13-1 Queen Et ipress v Shahir Ah 

5 ( 96) 18 411 380 (380 381) 1890 AH TV N 111 In Ike matter of Eudra Singh 
ALo«eeS 212 Note 1 

Note 6 

1 (30) 23 Ain 1930 Lali 633 (536) 17 Lftli 176 37 Cn L Jouc 742 (FB) Bt Nia lat v Enperor 
(Sections 211 and 291 read together sbov that if the accused has willing witnesses at the Sessoas 
Court he can he allowed to produce them but if he requires the Court to issus process for compelling 
attendance he is confined to those witnesses whoso names he has presiously included in bis liat of 
w tne'ses ) 

( 97) 19 All SO** (503) 1897 All W N 13l Queen Empress t Shahir Ah 

Also ste S 216 Note 2, S ‘>91 Note 3 and S 510 Note 7 

2 (40) 27 AIR 1940 Fat 355 (350 359) 19 Pat 413 41 Crv L Jour 931 ilusaJiu v Emperor 
(rt IS not a wise exerc lO of the discretion tot the Sess ons Judge to reject the applicat on on the ground 
that It IS not Iona fide or to otler to issue summons at the risk of the accused and on hij depositing 
the expenses of the witnesses though the reject on of the application is not m Tiolation of the Liw ) 

( 97) 19 All 602 (504) 1897 All W N 134 Empress v Shakir Afi (14 All 242 explained ) 

3 (25) 12 AIR 1925 Lah 557 (557 558) 27 CnL Jour 134 Nastr Singh v Emperor 
(21) 25 Cn L Jour 97 (97 99) 76 lud Cas 97 (Pesb) Abdtd Wal ab e Luperor 

Note 7 

1 ( 40) 27 AIR 1940 Tat 355 (358) 19 Pat 413 41 Cri L Jour 931 Slusat ru t Ei tperor 

{ 36) 23 AIR 1936 Lah 633 (535) 17 Lab 176 37 Cn L Jour 742 (FB) 3TI A lamat t E tperor 

1 31} 18 AIR 1931 All 434 (435) 63 All 692 3> Cn I. Jour 849 Pai t (7/ ulat i t Emperor 

2 ( 30) 17 AIR 1930 Cal 183 (189) 31 Cri I. Jour 695 Sail r Enirfror 

'7>v 
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incumbent on the accuse^ to put in his list of defence witnesses on the day -when tbe order 
of commitment is made is, it is submitted, incortect 

3. Right of accused filing the list — Enforcement of attendance of 

witnesses The aecu'ed is entitled, as a matter of right, to have the witnessea named 

by him in the list, summoned and examined on hia behalf at the trial' In the event of 
the witnesses ignoring or not complying with the summons, the accused is entitled to have 
their attendance enforced^ and the Crown is charged with the duty of securing their 
attendance® The examination of such 1111068563 cannot bo refused on the ground that it 
would be inconvenient to adjourn the case m order to secure their attendance* AYhen some 
of the Witnesses named in the list given by the accused do not appear, an application for 
enforcing their attendance should not be refused, though made when the case is ready for 
arguments ® A conviction will not, boweier, bo set aside on the ground that the attendance 
of some of the witnesses was not enforced unless the accused has been thereby prejudiced* 

4 Refusal of Magistrate to summon witnesses — A Magistrate may, under 
tbe second proviso to s 2 ig refuse to summon any witness mentioned in the list on the 
ground that such witness is included m the list for the purpose of vexation or delay or of 
defeating the ends of justice Ho cannot, however, refuse to summon a witness on the 
ground that be is suspected to bo implicated m the offence with which the accused is 
charged' or that the Magistrate entertaina doubts as to tbs value of the eiidenco of such 
witness* or that the list contains a large number of witnesses® "Whore a further list is 
gv\cn under sub s (2), subsequent to the order of commitment, the ^‘lagistrato is bound, on 
receipt of such list, to exercise his discretion and state distinctly whether be would summon 
tbe w itnesses or not If be is of opinion that any witness is included m the list for the 
purpose of vexation or delay or of defeating the ends of justice, the Magistrate ought to 
proceed under the second proviso to s 2i6* 

5 Reserving of defence by the accused. — Though the language of the 
section 13 imperative, there is nothing m it which enables the ^lagistrate to prevent the 
accused person from reserving his defence for the Court of Session ' As a matter of fact, 
tbe accused is entitled to reserve his defence, and refuse to disclose the names of witnesses 
whom ho intends to call at tbe trial* Thus, where an accused on being asked to give a 
Note 3 ' 


Ai:3<j!,ceo ilb, ^otev S Ji?/, Note j and S 291, Note 3 

2 <*30) 17 AIB 1930 Cal 183 (188) 31 Cn L Jonr 695. Koi* Bilash v Einperor 

( 31) 18 AIR 1931 Cal 6 (7) 58 Cal 412 33 Cri L Joue 316, Ram ilamud y Erticsror 

3 ( 31) 18 AIR 1931 Cal 6 (7) 69 Cal 412 32 Cri L Jour 316. Ram Uamud v £iperor 

4 ( 31) 19 AIB 1931 Cal 0 (7) 69 Cal 412 32 Cn L Jour 316, Ram Mamud v Emperor 
AUoseeS 291 Notes 

5 1 20) 7 air 1920 Ca! 631 (531) 47CaI758 21 CnL Jouc812. , E«t? 3 Cror 

6 ( 30) 17 AIR 1930 Cal 188 (190) 31 Cn L Jonr 895, Salt Bilash v Emperor 

Note 4 

1. (71) ISSuthW RCr7'7I .•««». - 

2{71)15Nnth BaJiadur 

3 (85) llCal7< 

4 (71) IGSuth 

(' 10 ) 2 • . , Tir 1 r, t 

■ Zltmnruy Emperor} 

. . . Note 5 

r>' / Li! ^ ^ ^ ^ App I, Jrt re ilobesh Chunder 

2. ( 0-.) 14 A’l -1. (245) 1892 All W N 83, Queett Empress y Ilargohnd Stngh 
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Ii«t of 'witnc=!«os docs oot gnc it but fijs be Tiill file a list sub'^equcntly, the Magistrate 
TTonld Ixj acting with sound judicial jiidgincnt and m accordance with lau, if ho does not 
cro'S esamme the acaiscd ns to the names of bis witnesses and uhat those iMtnesscs 
•nould l>c called to pro%e* This is I’ccaii^e thote inaj bo the danger in some cases of the 
accused running the ri«W of his witnesses being tampered with In such a case it will bo 
wiee on the part of the accii'scd to decline to gi\e a list to the Magistrate, and to reserve 
Ins defence for the Co irt of Sosa on * 

Cut an accused person who has rescncd bis defence cannot claim to keep back 
anj of his Witnesses mentioned in the list from being osamincd by the Magistrate under 
S 212 on the gro ind lint his right of rc'serMng the defence would be prejudicially affected 
thcrcbi “ 

6 Failure of the accused to give a list — Effect of — If an accused 
jer-on on being a ked 1 1 the ^fagistratc to gi%c in a list of bis witnesses declines to gno 
in «jch a li't he cannot compel the Magistrate after committal to issue summonses for 
witce. '‘3 on hia Ichalf ife is howe\cr, entitled under s 231 to call anj witness in the 
Court of Se« lon and examine him if be la m attendance m such Court whether or not 
lie Las caused «uch witness to be summoned * In such a case if the accused applies to the 
So® onj Court for i!>.uo of summons to nn> witness be is not entitled to the issue of such 
summons. But the Sessions Court has a discretion to issue summons m such a case and 
wLcro the Sessions Court cons dors that the endcnce of a witness would be ruetenal it is 
the dut} of tbe Sessions Court to tssuo «uramoDs to such witness^ 

Where an accused person gtres no list of witnesses to tbe committing Magistrate 
and apflic at a late stage of tbe trial m the Scssods Court for an adjournment thereof 
in order to procure the attendance of witnesses for bis defence it would be perfectly legal 
for the Court to refuse the application ’ Sec ako S 29i and Notes theieon 

7 Further list — It lias been seen that for an accused to ha\e his witnesses 
summoned as of right he must give m a list under this section Wheie be does not gi\e m 
his list inmiediatcl> after the charge is framed tbe Magistrate has a discretion to accept a 
Let subsequently ^ WTien a further list has been allowed to bo filed by the Magistrate under 
sub s (2), it 13 governed by the earao principles as a list under sub s (i) ® 

3 ( g-J) 14 All 242 (245) 1S92 All W N 63 <iueen Empress t Hargobxnd Si igh 

4 ( 97) 19 All SO-’ (501) 1897 All W N 13 4 Q teen E itpress y Shahir Ah 

5 (96) 18 All 380(380 381) 1890 AllVV N 114 In S/c t taller of Pudra Sing! 

ALosee S 212 Note 1 

Mote 6 

* ( ’f) 23 AlP 1936 Lab 033 (53C) 17 Lab 176 37 Cti L Jour 742 (FB) Ml i/ian if v £ iperor 
l^ect ons ‘>11 and 291 read together sbov that it tbe accused has w 11 ng w tessses at the Sessions 
he can be allowed to produce them but if be requ res the Court to I^sue process tor compelling 
attendance be is confined to those witnesses ^ hose names he has pre? ously included in his list ot 
witne«..e3 ) 

( 97) 19 All SO’ (503) 1897 All W N 131 ^a«n Empress y Sba/^ir Ah 
Also sees 216 Note 2 S 291 Note 3 and S 5fO Note 7 

2 (40) 27 AIR 1940 Pat 353 (358 3u9) 19 IVit 413 41 Cn L Jour 931 ititsu; r« v Emperor 


I 

3 ( 25) 12 AIR 1995 Lab 657 (557 558) 27 Cn I Jour 134 Naeir StnjJi v Emperor 
< 24) 25 Cn L Jour 97 (97 98) 76 Ind Cas 97 (PesU) Abdul Wat a6 v E, peror 


f (dO) 27 AIR 1910 Pat 35o (358) 

( 36) 23 AIR 1930 Lab 533 (535) 1 
1 9l) te AIR 1931 All 434 (435) 63 
2 ( 30) 17 AIR 1930 Cal 188 (189) 
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rOWEB OP MACKTRATE TO EXAMINIl WITNESSES 


An accused committed for trial before a High Court 13 entitled under sub s (2) to 
give to the Clerk of the Crown at any time before his trial, a further list of uitnesses for 
I 113 defence 


212 ^ The Magistrate mav, in his discretion, summon and examine 
Power of Magistrate to any witness named in any list given in to him under 
csamine sach witaeoses section 211> 

1 Scope of the section. — The object of the section is tv.o{old fuslhj to 
prevent any hasty commitment and to ensure a thorough enquiry previous to the commit 
meat' and secondly to prevent the concoction of false evidence after the commitment* 
In order to achieve this object the section gives the Magistrate the widest possible discretion 
to summon and examine anj witness named in the list given by the accused under S 211 
Thus he may summon and examine the uitnessea for the defence even when the accused 
has reserved his defence for the Court of Session* The discretion thus vested entitles the 
Magistrate to ascertain after vvcigbing the <‘Vidcnce,* whether there is n presumption of 
guilt against the accused or w hether he 13 innocent ® for it is possible that aftei hearing the 
witnesses for the defence the enquiry may result m the discharge of the accused under 
S 213 suhs ( 2 )® But this discretion has to be exercised spannglj and caiitiouslj as any 
inconsiderate or premature examination of witnesses may prejudice the accused 111 his 
defence at the trial m the Sessions Court* 

The accused has no light to have bis witnesses summoned and examined a/te] the 
charge is framed under S 210* And a Magistrate is not required to lecoid his reasons foi 
acting or refusing to act under this section ® 


• 1882 s 212 1872 S 200 para 2 1861 S 207 


[Sec however ( 40} 27 AIB 1910 Pat SaS (358) 10 Pat 413 4] Cri L Jour 931, Mtisalirif v Em 
peror {In this ease it is observed that the discretion to accept a Bupplementary list of witnesses 
under enb section (2) is to be exetc sed subject to the provisos to S 216 — It » submitted that this 
IS not correct— Section 216 does not refer to the ftcceptance of a supplementary list of witnesses under 
6ub section {2} of Section 211 but to the question of issmug processes lo the witnesses named by the 
accused and does not make any distinction between witnesses named in the hst submitted under sub 
section { 1 } and those named in the suppkroenlary list submitted under sub section (o) of this 
section)] 

Also see S ‘’91 hote 3 


Section 212 — Note 1 


1 See ( 70) 14 Soth W B Cr 16 (16) Queen ▼ KrtUo Po6a (Naiessity of making proper inquiries before 
committiug to sessions po nted out) 

[But see ( 70) 13 Both W B Cr 1 (11) 4 Deng L E App 1 Jn re ilohesh Chunder 1 

2 See { 70) 13 Sath W B Cr 1 (11) 4 Beng L B App 1 In re Mohesh Chunder 

3 { 96) 18 AU 380 (381 382) 1806 AMW H lU Jn the matter of Rudra Sinnh 
Also see S 211 ^ote 5 


4 ( 10) u c„ L Jour 751 8 Ind Cos IMl (L.li) Jf.r AbiiUm v Emraro, 

5 ( 70) 14 Sulh W B Cr 16 (16) Quceji v Knsio Doha ^ 

C.„5o,.ro , 
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2l3.~ (0 When the accused, on bejng required to give in a list 
0 drt cl comnitmcnt. under Section 211, has declined to do so, or when he has 
guen in such list and the witnesses (if any) included therein whom the 
Magistrate desires to examine have been summoned and examined under 
section 212, the Magistrate may malce an order committing the accused for 
trial by the High Court or the Court of Session (as the case may be), and 
<unlcss the Magistrate is a Presidency Magistrate) shall also record briefly 
the reasons for such commitment 

•( 2 ) If the Magistrate, after hearing the witnesses for the defence, is 
satisfied that there are not sufficient grounds for committing the accused, 
he may cancel the charge and discharge the accused 

K (’) wa nc«Iy added »n tbc Code of 1693 Tor Icoislatue cliannes sec Sect on 210 

Sot'' 1 ‘ 

Synopsis 


1 May make an order commiiimg the 
accused ’ 

2 Comnitment by Magistrate having no 

temtonal jurisdiction— Elfect Scc b 531 
and JSote', Ibcreon 

3 Commifnent to Sessions Court having no 

terntertal jurisdiction to try the ©Hence 
—Effect See Sotos on S> 215 and 531 

NOir lo tbe StooP'I 

Comproni -e by frosoouior aflec committal 
Sole J 

Comaiiltal in of ecicrvl persons jointly 

charged See S 30C hole G 
Conumttal of a ca'^c tnaLIc b) ^^agt Irate— Ilcioril 
of reasons See^ote4 


Committal of «ome and trial of the rest See ^ote5 
Defence evidence inchtdev cross esammatton of 
prosccut on eridence See ^ote 7 
Duty of Magistrate to weigb evidence See Note 5 
Ko cancellation after comnuttaf See Note 5 
No discharge after committal See Note 6 


A Reasons for commitment 

5 Power of Magistrate to cancel charge and 
discharge accused or to try him himseU 

6 “After hearing the witnesses for the 
defence 

7 Right of accused to cross examine prose- 
cution witnesses after charge is framed 

8 Practice 

Sec (be Notes indicated for the following top cs 
See 


1 “May make an order committing the accused “ — This section leaves 
it to the discretion of tho committing Magistrate whether or not to commit an accused to 
the Sri^ions Hence, even after a charge is framed with a view to commitment the Magig 
trate maj change his mind and proceed to try tho case himself' or cancel the charge and 
discharge the accused see sub section (2) 

2 Commitment by Magistrate having no territorial jurisdiction— Effect — See S 531 

and Notes thereon 

3 Commitment lo Sessions Court having no territorial jurisdiction to try Ihe offence — 

Effect — Sec Notes on Ss 21'> and 531 

4. Reasons for commitment — The eection requiies the committing Magig 
trate to leeoid Ins reasons fot committing a case to the Coiiit of Ses-ioa' WTiere tho 

* Code of 1882 S 213 

213 When tic nvcustd on being req tired to give in a li»t under S 211 bas declined to do so or 
n Jicii lie )ni gnen in each h 1 and the witnesses (il anjJ included therein 
Order of coi imttment vvl om ll e Magi Irate desires to eiaiiiine have been EUBimoned and examined 
under S 212 tlic Magistrate maj make an order committing the accused for 
Inal by tl e Ili^b Court or the Co irt of Session (as tbo case may be) and (unless Ibe Magi trate is a 
rrt'idencv Magi irate) iball o' o record bncfly the reasons for such commitment 

1872 S 198 para 1 and S 200 para 2 1861 Ss 226 227 

Section 213 — Note 1 

1 ( 10) 11 Cri L Jour 48C (197 489) 7 Ind Cas 150 (Oom) Empfror v Ven\ate$h 
Al^ 've S 210 Note 2 

Note 4 

1 See (1865) 2 Sutb VV R Cr C5 (65) 0w«» ▼ Ander$on (Vagi.lrate making an inquiry with a view 
to commit IS boutid to rccoi d sj cciolly tl e cv dence on ubich Ibe commitment is made ) 
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offence is not exclusively triable bj a Coiufc of Session, the reasons must disclose grounds, 
not onlj for not discharging the aecnsed, bnt also for committing the case to the Court of 
Session instead of its being tried by the Magistrate himself* As to uhat are propei 
grounds for committing a case, see i^otes on Ss 206, 207, 209 and 210 

5. power of Magistrate to cancel charge and discharge accused or 
to try him himself. — The enactment of subsection ( 2 ) in the Code of 1893 makes it 
clear that even after a charge is framed -with a view to commitment, the Magistrate has 
jxiwer to cancel the charge and discharge the accused if, in mow of the evidence of the 
defence witnesses esaniined subsequent to the charge, the Magistrate considers that there 
are not sufficient grounds for committing the case^ The decisions prior to the Code of 1699, 
which held that the Jlagistrate had no such power,* are no longer good law But the sub- 
section 13 only intended to provide for cases, in which the evidence recorded after a charge, 
so changes the aspect of the case as to leave no reasonable doubt that a conviction is not 
sustainable It does not apply when the evidence merely casts some doubt on the case * 
But when the Jlagistrate conies to the conclusion that the evidence of the defence witnesses, 
examined subsequent to the charge, rebuts that produced for the prosecution or renders it 
so incredible or unreliable that a conviction will not follow, ho may act upon his opinion 
and pa's an order of discharge^ See also s 209, Notes 3 and 5 and s 2io, Note 5 

The power to cancel a charge and discharge the accused applies onl 5 befae the 
case 13 committed Onco the case has been committed, the Magistrate becomes functus 
offtcio and cannot thereafter change bis mind and cancel the commitment or discharge 
the accused* Moreover the Magistrates power under the sub section arises only m 

(’66) 6 Suth W R Cr 6 (6), Empress v Koda* Kahar (Magistrate in bis grounds of commitment should 
specifleallj note with exactness and precision the proof against each particular prisoner and the xoan- 
ner in which it is supported ) 

(’66) 5 Sulh tv S Cr 17 (16), ^ueen y Iskwr ilenjee (Magistrate should give in the grounds of com- 
mitment paiticulars o( the case— Re shonM render his grounds of commitment a proper and complete 
act of aecasaticn ) 

2. ( 14) 1 air 1914 Doni 237 (239) 53 Bom 114 14 On L Jour 609 Emperor v Nanjx (Omission to 
give reasons is such a ease is not a mere irregularity but illegality ) 

Also sees 847, Note 4 

Note 5 


, 10 (Mete 

, commit 

Magistrate of his jurisdiction to proceed with the case and to try the case himself instead of 'commU^ 
ling it) 

2 ( 81) 1831 Rat 161 (162) In re Uar* 

3 (1900 02) 1 Low Bur Bui 348 (348), Crovm v Po Uyan 

M C., 393, V Stajotai 

{ 22) 0 Allt 1922 All 168 1169) 14 A)1 67 22 Cn L Jonr 703 lid Abdul u miiar, Sub„, 

( 15) 2 AIR 1915 All 186 (188) 37 All 355 16 Cn L Jour 429, Dliaram SinnJt v Jotv Prasnd 

='C„7.2,„2,AA6«rA,. Hu,. „ .. 

r r 1 r , _ 

ea committed to Sessions upon 
let evidence to cancel some of 


allowing the prosecutor to file a compromise ) 

(81) 4 All 150 (152) 1881 AU W N 167, Ewpress o//«ditt 
Also see g 2J5, Nofe 7 and S 345, Note 15 


made cannot be annulled by 
Janyhir, (Do) 
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■wtcrc lie lin« ti\pn further cMdcncc after the framing of the charge I^ho^e he has not 
Itl'^n snch further ntdcnce ho cannot cancel the cliargo once framed and discharge the 
nccu«od® Tlio poirer of cancelling n charge once framed and di-’charging the neensod does 
not aiil\ to trials of irarinnt cases the on!\ course ojtn to a Jlagistrato who after 
framing a charge m =uch causes finda that the charge is unsustainable is to acquit tho 
accused “oe s 255 and Notes thereon see al o Note 1 and Notes on Section 210 

6 “After hearing the witnesses for the defence “ — As 1 as been seen in 
Note 5 the jxiucr of the Magistrate under sub s (2) to cancel the charge and dischaigo the 
nccu-ed anst“? onl\ in cases m nhich after framing the charge the Magistrate examt7ies 
further defetice ratnesscs where further eanlencc is not taken bj him lie cannot cancel 
the charge and di-chargc the accusal * 

A« to whether the phrase witnesses for defence in subs (2) is wide enough to 
coicr caiJencc elicited hj cro-c5.e\ammation of prosecution witnesses sec Note 7 

7 Right of accused to cross examine prosecution witnesses after 
charge is framed. — Under the general principles of e\ idence (see F\ idence Act, 
Section !''«) and the specific provision containal in S 2(^ sub section (2) the accused in 
preliminarj inquiries m sesjioQa cases is cntitlal ns of right to cross examine the witnesses 
for the pro-fcution Ordmanh the cro s evaminaliou of eacli witness must be made 
iinmediaUlj after bis examination mchicfisoaer it cannot bo rcseraed till the examination 
in chief of all the witnesses for a side is over though tho Court can m tho exercise of its 
discretion allow «uch reservation Hence an accuse<1 who has declined to cioss-examme 
the 1 rosecution witnesses then and there and who has not been permitted b> the Magistrate 
to reserve bis cro» examination till a later stage is not entitled to cross oxamino (he 
prosecution witnesses after the charge is framed* a foiUoii if be has ahead} cioss 
examined the irosecution witnesses under s 209 before the charge was framed he is not 
entitled to cross-examine them again after the charge is framed * (Contrast the right of an 
accused in the trial of warrant cases under S 25C) The expression witnesses for the 
defence in eubs (2) refers to witnes-cs whom tho Magistrate in his discretion examines 
under 5 212 that expression does not include tho witnesses for the prosecution who are 
cross examined and therefore does not confer any i ight on tho accused to cross examine 
the prosecution witnes,5e3 after the charge is framed But the Magistrate has an tnheicnt 
pouer to allow the accused an opportunit} to cross examine tho prosecution w itnesees after 
the charge is framed* Further if the accused did not hwo an opportunit} of cross- 

6 ( O'!) 2 Low Cut Bui 140 (140) King Emperor t Nga Po San 

7 ('>5) 12 AIR 1925 Oudh 517 (517 549) 26CnLJout520 Bishambarnalh e Etiperor (Magstrate 
Sod Dg that there is no proof that accused has committed a part of the oOence but that there are pnnia 
facie prouods (or behering that he committed Ibe other part and that the circumstances require & 
commitment to the eessions In commiU og the case to the sessions with regard to the latter part of 
the oaence the Magistrate cannot dseharge (he acensed with reference to the former part of tho 
oQence but must acquit the accused It w only in respect ot the oSence which is comm tied to the 
'e 'ions that the proceedings are taken out of the purriew of Chap 21 under S 347 and nth reference 
to the other part of the ollence the procedure under that chapter alone should be followed and after a 
charge is framed an accused can only he acquitted and cannot be d sebarged Section 347 does not 
authorize sucl a discharge ) 

Note 6 

1 ( 03) 2 Low Cur Rul 140 (140) King Emperor v NgaPoSaxe 

Note 7 

1 (29) 16 AIP mg Cal 593 (593 591 595) 57 Cal 44 30 Cri L Jour 1107 C 1 Paman v 

Emperor 

{ 31) 18 AIR 1931 Bora 617 (518) 33 Cri L Jour 68 A B 217 of t Emperor 
( 19) 6 AIIH919 Low Bur 159 (160) 9 Low Bur Hal 109 19 Cn L Jour 327 rambi i Emperor 
{ 17) 4 AIR 1917 Oudh 200 (200) 18 Crt f Joir 105 19 Oudli C^s 239 Baldea -e Emperor 

2 See ( 31) 18 AIR 1931 All 434 (435) 53 All 693 S* Cn L Jonr 819 Pam Ghulam r rraprror 

3 ( 29) IG AIR 1929 Cal 593 (59o) 57 Cal 44 30 Cti h Jonr 1107 Raman t Emperor 

4 (29) 16 AIR 1929 Cal 593 (o9o) 57 Cal 41 30 Cn L Jonr 110 ? Raman v Ampfror 


OHDER of COlBnTJlENT 


I20G [s 213 N 7-8; S 214; S 215| 

cxamitiins tho prosecution •n'ltneses before tbo charge •rtas fianicd, ho i3 entitled to 
cross etainine them after tiio charge ig framed and before tho order foi commitment is 
passed ^ , 

As to tbo right of an accused to cross eramme piosccution -witnesses in eases where 
the pioceedings are started as a trial of a warrant ca'*© but subsequentlj tho Jlagistrato 
decides to commit tiio case to tho Court of Session eco S 3J7 and Notes thereon 
8 Practice See the uodermectioned cases ^ 


214* [Person charged ontside iiresidency towns jointly uith European British 
subject] [Repealed by the Criminal Law Amendment Act, fg23 (Xll of lg23),S 10 ) 
the provisions of the repealed section have been partly incorporated in S 


215.^' A commitment once made under section 213 by a competent 
Quflshms comm tments Magistrate or by a Civil or Revenue Court under 
under section 213 Section 478, can be quashed by the High Court only, 


and only on a point of law 


X Legislative changes 

2 Scope oi the section 

3 “Once made ’ 

4 Under section 213 etc 

5 Competent Magistrate 

6 * Civil or Revenue Court under 

section 478 


Synopsis 

7 ‘ By the High Court only ' 

8 “On a point of law 


10 Time for quashing commitment 

11 Effect of quashing commitment 


NOTE to the Syoonsis See the Notes indicated tor tbo following topics 


Comm tment mode to tho prejudice of accused 
See Note 0 

Commitment of an approver See Note 9 
Commitment of an European British subject Seo 
Note 9 

Commitment without discretion See Note 8 
Insufficient endence bow far a ground See Notes 
8 and 9 

Irregularities in procedure bow far vitiate the tnal 
See Note 7 

ItsUing a warrant instead of siunmoas See Note 9 
Joint inquiry does not vitiate commitment See 
NotcO 


Joint inquiry and investigation See Note 0 
No appl cation to quash commitment will lie after 
commencement of trial See Note 10 
Not giving reasons may invalidate Sco Note 6 
Section does not apply to directions to commit but 
the High Court may revise See Note 2 
Want of sanction under S 195 and lanso of sane 
tion See Note 8 

■When Commitment cannot be quashed See Note 

Wien Sessions Court can discharge viithout tnal 
See Note 7 


• Code of 1898, original S 214 
214 If any person fnot bemv »n Vim>v«n t», » « v \ 


Prrson charged outside 
presidCKcy lowns jatnUij 
with European BrUish 
subject 

High Court and not before 


1882 S 214, 1872 S 197, 1861 S 226 
t 1882 S 215 1872 S 197 Expl , 1861 — Nil 


J 19) 6 AIR 1919 Low Bur 169 fl601 o Tiiw Tir,» w-i ino i« ^ » 


t aioiui/jiuria ^ Nanooram GoenKa v FuU 
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1. Legislative changes. 

(l) Tbcro ■R-fts no <5oction corrc-'roticling to tlii« m ttic Code of ISCI. 

(2' Tho (xphmtion (o S 19T of tl»e Cale of 1872, which concsponded to this Bcction,. 
(lid not contim tlio oiunalcnt of the wonla ‘ under S 213," and “or bj a Civil 
0- Revenue Court iin Icr S 17a ’ 

(3) 111 s 215 of the Code of 1SS2 the wools ‘ mikIoi S 213 or 211 were for the first 

time introduced and even that "cction dul not contain the words ‘ 01 by a Civil 
or Revenue Court under 478 

(4 ) Id the Code of IsiS, the words 'or bj ft Cotut of Session undei S 477 or by a 

Civil or Revenue Court mider s 478 ’ were introduced after the word “Magistrate”. 

<5) The ‘icction was amended m 192I Tho words ‘ or s 2U” appearing after the 
figures 213” were removed bj the Criininal Law Amendment Act, 12 [XII] of 1923 
consequent on the repeal of S 211 Litcwiac} the woids ‘ or by a Court of Session 
under s 477 ' occurring after tho words “bj a competent Magistiate" were 
removed bj the Code of Criminal Proccdute (Amendment) Act, I8 [xvili] of 
1923, consequent uixm the repeal of S 477. 

2. Scope of the section — Uhere a commitment is made — 

(1) under s 213 bj a conipclent ■^^agl•■fcate, or 
<2) by ft Civil or Rev eniie Court under s 478, 

It can be quashed onlv b\ the Utfjk Court and onij on a point of lav. * 

When tho commitment is not made under s 213 or S 478, this section does not 
opplj Thus a commitment under s 437* or under s 4iC* or by tho Appellate Court under 
S 423* or liy the High Court under S 52C* is not one under S 213 and the High Court can, 
in revi lon where such an order of commitment is open to revision, consider the propriety 
of the order of commilment on {oints both of Jaw and of fact But even m such cases, in 
actual practice, the High Court will not go licyond tho rule contained in this section and 
interfere in revi ion on grounds of fact* An order of commitment under S 317, however, 
falls within the purview of S 213 and can bo quashed if at all only under this section^ 

When a commitment is not mode bj a competent Mogistiate, the commitment may 
}xi qua«hed under s 632, which docs not apply when the commitment is made by a 
Section 2tS — Note 2 

I ( 24) IX AIB 1924 Bang I6S (167) 1 R«ng 52C 25 Cri L Jour 261, il/a/iomed AToiiIih t Emperor. 

[Qigh Court cannot quash comnntment merely because of doubts as to credibility of evidence } 

■(20) 7 AIB J9201Iad 144 fl45) 43 Mad 361 21 Cri L Jour 28 Venlatapirt Aiper J N Jlf Firm 


by High CoDrl only oa a point of law )) 

3 ( 45) 82 AIB 1945 i,ah 1 12) 219lDdCas4Gl 46 Cri L Jour 643 (DB) BAagaf Baiii v P T /<tni« 
[But see ( 44) 46 Pm, jj i 7 g (178), Bharat Itam T Toylor (Sections 337, 437, 446 and 526 aro 

provisions of first nature They do not lay down procedure when a Court is to commit — Section 213 

lays down the procedure Section 215 therefore applies )] 

4 { 22) 9 AIR 1922 Low Bor 40 (40) 11 L B R 375 25 L Joar 618, Emperor v Nga Thet She 

5 ( 04) 1 Cri L Jour 275 (277) 27 Mad 64 7 Inl Cas 752 In re Ealagaia Bapxah (Commitinent 

order by High Court under S C26 is not iCvisaUe ) 

6 (45)32 AIR 1915 Iish 1 (2) 46 Crt L Jour 648 219 Ind Ca? 461 (DP), Bfiayaf itaw v P T .TamM. 
7* (’24) 11 AIR 1924 Sind Cl (62, 63) 17 S nd L R 108 S6 C« L Jour 118 Fflifiai V Emperor 

.VCrPC S2 




quashing commixments 


1800 [S 215 N 7-81 

lie himself can cuic the inegularitj’ m the committal proceedings in a trial before him^ 

The Judicial Commissioner of Smd, Bitting m the Sessions Division, is not dn ested 
of his dual capacity as a High Court Judge and he can quash commitments under this 
section even when sitting as a Sessions Judge “ Similarly, a single Judge of the High 
Court cveicismg original criminal jurisdictioa has jurisdiction to quash a commitment 
made to that Court under this section * 

The piinciples laid down m S. 537 shouW generally gutdo the High Court in dealing 
nith an application under this section *** 

8. “On a point of law.” — A commitwent can be quashed only on a point of 
law * The test is to see from the judgment of the Magistrate what his findings on the 
evidence are and whether those findings aro capable prtma facie of sustaining the charges 
he has framed and on which the commitment to the Court of Session is made.^ A com. 
mitmont should only he quashed when on the face of it there is something of the nature of 
o fatal daw m the prosecution* In dealing with an application under this section, the 
High Court IS not requued to appreciate the evidence, but it proceeds on the assumption 
that the facts as stated m the order of commitment will be proved at the trial All that 
the High Couit 13 required to apply its mind to is to see whether, assuming the facts are 
jiroved, they do justify the conviction of the accused or not* The following are illustrative 
instances of cnoi's of law justifying the quashing of the commitment : 

( 1 ) 'Wlioie the commitment is made without any enquiry or ovammation of the prose- 

7. (‘44) 91 AIB 1944 Smd 47 (48) : ILR (1919) Kat 259 : 45 Cn L Jour 269 : 210 Ind Cas 449. Emperor 
V. Iblo Allahdxtlo (For example in cases where there is not on the record proof of previous convictions 
in a committal on a charge under S 75, Penal Code, or m a case in which the accused has in fact been 
questioned about his previous conrictions before there is enfficient evidence legally admissible on the 

* I < »» O — 4 . 4* _• H 

f think 


(■38) 25 AIB 1938 lUofJ 105 (107) : 39 Cn I, Jour 470, if. /. Mamsa t The Kina. 

(’29) 16 AIB 1929 Cal 777 (778) : 66 Cal 785 ; 31 Cn Ir Joat 184, Emperor v Oitish 
[But sec (’42) 29 AIB 1942 Bom 212 (21S) : 43 Cn I, Joot 773 • ILB (1942) Bom 534 • 201 Ind Css 
rr. «».. m -i- 1 '- •» -a , , 5 either m 

Sessions m 


1C 

Uackemit Zlaekey. 

('ll) 12 Cn L Jour 320 (321) : 10 Ind Cos 616 (Smd), Emperor v. Jhatnaniae 
Note 8 


,> -A fk. jr V. Cohn 


Lai. 


no rneaiMl_evidence to prove ollence « not point of law \ 


Femandee r. 


. IP j. 


. A.jw Manganmal v. 
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cution xvitnc^s* or on in enqoirj **0 imrcrfect as to result iq picjuclicc to tlio 
acctiscd * 

( 2 ) Wicrc the clnrgo fiamoil i3 altered oi added to at a lute stage and the commit- 

ment 13 imdo without rc-oxamming tbo witnesses ns reqiiircil bj S 213 and -with- 
out allowing the production of c%idcnco with reference to tho altered oi added 
charge ^ 

(3) WTicre the commitment is made m tbo nb&enco of the accused,® oi without giving 

h:m a rcisonable opportanity of sbomDg cause against tho eoramittal,® oi of 
cross-csninming tho pro'^ccution wntncsscs ** or without examining tho witnesses 
tendered 1> the accused” 

(s) tMicre the commitment is made on evidence legally inadmissible'® such as o\i. 

dence taken e\en prior to the apprehension of tho accused 
(5) A\’bcre the commitment is made to a Court of Session or High Court which has 
no authontj to trj the case®* 


S 1 62) 4 Mad 227 (227. 22=i) 2 V, eir 531. Qu^^n r Chi.nw Vgdagtri Chelli/ 

( 12) 13 Cfi L Jour 413 (444, 443) 15 Ind Cas 75 (AH), Dur^a £>ate v Fwprror 
{OC}1906 AH N 30C (307) 4 Cn L Jour 452 Emperor v Maifiura (A committal without 

cxaouQirig witnesses ot the defence on the ground of an order of superior Court u illegal and will be 
quashed ) 

( 76) 1876 Rst 100 (101) Rrj v S.ta 
0 ( 81) 1681 Pun Be No 6 Cr p C (6), Empress v Oyatu) 

7 (24) 11 AIB 1924 AH 6G5 (66S 666) 25 Cti L Jour 793 d/ohun Let v Fmperor 
( 74) 22 Suth ^ B Cr 14 (16) 14 Deng L B 54, Queen v i/t Iticarya 

(*31) 8 A I B 1931 All 148 (146 149) 22 Cn L Jour 496, Damare^ia v Emperor (The accused was 
senously prejudiced by «ucb alteration of the charge ) 

CS« atso (’72) 17 Suth W K Cr 44 (41) Queen v Uo^iaram J 

8 (01) 8 Oaf tv N 110 (US) In t/u mailer of Sunya JIarata Ssnyli 

( 61) 1891 Pud Be No 22 Cr p 47 (49), Empress i Uasbat (Not eveo the Se> lona Judge can order 
committal of acensed sot preseot before the Magistrate at the ongmal enquiry ) 

9 CIS) 14 Cn L Joor 605 (60)] 21 Ind Cas 477 (Lab), Anokha Sxngh v Empeiot (Commitment 
without notice to the accused quashed ) 

( 01) 28 Cal 484 (437 438) 5 Cal W N 609 Eethj t Kxng rwperor 

10 (93) 21 Cal 642 (663), Empress'! Sagal Samba (The prejudice to the accused was aggravated as 
the Sessions Judge allowed such evidence in the eess ons tnal ) 

( 15) 2 A I R 1915 AH 411 (412) 39 AH 29 16 Cn L Joor 801 Rustom v Emperor (Conviction was 
illegal as absconding of the accused was not proved ) 

( 70) 13 Suth W R Cr 21 (22) 4 Deng L B App C9 ^ueen v Flan Doss 
{ 27) 14 AIR 1927 Pat 243 (246) C Pat 329 28 Cn L Jouc 709. Saidat J/iai» v Emperor 
( 30) 17 AIB 1930 Cal 754 (75S 756) 67 Cal 945 32 Cn L Jour 182 Waiidorai i Goeiita v FuleJ and 
Jaypuria 

( 12) 13 Cn L Jour 877 (883 897 889) 17 Ind Cas 813 6 Low Bur Bui 1 >0 (FC) Fmperor v C/taii 
ntng Arnold 

11 (98) 20 All 264 (205) 1898 All W N S’’ Qaeen^Empress v Ahmadi 
( 01) 1 Cn L Jour 357 (358) 26 All 177 Emperor y iluhammad Iladt 

( 00) 4 Cn L Jour 453 (452 453) 1908 All W N 306, Emperor v ilatkiira 

’ ~ Suryanarayana 

. Emperor v Ifihi Lai 


ror (Separate trials an 1 

convictions of two persons Order for commitment of both to sessions for jo nt trial for conspiracy — 

Commitment on evidence taVen m former trials ) 

(29) 16 AIR 1929 Sind 250 (251 252) 30 Cn L Jour 1121, IVahid B«z v Emperoi 
13. (OJ) 2 V\eir 2o9 1260) Jn re Chtnnappan 

14 ( 10) 11 Cn L Jour 6t (55) 4 Ind Cas 812 (All) Emperor v Jagi loftaii here the offence consists 
m the giving of false informal on to the police and the ca-=o does not go further than a police enquiry 
the offence falls within the first paragraph of S 211 and not the second paragraph of S 211— Comm t 
tal 13 therefore bid in law ) 

( 97) 19 All 465 (465 466) 1897 All N 115 Queen Empress t Schade (Ca.e uoder S 9 Opium \ci 
of 1878— Magistrate taking cognizance ot the case could Pot commit it to *103 ions Court ) 
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lie bimscH can cure Ibe irregulankj m tbo committal proceedings in a trial belore him^ 

The Judicial Commissioner of Smd, sitting m the Sessions Division, is not divested 
of his dual capacity as a High Court Jn^ and he can quash commitments under this 
section even when sitting as a Sessions Judge® Sinulatlj, a single Judge of the High 
Court eveicismg oiigmal criminal junsdiction has jurisdiction to quash a commitment 
made to that Court under this section® 

The pimciples laid donn m s 637 tfiould generally guide the High Court in dealing 
with an application under this section** 

8. “On a point of law.** — A commitment can he quashed onlj on a point of 
Ian * The test is to see from the jndgmmit of the Magistrate what his findings on the 
evidence aie and whether those findings ate capable pnma jacte of sustaining the charges 
be has framed and on which the commitment to the Court of Session is made ® A com 
mitment should only he quashed when on the face of it there is something of the nature of 
ti fatal flaw m the prosecution® In dealing with an application under this section, the 
High Court is not roquued to appreciate the evidence, hut it proceeds on the assumption 
that the facts as stated in the order of commitment will be proved at the trial All that 
the High Couifc 13 required to apply its mind to is to see whether, assuming the facts are 
proved, they do justify the conviction of the accused or not* The following arc illustrative 
instances of errors of law justifimg the quashing of the commitment 

( 1 ) Wliorc the commitment is made without any enquiry or evnmmation of the prose 

' ' ‘ on the 

c when 
think 


^lackentxe Slackeij 
(11) 12 CriLJonr 320 (321) 


10 Ind Cas CIO (Smd), Emperor v Jkamandai 
Note 8 


)1 Ind Cas 
5 either in 
Sessions m 


V Jlft/i* Lai 


ler Fernandej v. 


alabat Khan. 


ilehdt 
V LaJ 


mjvTCr 


ilangaitnal r 
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cution or on nn cnqnirj •so imiicrfcct ns (o re nU m ripjuclicc to tlio 

accn-<vl * 

( 2 ) the chirge fninol i3 alteml oi added to at a Into stigo and the commit 
ment H undo Tvitliout rc examining tlio ivitnesscs aa requirctl b> S 213 and witli- 
out allowing the iirodnetion of cMlonce nitb reference to the altered oi added 
charge ^ 

(3) Where the commitment la made in tho ob«cnce of tlio accu-<?d,® oi without giving 

him a reasonable opportanity of shonmg cause against tho committal,® oi of 
cros^-cxamming tho prosecution xvitncsacfl ** or 'Without examining tho witnesses 
tendcrel b> tho accused** 

(i) the commitment is made on cridcnce legally inadmissible** such as evi 

denco taken even prior to tho apprehension of tho accused ** 

(5) ^^'hcrc the commitment is made to a Court of Session or High Court which his 
no authoritj to tij the ca'se** 

5 ( S'*) 4 ll»a 227 {327 2’3) 2\\eir5S4 Queei%\ Chxwia Yedagin Chetty 

( !*>) 13 Cn L Joor 443 (444, 445) 15 Ind Ca* 75 (AH), Durga D-itt v EmyerOr 
( 06) 190C All T\ N 30G (307) 4 Cri L Jonr 45“* Emperor v Haihura (A eommitlal without 

etamiBiBg witnesses ol the defence on the groond ol an order of superior Court i» illegal and will be 

quashed ) 

( 76) 1876 Bat 100 (101) Eeg t Stla 

6 (81) 1881 Pua Be No 6 Cr p 6(C), Empretsr Oyaio 

7 ( 34) 11 AIB 1934 All 66} (GG5 CC6) 35 Cri L Jour 798 iTohan Lai v El ipcror 

(74)23Sntb^^ BCf 14(16) 14 Bcog tBSl » Ml Itwarya 

CSl) 8 A I n 1931 Ain48 (148 149} 3iCnL Jour 496 Damareha y Emperor (The accu ed was 
scnOQ‘l7 prejudiced b; <Qch alteration ot the ebarge ) 


( the Sessous Judge can order 

comm ttal oi accused not present before (be Uagistrate at the original enquiry ) 

9 ( 18) 14 Cri L Jour 605 (605) 31 lod Cas 477 (Lab) Anokha Singh 7 £mpe>oi (Commitmeut 
without notice to the accused quashed } 

( 01) 28 Cal 434 (437 433) 6 Cal W N 009 Petly r King Emperor 

10 ( 93) 21 Cal 043 (663) Lmprets v Sagal Samba (The prejudice to (be accused was aggravated as 
the Se^ions Judge allowed such evidence id the eeesioos trial } 

( 19) 3 A I B 1915 All 411 (412) 38 Alt 39 16 Cri L Jour 801 Btuloitv Empero (Conrctiou was 
illegal as abscond ug of the accused was not proved ) 

( 70) 13 Suth W i; Cr 21 (2'’) 4 Beng L B App 69 Quee i t Ilari Don 

(27) 14 AIR 1927 Tat 243 (246) GIat329 28CnLJo«t709 Sasdatiltanv Emperor 

(30) 17 AIR 1930 Cal 754 (755 756) 67 Cal 945 32 CnLJourl82 Nandoram Goenka y FulcI a id 
Jaypuria 

( 12) 13 Cn L Jour 877 (883 887 888) 17IndCas813 6 Low Cut Bui 129 (FB) Emperor v Chan 
ntng Arnold 

11 (98) 20 All 264 (265) 1098 All W N 52 Empress v Afti ladi 

( 01) 1 Cn L Jour 357 (358) 26 All 177 Emperor t Muhammad Uadi 

( OC) 4 Cn L Jour 452 (45^ 459) 19^® A** ^ ^ Emperor y Mathura 

• ” Suryanarayana 

* ■ Emperor v ifihi Lai 


, ror (Separate tr aU an I 

coDTictions of two persons Order for commitment of both to sessions for jo at trial for con«p racy — 

Connnitment on evidence taken in former trials ) 

( 29) 16 AIR IQag {5,^,} 250 {051 050) 30 Cn L Joor 1121, Wahl 1 Dux v Emperor 

13 (04) 2 \Seir259 (260) In re Chmnappan 

14 ( 10) 11 Cn L Jour 64 (65) 4 Ind Cas 812 (AM) Anperor y Jag lol a i (Where tho olIi.nco cons 

m the giving of false information to tie poles anl tho case does not go further thin a pol co enquiry, 
the oSence falls withm the first paragraph of S 211 and not the <ccond paragraph of 8 .11— Comin9^ 
tal 13 therefore bad in law) ' 

( 97) 19 AU 405 (4C5 466) 1807 All W N 115 Queen Empren y Seha ie (Case und r S 9 < 
of 1878— Magistrate taking ec^izaoee of the cose could uot commit it to Visions Court ) 
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(g) ■\\Ticre the cominitniont is iiia3e l)j a Magistrate T\bo is disqualified under S 550,^^ 
but not nlien he hag mciely token part m the identification parade 
(7) ^^'he^e the commitment is made by a Magistrate s\ho has no jurisdiction to do 
(S) 'Where the commitment 13 made on no legal ground, e g , a commitment on the 
ground that it is done on the lequest of tl^ accused or that the case bad created 
a sensation or that the amount imolved is large,*® or that the District Judge or 
District Magistrate has directed a committal,*® or that it is m accordance with a 
Go^ernment resolution®® 01 that the case in\ohed a complicated question of 
law®* 

(9) ^^ho^c the commitment 13 made on the ground that the accused bad been com 

mitted in some other connected case, Without the Magistrate being of opinion 
that he cannot himself anard adequate punishment®® (On this point see also 
section 3i7, Note 4 ) 

(10) Where tu 0 sets of accused are committed on the ground that one 01 the other of 

them is guilt j of the offence*® 

(11) 'l^Ticre, m cases icquicmg prCMOus sanction or complaint, the commitment is 

made on an enquiry held without such sanction 01 complaint®* or on an enquiry 
held pJ 101 to the grant of the sanction,®* or on an inquirs based on an invalid 


('00 70) 6 Mftd H C It 277 (279), Beg v Dotwghue (Case under the old Code — In this c&se a 
European British subject was tried m the sessions diTtsion ot the original side of High Court )] 



mg Thu (Absence of 
omitmect on the wish 

t'enttaji 



^ 19 Ot, Emitter V- 

( C9) 6 Son n C K Ct 51 (55) y lltMimmad Ehm (Wlure I,u, oy.fcjc, „ 

’f!!?!™'!. •OTsea lor Iml 5j tin Sw.om Conti, liel 4 tu.t no loimol 

the objection as to want of 

■ * jA V Emperor. 

V Dhvnaji 

" t«A/r»ac*«<a BUlat (SubEegistrars sanction wa, fomd 

) 


commiUcd by the President o ' 
Up the Oise prior to the amen 
inide b* »• — *-- • 
cl cotnr 
25 I f‘5) 


prror (By the amended 
prerious sanction of tho 
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canction As to the cffi'Ct on commitment of abacucc of certificato or sanction 
under S ISS. «cc S IS^, ^oto 7. 

<12) \Micrc the commitment is made aiitliont proiKr reasons in cases not triable c\clu- 
'i\el\ b\ the Court of So 3 >ion and in tihicli the Magutrate can pass an adequate 
'■ontenco*’ Dut if the Magistrate considers that bo cannot auaid an adequate 
'cnlcnCG or on «omc other proper grounds considers that the case ought to bo 
tried bj the Sc-v ions Court rommitta! is not illegal and u ill not bo quashed 
See al«o s 31" Note i 

(1?) Tlicrc n a difference of opinion as to whetlier a commitment made uhen there 
w no caidcnco at all to conaict the acciiMsl ran bo quaslaed According to the 


26 f'!) 6 C^l 381 (3S5) 8 Cal L Pep 2G5. Emjww v S/alo iJe/irtirt 

•(’93) 1C Mad IGis (1"3, 171) 3 Mad L Jour 227 2 Weit 220, Queen Empress v Sawiatcr 
Atsa (w S 439 Note 2C 

27 ( 10) 27 HR 1910 Oodb 13 (15, 16) 10 Cti L Jour 903, Stteoviangal Pande t Fmperor 
(38)25 HR 1938 Sind 79 (79) 39 Cm I. Jour 507, £mprrer t Hiiroo 

•C37) 21 AIR 1937 Smd 32 {32, 33) 33 Cri !• Jonr 379 31 Sind L R 103, Emperor v G/ioKS&aA^sli 
(18)5 HR 19lB Smd CO (Cl) llSindLR79 19 Cn L Jour 319, ^^mpdror v Jsinsit (Case o£ simple 
burl vLieli Magi Irate iras competent to trj and pnni>U adequately— Committal amounts to error in law 
and Lenee r ill be quashed ) 

<0C)3 Cn L Jour91 (93,9C) 3 All LJoorll 1906 ^inVN28 Emperor y Dharam 
(1900-0 >) I Low Bur Rul 158 (159, ICO) Croun t itajor Hodgson 

< 13) 14 Cri L Jour C57 (G3)) 21 Ind Cm 897 (Bom) Emperor » Asha Baths (Here the connection Mtb 
another se«<iQas ca^e was found to be remote as not to eaibarrv s the accused if sepaiately tried — So 
commitment qua’h'-d ) 

('72) 17 Suth tv R Cr 11 (14), In re Anunto 

< 02) 4 Bom L R 67 (6C) Kxng Emperor t Pema ItanehoJ 

('29) 16 AIR 1929 Cal 7o8 (7G1, 762) 57 Cil 1013 31 Cci L Jour 50C (FB), Omsk Chandray Empe)or 
('39) 1C AIR 1939 Cal 777 (778) SO Cal 785 31 Cri L Jour 181, Emperor v Gtru7i Chandra Kundu 
(33) 19 KIB 1933 lAb 3C3 (261) 33 Cri L Jonr 680, Eesar y, Cmperor (Unnecessary committal 
justifies qaa<hmg of commitment order ) 

('31) 31 AIR 1931 Lab 95 (95) 3S Cm L Jour 1159, Emperor y Msr Alam (Accused chaigsd under 
S 148, Pena) Code, committed to <esSiOQS for coDremence — Ground ceasing to exist, commitment is 
bad m law ) 

( 97) 21 Cal 429 (131, 433] 1 CalW K 414 QueetuEmpress y Kayemullah ilandal 

< 10) 11 Cn L Jour Si (54, 55) 4 Ind Cos 813 (AU), Emperor ▼ Jagmohan 

(30) 17 AIR 1930 Smd 145 (146) 21 Smd LB 157 31 Cn L Jour 696, Emperor v XWa/iadad (Even 
if the death of a person is msolved iR the oOence ) 

( 14) 1 AIF I9l4 Smd 94 (95) 9 Smd L R 23 15 Cn L Jour $61. DtmiHS Ckand v Emperor 
(24) 11 AIR 1921 Smd Cl (C3, 64) 17 bind L R 183 26Cn L Jour 113, Uthbasy Emperor 
(17) 4 AIR 1917 Lab 251 (232) 18 CnL Jour 521 (526) 1917 Pun Re Ro 13 Cr, Empcior v Ah (That 
opposite party has been committed to tbe*ee&>iODs m respect of the same transaction is a good reason ) 
See (36) 23 AIR 1936 Pcsb 139 (139) 37 Cn L Jour 852 Emperor v Sladan Lai (Oommitment of 
a case which the committing Magistrate could try bimselt under the Code (without the assistance of 
power- und»c S 30) is an error of law and can be quashed )] 

28 ( 18) 5 AIR 1918 Rag 141 (142) 20CnLJour97 Emperor y Hanuman 

(20) 7 AIR 1920 Smd 55 (50, 57) 14 SindLR85 21 Cti L Jour 791, G/miti v Empeior. 

( 13) 14 Cn I. Jour 304 (301) 19 Ind Cas 960 (All) Emperor v Baldeo 

(SC) 1830 All \\ N 256(250), Empress y Beharx 

( 19) C AIR 1919 Mad 907 (908 909) 42 Mad 63 19 Cn L Jour 997 Crown Prosecutor v Bhaga- 
vathx 

(■31) 21 AIR 1Q5( M .fl'/ioEi re^ rr 

(c3) 

(See (1943) Kar 239 210 lod Cas 419 

Etii 0— Proof of previous convictions 

not brought on record Case committed— Defect can bo remedied m Sessions Court ) 

(42) 29 AIR 1912 Mad 440 (441) 43 Cn L Jonr 715 200 Ind Cas 710 In re T rrrratiim 

(Joint Magistrate before whom accused was charged under S 511 and S 379 Penal Cod*, 

’ - - • <~ •- Magistrate — 

, to sessions — 

ittal quashed 
ot begun and 
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Higb Couits of Calcutta's Allahabad” Patna and Eangoou the Chief Courts- 
of Lower Biuma®^ and Oadh®^ wid the Judicial Commissioner s Court of Sind 
the conviction can be quashed in such cases The decisions of the Lahore®® and 
JXadras®^ High Couits are conflictmg The High Court of Bombay®^ and the Court 
of the Judicial Commissioner at Nagpur” hold that want of evidence to sustaia 
the charges 13 not a ground for gua^ng the commitment See also the under 
mentioned case The apprats&meni of evidence is however only a question of 
fact 

See also the undermentioned cases 


29 { 01) 5 Cal W Kise (sei) Eah Eant Sismis v Empress 

( 01) 5 Cal W N 411 (412 413) Joqeakxoar Ohose v Ktng Em^ror 
{ Od) 2 Cn h Jour 383 (386) 2 Cal L Jour 46 Emperor v Chandra Kumar Misser 
(05) 2 GnLJout 634 (548 549) 9 Cal "WN 829 Sfuo6ti» Ram v Emperor 

30 ( 40) 27 AIE 1940 AH 396 (397) I I. B (1940) All 63l 41 Cri L Jour 869 Emperor v llXUi> 
hal 

( 83) 6 Al! 93 (101) 1883 All W N 225 Empress v Earotam Dai 

( 84) 1884 All W N 14 (14) Empress v Sumer 

31 (24) 11 Ain 1924 Pat 754 (7S5) 25Cn h Jour 636 ill Gdbindia v E nperor (Case under 
S 82 Begistrataon Act— Sub Registrar cannot enquire into tnith or falsity of recitals as falsa recital 1* 
no ogence ) 

32 ( 84) H AIR 1924 Bang 165 (167) 1 Bang 6'>6 25 Cn L Jout 261 afaltowed JXotdm v Bitt- 
peror (But not If there is some evidence ) 

33 (19) 6 AIE 1919 Low Bur 146 (147) 9 Low Bur Bui 208 19 Cn L Jour 801 Tkamit v 
Emperor 

34 ( 36) 09 Ind Caa 345 (346) 28 Cn L Jour 137 (Oodh) Emperor v J agannath 

35 ( 32) 19 AIR lOS** Sind 157 (159) 26 Sind L R 407 34 Cn L Jour 14 Moiviram t Emperor 

38 ( 46) 82 AIR 1945 Lah 1 (2) 48 Cu L Jour 648 219 Ind Cas 464 (DB) Bhagai Ram y P T, 

James (Tea) 

( 31) 18 AIB 1931 Lah 467 (467) 32 Cn L Jour 867 Hassan Dm v E> ipcrer (No ) 

( 80) 17 AIB 1930 Lah 64o (545) 31 Cn h Jour 814, Gansham Das v Emperor (Yes ) 

37, { IS) 2 AIB 1913 Mad 24 (24 25) 16 Cn L Jour 665 In re Sessio>%s Judge of Cosmtatore (ho \ 
( 31) 1931 Mad V! N 961 (363 864) Bahthavatsalu Eaidu v Emperor (Yes ) 

38 (31) 18 AIR J931 Bom 517 (519) S3CnLJoat68 K R Ehatv Emperor 
( 11) 12 Cn L Jour 250 (266 257) 10 Ind Cas 802 (Bom) Emperor v Sulaiman 

39 ( 35) 22 AIR 1935 Nag 202 (205) 30 Cn L Jour 1389 31 Nag L E 860 Maroti Jairam t Em 
peror (Quest on of insufficiency of evidence is not a point of law ) 

( 25) 12 AIB 192o Nag 409 (412) 26 Cn L Jour 1045 IsmaU v Emperor 

40 (14) - ‘rt, T, « r, . ^ ^ 

Debt 

41 (29) 

[See fli 


on which accused can be reasonably convicted w no ground for quashing commitment ) 

(1900) 27 Cal 1041 (1047) 4 Cal W N 615 (FB) ATemas Chattoraj v Empress (Whether the act of 

kidnapping was complete) 

(26) 13 AIR 1926 Pat 493 (494) 6 Pat &36 27 CnL Jour 792 Eanhak Sao y Emperor (Do)] 

42 (45) 49 Cal W N 284 (285) Emperor v Ujagar Stngk (Magistrate not complying with the 
provisions of Sections 208 and 360— Prejudice caused to aeensed— Commitment can, be ouashed ) 

39 Cal 409 14 Ind Cas 641 Atdul Gam V Asuttl Eao 

{ 03) 2 R c r 262 (‘’6"’) In re J agalhambal 

iqm TI.%^ AO-t n ^ T, ~ 

, ^ ioDg With the accused 


( 

( 

( 

held legal ) 

108) 8 Cn I. Jour 153 1153 151) 31 IM 272 In n Arttmchalla,,, 

1 83) 1833 All 11 H 257 (251) 6 All 123 Empress r Zal aria (Sesaiong tr al 


to male a Btateoent_Co»,auS™b/M^^t'tS 


I.'rt ‘,5 r'"' .niOTJ lor'^VBo iamie 30 

*S,JS) " ’■ ” (Comnulment qna.hrf on a mojouder ot 
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9 Grounds held insufficient for quashing commitment. — The folIo^MUg 
ba^c Utn held cot to Ik grounds for quoting n commitinont 

( 1 ) \\licrc the Magistrate finds subviinent to tlio oidei of coiiiinithl that he should 

not in^ c committed tho * 

( 2 ) \Miero ft joint comniilmcnt n made of several ncctiscJ ■nhen Mith refereneo to 

s 233, thej should baae lieon committed sejvirftfely. In such cases tho Sessions 
Court can trj the accused separately or amend tho charge* 

(S) Mhcro the committing Magistrate acts on the evideaco recorded by the Magistrate 
from Tvho^ file tho case has been transferred to hts on-n Court (s 350 applies to 
such a case*) 

(4) MTicrc the commitment is mode merely on wrong exercise of discretion * 

<5) \\'hcro the onlj c^ idenco against tlio accused is tho uncorroboratctl testimony of 
an accomphcc Tlio reason is (hat acting upon such evidence in proper cases is 
not illegal ‘ MTicro tho commitment is nmdo to the sanio Sessions Judge who 
ga\e tho direction for prosecution of tho accused for the offenco of giving false 
CMdcncc before him, when there is no Assistant oi Additional Sessions Judge m 
tho Di'tnct * 

(C) WTiero tho finst class Magistrate who bad discharged the accused under s 200, 
committed him as per orders of (ho District Magistrate passed under S 4SC Tho 
reason is that tho orxtcc of such Mogistrato was not without jurisdiction^ 

(') Wliero ft Civil suit is pending m resjxct of a document m connoxion with which 
the accused iiad been committed by (he Cn il Judge under s 478, for using a 
forged document* la such cases it would, however, he desirable to poatpono 
further cnminal proceedings till the decision of tho civ il suit * 

(5) Irregularities of procedure before tho Magistrate who transfers tho caso to a supc. 

nor Magistrate under section 319 do not vitiato tho committal by the latter 


• ' . V. Eniptror. 

I’ll) 12 Cn L Joar 66 (60, 67J : 0 Ind Cm 361 (Col), Lat Behan Singh v. Emperor, 

(’35) 22 AIR 1935 Oudh 9 (9) • 30 Cn L Jour 175, Emperor v. Chhedammi (CommitniBat not quasbeil 
on technical grounds as Sessions Judge bad ample opporlonity to remedy defects and quashing would 
have meant unnecessary delay and expense to accused ) 

Note 9 


Earitn (Sitting as a Court of revmon Iligb Court wiU not enter into facts of a particular case and see 
whether Magistrate exercised proper discretion in bolding that he could not award an adequatesentenw 
and m committing the case ) 

U!' All 290 (296) : 19 Cn L Jour 221, impcror v. Godti Ram 


High Court 
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( 9 ) 'UTiere the commitment for trial m one and the same case of some accused is for 

robber} and of some for recening property stolen in that robber} 

( 10 ) ■^’bere the commitment is made by a C« il Court (as opposed to Mditar} Court) 

of a British born European soldier, on jirococdings taben at the request and con- 
sent of mihtar} authorities ** 

(U) Commitment m two different cases, foe offences under s 193, Penal Code, in one, 
and under ss. 471 and 109 of the same Code m another, in respect of the same act, 
though it 13 not desinhle that there should be tno tiials m respect of the same 
act “ 

( 12 ) Non ob-errance of the jiroihions of S 3CO, before the committing Magistrate and 

parti} before the Coiut of Ses&ion ** 

(13) After the commitment to the Sessions, the (act tint graver cliatgos triable by the 

Court of Sesaion have been uithdraun is no ground for quashing the commit- 
ment m respect of the mmoi charges tiiable b} the Magistrate and thereb} tabe 
an ay the right of trial b} j«r} 

(14) Onussion to issue notice undei s 201, nhere the accused is present.** 

(15) IVhere the case is triable by a Court of Session, the mere fact that the Magis- 

trate did not give reasons (or commitment nben tbereuns nspecmllyeniiTouercd 
Magistrate nho could tr} the ca«c*^ 

(IC) Where an appioier whoso paidoii has been witbdiann lias been committed, the 
mere fact that he was examined as a witness only in the prehmmar} enquitj 
and not in the trial before the Sessions Judge or the fact that the pardon had 
been withdrawn b} the District Magistrate and not b} the Sessions Judge is not 
a ground for quashing the commitment ** 

(17) The fact that some of the co accused arc not }et arrested 

( 18 ) The fact that the eiidcnce is doubtful** or that it is insufficient** or that the 

10 ( 42) 29 AIR 1942 Mad 440 (141) • 200 Ind Cas 710 43 Cn L JoDr 715, In re Veeranna (Joint 
ilaguttate before whom accused was charged under S 511 and S 879, Penal Code, erroneously thinking 
S 75 Penal Code to be applicable and transterong case to Sob-Magistrate — - Sob Magistrate holding 
that prima facte caee was made out and commiUing accused to sessions— Committal held not illegal) 

( 87) 1887 Eat 350 (353) Queeii-Einprcis v Bapuda 
[See a:$o ( 44) 31 AIB 1944 Smd 47 (48) 45 Cn L Joot 2C9 ILF (1943) Kar 259 210 Ind Cas -tlS. 
Smperor ^ Ihh Allah Dslta umdet S 75 Paaal Codt — Prwil at pawiycis mnictions not 

brought on record — Case committed — Defect can be remedied in Sessions Court— Commitment -will 

1 

J . T irtlfuw Jackson 

13 ( 25) 12 AIR 1923 Oudh 610 (610, 611 ) 26 Cn L Jour 1567, Lutperor \ Oajadhar 

AWKrPwshmy Empetor (RecaU of 

uiy -i An; ij<>4 Lab J2b (3_G indoo t Emperor * 


2?' ! !?' ” 333 (333) 5 InJ pf 


V. Slthi Lalm 
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CMilcncc 13 not direct but cironm tniitiil” Tho teat to bo npiiliccl, in such cases, 
to clcculo nbctbcr a cominiltal ought or ought not to bo made on tho facts, is 
this-~a' uniing that tho nbole cMdenco telling against tho accused is true, is 
there a case Tvhich a Judge at a trial could lca\o to a jur> ? If tho OMdcnce is 
‘■tich that the Judge aiould haae been bound to rule that there was no CMdence 
on nhich a jun could coa\ict, then a committal ought not to bo mado If there 
nas nn\ cMdcnco a\hich called for an ansucr — hoaeacr great the jiropondcianeo 
in fas our of tho rri'^oncr might be — then tho committal nas proper*’ 

(P) WTicre tlie Mngi tratc dLsebarged the accused but subsctiiientlj becoming an are 
ci tlie iwc-cnco ot another witne^ cancelled Im otdei of di^harge, took fuither 
cailcncc and committed the accH^ed It was held tlicic nas no jnejudice to tho 
nccn«oi1 ** 

(X)' PtconU di-cloiing onh an offence triable bj the Magistrate him->clf'‘ or an 
offence other than the one chaiged ** 

< 2 l) Tlie order for further onquira umler s 437, which ended m the commitment 
lieing mado without notice to the accused** 

<22) hot caamiDinq the defence witne -<4 under S 203 foi icasons rccoidcd*’ 

(2") Commitment for an offence unler S 211 of the Penal Code b> reason of tho 
Alagi'tratc proceeding on the ici>ort of U>© police that tho complaint was falsa, 
authout making a judicial enquir) into the complamt*-' 

(2t) Yaguencs-j of sanction to prosecute” 

(2a) Absence of an order for retrial b> the Sessions Judge, who s'^t asido the conMC- 
tion in appeal, la not a ground for quashing the commitment hj another Jlagis 
tralo on fresh proceedings*^ 

(2e) The omission bj the ifagistrale to weigh the evidence and express an> opinion 
whether the guilt had been ptovetl’* 

(27) A commitment bj tlie Munsif under s 478 for offences under s& 407 and 471, 

<3C) 23 Allt 1930 Sind 3 (7) 37 Cri L Jour 314 29 Sind L It 231 fraiieu Aaiier Frr»a>ii«j r. 
Emperor ( K plea that there u oo medical evideoce oa the record to prove that the accosed comm tted 
the ofience with which he u charged, docs not raise anj' |>oitit ol law and is no ground for quashing 
commitment ) 

(18C4) 1 fiuth W It Ce 8 (8), Queen t Go^-ul Bandari 
I 22) 9 Ain 19‘i2 Oudb 109 (109) 23 Cri L Jour 79 3/a/ta6ir t Emperor 
ISee also { 18) 5 AIR 1919 Lpp Bur 11 (12) 3 Upp Bur Ilul 29 19 Cn B Jour 102, Nga v 

Emperor ] 

22 (1900) 4 Cal N civj (c*ri) Empress t Ananda KMliorc Chowdhnrx 

23 (03)2 CkL Jour S31 (548) 9 Col W N R29 SfceoOu* Ram v Eiiperor 


0 Penal 


2; t01)3BomLR70J(703,701),Ai»i7 Emperorr PandHrang 
28 (08)8CciL3oar221 (223) 36 Cal 48 1 InS Cas 469, Phoninilra Ealh f Emperor 
< I"*) 13 Cn L Jour 778 (780) 30 'fad 321 17 Ind Cis 410, Sessions Judje 0/ Coim&u/ore v Kangaya, 
(^Dg delay in producing defence witnesses) 

(186o» 2 Suth W R Cr 50 (50) Queen t Ilumath Jioy 

( IG) 3 AIR 1916 Cal 106 (106) 10 Cn B Jour 415 (415) 42 Cal 003, Emperor v Siirotft (Vpplcation 
hj accosed for summoning further witnesses on day of commitment was refused ) 


• , • ror T Madhaw Laxman 

31 ( 02) 29 Cal 412 (413, <lt) Abdul Ghan% v Emperor 

32 (33)20 4IR 1933 Lah 39 (39) 3S Cri I* Jour S9, Ifalioiniiaif E/ian t Emperor 




QUASIIIN’G cojijiitments 


1808 [S 215 N 9-111 

Penal Code, cannot bo qnadicd beeanse tlie document m question has not been 
given m evidence** 

(28) Tbo commitment of an Eniopean Bntish Bubjcct to the Court of Session by the 
Extra Assistant Commissioner of BalnchisHn is not without jurisdiction and 
cannot be quashed ** 

See also the undermentioned cases** 

As to whethei a commitment can be quashed on giound of want of tcriitoiial 
jurisdiction, see S 531, Note 2 

10 Time foi* quashing commitment. — The High Court can, according to 
tho view taken by tho Patna High Court, quash tho commitment al any stage of the 
proceedings* The Calcutta High Court had, in an earlier case,® taken a similar view but 
has, m recent cases,* eicpressed tho view that a commitment cannot bo quashed after the 
accused has been put on his trial and pleads to the chargo as it is then too late to object to 
the commitment This latter view is shared also by tho High Courts of Madras* and 
Lahore* and the Couit of the Judicial Commissioner of Sind ® Where tho accused is put on 
his trial and pleads to the charge, the Judge should proceed according to law and dispose 
of the case under chapter xsiii of the Code or tbo Public Prosecutor maj , w ith tho consent 
of the Court, withdraw the prosecution under S 

11 Effect of quashing commitment. — The pnmaiy effect of tho owlet 
quashing tho coramitmont is to supersede any action token by the Jlagistrate under S 210, 
and bis proceedings subsequent thereto In such a case, it is necessary for the Magistrate to 
go back to tho point at which ho took cognizance of the complaint Tbo order does not 
amount to discharge of the accused and no fresh complaint is necessviy * Tho accused may 
be charged again with the offence* 





(1900 ‘02} 1 Low Bur Bui 88 (88 89) Croton t Nga Sa&e Tauk (Magistrate quashed tia owa commit- 
ment Older OB ground that eridence to sapporl ft charge under S 413, Penal Code, was insufficient ) 

Note 10 


3. 

(2b) 13 AIiH926 Cal 410 (411) 
Also see S 612 Note 12 

4 ~ 

5 


26 Cri L Jour 16GO, K«sem iloUa y. Emperor 


1 (37)21AIIll037Sind32(33) 3SCrLJ379 
Irate who^had originally tried tho 


31ST>.11 4nv 


.11 u juur bbo, Inrel>esno»s Judge of Coimbatcrre 




‘■csmoNs TO wrrsr'^s ror defence 


IS 216 N 1-21 ISQ9 


216.’' When the accused has given in any list of witnesses under 
Nuanons to vntnp-v^ Section 211 and has been committed for trial, the Magis- 
io defence V ben ftccuiod tratc Shall summon such of the witnesses included m 
ts rommi led the list, as have not appeared before himself, to appear 

before the Court to which the accused has been committed 

Provided that, where the accused has been committed to the High 
Court, the Magistrate may, in hiS discretion, leave such witnesses to be 
summoned by the Clerk of the Crown, and such witnesses may be summoned 
accordingly 

Provided, also, that if the Magistrate thinks that any witness is in« 
I efa^^ai to ummon cluded in the list for the purpose of vexation or delay, or of 
i-oc«T;=-JirT defeating the ends of justice, the Magistrate may require 

t n e s drp>i i made the accuscd to satisfy him that there are reasonable grounds 
for believing that the evidence of such witness is material, and, if he is not 
so satisfied, may refuse to summon the witness (recording his reasons for 
such refusal), or may before summoning him require such sum to be deposited 
as such Magistrate thinks necessary to defray the expense of obtaining the 
attendance of the witness and all other proper expenses 
Synopsis 

1 Legislative ehanges I 3 Itetusal to summon unnecessary witness 

2 Scope «nd applicability of tbe section 1 i Expenses of expert witnesses 

bOIG to tbe Srnopsis See tbe I'Otes indicsted lor tbe lollomng topics 
n ty o! 'la,. «lrM« is to summon sase m escepled Sessions Court to enforce atteDdance See >ote 2 
cs'cs S'^e bote 2 

reasons lor refusal (bould be recorded even if en Witnesses not included in tbe list See bote 2 See 
dtnee i- not mstenab See bote 8 also S 231 

1 J-egislatwe changes 
Dtffocnces hctxi,een Codes of IdGl and I67S ^ 

In S. 22 S of the Code of ifiCi it was provided that if tlio Wagistrate vras not satis 
Ced that there ivere reaaonablo grounds for believing that a particular tvitaess was mate 
iial he was not bound to eummon the witness * Hnfeij such a sum shall be deposited with 
the Magistrate as he shall consider necessary to defray the expense of ohtatntng (he 
attendance of the witness ' Hence even if tbo Magistrate was not satisfied that ft witness 
Mas a material witness be was bound to eummon him if the accused was prepared to pay 
lu3 expenses and deposited tbe expenses with the Magistrate * This position was altered in 
tbo Code of 1872 which left it to the discretion of the Magistrate to summon a witness and 
empowered him to refuse to summon a witness c^cn though the accused might bo willing 
ind prepared to bear tho expenses of the wilne8<scs. 

Changes made tn 1882 — 

Tho proTjoion as to Icaiiog it to the Clerk of the Crown to suimnop the witncSacs 
iti cases of commitment to the High Court was now 
Changes made in iS9S — 

words ‘ and all other proper expenses’ were added at the end of the section- 

2 Scope and applicability of the section — It is the dutj of tba commit 
tmg Magistrate to see that all the cvidcnco available, whether for the prO«ecntion or for the 
defence is befo re the Sessions Court * Tlio procedut® provided in this section is to summon 

• 1582 S 216, 1872 Ss 358,359, 1861 S 228 

Section 216 — Hole 1 

1 ( CS) 4 Mad II C n 81 (83) In re Suifiaraga itudah 
Hole 3 

I ( 20) 7 tIR 1920 Pat 1C5 (ICO) 21 Crl L Joor 718, ya Prafad y Ptnpfror 



SmUIONS TO WITNESS FOR DEFENCE 


1810 [S 216 N 2-4) 

the -nitnesses named by the accused to give eMdejicc at tbo trial m the Sessions Coiui 
This applies to the witnesses named bj' the acensed ^bo ha^e not been examined by the 
Magistrate The next section applies to the complainant and the itncsses for tlio prosecu- 
tion and such of the Witnesses for the accosed as hate appeared and given cMdence before 
the committing Magistrate In their case, that section piovjdes that the Magistrate should 
require them to execute bonds for their apiieaiancc and for giving e\ idenco m tho Sessions 
Court at tho tiial 

Under this section, the Slagislrate is hound to summon the witnesses nho have 
been named in the list given by tho accused under S 2li and who have not appeared before 
him,* except in the eases mentioned m tho tno provisos But tlus dutj arises only m the 
case of persons named b> the accused m the list supplied by him to the Magistrate under 
S 211 ® Hence, nhei’e on being ashed to give such list tbo accused declines to do so, the 
Magistrate is not bound to summon anj nitneascs that ho may desire to be called sub- 
sequent to the commitment * 

Under s 291, the Sessions Judge is hound to enforce the attendance of the witnesses 
summoned under this section, who fail to appear at tbo timl ® 

3. Refusal to summon unnecessary witness. — Tho Magistrate has no 
power to refuse to summon a witness on tbo ground that his evidence will not be material/ 
unless he considers that tho witness is included in the list merely for purposes of vexation 
or delay or of defeating the ends of justice But where tho JIagistratc considers that the 
witness 13 included in the list for an> such purpose, be can lequiro the accused to show how 
the evidence of the witness w ill bo material Whero he is not satisBed that the cvidenco of 
the witness will be material, he may refuse to summon him recording his reasons for doing 
80 * As to the liability of the accused to pay piocess foes and otbei fees for summoning 
witnesses see Notes on s 544 

4 Expenses of expert witnesses.— See Iho undermentioned ca^* 


2 (’71) 15 Suth W R Cr 34 (33) 6 B«ag L R App 88. Queen v Ishan Dxilt 
(1863) 2 Sath W R Cc 6 (6) Queen v Idier 

( 70) 13 Suth W R Ct 1 (11) 4 Benff L R App 1,/n the mailer of ilahesh 

(In tbi$ 

■ f of other 


. m .» A 1 n ie32 L.b 481 (.82, .83) : S3 tot 1. 761, 7,.„. (to »r„«. 



BOVD OF COMMi^IVAMS AND WirNTSSrS 


(S2I7N11 ni 


217.* (/) CQmp)ainanlB and witnesses for the prosecution and 
Bond of fomrliiinnni? defence, whosc attendance before the Court of Session 
And >vlinc»sc^ Or High Court is necessary and who appear before the 

Magistrate, shall execute before him bonds binding themselves to be m 
attendance when called upon at the Court of Session or High Court to 
prosecute o/ to give evidence, as the case may be. 

( 2 ) If any complainant or witness refuses to attend before the Court 
Detention in ui«io.ij 111 of Session or High Court, or execute the bond abo\e 
c»«c of rpfii'ft' to flUf n l directed, the Magistrate may detain him in custody 
oriocxeciiiebond Until he executes such bond, or until his atterdance 

at the Court of Session or High Court is required, when the Magistrate 
shall send hirn in custody to the Court of Session or High Court, as the 
case may be. 



COMMITilENT TO BE ^OTIETED 


1812 IS218, S219 N 1-2] 

218.’^ (/) When the accused is committed for trial, the Magistrate 
CommtoenWhen shall issue an order to such person as may be appointed 
tobenotfied by the “(Provincial Government] in this behalf, notifying 

the commitment, and stating the offence in the same form as the charge, 
unless the Magistrate is satisfied that such person is already aware of the 
commitment and the form of the charge, ^ 

and shall send the charge, the record of the inquiry and any weapon 
Charge etc to be for Or Other thing which IS to be produced in evidence, to 
warded to H gh Coart or the Court of Session or (where the commitment is made 
■Court of Sea. on to the High Court) to the Clerk of the Crown or other 

•officer appointed m this behalf by the High Court 

( 2 ) When the commitment is made to the High Court and any part of 
Engl sh tran^iat on to be the record IS not in English, an English translation of 
iorwardcd to H gh Court such part Shall be forwarded with the record 
R Subsftf fed by A Q for Local Government 


219.i (0 The committing Magistrate or, in the absence of such 
Tower to summon Magistrate, any other Magistrate empowered by or under 
supplementary wt- section 206 may, if he thinks fit, summon and examine 
nesses. supplementary witnesses after the commitment and before 

the commencement of the trial, and bind them over m manner hereinbefore 
provided to appear and give evidence 

( 2 ) Such examination shall, if possible, be taken in the presence of the 
■accused and, where the Magistrate is not a Presidency Magistrate, a copy 
•of the evidence of such witnesses shall be given to the accused free of cost 
Synopsis 

1 Leg slative changes 

2 Scope of the section 

3 Free copy of evidence to be given to accused 

4 Examination if to be m presence of accused 


1 Legislative changes 

Changes introduced ly the Code of Grtminal Pioccdun (Amendment) Act, 
18 [XVni] of 1923 — 

( 1 ) For the Trord Magistrate m sub s (J) the words The coinnutting Mngistiate . . 

S 206 i\ere aubstituted. 

(2) For the words if the accused so require bo gnen to him free of cost m sub s ( 2 ) 

the words be given to the accused free of cc«t -were eubstituted 


2 Scope of the section — This section emrowera the Magistrate ctcti a/fet a 
case has been committed to call and examine supplementary tsitnesses and forward theic 
CMdence to the Sessions Court' But the power cannot be exercised by any and every 
Magistrate it is confined to the committing Mag strgte or any other Magistrate empowered 

• 1882 S 2X8 1672 S 198 paras 2 3dc4 and S 202 para 1 1861 Ss 229 231 
f 1882 S 219 1872 S 357 para 2 1861 ^ll ^ ^ 


Section 219 2 

1 (36) 23 AIK 1930 LaE 633 (536i 17 Lah 176 67 CnI, Jour 742 fFB'l Ifl r rn,-nrrnr 



SUMMONING SUrrLFMrNTAm MlTNE'i'TS (S 219 N 2-4, S 220 N 1, S22ll ISI3 

to commit ca'O'i to the Scsnoir? Moremer, the jower cti-iU onlj till the comn of 

the trial m the Sessions Court Wlicro the tnal lia^ actuallj commcncerl th« Aln^i tmle h-n 
no I'owcr to ndd to the rcconi 1>> cTamining Additional ^itnco-e^ nndfr thu •^ttiaa rin 
iinilcr the ordcra of the Scviona Court* Ihit Icforo the commp’icTm<’rt of thr tml, t’ \ 
poiicr can lie oxerci=o<l at any time The Mngistmto can caorci^ the i^^irrr m hi oim 
Accord or on being directed to do fio h> the bf =iona Iiidgc who, on cmmi-i-j t* « rr<Y'-l. 
fmdi gaps 111 tho cMdencc nliicli he derma ntcf®nr} to Ic fiUrd iii>* I>\n m ca < > n 
Mliicli tlio acciwd !iae confeserd Ina emit tho Slngiitmle ii j« tiflM in mminr- ^ij , V 
mcnlarj so as to lia\c on tho rtconl All the mnUriil rMlr''ep* T}-' nlh’ f-*l 

CMdcnco can ho lal^cn citlirr at the rc'<iufst of the jro’ecntion or of ths dr'i rre, I it the 
MngHtratc should lx fair to Iwth the sides nnl if ho caaininf"? a<l litin-i] wit-p r-« ( n r-e 
Bide he phould alluw llio other side to It I in rtlnitling <\i knee if it dr ins to do <an * hr’ “ 
this Ptetion llio Miigisiraln can only Bup]limint Uk riilz-ncf nlrr^h talrn Ih In ro 
IxiAi r to add to or nlUr the chargi* nflir iht onler of cotmnitiiifnt Su i lirli , iV j> -i i * 
to ninuid or add to tlie cliarpti nnehr P 22r n;ili<i orl> to ra • i pr- i* c' ^rp^ ,, 
imi«rfict ai at llio datn of commitiiu nl Hint W'Oiion cam ot ji I '» t! r’l- !■ -- 
aim nded oi nddiil to on tl« Iush of mj>j h met larj 4\i I rn tsl i i ii" ’ r j' * 

3 Free copy of evidence to be Riven to accused Ti < i l-i \»* i 

Uni i\lirn the Magislralt is not a l'n«» lenct Mnt,i trite a n j > r f t’ ml-oi'n" % •< 
examined iiiidei thn iierlion fIkuiU K tmn to the nmi>p<l fpti ptv i s, ' r t ••vi 



FOBil OP CHANGES AND ITS CONTENTS 


1314 IS221I 


( 2 ) I{ the law which creates the offence gives it any specific naire^ 
Specific name of oSeoce the Offence may be described in the charge by that 

sufficient desenption name Only. 

( 3 ) If the law which creates the offence does not give it any specific 
How stated ^vhcre oSenec name, SO much of the definition of the offence mnst 

has no specific name be Stated as to give the accused notice of the matter 

with which he is charged. 

( 4 ) The law and section of the law against which the offence is said 
to have been committed shall be mentioned in the charge. 

( 5 ) The fact that the charge is made is equivalent to a statement that 
mat unphcd in cba^e every legal condition required by law to constitute the 

offence charged was fulfilled in the particular case. 

(6) In the presidency-towns the charge shall be written in English; 
Language of charge elsewhere it shall be written either in English or in the 

language of the Court. 

( 7 ) If the accused “(having been previously convicted of any offence^ 
Previous convicuQQ is liable, by reason of such previous conviction, to 

when to be set out enhanced punishment, or to punishment of a different tind, 
for a subsequent offence, and it is intended to prove such previous convic- 
tion for the purpose of affecting the punishment which the Court may thinV 
fit to award for the subsequent offence, 1 the fact, date and place of the pre- 
vious conviction shall be stated in the charge. If such statement ^(has been 
omitted,! the Court may add it at any time before sentence ts passed. * 

Wuttrotleftt 

(a) A is cMtged with tb« murder oi D. This is equivalent to a statement that A’t act 
{ell v/ithin the deiimtion of murder given in Ss Z99 and 300 of the Indian Penal Code; that 
It did not fall within any of the general exceptions of the same Code, and that it did not fall 
within any of the five exceptions to S 300, or that, if it did tall within Exception I, one or 
other of the three provisos to that exception applied to it 

(b) A 18 charged, under S 326 of the Indian Penal Code, with voluntarily causing: 
g;tievous hurt to B by ttieans of an instrument foi shooting This is equivalent to a state- 
ment that the case was not provided ior by S 335 of the Indian Penal Code, and that thr 
general exceptions did not apply to it. 

(cl A is accused of murder, cheating, theft, extortion, adultery or criminal intimidation, 
or using a false property-mark. The charge may state that 4 committed murder, or cheaUng, 
or thelt, or extortion, or adultery, or cfiromal iniitnidation, or that he used a false property- 
mark, Without reference to the delinitions of those crimes contained m the Indian Penal 
Code, but the sections under which the olience is punishable must, in each instance, be* 
referred to in the charge 

(rf) A IS charged, under 8 184 of the Indian Penal Cods with intentionally obstrucUog 
a sale of property offered for Sale by the lawful authority of a public servant. The charge 
should be in those words. 


^ ^ *** Criminal ProcPdure (Amendment) Act, 1923 

b These sords ^ere snbHiiultd lot the words ‘is oipiUcd,” i6id 
Synopsis 


1. Charge_General 

2. “Shall state the offence''.— Sub<section (1) 

3 Description of offence by name — Snb 

section (2) 

4 DtiinUion ol the olience^Sub^secuon (31 

5 Section of law to be stated — Sub-sec- 

tion (4) 

5a Sub section (5)— Effect 

6 previous convictions— Subvsectfon (7) 

7 Charge for offences one of which is triable 

as a warrant case and Uie other as a 
summons case. 


8 Liability to whipping, If to be stated in 

the charge 

9 Aggravating circumstances. 

Ifl Special exceptions 

U Constructive offences. 

12 Unnecessary averments In the charge — 
Surplusage 

13. Defective charge __ Effect of See S 225. 

■ ^8^23 * In various offences. Bee- 

Is. Cases where no charge need be framed* 



ropM or cmroE'; \sd rr*? contents 


[S 221 N 1| 1816 


VOTE ("v lh^ l!c Notca inticAtol for llie following topes 

Arr-i-<^1 rni OM io l.nmc rxfict value of ebarpe 
mint! 1 1 Note 1 

0 ar^ t piTM-i n convict n— Titn"* toa<J3 
S 'll’ 6 

Clare unirr I r c I ow to Ic ttatM S’u 
No < 1 

1 '’ivl of o on to Ftolr pOfMOla COnTlCllOtJ *500 
Note C 

lael dale and jlieo f pTr\ i a conaitlion S'* 

Not G 

1 CharRC — General — It n n fuiultincntal rnnciplc of criminal Iat\ that tbe 
nrciwal lioill la iiifoniual T\ilh corUinl) anl ncciirac> tho c\nct nnfure of llio charge 
iTonplt n-’ain t limi* Othrnri'c he nnj be -tcnoualj rrcjutlicod in liii defence.* It lo, 
iho-tfon iniiicniti\c thit before ft picr^on i3 comicted of ftn> offcnco bo should (subject to 
crrtain C5C« ] lion») Ic formally c^iarffwZ with Iming coinmittoil the offence specifi^ and 
!<■ p\cn tin oiiporttinit\ to defend him«olf against such charge* lie can be con\icted only 
on I 'wf of the ;>tr/iC7//nr o//cwf« so sprci/inl and not for offences not so specified * 
Section 221 — Note 1 

1 ( 3C) 23 AIR 103G Uh 109 (III) 37 Cn L Joot 732. Indar Pal v Emperor 

2 ( 1C) 3 AIR :91C Cal 189 (193) 10 Cn L Jour 497 42 Cal 957; Amrilalal v Emperor 
(20) 13 AIR 1920 Cal 439 (140) 20 Cn L Jour 567. CAAalar. SAaiA v Emperor 

('25) 12 AIR 1923 Cal ICO (ICO) 33 Cn L Jour 1166. Dalaram Eundii v Emperor. 

(*02) 15 C r L R 112 (113), Emperor v rtnoyal (Proper chargo not drawn up ) 

AIuieeeF 223 hotel 8 233 Note 3 S 28C hole 4 and S 535 Note 3 

3 CQC) 13 AIR 1920 Cal 591 (392) S3 Cal 4CC 27 Cn L Jour 606, Ilarun Eathti t Tnipfror. 
(Ca«« not eorered by except on under S 237 ) 

( 32) 19 AIR 1033 1 at 213 (210) 11 1 at 523 33 Cn L Jour $01, Chyasudiin r Emperor 


lor the purj'p'c of aflccling the piinislimcnt Seo 

Note 6 

Notice of the matter Poe Note 1 
rfW’fofffcnoojconrietcon Sec S-t JlOsadSll. 
Vtbat 13 A previous conviction See hole C 
IMore the law gives no «pceific mine Sec Notes 

2 and 4 

Words of the statute shouM lo adhered to Sco 
Note 4 


i Earn Auiar Lai 


12, DiSluimbar Nath r Emperor (Hatter irro- 
582 Parasfttm ^tindray v Emperor (Chargo 


Etoring cotton ) 

(■25) li AIR 1925 Cal 903 (901) 26 Cn L Jour 691 Nayantdlah y Empeior (Sect on 238, Cr PC, 
can have no appl cation in this case ) 

(1900) 27 Cal 600 (6C3) Jatu Stngh v ifaAobtr Singh (Charge for theft — Accused cannot be con 
victed of riotiDj? ) •• 

( 01) 5 Cal W N 567 (508) In ll e matter of Chxnibas (Charge under 8 417, Penal Code— Conviction 
under Sa 447 and 290 Penal Code is illegal) 

( 2’) 0 AIR 1922 Lah 135 (135 136) 25 Cn L Jour 5 Oxrdhara Singh y Emperor (Conviction for 

an offence under a section which ocigmalty included but scored out by trial Co irt — Illegil ) 

(30) 1930 Mad W N 219 (293) C K N Sundaresa Iyer 7 Emperor (Accused has to defend himself 
on the charge framed against bun end on no other ) 

(23) 21 Cn L Jour 119 (119) 71 Ind Cas 247 (Cal), Hajarx Soxvar v Emperor (Charge of hou=o 

trc«pa83 with object of theft— Conviction of house trespass with some other object — Illegal ) 

[See also (22) 9_A1R 19'>2 Oudh 2S0 (282) 24 Cn L Jour 10 26 Oudh Cas 4 Sarju Prasad y. 

Linperor ) 




roHM or cn^rors A\n ns contlms 


[S 221 N 6-8] 1819 


con^^ctlo^ oUiinrcl licfore Iho iTinmrnl of time wlicn tlio chajge ts framed^ It niay also 
lx; nn‘nl t^inl for pnrpcw«» of S "S of iIks Penal Code, a Tcrson cannot Lo cliari^ 
convidioa for an o'Trncc comniittoil «:ul»>oi)«cnt to tho date of llio offeree for 
on Inal’ himilarlr s T5 of tho IVml Cmlc (lots not applj to ft ca'^o wlicrc th^ 
offcncy 15 coinmittol before the contiction for the former offence” 

Tlie 5\-onl piri-.'iTncnt m thw «octJon docs not includo nn onlir vi 
rot rotif}in5 the ftdlrt^^ of the offender and consequently it I9 not n 
parpoo of mabing thi3 onlcr, lint the prcMous coniiction should lo men 
cliarsc.” 

W)rrv tho prcMOiis conticlion has lioen omitted from tho dinrge, it i 
at ftn5 time l>ffore sentence 13 pas.-c»l \ sentence jwssed alreaihj cannot bo 
Iho eabsequent disc05cr> of the fact that the pri-oncr hn Icon protjoitslj comic 
High Court raaj, bo^cter, in rcti«ion, a<ld the cliargo m proper cases and direct 
lo Ik tilcn on sudi diarge . 

As to Uic mode of proof of previoiw cooMCtions, seo S 6H and Notes tlietoon. 
eub-scctioa tvua amended in tho jear 1923 The sub-section os it stood before tho a 
rieot has been quoted in the foot-note apiKanng under the tett of the section git Lit a 
The amendment docs not affect tlic mode of proof of pretious contictions” 

See alao the undermentioned ca$o Icanng upon S 75 of tho Penal Code ** 

S«c al-JD Notes on section 311 

7. Charge for offences one of which is triable as a warrant case 
and the other as a summons ease — .TVbero it is intended to proceed to trj a 
person (or tno offences ono of ttbich is triable ns ft trarront case (m ttbich a charge is to 
ho framed) and the other as a summons case (m tvhich no charge need be framed), tho 
charge is rcspcct of tho former offence should also state tho latter offence ^ 

8 Liability to whipping, if to be stated m the charge. It has been 

i 30) 1930 lltd W N 173 (174) Syed Shader Sahxb v Emjieror. (Ce&Tietion is Kotdr Mysore State ) 

< 19) G Ain 1919 All C3 (03) 43 All 13G 21 CtlL Jour 144, illionudr r Eviperor. (Dbaratput Stata) 
Also s«« S 348, Not« 4 

^ C79) 1879 Pan Re Na 21 Cr, p CO (Cl). Emprets v 5ttllan> 

7. (75) 1 Meir 39 (39) Ihgh Court ProcceJinj*. r01/» /anitarp JS75 

«. {"25) 15 Ain 19’6 Rom 305 (303) 27 Cn L Jour 726. Sayad Abdttl v Evtperor 

H ( 13) 14 Cri L Joar 390 (390, 391) 9NagLReS 20 lad Cas 214, £mpcror t .Ifiaffroo i 

Also Bee 8 &G3, Note2 * 

10 (*83) 1889 ILat 438 C138U Empress T Chtmaba 

C89) 1889 Eat 437 (458), Empress Y Nahna (Sections 454 nod 380 Penal Code) 

(73) 19 Snth tV E Cc 41 (42), Emprtsi v Ilajeoimar Bose (Conviction under Pootal Act, 186G ) 

11. r79) 1879 Pan F.e No 19 Or p 64 (56) Ejsibsy Empress 

<79) 1879 Pun Re No 28 Cr, p 78 (79), Empress Y Yusuf (Acensed escaping detection as an old offendee 
by girio^ B (bI,,; name at the trial — liieh Court set aside conviction and directed new trial 5ilth 
amended charge ) 

32 (’41) 28 AIR 1941 Smd 173 (173) 43CnLJoarl2 ILB (1911) Kat 303 197 lad Cns 99. 

Chuhar Hal t Emperor (The amendment was designed merely to rcmoie doubt as to the con 
of certain Courts to impose enhanced leatcnces Prttna faexe endcnco of previous convictionii 
commitment to sessions on a charge nnder S 75,1 P 0 —Mere conviction slip not enough.) 

13 (04) 1 Cri I, Jour 1061 (1063) 1904 Pun Eo No 17 Cc, King Emperor v E/ian Id 
fConvicUon under the 1 unjab Frontier Crimes Rcgnlation — Not a previous conviction iin’er 
so as to attract 8 75 Penal Code) 

Note 7 

I ■ Y, Eafn Sardar (Samm'uis 

1 . 379 only — Conviction n 

• . ' • » T. Jfa«*i!7 Gale (r-'rnial 

Also see S 254, Note 5 
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held m the undermentioned case^ that when a person js tried for an offence which is hable 
to bo punished nith whipping, the liabahty to whipping must bo stated m the charge 

9 Aggravating circumstances mere a person is charged of an offence 

which ptowdes a certain punishment under certam circumstances and a higher punisbneDt 
under aggravating circumstances, the existence of such aggravating circumstances should 
he set forth in the charge ' 

10 Special exceptions.— Under ss 235 to 237 of the Code of ISGI, the charge 
bad to deny the existence of special exceptions where the section defining the offence 
charged bad exceptions.* This is now no longer necessary as those sections ha^ e not been 
lepeatecl m the present Code 

11 Constructive offences —Under S 149 of the Penal Code, if an offence is 
commiltecl bj any member of an unlawful assembl} in prosecution of the common object 
of that assembly, every person who at the time of committing that offence is a member of 
tbe same assembly is guilty of that offence 'Wliere a peison is cbaiged with an oSence 
constructn ely by foice of s 149 tbe chaise should specify such fact Thus, where tie 
accused was only charged with an offence under s 120 of the Eailwajs Act, a conviction 
for an offence under that section read with s 149 on the basis of constructive liability 
cannot be sustained where it baa prejudiced the accused * "Where A is charged constmc- 
tively foi an offence, it cleailj intimates to him that ho did not himscU commit tbe substan 
tive offence but that he is guilty inasmuch as somebodj else in prosecution of the commoa 
object of the not did commit such substantive offence If the peison charged with coronat- 
ting the substaatn o offence is acquitted of such offence, the offence by implication oLo- 
disappears, and A cannot bo convicted of tbe substantive offence ^ 

A charge tinder S 149 is not for any specific named offence and the fact that an 
offence is committed in puauance of the common object is of the essence of the case. It 
19, therefore, necessary to mention tbe same in the cha^ unless it has already been eet out 
in the mam charge ^ 

See also the undermentioned cases * 


Nole 8 

I ( 82) 5 Mad 158 (158), Bad\ya v Queen 

Noie 9 

1 ( 71) 1871 Bat 55 (56) Peg v MiiKta (Section 397, Penal Code ) 

( 97) 1897 Bat 921 (921) Queen Empress t Funya Sakharam (Charge under S 395, Penal Code— To 
jnstdy con-nction under S S98, Penal Code, the carrying o! arms must be spenficaJly alleged in charge.) 

Note 10 

1 (1864) 1 Sntb W B Cn Letters 9 (9) (Section 300 r«nal Coda) 

( 66) 5 Suth W R Cn Cir 2 (2) 

(1664) 1 Suth W R Crl Letters 10 (11) (Section 375 Penal Code ) 

nS) 4 (M 124 026, 1*7) 3 C.l I, Dtp 422 /» re Shoe Fremi PeMat, (Detim.t.on 1 

(72)OBomHOn45l(157|,i!4g r £.fei6to,rartl.„d«j (Da) ' 

( 69) 1869 Bat 20 (20) (Hurt ) 

( 67) 8 Suth W R Ca Cir 3 (3) 

, Note 11 


\‘i«. r,S m“i' » nad .«U> 


' ■ ' ■ . ■ . renkaio 

.1 . > ^ ".f 149, 1 P c —Omission inehar’ecacR 

accused with particular acts commuted byhim — rTideii«sshovnn,^il,«f ^ 
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12 Unnecessary averments in the charge — Surplusage — As lias Iwu 
n Nolo 1 a chirpo e')Ou11 ncirr contain more than nhat is nccc^snrj for the jrose 

cution to pro'c * Mlr^Uions in the charge i\hich act not nocc‘.'ar> to 1x3 j tomxI to constituto 
an o2'ci''c nni nh ch ni ght lx? xnlirclj omittcil aitlioiU affecting the charge again t the 
pn-O'^cr snl x\iihoit dctrim at to the inlictiucnt are hot\c^er coo'ulcnxl as mere stir 
jlusagt anJ ma\ U h rcganlcxl in (Mltncc* 

13 Delrcij%e chtrge->EiIect ol —Soo Section T'’? 

IX Fcrm oi charge in various olfences — See Section S23 

15 Cases where no charge need be framed — ^o charge is necesaarj to 
he framtxl in lb following ca'^es 

(1) m mines under *5 J17 

(’) trials of “summons cases {-ec *5 212 ) and 

P*) •'unimarj Ci'cs where no appeal lies {S 2C3) 

Tlicrc 15 a difference of opinion os to nhetlier there should he a definito chaipO m 
prosecutions under the In'=ohtnc> Acts According to tho Judicial Commissioner's Court of 
lx agpur it Is not c -cntial tliat there “houH be a definite charge a finding and a conx iction 
as a foundation for a «cntcrcc under the said proxisiona. All that tho law requires is that 
the inrciflcs undcrhing a criminal trial sliould be obserxed So xxbeto an insohont 
jffoc^cxl ngaiii«t under tint Act was infonnod of the nature of the proceedings and the 
offence with xxbich ho was charged »l was held that the essentials of criminal trial were 
suflicientl} complied with* The High Court of Cnlcutta* and tho Chief Court of the 
riinjah* haxe howexer, taken a contnirj xiew 


222. (/) The charge shall contain such particulars as to the time 
rarticukn a* to time and place of the alleged offence, and the person (tf any) 
pface and person. against whom, Or the thing (if any) in respect of which, 

It was committed, as are reasonably sufficient to give the accused notice 
of the matter with which he »s charged 

( 2 ) When the accused is charged with criminal breach of trust or 
dishonest misappropriation of money, it shall be sufficient to specify the 
gross sum in respect of which the offence is alleged to have been com- 
* Code of 1862 S 222 Same as subs (1) Sub-section (2) was added In 1S93 
Code of 1872 S 440 . Code of 1881— Nil 

{26)13 • as 

separa uo 

mentu 

Note 12 

t { 26) 13 AIR 1926 Oodb 215 (217, 218) 27 Cn L Jour 67 Skulan v Emperor (For a charge under 
S 396 It U not neccssarj for the prosecution to prove that the murder was comm Itcd goiutly bj ail the 
accused ) 

2 ( 29) 15 AIR 1923 Cal 675 (676 C77) 65 Cal 859 29 Cn L Jour 1022 Safj/rt 17nraiu v ilinpcror 
(Quot ng Russel on Crimes Cook 6 Cb 2,8 3) 

( 67) 4 Com n C B Cr Cas 17 (22) Fej v Franas CamJj 
Note IS 

1 (16) 5 AIR 1918 Nag 214 (214 215) 19CnLJo«r627 GanpatjY Chtmnaji 

2 ( 15) 2 AIR 1915 Cal 117 (117) 16 Cn Ii Jour 135 Uarxlinr Svigh T Moheshtoar 

(20) 7 AIR 1920 Cal 621 (625) 21 Cn I Jour 481 / il Lucas v O/fteial Assijnee of Bengal 
(Charge not framed m pursuance ol not co which did not set forth the sub tance of offence — Conrictio 1 
under that charge set as de ) 

3 ( 16) 3 AIR 1916 Lab 18'’ (183) 17 Cn L Jour 318 (319) 1916 Pun Re Na 110 Cr Eaieoh v Topan 
Ram (No charge of any si^ecifio offence under 8 43 rrormeial Insoltency Act — Prooeedingi held 
xvholly irrtoular ) 
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mitted, and the dates between which the offence is alleged to have been 
committed, without specifying particular items or exact dates, and the charge 
so framed shall be deemed to be a charge of one offence within the 
meaning of section 234 ■ 

Provided that the time included between the first and last of such 
dates shall not exceed one year. 

Synopsis 

1 LegisUtive changes 6. Sub-section (2)— Charge of criminal breach 

of trust or dishonest misappropriation 

2 Scope of the section Applicability of sub-section (2) to cases 

3 Timt oi olicnct ocrastd 

persons 

4 Person against whom oJ/ence was com- g Charge under sub-section (2) — ^ Whether 

mitted trial for another item misappropriated 

5 Thing m respect of which offence was during same period is barred. 

committed 9 Charge of criminal conspiracy 

hOTE to the Synopsis See the Notes indicated for the follomng topics 
■Charge and proof See Note 2 General deficiency in accounts See Note 6 

Charge to bo definite — El^ebad Sec Notes 2 and 6 doming of other offences See Note 6 

Cheating a corporal on See Note 4 Specificaboa of different items See Note 6 

Bale. Jjttndins lor not. than a year - Illogal s„h^lion (2) _ Btope, ohjett and edecl S» 
Boo Note 6 g 

^Se"* No't^C®" Snfficiency of particular. See Notes 2 and 3 

Different offences not to be clubbed See Note 6 Sufficient notice See Notes 2 and S 
rindmp as to definite sum mi^approprnted need ^^ltIlln the meaning of S S34 and not other seo- 
cd See Note 6 tions See Noted 

1 Legislative changes. 

Differences beitteen the Cedes of 1$G1 and 1873 

Tbero ttas no corresponding section in the Code of ISCI The section tras first 
enacted in the Code of 1672 as S iiO 
Changes tnUoduced tn 1882 

The thing m respect of nhich the offence nos couimittod nas wade one of tho 
matters in respect of which ixtrticiilars nere to bo given m the charge 
Changes made tn 1608 

Sub section \2> n as added See Note C 

2. Scope of the section.— In addition to the paiticulare specified in s 221 it 
js nocc«3ai-), as proMded by this section, tliat the charge should contain particulars as to 
the fiinc and pZaco of the alleged offence and Ihc person (if anj) against whow and the 
thing (if any) in roapcct of nliich the offonco is alleged to lia\c been committed' Such par- 
Section 222 — Note 2 


^ ■ >r (Charge 

* ''{"f ^ 298 (299} Tn re Sulbadu agueness of 

, . ' ■ f noting should set out 


-ilr - ■“ ■“ -sisr. 
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tier lir® of tl c ftlio\c jvunt nm«l l»' p«cn ns nrp rr'!<i{)cnll} ‘sufJjcjrnt to giro tbo acciml 
1 0 ic( of tho imtu r « 111 ) Inch lio n chii^tl * Bnt the charge » not ncccs«arilj ini alitlatocl 

1 r ti { fiAing of r-pre j artinihrs than are al>-olHtcl> newssarr * 

to the (ffoct of nn oiiik ion to elate or of an error in the statement of tho parti 
ciilar- rejiiired 1’^ thi'= HClion ‘joc <:a. 225 and 232 As to when the manner of the conimig 
fion 0 * the offtncK '■honl 1 Ic giMn in the charge •see s 2‘’3 and Notes tliercon 

3 Time oj offence — Tie time of the alleged offence should be gi\on m tho 
charge nith ns much j ariiculanla as « necc-oarj to giro tho accii'^ sufliciont notice of the 
matter of ich 1 c i' charged * Wicre it is imi)o«-ible to spccifj the ptitticttlar date on 
nl ich the nff f ')(i committed it mil It biiflicient to state tuo dates betucen tvbich tho 
o'’''cnc< wa f< n mitt d * 

K to tl c (ffcci of error or onn ion in regard to this rmrticular, see sections 225 

ai 2"’^ 

4 Person against whom offence was committed — Tho charge should 
al-o Plate uith 'uflicicnl elramc^s the jicison if anj against ^\hora the alleged offence uas 
comnntntL Tlui m a caro of tl eft the charge «houId slate the jicrson a\ hose property uas 

( ‘'D 1*91 Hil 710(713) Quferi-£mpreu T j{l>dnl Jlatal (DUce of the noting should be stated ) 

( 74) 1S7I Eat &0 (*0 61) r Co^otdoi (Charge under Si> 193 191 PcoalCode should before 
vlmt Coun tbe nl)<'p>d fil'o statrinrnl iras made) 

2 ( OS) 13 C I L n US (113) £inprror r riitd^u^ Jajftshuar (Charge of hou>> tre at Nagpur u 
too ^ague) 

( 91j 15 Lom 491 (>03 501) (^utfry-Ei iprtst r PaKtrappa 

[Ste ( "9) 1''79 Tua Be No 13 Cr p 43 (53) Sh^r All r Empress {Charge of cnmiaal conspiracy 
V lb a 1 a i of ditcnninate area g a village) is not too vague )] 

3 (44)31 AIE 1944 Cul 333 (399) 40 Cri L Jour 151 ILE (1944) 1 Cal 109 216 lad Cas 243, 
Halsndra \ath v Polij/u LTrbdn Co</>cpa(it« EonH (Magutrale gi\ mg more details as to particular 
Items defalcated lo order to enable accus^ to Lnoir precisely tbe case which he Lad to meet — Held, 
charge was proper ) 

( 6] 2 M e r 2C7 (369) (Charge of breahing into a Louse mtb Intent to commit theft — Slention of Louse* 
owner s came projvr though oot go tc necea<ary) 

( b7) 4 Eom If C E Cr 17 (23 34) Tlep t Francis Cassidy (Unnecessary allegationa in cLaige may be 
njectod as surplu_age and it is not necessary to prove them in order to sustain the charge ) 

Note 3 

1 (03) 30 Cal 402 (101) 7 CalWN74 Lithwanalh Das ^ Kesheb Gandhabanih (The charge for 
defatnat on shmild conta n the part cular OCcas on on wb cb the defamation was committed ) 

(30) 17 VIE 1930 Smd 6’ (G3 Cl) 30 Cri L Jour 1073 AU Mahomed "e Emperor (Number of in 
stances m wL cL tbe accused defamed (lie complainant— Charge should mabe clear which particular 
incident « being alluded to) 

( to both V) R Cr 37 (38) 1 Deng E E A Cr 13 Queen 1 Fulteali Biswas (Charge under S 193 
Penal Code— Tbe jud cial proceedings onl the particular stage of the judicual proceeding should be 
stated ) 

( 71) le Path n Cr 47 (47 48) 7 Deng L B App 6C Queei* v Mokaraj Misser (Charge of giving 
tal^e evidence— The exact date in which tbe Chnrt or officer before whom and the stage at which the 
eviaence was given should be alleged ) 

( 25) 12 AIR 19)5 Mad c90 (691) 20 Cn L Jour 1513 49 Jlad 74 In re Mallu Dora (Offence of 
waging war again t (be Ling— Smgle general charge witboutgiving date held bad) 

2 (43) 30 AUligis lat312 (>17) 4t Cn L Jonr690 23 rttt263 207 Ind Cas 4’0 (DC) Dana 
» lah Tirupathy v Emperor (Ifonth and not actnol dates of offences given in charge— Particulars 
given 'ufficient tog ve notice to accused— Wrfd no irregtilanty ) 

(24) 11 AIRl9>iCftl610(617) 25 Cn E Jour 997 51 Cal 438 B/iofn 27’affe Hitter v Emperor 

n intercourse took pUee— It ia snffi 

( , 8) 1915 PquiBc No 17 Cr Bal 

Mohandv Emperor (Consiiracy— Specif cation of exact date ofloaugurat on not necessary as in most 

ar 909 Fareand All v Emperor (Charge 
red by S 637)] 
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the offences m icspecfc of all the three groaa sunw are aUegeG to have heen committed tvithm 
a space of twehe months* 

Though the sub section dispenses with the specification of particular items or tho 
dates on -uhich the> T\cre raisappiopnatcd, it reqaircs the gross sum alleged to have been 
misappiopnated and the dates between -ahich the offence is alleged to ha\e been com 
mitted to be specified m the charge a charge nhich does not specify even these particulais 
will be bad® Similarlj, the sub section does not m any way affect the principle that tho 
accused must ha\o a definite charge to answer, a charge which contains the gross sum and 
the dates as mentioned m this sub section may yet be bad as being too i ague ® Nor does 
the section dispense with the necessity of a finding ns to a definite sum having been mis 
appiopriated be/oje the accused can be convicted'^ 

The sub section does not pi ohtbtt the specification of particular items misappio 
pnated where a gross sum is gi\en as the subject matter of the offence ® So also, where a 
charge i3 laid under this section for a gross sum embezzled, the Court is not precluded 
from eiamining the idenec m respect of each item which went to make up the total 
amount entered in the charge sheet * Nor does the fact that particular items are specified 
m the charge detract from its character as a charge for a single offence and eDn\ert it into 
a charge for as inanj offences as there ate items particulansi^ 


The sub section only provides that if and when a charge is laid for a gioes sum 
instead of for particular items, the charge is to be treated as a charge for a single offence 
irrespectrto of the number of items of which the gross sum is composed It docs not pro 
hibit tho framing of different charges in respect of different items’^ nor permit such 
charges when fiatned to be treated as a charge for a single ofTence ^ It applies not only to 

4 ( 40) 4t Cal W N~ 175~(176~T77r MadhusudM Jlfukkerjee t Smprror ~ 

5 ( 36) 23 Ain 1236 Bom 379 (383) 38 Cn L Jour 9 Daburao Tai^arao v Emptror (Charge of 
criminal breach o! trust not unfolding even approximately the dates between whJeh accused dishonestly 
converted to liis own use tho property in question and referring only to the date on which the eonver* 
Sion was discovered is bad lor vagueness ) 

( 27) 14 AIR 19J7 Lah 109 (109) 38 Cri h Jour 170 Emperor v Abdur Rahman 
i 33) 23 AIR 1935 Oudh 273 (275) 36 CriL Jour 616 Ptary Lai v Emperor 

6 ( 30) 37 Cn L Jour 439 (440) 63 Calls 161 Ind Cas 280 A6»nart C/wndfra v Emperor 
( 07} 6 Cn L Jour 137 (138 139) (Lah) Mahommad Shah v Emperor 

7 ( 20) 7 AIR lO-’O All 274 (276) 22 Cn h Jour 84 42 All 62‘» Mohan Swah v Emveror 
( 2o) 12 AIR 1925 Cal 260 (261) 26 Cn L Jour 532 Kh^rode Kumar \ Emneror 

[But see ('28) 15 AIR 1928 Bom 148 (149) 29 Cn L Jour 407 52 Bom 280 Emperor v Buramjt 
Jamseljt (\ceuiea can be convicted where prosecution establishes that some of the money men 
tionnl m tho charge has been misappropriated by him even though it may be uncertain what is the 
exact amount so niisappropnated )] 

8 ( 04) 1 Cn L Jour 791 (793) 31 Cal 928 8 Cal W \ 807 Samsrwddm y mbaran 

( 03) 2 Cn L Jour 578 (680) 30 Doni 49 7 Bom L B 633 Emperor v Datto Manmant 

(30) 17 AIR 1930 Cal 717 (718) 32 Cri L Joor 321 Rahxm Bux Sarkar v Emperor (Giving of 

( 

£ 

10 ( 01) 27 All GO (70) 1904 All W M65 Emperor v Ishhaq Ahmad 
( 02) 21 AU 254 (255) 1902 All W N 44 Emperor t Guleari Lai 

(071 5 C„I,Jo.r3il017) 30 JI.l 3»8 

!!°», r s'a? » 

(31) 18 \IR 1931 Rang 101 {1C2) 33 Cn L Jonr inna le. e a , 

10.UB ™m.03<,hSO(„,SS, 0Lo.l«. 


El iparcr 
peror 
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xvhriv tliciT ft pcncrvl (lfficicn« jinl the rro«ocHtioii h not nlle to spccifj paiti- 
cnlir iKiT* Imt »!*'■) In cthi uhcre iho ixtrticnlar items might ha\o boon, but arc not, 

flYCl‘l<0 “ 

T1 0 I' il ■soction o»l\ nj j hfs to c'bcs of ciinuna! brncli of trust or dblionest mu- 
ni p-opnation m rc-jnf t of »n ■>nri/ Wlicre tlie offence his liecn committed m respect of any 
otbi^' p^I*rt\ ‘-••etim dfHS not nppli “ 

The *^51 =<c im aj I liii onh to offences of crimiiinf bretch of ti Uit or (h'ihoncst 
nt^i] ptcpnniicr Tims ulirrr tlx* accii-<xl is allegctl to liavo obtamod on different 
<vsc.ic ons =. n nl s itn* fnim the coinpliinant 1> f»l-« pretences a single chirgo of cheating 
in re t f nil t'n itf nis u not t« mile *® So also, this sub section does not applj to cases 
ivhrrc t'l n/'o i-<‘'l i- ciurgcrl tmiIj cnmmil breaeli of trust or criminal misappropriation 
avil pomn oihfr oTtnoo such as fal ification of accounts, cheating, etc The proMSion 
nailing hfffmt lUnu to Ic Inmi'ctl together and be chnrgotl as a single offence in the 

S« ho«f>er (441 31 A1R19H C«J3SS (3-.D) 4C Cri L Joar 151 I L R (1911) 1 Cal 109 215 

In'! Ca 2n r,ibindra ^alli 1/ajumd.ir V Palif/t I rbanCo^peralne Sank (Different items men 
tifrif-d an 1 f^rtnd dunng winch defalcation was commitlod also mentioned— Oro«s sum not mentioned 
—Cl arr* 1' < f enc o" net — Tlie cro't sum though not mentioned m the charge co ild be ascertained 
I T adiili'iB of tl c itf ms trcnlionH ) 

13 (0“) 5CnI Jour 131(135) gOJfalS/S Thamaiv Emperor 

14 (441 31 AIR 1914 1 at 135(137) 45 Cn 1. Joar 6J1 212 Ind Cns 331 Ramdei/af Prasfli T 
/7asa« (Cnm m! I r'weli ot Iru t in re-[««l of omamenU pledged on different dates— One charge under 
ll « sulrwrl on cannot framed ) 

( 89) 20 AUl 10J9 5Ial 573 (57C) 4aCfi I, Jour 851 PuMie Prosecutor y E S Sharma (Section 22 J 
(2) applies to criminal Ircacli of tru<t ordisbonest misApproprution of money and not of g^s— Single 
ebarge cann t be (nmnl m re poet o( total cash and total ralue of goods misappropriated ) 

(*22) 9 AIR 1922 Oudh 2*«0 (230) 20 OuJbCij 4 24 Cn L Jour 10 Sarju Prosody Emperor (Chargo 
tor eruB nal bmeb of tru t ot Mme ornaments— Particular nets of brcacli of trust must be set out ) 

( 11) 12 Cri L Jour 507 (SC7) 12 Ind Cas 555 (Mad) Itaghavendra Sao y Emperor (Does uot np^Iy 
to criminal appropriation of timber ) 

( 18i 5 Allt 1918 Cal 233 (’3() 16 Crt D Jour 310 (311) (sm/uffd Snr^ar r Emperor (Misappropria' 
Lon of epcciSe articles ) 

(27)14AIR1927 AI1223 (22S) 49 All 312 28 Cri L Jour 171, ihtmnii Lai t Emperor (Criminal 
breach of tru t of ornaments ) 

(See ( 2**) 15 Allt Dom 521 (>21) 30 Cri L Jour 329 Duartadas v Emperor (Criimnal breach 
of trust in respect of money — tthat ls — Agent entrusted vUb goods for sale misappropriating the 
eale prweeds is within the section )] 

(See also ( Oo) 7 Cn L Jour 372 (374) 12 Cal W S 577, Lipra Das Giri y Eirada7no>n Bevia (Chargo 
under S 40G I P C in respect of some deeds not good)) 

15 ( 44) 31 AIR 1944 Cal 224 (22?) 45 Cn L Jour 6CC I D It (1944) 1 Cal 393 213 Ind Cos 401, 

Beelioram J/«kAerj» y 1 mperor (Sob-scct on (2) does not apply to an offence of theft ) 

(44)31 AIR 19(4 Oadb 122 (124 126 129) 19 IjOcIc 493 45 Cn L Jour 538 212 Ind Cas 13 q (DD) 
Prasad y Esnj-Emperor (Mhile 8 222 (2) clearly docs not provide for combination of acts of 
lalifyiDg of accounts into one charge underS 477A itsdf a number of faUificat ons can be included in 
a single char c provided tl ey are connected w th tlic &amo fraud ) 

( 42) 29 AIR 1944 Pat 401 ((05) 43 Cn h Jour 625 21 Pit 113 200 Ind Cas 330 Emperor y Pam 
Autar Eat (Sub-eection docs not apply to an oflence of fals Scation of accounts under S 477A, Penal 
Code tl ough tlie offence is comm Ited for the purpose of concealing def ilcations of money ) 

( 31) 18 AIR 19J1 lat 102 (103) 32 Cn L Jour 611, dMur RaA»w v Emperor (Section 222, sub-s (2), 

■ ‘ it (Does not 

(Do) 


( 99) 26 Cal 5ro (564) 3 Cal W N 412 Queen Empress y iTats Lai Lalun (Do ) 

(0i)4BomIjn4saaaii n i b, (j),,) 

‘ . Lwpress. (Sub 9 (2) does not apply to (ha 


jsja Khan y Emperor 
urJlnAtmv Emperor 
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PAOTIOULAES AS TO TIME, TLACE AND PERSON 


case ol a cnujjnal heach of trust or dishonest misappropriation cannot be made use of to 
lustifj a joint trial of such offcnco uith an offence of a different character 

The sub-seetion requires that the pcnod dunng which the offence is alleged to have 
been committed should not exceed one yeai Thus where the dates of misappropriation of 
the \atiou3 items extend over a period of more than one jear, they cannot all be lumped 
together in the same charge 

The proMSion enabling it to ho stated that the offence ^as committed between 
•ccitam dates (instead of o?i a certain date) applies not only to cases where different items 
are alleged to haNO been misapproptiated on different occasions and a charge is framed m 
respect of the gross sum made up of the diffeient items but also to cases where a specific 
sum IS alleged to have been the subject of the offence 

Whore a single charge is fiomed under this section m respect of the embezzlement 
of different sums it is onlj a single sentence that can bo passed on the accused a separate 
sentence cannot bo j)asscd in lespect of each of the items included in Iho charge 

Under s I81 sub a. (2) a cliarge of criminal misappiopnation or cimiinal breach of 
tiust can ho tried or inquired mto cither at the place where the offence was committed or 
at the place where anj pait of the pioi»rt> was received or retained bj the accused As 
this sub section (of S 222) enables any number of acta of misappropriation conmutted m 
the course of the same 3 ear to bo combined in tho same charge jurisdiction to try the 

17 (43) 29 AIR 1042 Pat 401 (405) 21 Pat H8 43 Cn li Joar 625 200 lad Cas 380 (DB) Emperor 
V Pamautar tel (Cnmin'il lir«acb of trust and faUificatioo et accounts) 

(39) 20 AIIl 1039 Bom 129 (143) 40 Cci L Jour 679 BameJtandra Rango r Emperor (The Bcetion 
odI; eajs that the charge is to be treated as charge of one offence and not that there is only one efienea 
in such a case— Hence not necessarily same transaction within S 235 A I B 1935 Cal 312 63 Cal 808, 
d ssented from ) 

( 36) 23 AIR 1936 Bom 154 (159) 60 Bom 146 37 Cti !• Jour 688 Bhayuryi Sorabj% t Emperor 
(Chargo of misappropnaliott can be joined at one trial with charges of forgery and cheat ng only if the 
offences haie been committed in course of same transaction ) 
fO?) 6Cn B JourOtl (312) 30 Mad 3‘>9 17 Mad L Jour 141 2 Mad L Tim 177 Xajj Ttswanaffcan 
T Emperor 

( 15) 2 AIR 1915 All 463 (462) 38 All 42 16 Cn L Jour gig Ealka Prasad t £?m»eror (Offences 

nnder S 47?A Penal Code) 


S -4'»1 PewatOade) enoo under 

(03) 8 CnL Jour 4 (5) 30 All 351 6AllLJour400 1908 All W N 15" Emperor t srata Prasad 
(Offence of forgery ) 

<17) 4 AIR 1917 Mad 612 (61") 17 Cn L Jour 969 (369) Inre Krisknamurthi Avvar 
[See however (41) 31 AIR 1944 Oudh 122 (128 129) 19Luek493 iSCriLjpurSSS 013 Cas 
l-’j (DB) Debt Prasad > King Emperor (A charge under S 408 I P C framed In accordance 
^ th the provia ons of S 222 (2) of the Cr P C combining a number of offences of crlmmal 
breach of tru=t can ba combined with a cUrge u^er S 477A I P C of falsification of account 
an I eoset ng a number of fal e entries m Recount books if the offence under S 477A ca b d to 
} are been cooimitfed in the course of the same (ransoction as tho oCcnco under 8 408 )] '^ ° 


IS« ( !l) II Ain Mil Cl 001 (0091 25 On I, Jour 10o3 iZor™ Jent, v 

W. .tier . „„acr r.ml tMi S_ «9 B .Itos^lbcr bad aUap.j „ J"" beten to 


aram 
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[S 222 N 6-8) 1329 


<1 irfT nn'^^ nt a^^ jhoc tlio offence w*i3 commiltcd in rcspcci of nnj of tlio ilcins 
incln lf«1 in t’ f* chnrpe or nt nn^ ilw Tihero tho money invohctl in the inisappropriatioa 
cf of the lU'ins wil roo irol or rrl'iinM 1 \ the nccit'^ftl ** , 

S.C al-vT Note o 

7 Applicabililj of sub section (2) lo cases where there are two or 
more accused persons — Tlxrc.i^ n conflict of dociaioni to the applicability of 
niK'? ( 2 ) to ca=o<5 rre tno or more persons ftro nccii'scd of crinnnal breach of trust or 
di ' onr-t mi ij TOpnalion po n. lo enal le a « nplo charge being framwl in respect of tho 
total fin: mi njpropnntM in a pren perioil ahere <ucli sum H mule up of sorcral items 
mis.sppropnatAl on different occa.' ons. On the one 1 and it has been held hj the Calcutta 
High Court tl at the 'jb 'section conlemilntes onl> cosea in which there is onlj one accused 
j>er*nn md tint wbrre there arc two or more occu-^d persons m a case, separate charges 
mti'l l« framM n re jieet of tlio 'overal itcn« as for different offences * Tho Madras High 
Court I as on the n*’ cr ban 1 Luld that there is no reason to restrict tho scope of the sub 
aoction in this w ns and even in eases wl ore there are two or more acciisod persons in a 
ease it in ojrn to t* e Court to lump together tho different items misappropriated on 
different o^a ora an 1 fmme a finglo charge in respect of tho total snm composed of tho 
different items.* Tlie Homloj High Court’ and tho Oiidh Chief Court* In\c also accepted 
tho amo m w But where the charge alleges that some of the neensed took part in tho 
miaapprop-ntion onlj in re'itct of tome of llic itenw of which tho total sum is composed, 
the rjh section han no npflication an I A single charge cannot be fiamed so as to co^e^ tbo 
a'-ts of all the accused * 

8 Charge under sub section (2)— Whether trial for another item mis- 
appropriated during same period is barred — \Vhcro an accused is cliarged under 
sub a. (■’) with criminal breach of tni«t iii respect of a gross sum alleged to have been mis 
appropnatcil bj him between two gircn dates and is convicted or nequittod of such charge, 
1 e can be tried ayatn in respect of another sum of money alleged to havo been misappro 
printed bj liim dunng the same period hut not included in tbo sum ivhich was the subject 
matter of the pro' lous trial * Sneh a trial is not barred under s <03 Tho reason is that in 
such a case tlifl subsequent trial is not for tho same offence as formed tho subject of 
previous trial A /ortion where tho prcvioas trial was not for a gro«3 sura misappro 
pnated between two dates but was for misappropriation of specific sums of mono} received 

21 ( 32) 19 Ain 1932 All 2C (27 28) 33 Cri I» Jour 127, Sunder Lai v Cmpcroi 
Note 7 


tried Beparatfly )] 

2 ( 17) 4 Alii 1017 Mad 631 (525) 17 Cn L Joar 30 pi) In « Appnelunn ..lyyar 


5 (dl) 18 AIR 1031 Rang 90 (93 01) 8 Hang 632 3« Cn L Joa* 930 ifffrwfc v /’mperar 
Note 8 

1 ( 23) 10 AIR 1923 Cal C54 (C5G) 50 Cal 632 25 Cri L Joac 156 Nage idra t Emperor 
( 31) 18 AIR 1931 All 209 (209} 63 All 411 32 Cn L Jour 876 Crtiwan Das t Emperor 
< 10) 11 Cn L Jour 337 '(339) 5 Ind Cas 970 (Ilom) JSmperor t Kashinath Dagaji Salt 
[See flIio( 29) 16 AIR 1929 Cal 457 (459) 57Qai7 31 Cri L Jour 747, SidA NalA t rmperor {1/ 
a person misappropnatea d flerent sums o£ money he commits eo many offences — But it Is not proper 
that be should be tried as many t mes when be conld baw been tned for all of them at one tnaL)] 

[But see ( 17) 4 AIR 1917 Mad 6‘’J (5^5) 17 Cn I, Jour 30 (3**) In re Appndurat Ayyar"} 

SCrPa 84 
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on specific dates a frcsb trial for another ofifenco m respect of a different sum of monej* 
said to ba^e been misappropimtcd about the same tirao is not barred ® 

9 Charge of criminal conspiracy — In a charge of criminal conspiracy to 
commit an offence the same certainty is not required in stating Ibo object of the cons 
piracy as m a charge for the offenco conspiicd to be committed Thus a charge of crirai 
nal conspiracj to commit a criminal breach of trust or criminal misappropriation is not 
bad for want of particulars as to dates eta of the alleged misappropriation ^ ^o^ is such a 
charge bod because the period of the conspiracy i3 said to exceed one jear® 

When the nature of the case is such that the particulars 
When manner of mentioned in sections 221 and 222 do not give the accused 
comnuttng ofienco sufficient notice of the matter with which he is charged, the 
must be stated charge Shall also contain such particulars of the manner in 
which the alleged offence was committed as will be sufficient for that 
purpose 

iltuttradoftt 

(o) A IS accused o! the theft of a certain article at a certain time and place The charge 
need not set out the manner in which the theft was effected 

(b) A IS accused of cheating £ at a given time and place The charge must set out the 
manner m which A cheated B 

(e) A IS accused of giving false evidence at a given time and place The charge must 
set out that portion of the evidence given by A which is alleged to be false 

(d) A is accused of obstructing B a public servant m the discharge of his public func< 
tions at a given time and place The charge must set out the manner in which A obstructed B 
m the discharge of his functions 

(e) A ts accused of the murder of D at a given time and place The charge need no: statfr 
the manner in which A murdered B 

if) A is accused of disobeying a direction of the law with Intent to save B Item punish- 
ment The charge must set out the disobedience charged and the law infringed 

Synopsis 

1 Scope of the section ‘ 

2 Mode of framing charge m various cases 

See Notes 3 to 9 

3 Offence of giving false evidence 

4 Rioting 

5 House breaking criminal trespass etc 
b Sedition promoting class hatred etc 

7 Cheating 

8 Defamation 

9 Fals fication of accounts 

NOTE to the Synopsis Sec the Nofes ind eated for the follow mg top cs 
Notice of the charge See Note 1 

Part culsrs as to the manner of comm os on See Note 1 
Vague charges See Note 1 

1 Scope of the section — 
of necessity be expressed id abstract 
•whether part cular acts or emissions c 

* 1882 S 223 , 1872 S 441 iegi nu 

1U8)!S 
2 (38) 25 
C38\ 25 All 

JTolchand ^ 


lu nuei grievous butt etc 

11 Forgery, etc 

12 Culpable homicide and murder 

13 Receiving stolen property 

14 Kidnapping and abduction 

15 Extortion 

16 Unlawful assembly 

17 Other offences 

18 Act done by several persons in furtherance 

of a common intention 


Paliiwal 



vruLs MKWTTi or coMrriTTiNG orTr\cn to nn stated (S 223 N 1] 1831 


mlr t' II nli'tracl'>ll} Conlorranllj to this principlo, Ibis coclion laj-3 ilonn 

that in TK in ^bich ibo pnrticnhn in 221 anil 222 nro not sufTicicnt to gi\o the accused 
n'>tic< of the innfUra chart^l ngain'-t him Uio iimimcr iirtthich tho olTcncc was committed 
f’io 11 nl^o Ir F md in the ebtrge* Tie inoiUU of charges <^1 forth in scbodulo V also 
cortiin or imil\ th Mting 1 irlh aith rctonnllo jxirticiilarftv of tho matters alleged to 
cor t tutc t’ c oTnre Tl n* nhf n. an nccu-ctl naa clni^cil that ho ' being a public sortant 
InnwingU di'snlicxt 1 Ibe direction of the lati ns to tho vtnj m tthich ho had to conduct 
lim'd! (te it wa I 11 that tV charge fhonld «ct forth nhal the diicdion was, and 
i.1 at 1} r C 01 hie wn which contntenol it * 

\a 1 ta liocn V'f n n nous on •? 221 the object of the«o sections is, Jirsthj, to ensure 
Uiat th( neca-e*] 1 a« eiiflicunt notice of llie matter with which he is charged ns otherwise 
b( w ill Ik w nun K \ n jn heed in his def« net* and $fcondhj, to cnnblo the Court to keep m 
Mfw i' ( nil! n t='’ie and to confine the ctiJcnce to such points * 

The 'si-ction ocxt not re«iuire that the manner m which tho alleged ofTenco was 
coiJimi tid mu 1 1» d( vrilrd m the charge in caerj corf ^^’hcn tho nature of the case is 
Euth that tl e inf n m' ntion of the lorticnKrs ‘siiecified m Ss 221 and 222 affords sufficient 
oOiice to the aecu'fd of the matter with which he is charged, this section docs not apply 
and particulars a^i to the mauncr of comiMimon of tho alleged offcaco need not be given 


Section 223 — Note 1 

1 ( •&) 2 B.m 142 (1*4) hnf-trattxzv Dahan Rtian 

2 (3S) 23 AIR 193^ Lull 629 (63lt 40 Cn L Jour 371 Gian Singhs Emperor 

[See 1 35) 23 AlU 1933 S wi 3t IS7> 23 Sind L It 301 . 50 Cn L 3out 590 Ghousbiix Sfaliemeii 
ininffhanv 

3 (76f 2 Com 142 (141) Imptrairtxv RjMn Khan 

A (03) I’^COrunR'bo 30 Cr p OS iletoaSinjh^ Crotrn 

(aj) 11 Cal 100 (10^) Dthar\ liahaton t Q leen Empress (Accused entitled to know with certainty 
and accuracy exact ralue of the ebsrse brought against him Unless be has this knowledge he must be 
seriously prejudiced is hts defence This is true in all cases, but it is more especially true m eases where 
It is sought to implicate an accused person for acts not committed by Limselt but by others with whom 
he was m company ) 

(90) 15 Bom 491 (503 50f) Queen Empressv FaKirapa 
(78) 2 Bom 142 (1441 Iinperaffis v Daban Khan 

1 67) 8 Sulli 33 B Cr 93 (96) In re Dowlal Sloonshee (Charge of giving false evidence— Words and 
express ons ottered by the accu ed and alleged to be false should be given ) 
fl^) 3 AIB 1916 Cal 188 (19’) 16 Cri L Jour 497 (301) 42 Cal 9j7 ilmnfafal v Emperor 

' 1- r T a ri " '' ' ^ " 

( ' ‘ ’ i' '( . 11 ' t ' 

I . , • I ' 

Uve ) 

( 18) 5 Alp. I9t0 All 322 (323) 19 Cn h Jour 35 Sifat ▼ Emperor (In a ease where It is do ibtful 
what oSenre has bren really committed by the accused, it is especially necessary that the charge should 
be clearly framed ) 

(25) 12 AIR 1925 Cal 603 (603 COl) 26 Cn L Joir 849, Kedarnath Chakravarls v Emperor 
(Necessity of a system of written accusation specifyug a definite cnmlnal oflenco is of tho essence of 
criminal procedure) 

( 28) 15 AIR 1928 Cat 675 (076) 65 Cal 858 29 Cri L Jour 1032, Satya Naraxn v Emperor (In 
order to convict a man of an offence all the material fwls which constitute the oflecce, and which 
ere necessary to enable the parties to avail themselves of tho verdict and judgment should the same 
charge be aga n brought forward must bo stated ) 

( 19) 6 AIR 1919 I at 27 (30) 4 Pat h Jonr 74 20 Cn L Jour 161 (PB) Ml Kesar v Emperor 

(Charges to be precii^ tlieir scope and particular in then details ) 

(22| 9 AIR 1922 Pats (7l 23 Cri Ii Jonr 114 Dal Kesar Singh y Emperor 
[See { 23) 10 AIR 19>3 All 325 (J2CI 21 Cn t Jour 197, dMul TPahid v Abdullah (Order under 
Section 476 in the ab»enco of accusation of perjury, la bad)] 

Also see S 221 hotel S 255, Noto3 S 286 Koto 4 S 476 Note 14 and S 635, Note 3 
5 ( C9) 1869 Pun Re No 36 Cr p 65 (65) Uewa Singh v Croion 
[See ( 18) 6 AIR 1918 Pat 443 (450, 451) 19 Cn L Jour 169, Eamdhan Singh v Emperor ] 
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in the cliarge® No general rule, liowevcr, can 1» laid dorni ns to m •nliat cases such parti- 
culars ■will be neccssarj’, the matter depending on the circumstances of each case ^ 

As to the extent to Tvbich particulars of the manner of commission of an offence 
should be given in a charge, no hard and fast rule can bo laid down Each caso must 
depend on its oun circumstances, regard being bad to the question whether the particulars 
given are such as to gi\c the accused sufficient notice of the matter he has to meet* 
Besides, the charge must allege all facts which ace essential factors of the offence m ques. 
tion ' see S 221® But a charge should not be prolix and rambling and should not contain 
unnecessary allegations 

6 ( 16) 3 AIR 1916 All CO (CO) • 17 Cn L Jour 4II (411), Ham Chandar r Emperor. (Wlicre n person 
by a single act of arson sets fire and destroys several stacks of several persons no particulars are 
necessary but it is otberrose in case ol estorlion practised on several persons ) 

7. (’12) 13 Cri L Jour 218 (210) : 14 Ind Cas 314 ; 30 Cal 781, KiidruiiiUah v Emperor. 

8. ('25) 12 AIR 1925 Cal 603 (604) 2C Cn L Jour 840, Eedarnath v Emepror 

(’70) 14 Suth W R Cr 13 (13), Queen v Parbutty Chum (rnsoner could be little prejudiced by Ibe 
informal character of the charge if offence is stated in fiocli a way that it cannot reasonably be mistaken ) 
(1864) 1 Suth W R Cr L 13 (13, 14) (Charge should not be ebbrevuted by the use of words ‘ef cetera’ 
—Explicit and full statements such fts can easily be Intelligible to an accused are always requisite m 
chaises ) 

(1865) 2 Suth W R Cr L 5 (5) (More mention of section under winch accused is charged is not eoongb ) 
(1865) 2 Suth WRCrL 11 (U) (Do) 

^3) 20 AIR 1933 Cal C7C (677) CO Cal 1394 • 3| Cn h Jour 121D. Itajabuddin Ucndal r EmperCT' 

» . jes 

I’ noh (Do)l ‘ 

[i (If It IS certain on the tTidenCc. 

. , OTisions to enable a charge of sach 

offence to be framed and docs not require the pro^ccotion to furnub for such chaise more particulars 
than, unde; the ciieumstaneea it can reasonably bo expected to know )] 

9. ( 38) 23 AIR 1936 Nog 273 (276) : 38 Cn L Jonr 380 1331). Vttkal Sonaji v. Emprror. (Offence 

r. • ^ ^ 

( irryiUg: 

I ■ el was 

(1864) 1 Suth W R Cr L 13 (13) (Do) 



the document forged should have been on® 
Q the charge ) 

I Code, read with another section— Charg® 
w prosecution of the common object.” and not while the 


V . ^ P“u>3*nible withimpnsonment— If this 13 omitted 

then nothing remams but a charge for bonse-trespass) iiimaisoro 

( 67) 8 Suth W R Ct 30 (30), Queen v Durham Polw (Cfaanre lander ^ itfi p i n j t, nf 

«. ». - 

(M5C7)3I)o„HOnAppSp5),V.,S^S«"^S S,Sr,r^‘">, „ . „ 

lation 1 [I) ot 1814 against servant absenting himself should set out that wm's 

scr^ce without giving the requued warning and withont la^ul excuse ) ^ employer 

>0. (-20) IS Ain 1926 0.ah 215 (217, 218) : 22 Ca i JO»r 67, mulan , E„t.m 



Tvnrs MAsvni. oi committing oiilncl to be stvtld IS 223 N 1-3) 1833 


A** to t’ 0 of (rror or omi ion in rfiiird lo the 'fitomcnt of the p'^tticulnra 
\ \ thi"! ‘«tion m 2'’2 anl S37 and ^otc3 thereon 

2 Mode ol framme charge In various cases — Sc« holes 3 to 9 

3 Offence of ei\in£ false evidence — A chitgoof giiing false cMclcncc should 
Ic serj carcfiilh dri\\n nj nr i mu t contim full rarticnlira of the Manner in which tbo 
on'c''C<. was connnitted ‘ It should sjxcifj the | trltcular sfafcnien/s which nro alleged to 
It faL=ic* Merth Rtting out iLo entire depostUoti without ejtcifjing what portions thereof 

( CO-C") 4 Bon n C B 1" 122' Pfj t Traneia Cassidy (Unncttssarj nlli^tions in n charge may bo 
rr’j-CU^ AS fJT lunar' / 

Note 3 

1 I OC) 4 Cn L Jour 227 (22'>) 10 Cal W \ 1099 1 Cil L Joar 339 lltranand Ojha v Cmpfror. 

(Char-' k S not be va-'U" ) 

( C- 10 '•Lij \\ II Cr 37 iS-") 1 Den; B I. Vpp Cr 13 fToifresi v Fatii Dittcus 

( C“) 9 “•at I W li C 5t|3'‘'Ou«nt Aatichum 
( OCi 3 All L Joar llOaillOn llln) A lurany t Emptror 
t <1| 3 N M I n C U 311 (Jll SIS) Qufrn V SAroCAurun 

2 <’21) 11 Ain 1921 Cal 101 aO'’) 25 Cn L Jour 177, OaUs v Ettiperor 

( 17) 4 Ain 1*>17 1 at CIO (CJ9) 19 Cn L Jour lOJO Binsi Pande v Emperor (Contradictory state* 
laentj vhielj th'* a-icavd was all “,''1 to Uavc msJe mu t bo set out m the charge ) 
t CC) 5 bulb W n Lr Cr 3 p 2 
(1865)4 bulb t\ B Cr L 3 14) 
t C7] b Sutb W n Cr 95 ( JC) in ft Doxelul JfoonsAre 

(7S] 7 S 1 n C n 137 Ilia) Qaren ▼ Jamurha (Tho alleged fiUc ciideBCc, and not its assumed 
sulKtasec and { urport i hnul i bo set out in the charge ) 

(*00 3 All L Jour llOa tllUn llln) Nauranjr Emperor. 

(CO) 19b9 INiu Ito So 30 Cr p 61 ilewi Stnjh r Croton 

|19o0-(r’) l Itjw Bur Bol 209 iJCJ) Crwn t J/s SAtr« Ee (Euct words recorded to have been spoken 
by thi' aecusnl sliould be set forth and not a paraphrase ) 
r?!) 16 Both B Cr 17 t47) 7 Uea^ L R App 06, Quco* t Uakaraj ilttser 

( 72) 17 butb B Cr 32 i3J 33) Queen 7 Ditihun Ahtr (Pcecue words spoken by the accused and not 

their effect u to bo set out in tbe charge-sheet) 

{ 90) lb90 Lat 311 (511) Quetn-Emyrtay BAstajt ilao 


1 99) 21 All 159 (162) 1993 All tV B 5 Quetn-Emprtn v ZaUr Uusain 
( 97) 1997 Eat 935 (936) Queen Empress 7 Bawfata iJAondi 

(CS) 2 hulh \\ li Cr 31 (51) Queet* v RAuffoo Latljee (Omiseioaio specify tho btatemcat alleged to bo 
false 13 not material tl the accused were aware what statements they were charged with baTing made 
falsely) 


• • Order 

sanctioning diij jjot but charge did specify pAtticnlar statements alleged to be false — Conviction was 
not set aside ) 

(71) 8 N W P n C R 311 (114 318) Qtueny ShmChmutt (Charge that accused 'on or about 15th 
April 1871 gave false evidence is not enough ) 

( 01) 6 Cal W N 615 (616) l/oAim CAunde/' v Emperor 
(1900) 23 Cal 313 (352) 5 Cal \V N 61, Itab Uandat 7 Queen-Empress 
[See ( 23) 10 AIR 19’3 All 325 (320) 21 Cn L Jour 197, Abdul ir<jAtd Elian v Abdullah Ehan 

(Order purporting to be under S 476, Cr P C , is bad In law if it docs not contain arransemeuts 
of perjury ) 

(18) 6 AIR 1919 Pat 413 (150 451) 19 Cn BJoae 169, RawudAar* Smjh v. Fmperor (Order under 
S 476 should specify the statements alleged to be false) 

( 91) 19 Bom 362 (363) 1 m9i itat 693 Jn rt /itw» Ambaidas (Sanction to prosecute for giving faLo 
evidence should specify dearly the statement alleged to be faLiC } 
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are false is not enough^ WTiere a person a accus<d of giving false evidence on seicral 
occastons, each occasion should form the subject of a distinct head of the charge* The 
offence of gmng false evidence is one with a specific name nithin the moaning of S 22i it 
IS therefore not necessary to state that tlio charge falls n ithm n particular part of the see. 
tion ® Nor is it necessary to state that Uio subject of the fal«o statement is material to the 
result of the inquiry® Where there are several false statements m the same deposition, there 
should onlj bo a ungle charge for all such statements ^ 

As to the mode of framing a charge where the accused has made two contradictory 
statements but it is doubtful which of them is false, sec Note 5 on S 23G 

4 Rioting — ‘ Riotmg is an offence with a specific name and, under sub s (2) of 
s 221 may bo described by its name onlj * WTicn a person is charged with ‘noting it 
means that the prosecution alleges that all the necossarj ingredients constituting the offence 
of noting are present it is not neewsarj to set out what those ingredients are * There is, 
howc'ei a conflict of opinions as to whether the common object of the unlawful assembly 
13 nccessaij to be mentioned m the charge On the one hand it has been held that the 
common object does not come witbm tbo parUculata mentioned in Sa 221 and 223 nor 
within s 223 as a manner in whicb tbo offence la committed and that therefore, it is not 
neeossaiy to he stated m the charge though it would be desn able to do so ® In KtidrutuUah 
V EmtiC} 01 * it w as held that the offence of rioljng ‘ can be legally described bj its specific 
name and tbo question whctliei any fucUicr particulars are ncccssaty undci section 223, 
Criminal Pioccduro Code must be a question of discretion according to the circumstances 
of each case This seems to suggest that the common object maj bo considered as Iba 
manner m which the offence was committed It is eppirently m this view that it has been 
held m o number of cases that the common object must be stated in a charge of noting ® 

( 84) 6 AU 105 flOO 107) In the matter oj Jiar Dial (Sanction to presale) 

1 06) J8 All 203 (20S) 1896 All W N 81 £atu><in( S*ngh v Umed Singh (Application for sanction to 
prosecute) 


b ( 21) 8 AIR 1921 Bom 3 (13) 45 Bom 834 22 CnL Jour 24i (FD) HiiM/io/iffm t 

6 (1662) 1 Wm-146 (151) 1 M.d B 0 B 33 , X.d™. sS.i ^ 

7 ( 71) 1 Weir 160 (161) 

, Note 4 

1 (12)13C ' 

(29) 15 All 

2 (36) 23 
inclode thi 
noting ) 

idra (Ahegft 
V Emperor 
li* N- 16 Or . 

4 (12)13CnLJoar218(219) 39 Cal 781 Ulndl^SU 
5^ ( 85) 11 Cal 106 (108) Bthari Mahoton ▼ 
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5 House-brcaling, criminal trespass, etc — A charge of house breaking 
1 ^ night or lurking bouse trespass nndor s 457, Penal Cotle or an ofTenco under s 451, 
il id, IS not an offence uitli a specif $e name, therefore, so much of tho definition of tho 
-oficnco as la n«;e-v-<in to gi\c notice to the necn><d of tho nnttcr charged must be set out 
under s. 2’L Tliu^ it mu=t sivcifj the intention with which tho nccusetl is alleged to have 
•committed the Ire pasa,' \^'Lcrc the charge docs not specifj anj intention of the kind men 
lioned in the section, the accu=eil cannot be comiClod under it * unless it is quite certain 
that bo bas not m anv wav been mtltd or piejndiccd in bra defence b> the defect in tho 
•charge w S 225 Similarh , it is not open to a Court to convict an accused under S 457, 
Penal Code when the intention found to have been entertained by bim is different from 
that 'pecificil in the charge,^ unlcao tlie accused has not been misled bj the defect in the 
■charge* Put where the intention specified m the cliorge undci s 457 is not established, it is 
open to the Court to convict him under s 45C* sec S '’33 Note 1 

See oLo the undcnucnlioned cacc.* 

Tor a conviction under S 417 (criminal trcsinsa) which is an offence with a spccifio 
name, it is cot nccessarj to spccifv the ulterior offence the accused intended to commit^ 

6 Sedition, promoting class hatred, etc — In a charge imdei s 124A, Penal 
Code (-edition) or s 153 V, Penal Code (promoting cU«s-hatrcd) it has been held that it is 
BOt neccs^rv to «ot out the offending pas->agc3 of the epccch or writing in question where 
COS) 2 Cn L Joar 275 (277) 9 Cal N 599 Budhu t IK Laehminta 

(07) C Cn L Jour 440 (448 419) (Lab) OoirarJAiin .D<ia v Emperor (Dut emus on to state rommOD 
object IS not latal to conviction it accused u not picj idiced ) 

<16C5} 4 SutU ^ B Cr 9 (9 10] Quwn v XTurpauJ 
i 94) 21 Cal 837 (931) Lanreddi t Emprets 

< 1C) 3 AIR 1916 Mad 834 (834) 10 Cn L Jour 809 (809) In re Ilamaswamij Eaidu 
<*21) 6 AI2 1921 Cal 605 (006) 25 Cn L Jour 524 Kaaht t Damn 

< 25} 12 AIR Cal 913 (913) 26 Cn L Jour 637 Aniruddts liens v Emperor 

< 31) 21 AIR 1934 Stod 161 (169) S0CnLJour231 AUaJiralkior Emperor (Charge under S 148.) 

( 24) 11 AIR 1924 Lab 667 (068) 25 Cn L Jour 43, Allah Pad t Emperor 

<23) 15 AIR 1928 Fat 405 (408) 29 Cn L Jour 390 Aklu v Emperor (Cbargo should mention tha 
pnocipnl and prominent common object and not incidental happenings ) 

•(08) B Cn li Jonr 41 (46) (KathiaTrar) In re Koli Uoli Ear* 

[S« (*24) 11 AIR 1924 Mad 594 (584 585) 25 Cn I» Jour 396 In re Kotloora Theban (Ollence under 

B 393 read vnth S 149 Charge should eonlnin conat tliat common object was to commit dacoity ) 

(08) 8 Cn li Jour 129 (130 131) 36 Cal 158 1 Ind Cas 794 Dasarath* v Raghu (Where the 

common object L, set out in the charge the coaviction u not had merely because there is no express find 
mg as to the common object )] 

Note S 

1 (94) 23 Cal 391 (403) Ealmakand Ram v Ghansamran 
(1864) 1 Suth W R Cn L 13 (13) 

( 71) 16 Buth W B Cr 53 (5 1) Queen v Uehar {Charge ondcr S 451 ) 

[Sre alK ( 16) 3 AIR 1910 Mad 571 (572) 16 Cn L Jour 298 (299) /»» re Mala lltKala Eat* Subladu. 
(A ehargo under S 457 is detective it it docs not mentioa the orticla stolen or the name ot person 


■ ■ (Conviction tor diflerent 

intent c g to commit adulteiy on a compbuol alleging an intent to commit theft ) 

S ( 17) 4 AIB 1917 Cal 821 (826) 17 Cri L Jour 421 44Cal3S8 Earahr Emperor 
■« ( 08) 1« 0 P L B 182 (183) Emperor t Trfi (Charge under S 451— It is not necessary that 

thU bnug a tpecifle chaigo ol odoltecy) 

LJMr453(4S4] 11 Ind Oai 797 (798) (Mad) In re Kumarn Seshaj/ya 

^MLJoor 293 (328) 1906 Pan BtMo 12 Cr Rati Soran t Emperor} 

M Mod 240 (241) 1 Empreur Rjyapadayaeh* (Intention should bo 
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the case for tho prosecution is that the speech or Tvnting m question taken ns a ■ubolo- 
comes withm the misebcf of the The requurements of the lau are entiafied it the 
charge ^ivcs sucli a description of tho nords o&cd as 13 reasonably sufficient to enable the 
accused to know the matter -nith which be js chai^* 


7 Cheating— As tboiUnstraiionfb) to thisw«tion shows in a case of cheating the 
charge must set out the mannei m which tho oflfenca was committed so as to giie the 
accused sufficient notice of the matter with which he is charged ' WTicther the manner set out 
19 reasonably sufficient to give the accused such notice depends upon the facts and circum 
stances of each case Where the manner was described in the charge as follow s by deceiving 
with false representations and promises as well as bj conduct it w as held that the expres 
sion used was too vague and indefinite* ^^hc^e the charge is for an offence under tho first 
portion of s 415 Penal Code it is not necessary to slain that any loss was caused by the 
inducement* though it should be stated that the property induced to ho dell^ered was that 
of tbe prosecutor * But where the charge is under the second portion of S 415 it is nece^ary 
to state in what way the complainant would be a loser aa a result of the inducement* The 
reason 13 that the term mannei in this section includes with referenco to an offence of 
cheating every ingredient by virtue of which tbe act ceases to bo one of mere non criminal 
deception and becomes one of cheating witbm the meaning of s 415 Penal Code and the 
effect of tho deception upon tho victim s body mmd reputation or property would thus be 
a part oI tbe manner of cheating* A charge of an attempt to cheat should stale tho persona 
upon whom tho attempt was made and the manner m which ho was induced ^ 


8 Defamation ^ A diargo of defamation should set out tho words alleged to be 
defamatory ^ But where the charge is c lear and im ambtguous and such that th o accused . 
Note 6 

] ( 08) 8 Cri Xj Jour 27'* {‘’79) 53 Bom 77 1 lod Cm C41 Eptperof v Tribmsndos 
{ 00) 9 On L Jour 140 (141) 1 lad Cas 42 (Mad) In re <7Ai(t<}m5aram Ptltot 
( 10) 11 On L Jour 683 (687) 4 Sind L It 65 8 Ind C 03 203 Emperor \ Ttramal (Case under 
S 168 a ) 

( 00) 9 On L Jour 456 (460) 32 Mad 384 2 Ind Cas 33 In re Sr\sh voswaTni 
iSeeaU (31) 18 AIB 1931 Lab 18b (187) 32 On L Jour 120'> Chxnt Bam v Enipcrtxr (CharK? 
under S J‘’4A penal Code eubstauce o4 tho speech should be specified )) 

CButsee(0g)9CnL Jourl 0 a( 112 l 3? Vfad 3 ain^r.oo r - pi -v «• — 

of sed t on 13 de 
secat on alleges 
2 See cases in 4o u x 

Ncie 7 

1 ( 25) 12 AIB 19‘’5 Cal 603 (604) 26 Cri h Jour 8l9 Kedar Ifath T Emperor 
(04) 1 Gii L Joui i24 (129) SCalWN 278 (FB) Uirjee Hull v Inam Ah Sirlar (Chargo of 
attempt to cheat ) ' 

( 33) 20 AIE 1933 Smd 169 (171) 34 Cri L Jour 1049 Varvmal Eahrumal v Emperor (Chargs 
shoirid wntam allegation that accused acted disboDesif/ or that be deeeired the comptamant.) 

lOlS^Nag 22 (‘’6)^ 19 Cr L Jour 657 Jajigxlal v Emperor (Omission to state the maaner 


bleghraj v Emperor 

Khnt fc IT ” ge should cor* 

( 

2 


A 

5 


3 U3')80AlB1f|-i'«rn1 

V 

(2o . 




AgaTtvallit 
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cannot be misled m an> nnj tbo racro fad thit tbo c^nct dofamatorj moixIs aro not 
Tcproduwd docs not rit ate the charge* A\hcrc defamatorj xvords are alleged to haxo been 
ottered bv the acensext on ecxcral occasion** the cha^o must gi\o particulars of the xanous 
occasions’ 

9 Falsification of accounts — V charge of fiLification of nccoimts under 
S Oa penal Code inu't specifj the entries alleged to bo falsified ' 

10 Hurt grievous hurt, etc — A charge under S 824 Penal Code should folloxv 
the wording of the definit on of the ofTcnco* m'lsmacb as it is not an offence with a specific 
name but it need not denj that the hurt was caused on grave and sudden provocation* 
■^■here tw o iiersons commit an affraj and aliiO cause hurt to each other the charge must bo 
for the more =«rious ollcncc of hurt * ^\hetc tho accused is alleged to have caused several 
hurts a general charge covering all tho hurts nithout particularising the details will be bad * 

11 Forgery, etc — V charge of forgery should contain a description of tho 
document forged It is not sufficient to say merely that the accused committed forgery by 
s gning the name of a certain person (spccifieit) on a document * See also the undermou 
tioned cases.* 

12 Culpable homicide and murder — Illustration (e) to this section shows 
that tho charge for murder need not set out (lio manner m w hicb A murdered B But as has 
been seen in tho Notes on s S”! where tbo charge does give details it must bo fully and 
correctly given. Thus it «houl(l follow the definition and language of S SCO Penal Code ^ 
^Miere tho murder is alleged to have been effected by blows it should set out that tbo 
blows were infl cted with the intention of causing death or that they were suflicient in tbo 
ordinary coarse of nature to cause death and that they wero intentionally infl ct ed * It 

2 (S'*) 19 AIR igs*! Nag 159 (150) 31 Cn L Jout 154 v Emperor 

3 (80)17 AIR 1930 Sind S'* (6J 64) 30 Cri L Jour 1073 IhMahomedy Emieror 

Note 9 

1 ( 12) 13 On E Jour 2ol (251) 14 lod Cas C03 (Uad) Atjfigirx Venkataramxak T Emperor 
(Aceased had co doubt about the aobstance ot the charge against him— Cone ct os was thoreloro 
upheld ) 

o/so 1 99) 28 Cal 560 (5C3) 3 Cal WN 41“^ Euprmv Ifah Lai Lahm (Pattoular registers 
and returns alleged to be lalsidcd )) 

Note 10 

1 COT-Ol) 1 0pp 0ur Kul 319 (318) Queen Empress v Nyn Sexl. 

2 ( 68) 4 Mod H C B App V (V] (Where Leg shturo prov dcs an example of the ind ctment to be iiscd 
that form must be held to bo suSicicDt) 

3 ( 08) 7 Cn L Jour 498 (499) 4 LowDot Ilul 237 E nperor v .Nga 1 we 
< (90) 15 Bom 491 (503 504) Queen-Lmpress v iaktrapa 

Note 11 

la V Emperor (Charge 

—If seatenca is to be on 
barge should specif/ tho 

nature of the document ) 

(iBbl) 1 Smth W It Cr L 9 (9) 

(1865) 2 both VV B Cr L 19 (19 20) 

( 66) 3 bulb VV It Cr L 8 (8) 

(1664) 1 buth VV R Cr L 10 (10) 

Note 12 

1 (26) 13 AIR 1926 Oudb 148 (140) ‘•■J Cn h Jour 6^ Shto Shankar r Emperor 

2 (26113 AIR I'We Oudb 149 (J49) 27 Cn L Joor 6» Sfeo SAmfctr v Emperor 

defecUre if the wo-ds 


olentjoa or Inowledgo 

in S 299 Penal Code abould bo specified ) 
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should mention tho fact of death having been caused’ and in cases of TMlfiil murder the 
•nords “culpable homicide amounting to mnrder” must he used * Section Si of the Penal 
Code cannot bo used m a charge under tho second jiart of S 301 of that Code ’ See also tho 
undermentioned cases ® 

13. Receiving stolen property.— A charge of lecctimg stolen p)operty should 
state that tho accused dishonestly letaincd or received stolen property knowing or having 
reason to believe that it had been stolen * It should also mention the name of the person 
to Mbom the pioporty belonged ® 

14. Kidnapping and abduction. — In a charge of kidnapping under s BCG, 
Penal Code, it should appear clearly T\hether the accused persons are being charged mth 
kidnapping or with abduction, and similarly whether the intent alleged was an intent to 
compel the Mctini to marry against her will or wliclhcr tho kidnapping or abduction was 
with the knowledge that it was liLelj that the victim would bo forced or seduced to illicit 
intercourse * It is alwajs wise where a charge is made, in respect of the same occurrence, 
both of kidnapping and abducting, that two heads should bo made But it is not illegal to 
inske tlsa two barges aadee om bead The point to be seen m each case is whether the 
accused i»ison was prejudiced thereby’ See also the cose Cited below® 

15. Extortion — WTiere tho offence charged mvohcs consequences which may be 
stated in a general form such as may arise m a cose of arson, where a man may by one 
act of arson set fire and destroy several stacks of several persons, no particulars are 
lequired, the nature o! the offence being saflTicienUj stated bj the date, time and place of 
getting of firo . but a charge for crtoction or for obtaining money from persons by tinlanful 
means should state with accuracy tho approximate amounts alleged to have been obtained 
from each ixirson and tho nature of tho extortion used against each person ' Seo also the 
undermentioned cases ® 


(’661 S Suth W R (Becordets* References) I (2), Gowrniwni v Itamasuamy (Objections to cbaiges on 
the ground of want of specification of details should be taken before conclustoa of trial I 

3 (1B65) 2 Sutb W R Cr L 17 (17) 

4 (1864) 1 Sutb W R Cr L 9 (9) (This decision under Code of 1661 says that the charge should deny 
the special exceptions in S 300, Penal Code— Dot now sub s (5) removes that ncee«it» I 

(18ei)lSutbWRCrL10(12) (Do) 

(186 II 1 Sutb \V R Ce L 13 US) (Do ) 

5 ('25)12 AIR 1925 Cd 9^13 (WS) ^2^6 CnL Jour 827. Amrudha 2Iana v. Einperor. (This is so 

Emperor. (The question 


under S 301, Penel Code, ehould indicate under itliKh p„rt ot the leeiioo nZlUcO I, ctaS' 
Note 13 ° 

1 ( 99) 1898 All W N 70 (70), Emprm V Gfld/a (Charge under S. 411 Penal Cd,IpI 
( 65) 4 Sutb W n Cn L 11 (11) ’ “ ' 


xtmyervr, 


( 65) 4 Sutb W R Cn Ij 11 (11) 
2 (1863) 1 Bom H C B 93 (96), 


' Stddu Balnath 
Note 14 


Notice of charge of 

same section) ^ ‘ under the 

tjoned persons So also ebaige under 6 368) fP o m custody of •■ome men 

Note 15 

1 CIO) 3 AIR 1916 All 60 (60) 17 Cn L Jour411 (411Ki2a„ Cftandcr v r n. 

2 ( 16) 3 AIR 1916 AU 60 (60) • 17 Cn L Jonr 411, t ^ . 

mate amounts aUeged to have been obtained from each person and 

against each person should be specified ) ^ extortion used 
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16 Unlawful assembly— In a cLaigc for tlio offence of being a member of an 

unlawful a-v-omlh, ubat is jjefc^'UO js ibit the nren«cd shall hare reasonably distinct 
notice of the common object' lo the as>ombl> and of the manner in which that 

common object i^ to Ic brought witlim the langnngo of S 141, Penal Code The charge of 
unlawful asscmblj with the common oljcct of liani3«ing Hindus” 13 not too general or 
unfair or unju't to the accused * 

17 Other oJfences — Soo the nn Icrmontioncd case'll 


C66) 5 SoUi W R Cr L 4 (i) (Qiarge should state natuie of estortuw and the offence punishable with 
which accu'cd threatened a person ) 

Note 16 

1 (23) 10 AIR 19>3ru 1(4) 2 Pat 131 23 Cri L Jont 625 (SB) Emperor v Abtlul Hamid 
(Charge under S 143— Common object must be specified ) 

{ 99) 4 Cal W h 100 (19'' 193) Jagat\ EaKhal (W1 ere the common object is to assert a bona fide 
bd ef in his right to some intcre t in the land Magi trates would do well to charge Under S 143, 
Penal Code ‘tating as the common object the object of enforcing a right or supposed right to the 

propertT ) 

2 ( 24) 11 AIE19’4 Mai 37G (377) StCnLJour8S2 In re ParoKtuhiyil Ayamad 

Note 17 


1 Abetment of offences 


he 

ey 


nt 


pretest at the offence and the act abetted was committed id consequence of abetment ) 

(1SC5) 3 Sntb VT B Cr L 5 (5) (Charge shonld state that the net aWtted was in consequence of abetment 
of the accB ed ) 

. • ' - - nt by 


fy the 

offence matigated ) 

(01) 25 Bom 90 (100) 2 BotnIiRC53 AnantPuranik (A general charge of insUgatmg 

• * rge of 

■ prror. 

d for 


<66) 5 Sath W B Cr Ii 5 (5) (A mete charge of abetment b not enough, the particular load should 
be specified ) 

(ISCaj sSulh 33 BCrL17(17) (Mere chatgc of abetment » not enough ) 

Robbery and Dacoity 

{!'’) 13 Cn I, Jonr 125 (12G) 13 Ind Cas 781 (Mad) Uandi Ghasi 7 Emperor (If the charge for 

dacoity does not set out or indicate which pitlicuUrdaooly an accused B tried for, the eonriction must 
be set a= de ) 


( ■ ■ 

stance^ to be set forth ) 

{18C5) 2 Suth 33 RCrLll (11) (Charge of robbery is snOkicnt but if the nature of the wiolenee B des- 
cribed, the language of B 390 should be adopted) 

(1864) 1 Suth 33 R Cr L 10 (11) (33 here the charge did not state that the robbery was committed *on the 
ilJiarant (Charge under B 393 — Carrymg of arms 

• 1 Jiradftusinjh Eaivarla 7 Emperor (Although 

charge under S 399 lias an Incidental telbrenee to a charge of murder there 'houU bo no connction 
for murder without n specific charge under S 802, Pctuil Code) 
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( 25) 12 AIB 1025 Lab 337 (337) : 6 Lab 24 : 26 &i E Joar 1153. Labh Stngh f. Emperor. {U a do^t 
«iSts3er dLs the dicoity. be ehould be charged S 396. Penal Code, and not under 

Ss 304. 395, Penal Code ) , ^ . j .l,. n 

(*77) 1 Weir 447 (449), Jn re ifulttrulappan (Proper charRC^ That yoo committed dacoity and that, m 
’ ' . - u»A vt nnn rtf tjjc memb re, and that you hare thereby 


*ti*B S 393 should be mentioned m the charge) 

( 

i 


lulan V. Emperrt. (Dacoity with murder-- 
for tha projecjtion to prove > 
an Uok y. Emperor, (Itobbery «— Substan* 

• •- S S9i) 

weapons 

. r ae that 


section creates no substantive QQcncc ) , 

(’66) 2 Sath W R Ct L 1 (1) (In a ebargo <>7 dacoity the words 'conjointly with five or more persons 
are redundant ) 

(24) 11 AIR 1924 Mad SSI (534) • 25 Cn L Joor 396. In re Sottoora Thetan (Conviction lor dacoity 
founded on a common object not chargjd is not snslainabl’) 

[Sre <t(M ( 24) 11 AIR 1924 Cal 643 (644, SI Cal 2b5 . 25 Cn L Jour 1024, Emperor t. AhZJirsl 

. >« - - _ I punishment which may 


rror. (Conviction m case 


(69) 6 Mad H C B App xxxvu (ajvii) (Charge did not allege the essential ingredient of taking cut of 
poesesaioo of some person disbauestty<— Charge held defeeUve) 

(’21) 6 AIB 1031 Cal 605 (606) 25 Cn L Jour 524, Kathx Pramamk v Damv Pramanxk (Cbaig« of 
stealing paddy from a certain land must contain an accurate description of the land from which the 
paddy was stolen ) 

Criminal conspiracy : 

(■16) 8 AIR 1016 Cal 188 (194) • IC Cn L Jout 497 (502) 43 Cal 057. dmnlalal Uatra T En\perer. 
(Indictment must in the first place charge the conspiracy ) 

f33) 20 AIB 1933 All 498 (501) 35 Cn li Jour ‘168, Manobendra Nath v, £»»perer. (Charge need no4 
contain names of all other conspirators ) 

('ll) l2 Cri L Joor 2 (2) 8 Ind Cas 1059 iCal). Emperor v LaUl Afoba» Chakravart* (In a conspiracy 
case the accused can be charged with conspmu^ with persons unknown, but if they are charged with 
conspiring with persons known then each persons must be named in the charge } 

(•26) 13 AIR 1033 Oudh i6L (165) 20 Cn L Jour 1602, Buhambar tiath v Emperor. (In the nature 
of things a charge of conspiracy would be vagoe if the defence expects the proof of the conspiracy to be 
included in the charge ) 

(•26) J3 AIB 1926 Smd J71 (173) ' 20 Sind L B 18 . 27 Cn L Jour 243, Rxshan Chexnd v Emperor. 
(Charge of conspiracy in respect of an agreement between several accused persons to cheat such members 
of the pubLc as they could defraud by deceitfiil means is not bad \ 

(’24) 26 Cn L Jour 33 (40) 83 Ind Cas 513 (Cal), Rah Das v Emperor, (Accused may legally bo charged 
merely with tho offence of criminal conspiracy) 


( ’ Emperor (Cbarg® 

■ to have agreed to 

nspirators is of a 

general nature) 

( 27) 14 AIB 1927 Sind 161 (163) 28 Cn L Jour 426 22 Smd L R 91, Ha ix Santo v Emperor (G>at 
ol the oBenee o! criminal conspiracy is the ngreement and where the object of the agreement is to 
do an tinlawfal act and not to do a lawful act 1^ an unlawful means, it is sufficient to specify the an* 
lawful object without specifying the means adopted by all or any of the conspirators to gam that object ) 
(00) 10 Gn L Jour 125(127) 2 lad Cas t>8l (Cal), /oyyiban dlio$s v. Emperor (Statement only that 
A “conspired ’ is defective ) 

(’15) 2 AIB 1915 Lah IG (47, 48) • 16 Cn L Jour 354 (357) 1915 Pun Be ^o 17 Cr. BaJmofmnd V. 

Emperor. (Charge need not mention tbe exact date on which conspirators entered mto consoiracv I 
( 34) 21 AIR 1934 Sitjd 67 (59, 61 2» Smd L B 119 35 Cn L lour 1437, Dur Mnh »ned v Emperor- 
(Approxima^ dates as to when the conspiracy be^n and i-nded wiU be enoush - Exact dates not neccs* 
Mry— ho objection to acts done by conspirators in porenance of the eonspicacy bem<’ enumerated ) 

ISre (’12) 13 Cn L Jour 609 (650) , 16 Ind Cos 257 ICM). Pv.hv. Beh >rp Das v Emper^ Undi 


r Information for conspiracy most caotam 
the offence)] 


Emperor (Indictment 
etatement of facts rehed upon as constituting 
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OHences relating to coins 

<1®W) 3 Suth W R Cr L 13 (13) (Urnlcr S 239, Penal Code, the nature of tbe counterfeit com delirered 
as pcnoine fliouH lie mcntionod ) 

<I?CSJ 2 ‘^uih W R Ct L 11 (II) (Lnder St 949, 249, Penal Code, the rrcciso oUence eomnutted as to 
the com vi 2 that an cpcraliou was performed on the com altenng its appearance should be stated ) 

<1 ®C5) 2 Sath VT R Cr L 5 (51 (03encc which had been committed in respect of tbe com of which the 
accused was said to be m iv>,.e,aioD should be cxpresslj stated) 

Offences against public justice 

< CG) 5 Suth U R Cr L C (C) (Charge under S 205, Penal Code— Nature of the ndm^sion or statement 

made by the in the assumed character shonld he full/ stated ) 

< CC) 5 ‘'uth W R Cr L 8 (8 ('section 202 Penal Code— The nature of the office held by the accused so 
os lo maVe then pubhc servanta should be stated in a charge for knowing commission of oSence and 
reg'i;^Dt omi-. ion to pre an/ information ) 

< CC) 5 *ioUi \\ R Cr L 1 (1) (Under S 22J, Penal Code, the charge should state the offence for which 
the prisoner was lawfullr detained when he cacaped from custod/ ) 

(02) 1C Bom 414 (434) Empef'J r Vajiram (Under S 200, Penal Code, the specification of the 
fraudulent transfer la tieces^arr ) 

< 77) 2 Born 142 (144 145) ImptralTixv Daban Khan (Charge under S 217, Penal Code, that accused 
l-«.ing a public serrant knowiogl/ disobejcd the direction of law as to the wa/ m which be had to con- 
duct himso'f as such public servant with respect (o the property found in an investigation of theft— What 
the direction was and what the conduct was which contravened it the accused was not informed— Hrief, 
the charge waa ltd ) 

( C7) 8 beth W R Cr 37 (3^) Quttn v Moosubro (Sections 203. 203, Penal Code— A charge m a case of 
omL« ion to give information of offence should dislinclly set forth the particular offence m respect of 
which the accused either omitted to give information, or gave informatiOD which be knew to be false, 
and It abould appear precisclr what hia duty was m the matter) 

^ 74] 22 Suth VT B Cr 43 (43), Quern r. Ahmad Ah (Do) 

Miscellaneous 

( 32) 19 AIR 1933 Cal C51 (C53, CS3) 33 Cri L Jour 771 • 60 Cal 301, i:a\lash Chandra t. Emperor. 
(Charge under 8 293, I P C —Some attempt should be made to indicate m tbe charge in what respect 
exactly the book was obscene ] 

( 26) 13 AIR 193Q Rang 168 (190) . 4 RaBg2S7 : 27 Cn L Jour 1241, Ebrahtm Jifammojee t Emperor. 
(Contempt of Court- Formal charge it necessary ) 

” * ' lonld be made epeeife in 


' the office held by the 

accoaed so as to make him liable as a pubhc scrvaut ) 

(*72-92) 1872 92 Low Bur Bui 262 (262), Qu«n Empress v. Mt 3/in S» (Charge under Ss 292 and 294, 
Penal Code — Obscene words or lepresentatiouB us^ must be set out ) 

(91) IS Bom 189 (194), Queen-Empress v Abajt Itamchandra (Charge under S. 475, Penal Code, should 
disUuctly specify the particular papers beanog a counterfeit mark or device which it was alleged tbe 
accused had in lug possession with the intent mentioned in the section ) 

0^9) 7 AIR 1920 Cal 624 (629) : 21 Cn L Jour 481, Lucas t. Offtexal Assignee of Bengal (Charge of 
preferring a creditor under (he Presidency Towns Insotveney Act — The fraud practised and the name 
of the creditor preferred must be alleged ) 

(1865) 3 Suth W R Cr L 6 (5) (Under s 312, Penal Code, the descnption of the act by which the accused 
intended to prevent tbe child being bom alive, and farther that it was not caused in good faith to save 


pubhc servant to bo influenced in the exercise of fiis public fuuctwns ) 

(’1C) 3 AIR 1915 Cal 188 (192) 16 Cn L Jour 497 (501) : 42 Cal 957, «lmnflal Hnsra v Emperor. 
(Charge under S 4 (b) of Act 6 [TI] of 1908 (Explosive Substances Act) omitted to state that the accoaed 
were in possession of explosive substances or had them under their control "nnlawfully and maliciously’* 
and secondly that it was the intent of the accused to endanger lifoun British India— Held, defect did 
not vitiate trial ) 

( 92) 6 C P L R Cr 18 (19), Empress v Jhengrut. (Mischief by fire — Charge of an offence under the 
Penal Code should be drawn up in the words of the section defining the offence ) 

(’C7) 8 Suth W R Cr 30 (30), Queen v. Durtaroo PoZte. (Do ) 

(■70) 14 Suth W R Cr 13 (13), Queen v. Chum ChveXerbutly (Cnminal misapprepruUoa — 

Charge should specify the person whose property was converted or appropriated ) 



EFFECT or EREOBS 


1S42 [S 223 N 18, S 224, S 225 Nil 

18 Act done by scveial persona In lurtherance of a common intention — See the 
undermentioDed 


Words in charge tahen m 224. Iti every charge words used m desenb- 

sen^e of law under which iiig an offence shall be deemed to have been used in the 
oSencew punishable Sense attached to them respectively by the law under 

which such oHence is punishable 

225.1 No error in stating either the olfence or the particulars 
Effect of errors required to be stated m the charge, and no omission to state 
the offence or those particulars, shall be regarded at any stage of the case as 
material, unless the accused was in fact misled by such error or omission, 
and It has occasioned a failure of justice 

lllusttatlont 

(a) A IS charged under section 242 ol the Indian Penal Code with * having been in pos- 
session of counterfeit com having known at the time when he became possessed thereof that 
such com was counterfeit, the word * fraudulently being omitted fn the charge Unless it 
appears that A was in fact misled by this omission the error shall not be regarded as material 

(h) A vs charged with cheating iJ, and the manner in which he cheated B is not set out 
in the charge ottsset out incorrectly A defends himself calls witnesses and gives his own 
account of the transaction The Court may infer from this that the omission to set out the 
manner of the cheating is not material 

(e) A 18 charged with cheating B and the manner in which be cheated S is not set out 
(n the charge There were many transactions between A and B and A had no means of knowing 
to which of them the charge referred, and offered no defence The Court may Infer from such 
facts that the omission to set out the manner of the cheating was, m the case, a material error 

(d) A IS charged with the murder ol Khoda BaVsh on the 21st January 1882 In fact the 
murdered person s name was Haidar Baksh, and the date of the murder was the 20th January 
1882 A was never charged with any murder but one, and had heard the inquiry before the 
Magistrate whfch referred exclusively to the case of Haidar Baksh The Court may infer from 
these facts that A was not misled, and that the error in the charge was immaterial 

(e) A was charged with murdering Haidar Baksh on the 20ih January 1882 and Khoda 
Baksh (who tried to arrest him for that murder) on the 2lst January lB82 When charged for 
the murder of Haidar Baksh he was tried for the murder of Khoda Baksh The witnesses 
present in bis defence were witnesses m the case of Haidar Baksh The Court may infer from 
this that < was misled and that the error was material 

1 Scope of the section — This section and s 53T deal with cases where a 
charge is fravied but there are ereors omissions or irtegukrities in tho charge This section 
provides that no error or omission m the statement of the offence or the particulars required 
to bo stated in the charge is to ha reganled rw maienal at any stage unless the accused' 

* Code of 1882 S 224 — ^ Same as above 

Codes ol 1872 and 1861 _ Nj ' 

I Code of 1882 S 225 

No error m statins either the ofleijco or the particulars reonirel M .*ated m the charge, 

. bo regarded at any 


Note 18 



rFFECT or nnrors 


IS 225 Nil 18i8 


Ills liccn ini'lod thcrcbj nnd it has m fact, occnsioned a failuio of justice ' -uliilo s 537 
jiroMilos that no finding "icntcnco or onlerin thoeoso shall bo iciascd or altered undei 
chap'er ST or on appeal or tension on account of anj error omission or irregularity in 
a charge unices it Ins occasioned a fnilnro of justice Section 635 deals nith caacs whcio 
no cfirti^e has Iwn ftatned al all, and proaides that no finding or sentence in the caso 
sliould ho ilecmei,! invalid in ajiiieal or rcMSion unless the Court considers that a failure of 
jnstice bos been occasionetl thcrchj 

Jn BaLiilal Chatilhant v King Empetot^ their Lordsliips of the Prnj Council 


« Section 22 s » Note 1 

1 Where accused is not misled defect in charge not material 

(42)29 MR 191'’ Ojdh 391 (395) 43 Cn I. Jour 721 200 Ind Cas 80.> BarsaU % Ettperor (Error 
of date m charge-sheet — Absenee of prejodicc— Conviction cannot be quashed ) 

(41)25 AIR 1941 Lab 214 (215) I L R (1941) Lah 423 195 Ind Cas 68 42 Cn L Jo ir C60 (DR) 
TTaryam Stnjfi ^r«r Sinjii v iTinperor (Person present and acting m furtherance of common 
intention to commit o2enee— Mere omisson to rpcc fj S 31 Feual Code ui charge does not mako 
conTiclion of that peron for the offence illegal ) 

f38) 25 AIR 1938 Cal 195 (200) 39 Cn L Jour 417 jPawt KnsJ »a v Emperor (Accused charged 
vrith conspiracy for ngTcciog snth each other or tkilh others unknown — Use of word or cannot mako 
charge one in altcmatisc—Dcfcct if any in chifse i* not material and accused held could not have 
Vvn wnJed ) 

(39) 25 AIR 193S hag 443 (44C) S9 Cri L Joue 895 ILK (1939) Kag 180 Preutnciaf C/otcrni i<ii( 
T Shanl-ar Copal (Cnnunal mi-approprialion— Charge erroneous in respect of date and place of 
t^jmcDWCorreet date mentioned to accused in eiamination under S 301— Accused not raising any 
dirpule as to place— \o prejudice toaccu*cd resulting — Held Inal was not vitiated by emission ) 

(•37) 1937 Mad W N 1331 (1334) Palam Coundan v Emperor 

( 35] 22 AIR 1935 Oudli 488 (499) 86 Cn L Jour 119$ 11 Luck 343 Btshnath v Emperor (Charge 
nnder 6 147 Penal Code— Fa lure to *peci/y common object— Accused not misled by omission— 
Omission held not fatal ) 

(1900) 27 Cal 776 (779) 4 CalM K 423 ,4nookoo4 Churidar Nundp v Queen Empress 
(94) 1894 Rat 710 (713) Queen Empress \ Abdul Pata} 

(0317CslWN 663 (6651 Sfiosfii Rfiuskitn v Gobtnd Chandra 
( 09) 8 Cn L Jour 272 (276) S3 Dom 77 1 Ind Cos 641 Ewperor v rribhuiandiij 
( 07) 6 Cn L Jour 309 (321) 31 Com S3o 9 Com L R 331 £nipcror v Bfia^ivardas 
( 09) 9 Cn L Jour 108 (112) 82 Mad 3 3 Ind Cos 22 In re Subrasnanta Ssva 

(09) 9CnL Jour 456(489) 2 Ind Cas 33 32 Mad 384 In re Emshnasitamy (Per Italls J — 
Offence under S 121A I P C —It is enough il the substance of the words used is set out in the 
charge and it u enough if the substance of the words proved to base been used is the same as that 
of the words set out in the charge } 

( 10) XI Cn L Jour 597 (598) 8 Ind Cas 229 (Lab) IPosata Singh v Emperor 

(15) 2 AIR 1915 Lah 16 (47 48) 16 Cn L Jour 354 (3u7) 1915 Pun Re Lo 17 Cn Balmokand 
V Emperor 

~ Etiperor 

‘ ■ V Emperor 


' T Emperor 

(30) 17 AIR 1930 Rang 114 (117) 7 Bang 821 31 Cn L Jour 387 Monnj Ba v Emperor 

(■25) 12 AIR 1925 hag 147 (149) 25 Cn L Jour llS’ Gangadhar v Bhangi Sao 
Where accused la prejudiced defect is material 

( 38) 25 AlU 1938 Lah 828 (832) 40 Cri L Jont S71 Qian Smjh v Emperor (P charged and 

convicted under S 419 penal Code Charge not Riaking cleat as to by virtue of which of the 

consequences referred to in S 415 Penal Code J* was guilty of offence of cheat ng—EWf that 
charge was defectnc and defect m charge sias material irregular ty which could not be cured by h ‘”3 ) 


-C ILP (193 ) 

JjJonr5’3 Ctandraf Emperor (LumpiDc togclhe* 
fVniil Code Rut no prejuJ ce cau-cd to accu-ed by 



EFFECT or EERORS 


1842 |S 223 N 18; S 224, S 225 N ll 

18 Act done by several persons m furtherance of a common intention — See the 
undcrmeationed case ^ 


w«,a» m Ctaige taUn m 224.- In every charge words used in describ- 

KSW ot ta o«a« vliich ing an oKence shall be deemed to have been used in the 
oUmee B sTOBtoUe sense attached to them respectively by the law under 

which such offence is punishable 


225.1 No error in stating cither the offence or the particulars 
Effect of errors required to be stated in the charge, and no omission to state 
the offence or those particulars, shall be regarded at any stage of the case as 
material, unless the accused was in fact misled by such error or omission, 
and It has occasioned a failure of justice 

IHustroUont 

(a) A is Charged under section 242 of the Indian Penal Code, with ‘ having been in pos- 
session of counterfeit com, having known at the time when he became possessed thereof that 
such com was counterfeit, the word ‘ fraudulently being omitted in the charge Unless It 
appears that A was in iaet misled by this omission the error shall not be regarded as material 

(hi A. U charged with cheating S and the manner in which he cheated S is not set out 
in the charge or ts set out incorrectly A defends himself, calls witnesses and gives hts own 
account o! the transaction The Court may loier from this that the omission to set out the 
manner of the cheating is not material 

(e) A IS charged with cheating JI, and the manner In which be cheated S Is net set out 
fn the charge There were many transactions between 4 and iJ and 4 had no means of knowing 
to whith of thera the charge referred, and offered no defence The Court may infer from aueh 
facts that the omission to set out the manner of the cheating was in the ease, a material error 

(d) 4 IS charged with the murder of Khoda Baksh on the 31st January 1883 In fact the 
murdered person s name was Haidar Baksh and the date of the murder was the 20th January 
1882 4 was never charged with any murder but one, and bad heard the inguiiy before the 
Magistrate which referred exclusively to the case of Haidar Baksh The Court may infer from 
these facts that A was not misted, and that the error fn the charge was immaterial 

(e) A was charged With murdering Haidar Baksh on the 20th January 1882 and Khoda 
Baksh (who tried to arrest him for that murder) on the 21st January 1882 When charged for, 
the murder of Haidar Baksh be was tried for the murder of Khoda Baksh The wunesses 
present in his defence were witnesses in the case of Haidar Baksh The Court may infer from 
thi% that 4. was misled and that the «toT was rnatcnal 


1 Scope of the section — This section and s 637 deal mth cases tvbere a 
charge ts framed but there are errois omissions or irregularities m the charge This section 
prcrvides that no error or omission m Ihe 8lat*>menk of the offence or the particulars regmred 
to bo stated m the charge is to bo regarded as material at any stage unless the accused! 


* Code of 1882 S 224 — Satne as above 

Codes of 1872 and 1861 — hJ. > 

I Code of 1882 S 225 

ho error instating either the Offence or the particolars required to bo stated in the charge 
j:f/eet o/ errors and no oimss on to state the offence or tho% particulars shaU be regarded at any, 
stage ol the case as material unless the accused was misled by such error or omiss on 
(Illustrations -^Sameafxn 1S98 Code) 

Code of 1872 S 443 -- Snhstantially the same as 18S2 Code 
Code of U 6 I--.N 1 I 



rnrcT or ehrors 


IS225N1J 1845 


liio Iron mi lod thcrcbj and it h'vs, m fad, occistoncd a failure of justice,* ^Inlo S 537 
prOMcIrs lint no finding centonco or order m the ea*!© shall be iciased or alteied unde) 
chalkier 27 or on apjvai or let tston on account of ony error, omnsioii or irregularity in 
a charge unless it Ins occasioned ft failnro Of justice Section 535 deals -aitb cases 'uhero 
«o chnigc has Ifcn f tamed at nil and prOMdes that no finding or sentence in the case 
should l>o deemed in\alid in appeal or rcaision unless the Court considers that a failure of 
jn'tice has lieen occasioned therebj 

In Bahtda] Chaulhant \ Ktng Emperor'' their Lordships of the Privy Conned 


Section i7S » Note 1 


sail V Emperor (Error 

■ • • 12 Cci h Jour 060 (DB), 

irarvam Stnjh ^nir Sinjh v Emperor (Person present end acting m furtherance of common 
intention to commit offence— Mere oinfc.Noii to specify S 31 Penal Code in charge does not male 
conMclion of that person for the offence illegal ) 

CS?} 25 AIR 1933 Cal 195 (200) 39 Cn l> Jour 417 Kant ErtsUna v Emperor (Accused charged 
anlh eon'piraey for agreeing with each other or tntli others unknown — Use of word or cannot make 
charge one in altem&tiie — Defect if any in charge is not material and accused held could cot have 
been mi led ) 

f3S) 25 AIR 1939 1'ag 4i5 (146) 39 Cn L Jour 895 ILR (1939) Nag 189 Frcvtnctal Goumment 

T Sfcaular Copal (Cnminal misnrptopnation— Charge erroneous in respect of date and place of 

payment Correct date mentioned to acca<cd in etamioation under S 364— Accused sot mis ng any 

di'pute as to place— No prejodice to accused resulting— tnnl was not vitiated by omission ) 

( 37) 1937 Mad T' N 1331 (1331) Polant Gotindan v Emperor 

(85) 22 AIR 1935 Oudh 489 (1S9) 36 Cn L Jour 1198 11 I^ck 343 Bisfinafbr Emperor (Charge 
onder S 147 Penal Code— Failure to specify common object— Accused not misfed by om ssios— 
Omission held not fatal ) 

(1900) 27 Cal 776 (779) 4 Cal W N 423 Ano^od Chundar Eundtj v Qurrii Empress 
(94) 1694 Bat 710 (713) Cueen Empress v AbdulPaeat 
( 03) 7 Cal W N 663 (CCS) S/ioshi Dhushan v Oobind Chandra 
( 09) 6 Cn L Jour 272 (276) 33 Bom 77 lIndCasCIl Eptperorr T’rtb^Hvaiufas 
( 07) 3 Cn L Jour 309 (321) 31 Com 335 9 Bom h R 331 Emperor v Bhagxeardas 
( 09) 9 Cn L Jour 109 (112) 32 Mod 3 3 lud Cos 22 In re Subramania Siva 

(09) 9 Cn L Jour 456 (489) 2 lQdCas33 32 Mad 384 In re Erxsknaswamy (Per tValls, J — 
OSence under 8 124A I F C — It is enough if tbe sobstance of the words used is set out in the 
charge and it 14 enough if the substance of the words proved to have been used is tbe same as that 
of tbe words set out in the charge > 

( 10) 11 Cn L Jour 597 (598) 8 Ind Cas 229 (Loh) lyViKiva Stngh v Emperor 

( 15) 2 AIR 1915 Lah 16 (47, 48) 16 Cn D Jour 354 (357) 1915 Pun Ro No 17 Cn, Ualmof and 
V Emperor 


ror 


Where accused Is prejudiced, delect Is material 

( 38) 25 AIR 193S Lah 828 (832) 40 Cn L Jour 371 Gum Stngh v Emperor (F charged and 

conMCtcd under 8 419, penal Code— Charge not making clear as to by virtue of which of the 
cons>equences referred to in S 415 Penal Code P was guilty of offence of cheating— Held that 

lot be cored by S 223 ) 


2 (38) 25 AIR 1939 1C 130 (135) 39 CnL Jour 452 CSIndkrplSS 33 Sind L R 476 ILR (193S> 
2 Cttl 295 (IC) 

also (40) 27 AIR 1910 Pat 605 (601) 41CrtL Jonr5»3 Chandrar Emperor (Lcmring togethe- 
cf three cases of cbtaimg in charge under S 420 Penal Code — But no prejudice cauicd to accused by 
irregularity— Sections 225 and 637 euro defect )J 



EFFECT or ERRORS 


18li (S 225 N 1-2] 

held that the uccgulanty of charging together different offences instead of charging them 
separately was curable under this section find S 537 if tJic accused nas not prejudiced * This 
seems to suggest that joimng together in tho same charge several offences which must bo 
separateJr charged is an ciic; m stating the offence 

It 13 fo? the Court to dceide in each case whether the defect m the charge has misled 
the accused* In coi^tdering the question whether Uic accused has been prejudiced in biS 
defence by the defect m the charge, regard mnat bo had to the fact that tho objection to 
the frame of the cliarge was not raised till a late stage in the proceedings^ Bee also S 537i 
Explanation 

The section is aimed, among other things, at objections on the ground of variance 
between the charge and the eiidenec® But the fundamental principIcinallcrimiDalchargcs 
13 that the accused should not be prejudiced in his defence and, therefore, w'hero a charge 
expro'^'^od in vague terms has been understood in a certain sense and proceeding hsrc 
gone on, on such basis, it is not thereafter open to the prosecution to contend that the 
ch,atge means something else ’ The object of the section is that technical defects m the 
charge should not be allowed to defeat tho ends of justice Hence, where the guiU ol the 
accused has been pioaed, he can be comicted notwithstanding that the charge contains 
iinnccr«sarj allegations which tho prosecution has not proved ® 

This section lays down what errors and omissions m the clmrgo should be regarded 
as niatcnal Section S33 piovidcs for the procedure to be followed m cases where an 
appellate or rovisional Court considcis tint the defect in the charge is a nmlcnal one Bee 
also Notes on sections 535 and 537 

2 Charge in cases of noting, unlawful assembly, etc — .Under 8 S23, a 
eliargo of an Qffcucc) of noting (or connected oflbnccsj should specify the common object 
of the unlawful nssoinbly An error or omission m this respect will Mtiata the trial if the 

3 fi«ealsa(42)39AtRl9l21IatL417(«8) 43 Cri L Jour 807 ?02 led Ois S 02 , Pn re t?a»pflriJK5r<*- 
nonyalj/^r (Incidenla on /our ^ "■ -» i . . ^ 

drawn pninarily to incident on . , . 

jomder ol obar^es as more than 1 i . , i 


S«'srf“ ‘™" «t <!.« t,„, a „ Btid oo p,ej,to «: 

( 43) 29 AIR 1912 Oudb 394 (395) 43 Cn I» Joot 721 2(b) Ind Cj? so< „ r> r, . 

(Error na to date of oecutrence— Objectiwi ta.'kco at stage of revistoa — . Wo of inr? p l £fnper 

(88)1 Weir 471 (476) 1 Mad H C R 3l, r 

OCVllIJ of 1862 — Held that tbe indtctment for cbefttin", which was def«tivp'f ° ' p 

^ooeWbe^oWdto .fatall.bcroteftejno-wAS8Wom)] defective for nneertamtr .fa 


■3 


cuuibB uni i«.ui uiiuiisulou at u^e muj j 
« ( M) J Com n 0 n C. 17 (2!), ffij, T r„ua, CaUlf 





rnrcT of Enrors 


(S 225 N2-3I 181? 


■accaeod ha.-% Ix^n rn?jucliccJ in Ins ilofence bj rc'ison o£ sncli defect m the charge * But if 
the ncai'vxl h^s not Iwo jirrjiidiccd ly rcipon of Buch error or omi‘?sion, the defect 13 not a 
matcnil o^o* r\en in c^s^<5 ^hcre the charge is to the effect that the accused J3 liable 
cons mctitely under s isa of the Penal Code for tlio acts of his companions, the trial is 
not neccasanly Mtiatcd Iccau'c the charge does not specifj, or stated erroneously tho 
common object in pursuance of nhich the act is alleged to ha^c been done* 

3 Charges in other cases — Tho undermentioned cases* arc instances m which 


Notes 

1 ( 95)22 CaJ 2“C Sabir t Qtufn Fnijfirf^s 

1 85) 11 Cal 106 1109) Dthart itehlon t Quten hiiprfU 

<*07)CCnI 4ia) (Lab) Ooicardhan Da$ r Euipeior 

< 06) 3 Cn L Jonr 153 (159) 33 Cal 29» 2 Cn L Jour 516 Paresnalh Strkar r Eniperor 
<(*22) 9 am I'l’J Cil 191 (191) 21 Cn L Jour 355 AmtnuUa T Emjwror 

S« (21) 11 MR Mad 5^1 (581) 25 Cri L Jour 396 In re Kottoora Thevan (Convict on for 
daco t; (oanded on a common ob;«ct not cliarpcil is not aastaianble )] 

2 (35)22 MR 1933 Oudh 183 (las) 36 Cn L Jour 1198 11 Lock 313 Disiiath v Emperor (Omla- 
sjon lo rpeeify common o) jeet— accused not muled by euch oini«=ion— Omission is cured by S 225 ) 

< 91) 21 Cal 827 (831 «32) DjtiEcddtv Queet Empress 
<0C) 4 Cal W S 196 (199) Mianat itt v Emprri*. 

( 05) 2 Cn li Jour 2“5 (,"7 278) 9 Cal N 599 JliuidfcuT ill Loehnnsa 
( 1C) 3 MR 1916 Cal C93 (703 706) 16 Cn L Jour 611 (6161 Ram Sitbhaij v Emperor 
(26) 13 AIR 1920 Bom 314 (311 315) 27 Cn L Jour 741 Bnpererv 3;«/man( 

< lb) 5 kIR 1918 Mad 350 (3v>0) 19 Cn L Jour 200 DaAsfnnamurIt v Emperor 

< 27) 4 \n. 1917 I at 453 (153) 2 Pat L Jout 511 1$ Cn L Jrar 011 Sannder Singh v Emperor 
(Want of specif e allegat on of common object 10 tlic charge docs sot vitiate conviction if from tbeevidenco 
It u cleat Tchat Ibe common object la ) 

( 26) 13 AIR 1926 Cal 439 (139 410) 26 Cn L Jour 667, CMiakarx Shaik v Emperor 
{ 16) S AIR 1918 Pat 257 (233) 3 Pat L Jour 5C5 19 Cn L Jour 735 iSahangu v Emperor 
<*27)14 MR 1927 pat 396(100) 6 Pat 832 28 Cn LJoor 760 CbJionka v Emperor (Charge of 

being a member of an unlawful assembly with tbo common object of committing assault la the usual form 
of charge when tbc common object u to do violence to some person — It 13 immaterial whether the 


charge bos been framed after the whole prosecotion evidesce is recorded and the accused are fully 
cognizant of the case againet them ) 

("SS) 22 AIR 1935 Oudb 489 (499) 11 Lock 343 36 Cn E Jour 1198 BisJinatJi v Emperor 
( 08) 7 Cn L Jour 374 (377) 35 Cal 381 12 Cal W N 679 ifnnirudd in v Emperor 
■<09) 10 Cn L Jour 471 (472) 36 Col 865 4 Ind Cas 19, Sifaytt JfaAofo v Emperor (Charge under 
R 147 — .QuesUoD la each case lawhether common object establiabed agrees in essent al part culaca with 
eommon object as staled in charge— In this case there was no such agreement— Conviction under S 147 
qua bed ) 

{ 10) U Cn E Jonr 121 (122) 37 Cal 310 6 Ind Cas 365 BalAon Shaikh v Emperor 
( 16) 3 AIR 1916 Cal 355 (355) 17 Cri L Jonr 92 (9J) ibdul Shaikh v Emperor 
( 30) 17 AIR 1930 Mad 188 (109) 31 Cn L Jour JI7 Venkada v Emperor 

< 28) 15 AIR 1909 flom 286 (20^) 80 Cn L Jout 467 llasan Ah v Emperor 

{ 31) 18 AIR 1931 Com 520 (522) 65 Bom 725 35 Cn L Jour b4 Ramac/iandra v Emperor 

•3 ( 15) 2 AIR 1915 Lah 418 (422) 16 Cn L Jour 689(693 1916 Pan Re bo 16 Cr Dhtan r Emperor 

(But see ( 12) 13 Cri L Jour 218 (219) 39 Cal 7«1 14 Ind Cas 314 Kudnitullah v Emperor (Sub- 
milled not correct )] 

Motes 

1 ( 38) 25 AIR 1938 Lab 828 (032) 40 Cn L Jour 371, Own Sing/i v Emperor (Charge of cheating 
defective by reason of Magistrates failure to set out particular consequences by virtue of which the 
deception became oUence— Defect being tnatenal megulanty not curable under S 225 ) 

(35) 22 AIR 1935 let 431 (432 433 36 Cn L Jour I50C Sal Earain Lai v Emperor (Acensed 

charged under S 304 Penal Code but tried under 8 303 — Ueld, Illegality could not be cured under 
S 637, Cr P C ) 

< 67) 8 Sutli W R Cr 95 (90) In re Doiclut Uoonahee (Section 193 Penal Code— Charge under— Exact 
words not stated ) 

<63)9<5ut!iWBCrl4(14 15) Oiicmv Ptajdar Itov (Do) 


3Ct r C 83 



181G [Sa25N3l 


EFFECT OP EREORS 


iho error or omission m tho charge nas considered material For cases in ^hich the defect 
in the charge was considered not matctittl, seo the undermentioned decisions * 


( 69) 9 Suth W R Cr 25 (26 27), Emprtss v Soonder MeJiooree (Do ) 

1 16) 3 AIR 1916 All 60 (60) Cn L 3oui 411 BamaeJianira v Emperor (Ettortioa — Ctiargo of— 
Cliargo must state tbe amount alleged to have been obtained from each person and the nature of the 
extortion used against each— Conviction quashed ) 

( 25) 12 AIR 1925 Iiind 690 (691) 49 Jfad 74 26 Cn L Joor 1513 Itf re Mallu Dora (Charges under 
Ss 397 and 395— Held that the charges did not give the accused sufficient particulars of what they had 
to meet ) 

( 12) 13 Cn L Jour 504 (504) 15 Ind Cas 648 (Mad) Oovttida Beddv v Emptrof (Charge framed under 
Rule 8, 8 26 Madras Forest Act must dearly state that tho place from where tbe accused cut a treewas 
a reserved forest —Omission W state this is material defect which vitiates the tnal ) 

(’13) 14 Cn h Jour 213 l213) 19 Ind Cas 308 (Cal), SUal Chandra V Emperor (In one charge two 

persons wero charged with causing hurt to three others with a dao but there was no case of hurt with a 
dao by one ol the accused and be was convicted under 8 352 for nsmg lathi against two of the com 
pkinants — Eeld that this was an irregularity which might have prejudiced the accused in their 
trial ) 

(24) 11 AIR 1924 Lah C16 (617) 25 Cn L Jour 471 JalaUiddin v Emperor (Where accused IJ 

charged with having beaten tbe complainant at a particular place and at a particular time and the 
prosecution fails to establish that charge the accused cannot on that evidence be convicted of hanng 
beaten the complamant at a different place on a diSerent occasion ) 

(23) 12 AIR 1935 Cal 603 (604) 26 Cci L Jour 849 Kedar Hath y Emperor (In tlie cliarge fnmed 
the manner of cheating was set cut as follows By deceiving wUlt false representations and promises aa 
well as by conduct ) 

( 61) 2 Wcir26G (266) Jn re Teppaka DaUtjadu (Accused charged with previous convictions — It u not 
sufficient to state in the cliMgc that the accu^d is an old ofiendei — Charge held irregular ) 

[See also ( 8S) 23 AIR 1935 Pat 431 (431 432) 3$ Cn B Jour 1506 Satnaraxn Lai v Emperor, 
(Accused charged under S 304 but tried under S 302 PcnalCode— Trial is lUegal— 8 6dT,Ct P C, 
cannot cure illegality — Charge lor minor oflence and conviction for major oSence an illegal )] 

2 ( 42) 29 AIR 1942 Mad 417 (418) 43 Cn L Jour 807 202 Ind Cas S02 In re GartapaMubramanyd 
Iyer (Charge sheet filed by police relating to offence on 18lh May 1941 — Charge itwit reUUac 


I I u UJ u ubU H lcuui|,eaiui 

(39) 25 AIK 1938 P C 130 (135) 

(19381 -tCvt ‘>05 iPfi ,, P. 


uiige^ucct) 

9 Cn L Jour452 6o Ind App 158 S3 Sind L B 476 IBB 


,, ,j , Tj., ,, “iwi wiMi miiers unknown to commit offence — 

lleU accord coull have been misled and defect if any was not such as could not be .ufficiently 
met by D 2-9 or □ 537 ) 

( 38) 25 AIR 1933 Nag 445 (440) 39 Cn B Jwr 895 I L R (1939) Nag IBO Prou.nciol Gorernmenf 
409, PBnal Code erroneous m respect of the ds»<w as well as place 
resulted to tbe 


of payment — No'*- ^ - 

accused error m t 
( 37) 1937 Mad W 


, as to particular 

u m. juiiiai — Conviction for lesser offence instead of 

». ill. 'iVn.! Code a. ^ 

Ills conviction is unaffected ) Accused not misled in defence — 

r35) 22 AIR 1935 Oudh 475 U73 476) 36 Cn L Jour 1206 S/wAur v Emperor fCh, ,r c i*lt 

prcjadlccdlby the omission ) ® "hen the accused has not been 

rial U tbe accused has not b«n prejudiced tlraby ) ^ vstabkhed the omission is not mate* 
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226. When any person is committed for trial without a charge, or 
^Mlh an imperfect or erroneous charge, the Court, or, in 
r' 1 ^1 1 or the case of a High Court, the Clerk of the Crown, may 

V ti uir"' frame a charge or add to or otherwise alter the charge, 

as the case may be ha\ing regard to the rules contained in this Code as to 
the form of charges 

•Code of U82 S 226— ‘'i i iI-om 1 il illu tint ons were adilol in 1893 
Code oi 1872 S 446 

446 1 1 i It 1 1 tf C irt of S I n t lhi*r anv flnrpp at all or uiyjn 

}] ( s t r v i 1 Cojn ij« I nffr ner lo tlip prooei'dinKi U-fore tlio com 

firti <ff- r n 0 III M> int n 1«r improper llic Court of Sc- ion miydra^ up ft 
cltr 1 n \lfn<nilrili«|r\dl' the evrlcnco Uten Lcforc the committing 

>ln trii \ I I I I ru hilll (. \fn to the a cu cd per on 

Code oi 1661 — Nit 

(~i >■ '' t W 1 C 3(1 ( (I I mf res \ I>url yrr T Jif (Cl ar^e iinUtr S 436 Penal Code 'houl I 

ft it that til li i \ '<■.( I H Iwiilni, h iv nniiti not enough tf the chnroC merely refers to ft 

li _ II t \ 1 t 1 n I 1 i I ll \ iri ul ti t r m I 111 e» of the tie) 

(Cji-fCr I ' d"! i*!' ' n 2d4 Goimdan v Ltnperor {Impitta 

lior rf un 1 i t 1 t III 1 i i i _ I n i t«iu tint the defuintion wt< of (he complainant, 

ll hj 1 It ii n til ' f — Uri f 111 t It u t ml eiroi or irregularity in (he charge whieb bad 

„ I ir j 1 ti i 1- f . a . I . (.Ill (ji 11 ) 

( lOi 11 Cr L I i 6'^ OI' >' It d t,i 42J fLiUl 1td»/ii a Snigh r Emperor (Cbirge nailer S 411, 
r iial Ck*! ti ill 11 t \ I I ral.>a it L were found m pot. es'ion of 2 bosea and 

MU il il 1 1 1 I ) r j* n V k I \ r had rravm I bet eie to be etolea ’ It was urged tint 

there \ t 1 1 I I U 11 M I in ih" fTciice defined in the Code king one of diabone«t 

rco. ! 1 I ri t — ;/tfd ihii lb u^h (h ( ki wa corral the accused was not mi led and 

1 I e\ I I a t r li I It iiml I 

(li|16CriI f 51 2 j 1I 14 li 1 Ci C03(Uil) fiyo/jirs FeHinfaramtah v Emperor (Charge 

under b 4“ A Icual Cut —No i" ifii iIku of alle. d fal-« eoUies in the ebatpO did not vitiate the 

tnil as tl u ell knew tin » bjeil of tl iliai,eund » t not prejudiced m Lis defence and did not 
ol j t to It m the Court of Si on 1 

( 16) 6 AIR 1 JIG Cal C9J iG9n) IG Cn L lour 04) (C46) /bi"t Subkoir Stngh t £inperor (Cbargo under 
b 147 and 33 J lent I Code — Omi ion to stite the i ainc of the }>cr«on a^aiQst whom the offence was 
coiionitted or IJ spaiit tl loit iiion objvtt— Defects urt lurcd by 8a 637 and 22S ~ let Ceacheioft J) 
(24) 11 AIR 19J4 Cil IH l41( 25CnLJorl3l3 Diffin^Aurst v Fmperor (Charge under b 420, 
Penal Cole thould Luntai i an alkgat on of the person or persons who were alleged to line been decencl 
aud induce 1 lu i ue u eli -<10 — The ouii sion eauiiot lowc\er be regarded as f ital it the aceu cd u 
not mi-led ) 

( 1C) 3 AlU 1910 Cal 183 (192) 16 Cn I Jour 497 (oOl) 42 Cul 937 liiirifakf llatra v Empcroi 
(Charge undvr b 4 (b) Exj 1 J ne Sobstnmes Act (6 (\IJ of 1908)— Omiss on toinakc mcnl on of po i i ii 
of expb ne ui d ol intent on of endangering hie doia not Mtiute charge) 

(15) 2 AIM 1915 Lah 1C (19) 16 Cn h Jour 351 (357) 1915 lun Re No 17 Cr Dahnokand \ 

Emperor (Cl arge ol criminal con piracy to commit murder — 7/<fd that omia'iions to rpeeify m clur„o 
the date agreed ui<in to commit murder tl e plates where the aau «l were sa d to late to Borevd and 
the persons whom they were alleged to lm\e Bofeed lo murder did not prejudice the accused ) 

(32) 19 Allt 1032 Cal 651 (651 652) 33 Cn L Jour 771 CO Cal 201, Aailfls/i Chandra v Emperor 

(Charge under b 292 Penal Code — Il is better to indicate exactly in what re pecU the book i» ob-j:ine 

But if the aceuacd is not prejudiced m Lis defence and tbe prosecution maintains that the whole book 
Lj obscene mire failure lo ment on particular pa sages is not sufficient reason to interfere m revision ) 

( 33) 20 AIR 1933 Cal 481 (482) 34 Cn h Jour 626 Jlfoiifayaddin v 7 mperor (Rcgi tration Act (16 
(XVI) of lOOH) g 82— Charge not sjocifying abetment — No failure of ju tice — Accused not mi Icil — 

■ ' Eaf V Emperor (In pro- 

omplaiued of but the 

trate docs not spetifically mention the objationable words in the charge the aecu-cd not king im-fcd by 
the technical defect in the eh irge his conviction is not vitiated ) 

(’31) 18 AIR 1931 Lah 18C (187) 33 Cn L Jour WO’* C/iib< TJam v Fmperor (Oini ion to state the 
substance of sj cahe. m a charge under S 124A held not to have prejudiicd accused ) 

(27) 14 AIR 1927 Lah 432 (43') 23CnLJouc4I9 JUafc Din v Emieror (In a charge undir S 498 
if the accused ace not cl arged with knowledge thU abducted woman was married one but the accu.-ed 
knew what they were chargid with, the defect is not fatal) 
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PBOCEDURE ON COMMITMENI 


1 il IS charged with the murder of C, A charge of abetting the murder of C may be added 
or substituted 

2 A is charged with forging a valuable security under S 467 of the Indian Penal Code 
A charge of fabricating false evidence under S 193 may be added. 

3. A IS charged with receiving stolen property knowing it to be stolen During the trial 
it mcidentally appears that he has m his possession instruments for the purpose of counterfeit* 
ing coin A charge under S 23d of the Indian Penal Code cannot be added 


Synopsis 

1 Legislative changes 

2 Scope of the section 

3 “Without a charge ** 

4 “With an imperfect or erroneous charge ” 


hOTE to the Synopsis See the Notes indicated for the following topics : 


Altogether diflerent oBence See Note 2 
Amendment of charges See Note 2 
Charge from ongmal evidence itself See Note 2 
Charges not to be based on additional evidence 
See bote 2 

New charges at re ttiaL See Note 2 


New charge need not be related to original charge. 
See Note 2 

Prior dismissal by Magistrate for oCence See 
Note 2 

Quashing conviction See S 232 
Stages in which charges arc to be amended See 
Note 2 


‘ or ’ by mistake used for word “and ' between two chaiges framed nnder Bs 221 and 842, Penal Code— 
Aceus^ not prejudiced— Held, conviction in respect of both charges was not bad ) 

(■82) 19 AIR 1932 Cal 401 (462) 59 Cal 113 33 Cn L Jour 649, H B Spters v Jolmiddm (Wrong 
eections quoted in charge — Mistake held not to have prejudiced the accus^ as he knew fall well what 
charge he had to meet ) 

t 

f 


V laeiiuib uui lue 

details of the charges in one comprehensive sentence instead of stating the sabstanco in separate sen- 
tences held not to have prejudiced accused ) ^ 


of justice ) 


ive cuuseu any niuu 


{A. 

ter 




rrocEDur.L on coM5imrr\T 


(S 226 N 1-21 1810 


1. Legislative changes. 

Different hctxccen the Coiei of 26G1 and 1S72 * 

There wns no corresponding «oction m tho Code of 1S61 This section nas first enacted 
m the Code of 1672 as S. 41G Bui even under tho Code of 1801 it was held that tho 
Sessions Court hvl loucr under S 2il (now S 227) to amend the charge framed by 
tho committing >Ifigi*tr'itc * 

Changes made in 1SS2 

(1) The words ' at all ' which occunrtd after tho words “without any charge” m S IIG 

of the Code of 1S72 were omittcil 

(2) The wonls or with an imperfect or erroneous charge” were substituted for tho 

words or upon a chargo which the Court, upon reference to the proceedings 
before the committing Magistrate considers improper” which occurred in tho 
Code of 1S72 

(3) The words ' maj draw up a chargo ' which occurred m the Code of 1872, wero 

substituted hj tho words 'ma> framo a charge or add to or otherwise alter tho 
charge.”* 

(i) The words requiring a copj of the new chargo to be given to the accused were 
omitted 

Changes made tii 2608 
The illustrations to the section were added 

2 Scope of the section — Section 193. sub s (i) provides that except as other, 
wise expHsalj provided by the Code or by any other law for the time being m force, no 
Court of Bession can take cogmzasco of a case as a Court ol ongma) junsdicticm unless 
the accused has been committed to it by a Itlagistrato duly empowered m that behalf 
Sumlarl), under s loi the High Court h empowered to take cognizance of offences as a 
Court of original jurisdiction upon a commitment made to it in manner heremaftei 
provided ” The present section is by way of an exception to these sections ’ It enables tho 
High Court or the Sessions Court to amend or add to the charge on which an accused has 
been committed to it for trial It also enables tho High Court or the Sessions Court to 
frame a suitable chargo m cases m which an accused has been committed without a chargo 
But the power is strictly limited to tho cases specified m the section, vtz , cases m which a 
person is committed for trial without a charge or with an imperfect or erroneous charge * 

It IS competent to tho Sessions Judge to amend the charge even after the commence 
ment of the trial (sec s 227) But it is bis duty before the commencement of the tiial to 
Ecmtinize the charges and to amend them if necessary under this section* When tho 
Section 226 Note 1 

1. ( 67) 7 Bulb W R Cr 8 (8) In re Kalaram Stngh 

(70) 7 Bom II C R Cr 81 (82), lieg v i%ipu Parbat (Oederug new commitment on corrected charge 
13 illegal) 

(1864) 1 bath W R Cr L 3 (2) 

2 ( 81) 7 Cal L Bep 143 (143) £inprrM v Poresholla Sheikh (Case ander Code of 1873— Held that tho 
Sessions Judge had no power to eipunge the charge framed by the committing Magistrate ) 

Note 2 

1 (15) 2 AIR 1916 Smd 50 (50 51) 16 Cn L Jour 573 (57J) 9 Bind L R 37, Dodo v Emperor (Tho 
combined eflcct of Ss 226 to 231 is to confer a very wide jur^ictiOD upon the Court of Session ) 

2 ( 25) 12 AIR 1935 Oudb 158 (ICO) 25 Cri Ij Jonr 1163, Surat Dahariur v Emperor (Committing 
Magistrate framing cliarge under 8 471 Penal Code— As eanclion of Court was necessary under Cnmi 
nal Procedure Code Sessions Judge converting it into charge under S 474 though charge was not 
imperfect in form and though oflence committed by accused fell under S 471 and not S iTi—Ucld 
that he acted without lurisdiction ) 

Emperor 

■ • • (Auy amendment which u 

tds of the section ) 



pnOCEDtTBE ON COilMITMENT 


1850 IS 226 N 2] 

Sessions Judge finds the charges framed the committing Jlagistrate imperfect in any 
nay, it ig his duty to amend them under this section and not acqiut the accused* 

The Sessions Judge has power tmder the section to “frame a charge or add to or 
othomiso alter the charge as the case maj be” He can totally reject a charge framed by 
the Magistrate and substitute a new charge m its iilsce ® (see illustration 1 ) He can also 
add a charge to that framed bj the committing Magistrate ® (See lUnstration 2 ) However, 
an Assistant Sessions Judge, while cancellit^ the charge framed by the committing Jlagis- 
trate and framing a new charge, is not entitled to oruit framing a charge for a more 
scnous offence, such as murder, and to frame flic charge for a less serious offence, such as 
abduction under S 3Gi, Penal Code, m order to acquire jurisdiction, and if he does so 
through a mi ajipiehcnsion of the evidence, he fads to exercise a proper discretion in the 
matter^ 

The added charge need not be related to the original charge ® But it is on the facta 
disclosed on the evidence before the committing Magistrate and 07i those facts alone that 
anj action under this section can bo taken* Further, the section refers to a case where the 
[See ( 92) 16 Bom 414 (426) Queen v Vajtram (AppUcatwn for framing additional charge m respect 


IDs 10 amend tue second charge of abetment of rape l>y omitting S 114 Penal Code, and by sobstituting 
In its place 5 109 Penal Code Leace to emend fbe charge vas refused on the ground that the 
proposed amendment trnnld r’V'noi'r «•♦<»• »i • ,, i ^ 

stage of the ea«e ' , • t ' 

6 ( 82) 1883 AlP . . • ■ I • * | f . i i . 

to have committea on enarge ot rape and not adQlter7--Se«sioDs Judge can substitute a charge of rage ) 
[See however ( 37) C6 Cfll L Jour 573 (576 577) KHidtr v Emperor (Depnvmg accused ot right to 
trial by jury » ». 

£ (16) 33 All 

(’16) 2 AIR 1C . e 

means a whoh ' 

giTcs power to uuu uuuii ouiti kouuu to me enarge ) 


‘ ou M i ju; h,ar 2/5, Jfa;iomrdi4i^oo6C;i«rov Emperor. 

(AppUcation lor inclnsion of charge e g abetment charge is to be made to trul Court ) 

(84) 8 TI/..V. onn win ri r> — 




[But^ Bee ^1*80) 8 All C65 (667) 1886 All W ^ 254 Queen Empress v Kliarffa (Submitted not 

21» Tnd Cas 235 (DB), 


d charge need not 


o iw w»i4Jour w OHt«ar» V Emperor (Ongmal charije under 

8 117 and S 148 altered to one under S 39<> read with 8 307 Penal Code) ^ 

[Bul8ee(01) 1 Crl LJour704 (797<32C.l2>8Cal WA 7rti n,.,.?- V . r., , 
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charpc i« <lcfectnc at thr time of commitment Hence, an ainenclmcnt or addition cannot 
\c made under thi^ section on the l«5is of additional CMdeucc taken bj tho coiniiiitting 
Jlapi trate under S 210 a fter camnutment 

In an ofTcncc in\'OlMng se\eral jx^iMins some of them arc first committed to tbo 
•session's the others h'i\ ing nl>-eonded But before the tnil m the Sessions Court commences, 
the remaining ix-rsons arc nKo arre-tcil aud committed to tho same Sessions Court bj a 
different ‘Magi'^tmle for the same offence committed in tho conrso of the same transaction 
In each a ca.=c it is open to tho Court of Session to club together tho scpirato charges 
framed ncaiaH the tuo sets of ncciiseil and frame a single charge against them under this 
«ection “0 n« to tr\ them ]ointh under s 239 (a) Tho fact that m framing a single charge 
acainst all the nccu'od the Court of Ses. ion uould he acting on c\ idenco taken m the course 
of tuo diffircnt commitimnt cnquint^s is no bar to such a course But where the accused 
are tried jointh without the charge being re framed under this section but after tho separate 
charges are read out and cti lainwl to tho accused the omission to frame a single charge 
Is oah an irregularit\ which H curable under s 537** 

The power of the Sessions Judge to frame a charge under this section is not fettered 
bj the fact that a complaint in respect of the offence foi which he proposes to hazne a 
chai^ has l>een dismissed b> tbo Nfagi Irate ** But he cannot substitute a charge of adultery 
for one of rape framed b\ the Magistrate the roason being that under S 199 a charge of 
adnltcn cannot le tal»cn cognizance of b> an> Court except upon a complaint of tho 
husband or other persons mentioned therein** (Compare s 2 S 0 ) The Sessions Judge has 
BO power under the section to order the ^Iagl•>tralc to re draw the charges 

Mhere a case was remanded to a Court of Session b> the High Court for trial on 
certain chargo it was held that the High Court did not intend to fetter the discretion of 
the S«3 ions Judge to amend the charges id an> waj he might think necessarj ** 

The fact that additional chaigos are framed b} the Sessions Court does not make 
the questions at issue in the sessions trnl and m the prehmmarj inquiry substantially 
different and under s 33 of the FAidcncc Act the CMdence of witnesses who gave o\idonoo 
in the prehmmar) inquirj and subsequcntlj died may be ailmitted in the sessions trial 

The scctioa gnes f)io nidcst possible powers to the Clerk of the Crown to reuse 
or redraft charges but ho has no iiowcr to withdraw a chargo on the ground that there is 
no evidence to go to the jur> and that theicfoic the charge would fail That is a judicial 
act which can onlj be performed bj Ihc Couit’^ (Sec S 273) 

3 “Without a charge “ — This s'^lion applies tnfei aha to cases m which a 
lierson is committed for trial without a charge For instance a commitment under S 437 
or s 5'>c maj be made w ithout framing a charge * In sucl i casyi the Conti of Session may 

< 81) 3 Mad 351 (331) 2 cir 2G9 Hama Varnta Itaja t Queen 
[See also (31) 18 AIR 1931 Cul 621 (52G) 32 Cn L Jout 1185 Abdul Agit Shah v Emperor 

{Illustrations to the section show that the only new charges or addiuona or alterations ivhich may bo 
made ate those Vihicli cin ht supported by the evidence which is relevant to the charge already made )] 

10 ( 33) 20 AIR 1933 Mad 217 (JjO) 31 Cri Ii Jour 278 In reDiogi Peddij Ankamma 
Al» 0 feeS 219 Note 2 

11 (45) 32 AIR 1945 Lih 230 (239 290) (FD) Sardara Qisim v Eeiperor 

12 ( 45; 32 AIR 1943 Irfjj (J9J) (ri)) Sardara Qjsam y Emperor 

13 ( 92) 16 Bom 414 (124 437) Queen y Fay* Ram 

14 ( 02) 29 Cal 415 (410) 6 Cil W N 677 Chemon Garo \ Emperor (Husband s appearance as a 

witness for ptoM.cut on cannot be regarded as amounting to complaint for adultery ) 

Also tee S 227 Note 4 

15 ( 76) 25 huth \\ R Cr 17 (17) In re Itamdhone Acharjee 

16 ( 01) 1 Cn L Jout 794 (793) 32 Cil 22 8 CU W N 784 Bircnira Lai \ Emperor 

17 ( 81) 7 Cal 42 (44) 8 Cal L Rep 273 Empress v iloehia J/ohato 

18 (42)29 Aim9l2 Bin 212 (214) 43 Cn L Joir 773 ILR (194'>) Dorn 531 201 Ind Cas 735, 

Emperor v Ilusexnalh Fifaiiafaili 

Note 3 

a (01; 1 Cn L Jour 275 (277) 27 Mi>I6t 2 Weif 227 I»« ffalayain BJpia/i 
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itself frame a charge It has been bel3 that the expression applies nob only to cases iit 
■which no charge has been framed at all by the committing Magistrate but also to cases m 
which a charge has been framed by him but there is no charge in respect of the offence 
which the Sessions Judge may think the prisoner ought to be tried for* 

4 “With an imperfect or erroneous charge ” — The word ‘imperfect' 
implies defect in form' The expression covers an imperfection due to a misjoinder of 
charges.* In the undermentioned case* it was held by the Allahabad High Court that the 
fact that the evidence recorded hy the committing Magistrate is such as to justify an additional 
head of charge being included does not make the chaise as framed imperfect or erroneous 
and that the Sessions Court has no power under the section to add a charge But this view» 
it 13 submitted is not correct See under Note 2 


227** (/) Any Court may alter or add to any charge at any time 
Court IB37 before judgment is pronounced, or, in the case of trials before 
alter charge, the Court of Session or High Court, before the verdict of the 
jury is returned or the opinions of the assessors are expressed 

( 2 ) Every such alteration or addition shall be read and explained to 
the accused 

Synopsis 

8 Application for alteration of charges 
® Amendment— How made 
10 Examination of accused after amend- 


1 Legislative changes 

2 Scope of the section 

3 Or add to 

4 * May —Discretion of Court 
5 Record of reasons 

6 Time for alteration of or addition 
charge 

7 Amendment 0 } charge after remand 
7a Amendment by Court of Session 

■AW ..k tl tor Ihe tollowuis topr, 

„“Mr.w.L So« K.te,2 Om.g .Ur8.u,, Sr. Nol« 4 

Alteration after coaipromiso pet Uon Sec hole 4 
Alterat on after verd ct See Note 6 


ment 

11 Sub section (2) 

12 Appeal 

13 Revision 

14 Accused when can be convicted without 
charge See S 237 


Limits or power of amendment See Note 4 

t'li ®“' 

Powers of S.S3 ons Court Sec Koto 2 
Tho nonj, or odd to in sub s (l) were for Iho tel 


1 Legislative changes - 
time introduced in tho present Code 

Courto i to .Utorf.r„^or’Sd^^ 

mrol o/ the Inal Thrs in npXV to ■“ 

ijons or add, Irons to Iho ebareo dLn, Ue Lree o/ 'S a v 

‘jlf!;;;^;;i^d .fons „nst be baa«l „„ the U dTisrf Z 7hZ,dZZ: 

■ '"In ^,7,^4 «r s' * 


® Bom 200 ( 210 ) Queen-Empreis r ApmtSibhana — ' ■ - 

[But see ( 80) 8 AU C6v (067) 1886 AU W /Si Empresr v EJ arga 1 

(S„„«a227 
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ccrdfl^ l!ie m-ntonils on ^hich the Court acts under S "’G being the eMdcnce I’ccordod 
befo*^ t'^o committing 'Magi«tri1e tin! tho e on whicli tho Court nets under this section 
be ng the crilencc iccordel hefcTc ttstlf* 

There are certain ews in nhieh it i3 not nccessarj to amend the charge and tho 
accosed can he conneted of an offence though 1 e was not charged mth it * See Ss 237 
and 2 S. 

The irord alter in the section includes a power to loithdiaio a chaige® 

3 "Or add to " — Thc«o words were absent m tho corresponding sections of tho 
old Codes and there was a conflict of opinions as to whether the word alter included tho 
addition of a new charge * It is now clear that a new charge may be added to the original 
charge even if it be unconnected in anj waj with tho latter* In tho latter case however, 
the trial cannot prococtl forthwith but tho Court should proceed under s 220 

4 ‘ May” Discretion of Court — Tho word may shows that tho Court 

has a lai^c discretion to alter or add to a charge framed under the Code ^ In fact tho 
Magistrate mn'* be ever readj, as tho facts of tho caso arc disclosed to either alter or add 
to the charge or to refer the ca^c under S 91* * It often happens that in the course of tho 


2 Sec foot note (3) 

3 ( 15) 2 Ain 1913 s nd 50 (51) 1C Cn L Joor 573 9 S nd t R 87 Dodo v Emperor 

A AIR 1033 All 935 (937) 37 Cfi L Joar 2l7 Samufl Jeftn \ Emperiw (Case under S 238 (2) 

Cnramal Procedure Code ) 

S COO) 1690 All W N 178 (178) Paw Oat % Parbatt 
Also Eoe S 227 Vote 4 

Note 3 

1 (81) 6 Com *’00 (‘*10 ’’ll) Queen E AppaSubhana (Sew charge caonot be framed ] 

(79) 1879 Pud Co So “I Cr p CO (31) Empress u buUant (Alterat on does not include add t on ) 
(*71) 3 N W P II C B 337 (337 338) Queen v lyari* AU (Cannot add an ent rely new charge which 

13 sot even cognate to the charge on whtcb the accused was comm Ued ) 

( 94) 21 Cal 97 (103) Empress e Sukee Itaur (In a case committed under h 37** I P C Court refused 
to add a charge of abetment of rape on the evidence recorded m the 6ess ons Court ) 

{ 67) 10 All 58 (CO) 1887 All W N 271 Empress v Wattr Jan (New charges may bo added ) 

( 87} 9 All (S'*?) 1887 AU W N 155 Queen £ tpress v Gordon ( Alter includes addit on of new 
charge) 

( 97-01) 1 Upp Bur Rul 61 (65) Kga 0 v Queeti E npress (Cancclhsg of chaige under one sect on and 
Bohn tution of another not warranted by law ) 

[Sec alio ( 97) 10 C P L B Cr 13 (14) Empress v Daliram (Alter does not include espung ng a 
charge and framing another in its place )J 

2 ( 15) 2 AIR 1015 S nd 50 (51) Ifl Cri L Jour 673 9 S nd L R 37 Dodo v Emperor 
(24) 11 AIR 1921 Cal 625 l626) 20 Cn L Jour 5 IlassenuUa Sheskk ^ Emperor 

[But see (27) 14 AIK 1927 bind 29 (34) 21 S nd L R 55 27 Cu L Jour I**!? Enperor v 
SUuiart (The doubt expressed in tb s esse based on 3 Uad 351 a decision under the old Code does 
not 8»em to hare any basis )J 

Note 4 

1 See the following cases 

(37) 21 AIR 1937 Qoqj 260(261) ILB (1937) Bom 369 38 On L Jour SoO Emperor v Teshwant 
Vithu (There u noth ng la the Code or in the Bombay fligh Court Rules that hauta the powers of tho 

• mperor (A charge under Sect on 122 

Penal Code ) 


( ;2) 4 b 

(93) 17 Two 

(31) 18 ■ 5^^ cMdanatdv Emperor (A charge unde 

Sectoadll lie can be converted to one nnder Ss Stland^OO I P C) 

(14) 1 AIR 1914 Low Dur Ci (123) 16 Cn L Jtrac 80 7 Lov Cur Rul 143 (FB) G S Cl f/o^ v 
Emperor (A charge of cheat ng by issuing falsa balance sheet vos altered by adding words regarding 

^ a V Suppan 

( Uc Prosecutor e Diarashniii Thevan 

al Code ) 



136 i [S 227 N41 COUET MAY ALTER CHAEGC 

cMclcBce an offence moio agg^a^ated than tbo one complained of is discovered, and in such 
cases it 13 the dutj of the Court to charge the accused with the more aggravated offence* 
The discretion is however, a judicial one and must not he e'cercised ailitianly 

The powers of the Court under this section aic verj^ w-ide and can ho exercised 
even if the alteration of the charge leads neccssarilj to the discharge of the jitrj which has 
fllreadj been swoin m and empanelled* 

The section does not warrant the striking out of a charge for the purpose of cuiinj 
an tllegahty which had already hem committed and does not enable the Court to 
proceed on those charges onl} that have been legallj joined ® Thus where the accused was 
charged with more than three offences committed in the course of a >eav, it was held that 
the trial was m contravention of S 234 and tliat the illegalitj could not he cured by 
striking out the charges so as to reduce the number to three ® 

■Whoic however a charge is piojialy framed but it is found aftei taking evidence 
that it 13 groundless it has been hold that the Court is not prevented from striking out 
such charge 

The alteration or addition of a charge must Lo foi an offence made out by the 
evidence iccoided i« the couise o/ the tttal he/oie the CouJt^ In Biieiuha Lai Bha 
dun\ JEJuiparoj® it was observed 

The Sessions Court is not a Court of original jurisdiction and, though vested 
wnth large powois of amending and adding to charges can onlj do so with reference 


( 34) 11 AIR 19‘’4 Lah 718 (718) 26 Cri L Jour 4‘Hi OoKal v D tman Stngh (Case under 8 363 
Penal Code of kindnipping from lawful guardianship a roioor girl — On finding that the 6“! was not 
wodcr 1C years ot age magistrate must examine and decide the question whether the accused could 3^ 
charged wit'' ** - 

3 (29) 16 

4 ( 37) 24 V Ttshfcant 

Vithu 

5 ( 14)31 AIR 1914 Bom 300(309 310) ILR (1944) Boro 728(BB) XcsliaWat rnbh«wa»di«v Empertt 
( 07) 5 Cn L Jour 94 (95 96} 29 JIad 669 1 Mad L Tim 409 llanavala Chetty v Bmperor (Accused 

charged and tried under four oflem-es — Magistrate striking out one cliarge ) 

( ’>3) !■> AIR W-id Mad 1065 (1066) 26 Cn L Jour 1618 Rnshnamurtki Aiwar v 
Avyar (Charge under 8s 355 and 604 Penal Code^Disco\cry ot the time ot id-Tmr.nf o »t the oDeocea 
’ de) 

y ltd 

uuu uun Ubsetueu uum)) 

6 (44) 31 AIR 1914 Bora 306 (310) ILR a9»4) Bom 728 (DB) Keshavlal Tribhuvanda^ v Emyeror 
(22) 9 AIIH923 CflUOl (lot) 49 Cal 555 24 CiL3our86CheffovBmperw 

(;2b) 13 AIR 1926 Lah 193 (194) 27 Cn L Jour 793 f,f,«awncs v Emperor 
Also see S 234 Note 7 

7 (90) !■» Ah 651 (552) 1890 AllW N 178 Jl«;nr7« Laf t UaJadcoIiai fWnrl elt.. n.ludeswitli 


(29) 1C AIR 1939 Pat 27o (334) am 289 30 Cn i. Jour 675 Kimja Subkudia \ Emperor (Ocm 
a c argo has been framed it should not Irt dropped nnu\ the conclusion of the trul unless on the face cl 
of chaises » rropnate or the tool i- openlo attack on the ground of imsjmnder or multifanousc«s 
A1 0 fee Note '> 

i c.^l So ™”' ” » ■» CTOol to ria ri „e« ol co»,p to o ollrge 00801 

(2.|12AmiM3C,1 579 (o80| SS C. L Joor M2 B„oo Sorfo, . t «oo*8 


A Sole }i 
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to tbc iniiiic<lin(o ^nljcct of the prosecution nnd coininiltnl niicl not with rcgaid to a 
matter not covered 1 j the indictment ** 

See ftl«o the undermentioned cases.*'' 

AMicre an ofTcnco cannot lo talcn cognisance of uilhoiit n complftiut ns lequiicd 
la and I'lJ of the Code, the Court cannot under <> 23S conMCt a ix?rson for such 

offence Tiherc there is no such complaint It foUous that in tho alscncc of a complaint a 
cLarpe cannot Ic altered into a charge for an olTincc winch requires such complaint** 

It will not lo a sound everci-o of di'>erction under this section to add a serious 
charge after the defence eMdonce is heinl and proceed with tho case without allomug fur- 
ther time to the aecu-ed ** \pain wlicte tlvc charge is of a coiwpowndahle offence and tho 
jartios flic a coiiipromi-c the Court should 6ta\ further proceedings and not fianie ehaiges 
tulroqimt to the application for lea\c to comproini^ ** 

5 Record of reasons. — Wlicro a Sessions Judge alteitcl a clmigo under s 395, 
IVnal Coilc to one of rohhen, wilhont aligning am reason it was lickl bj the High 
Court of Calcutta that this *-honld not have Leon done * 

6 Time for alteration of or addition to charge — A chaige cau ho 
amended or altered or adde<l to at an> limo — 

(l) before judgment is j renounced and 

(■’) in tnalo before the Court of Session or High Court befoie tho icnlict of tho jury 
IS returned or the opinion of tbc asscs»ots is c\pres»ed * 

10 (20) 7 AIR 1S120 Mid 131 (132) 21 Cti L Jour 87 A/iilhu (joandin v Empaor 

( 10) 11 Cn L Jour 131 (133) 4 tnd Cas 993 (Lah) Shah Dm \ Emperor (Persons committed for 

murder of A— S(--«ions Judge acqutUins (hem cannot add and coniict on a charge of causing gtierous 
hurt to R) 

( C9) 5 Mad IT C R App iiu (tn) 

11 (02) 29 Cal 418 (41G) CCal^^^677 ChemonCdrov Emperor (Otigmal charge of rajM— A charge 
of ^oltery sras added— Retd, addii on sms lUegal ) 

[See also ( 25) 12 AIR 1923 Lah GJl (632) 6 Lab 373 27 Cri L Jour 7C9 Iff Eaurati i Emperor 
(Condition of Sect on 199 satisdcd— Charge can he added )) 

Al^ see S 220 bote 2 

IZ (0'’) CCana b72(78) E\ny Emperor ^ Mathura Thahur 
( 07) 8 Cn L Jour 1C4 (1C7) 31 Com 218 Emperor v leap Mahmad 

( 09) 9 Cn Jj Jour 226 (231) 33 Bom 221 2 Ind Coi 277 In re Bal Gangadhar Ttlal (Addition of 

a charge of pre> lous coni ict on after the close of ibe case l> not contemplated by the Code ) 

(See also ( 71) 3 b a\ r II C R 271 (272) Queen i Cftofen Lai ] 

13 (14) 1 AIR 1914 Lah 861 (563) 16 Cn L Joot 81 (82) 1914 I un Re bo 29 Cr (PC) JZasffl v 

f’mperor 

(29) dCalW N6J8{550) JfaJiomcd Ismart i Taienddi 
Note 8 

1 { 1’) 13 Cn I Jour 127 (PS) 13 Ind Cas 783 (Cal) PaiwMUah i Emperor 
Note 6 

1 ( ‘’C) 13 AIR 1926 Oudb ICl (163) 26 Cn L Jour 1602 Dishambhar Nath \ Emperor 

( 38) 25 AIR 1339 Qudh 247 (248) 39 Cn L Jour 819 Oajju i Emperor (Magistrate to whom case 

IS tcan'fcrrc.J c in add to charge ) 

(37) 24 AIR 1317 30Sit>dLR391 38 Cn L Jour 3’4 Rntperor v ZId fsmaif (Section 

not confined m it oiwration to any pirticularatage of the case before the pronouncement of judgment 

/ ' 7 

” * " 786 StthramAina dti/ar V Emperor 

Dalsh 

' ’ irtffiams 

naram 

bo poirec to alter nf t( r i erdicl ) 

I (455) 1916 Pi n Ite bo 33 Cr Ila Ians i Emperor, 
(mi) 1 Sath R R Ct 40 (jo ‘411 Queen t Dyee Bbola (Do) 

[See however ( 07) SCnJ Jour 9 M95 96) 29 JIad 869 1 Mad L Tmi 409 J/mtatafn Chetly \ 
Emperor (Accused clnrj,cl v, 1 ) lorn oficncps After close of t i-c and l«;fon judgment Slagi trato 

jT 




COUHT MAT ALTER CHARGE 


1850 Is 227 N 6-101 

Tho Tvorfa ‘ return of the verOict m the section mean the return of the ftnal 
verdict v?hjch tho Judge la finally bound to record* The Judge has a discretion under S S03 
to question the ]ury aa to tho grounds of their verdict and no verdict can be said to bo 
letumed and finally recorded until the last of the questions baa been anawered* Seo also 
S SOI NOto 3 

7 Amendment of charge after remand — It was held in tho undermen 
tioned cases' that the Court could after remand by tho superior Court amend the charge, 
and that the remand order could not he intended to fetter this power 

7a Amendment by Court of Session — A Sessions Court la not a Court of 
original lunsdiction and though it is vested with large powers for amending and adding to 
charges it can only do so with reference to the immediate subject of the prosecution and 
commUtal and not with regard to a matter not covered hy tho indictment ' See also Ihs 
undermentioned cases * Seo also Notes on S 2‘’6 

8 Application for alteration of charges — An application foi tho alteration 
of Or addition to tho charge should be made aa early as possible' and in jury cases before 
the jury la chosen’ Orders on such applications should be passed at tho same time and net 
be postponed * The Court may refuse to entertain an application for amendment of a 
charge if made at a very lato stage of the case* It may also be noted that m detcrounu'S 
whether any error or omission m a charge haa occasioned a failure of justice withm the 
meaning of s 837, tho Court should have regard to the fact whether tho objection could or 
should have been taken at an earlier stage in the proceedings 

9 Amendment— How made — Amendments m a charge ought to be made 
formally, and should appear on tho face of the record ' When a Jlagistrato amends a 
charge bo should not mito over the original charge hut should leaio it on the file fcf 
reference if neccssatj and should write the new charge separatelj and correctly date it* 

10 Examination of accused after amendment — It is not incumbent on 
tho Court to re examine tho accused after tho altorotioD of the charge under this section 


alrking cot charge rejat ng to one oflcnce^DeW Magistrate could not ot that stage Btrike oat tbs- 
charge id respect of one offence in order to cure an illegaLty which had already been committed )) 

2 ( Bl) 8 Bom iOO Quem-Empreu v Appa Subliana 
( 7l) 21 SotU W R Cr 1 (*’) Queen t SuatiraMr J/andat 

3 Bee cases cited in loot note (2) 

Note 7 

1 ( 01) 1 Cn L Jour 704 (796) 32 Cal ff* 8 Col W N 78J Bircndra Lai v Ei ipcror 
( 99) 26 Cal 560 (563) Qtieen^Emprese v Matt Lai Lahwt 
Note 7a 

1 (01) 1 CnL Jour 791 (797) 32 Cal22 8Cal W N 781 Rtrejidra Lol v AJ iperor 
Also see hoto 4 

2 (45) 3i AIR 1945 Mad 431(^28] In re Thtrupetu ^ . » 

to held farther inquiry into more serious offence than th 

dosed in course of eiammalion ot wituess donng tnal c 

(■26) 13 AIR 1£^’6 Pat 253 (254) 6 PM 238 37 Cn L jour olr Itamevnder Jsser r Emperor (li 
is not a proper exercise of discretion to withdraw the charge which the committing llagistrato though* 
to to prosed and put the accused ander d sadTantago by subsUtuiiDS another (.triable with aid of asses 
sors) so that ho m ght be deprived of the right of tnal hy jury ) 

Note 8 

^ to^am * Emperor (AppheatoS 


2 (ISC'* ■ . , 

3 (O’*) 10 Bom 414 (1 6i AmprcMv Vaytnim 

* ('2H) 15 UlU9^51iom475(i7C) SOCnLJourWi 
Note 9 

J ( CS) 0 Sulh V. K Cr 14 (15) Queen r Feojdar Bog 
2 (M 3 Ain 1915 Low Bur 102 (103) ICCriLJourff 


Emperor Moha ilal Aditram 
(3) Nga Pan Ulaing v Emperor 
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cn to crtcr on his defence there is no further oUigntion to c-rflinmo him,* nlthoiigli some of 
the intnr«,os ha\o l^een recnllcd under S 231 subsequent to the nltcration of the charge* 

11. Sub section (2) — For emulftr proMsions requiring the charge to ho read and 
csi’amcd, w «;-,.210 255 and 2“1 

This section deals until the alterition and addition of charges The alterations must 
Ic read and explained to the accu,-ed uho in\i»t know what he « charged with and what 
eficacc he has to ansucr If the altcralion w not tend and eaplamod to the accused and 
he IS prejudiced in his defence, the comiction is illegal* But nhoio the accused uas 
defended ly n counsel uho was a Ucd nhethcr he nanted a non trial and the latter did not 
TTint it, it wjV' held that the accu-ed was not prejudiced h> the omission of the Judge to 
read and osjlain the alteration m the charge* bmcc the object of the rro\iaion is that the 
I ccu«cd should have notice of nn\ charge that he has to moot he should not bo called 
upon to m^t additional charges without notice nor should he be conMCtcd under charges 
differcrt from iho'se which he was called upon to meet* 

12 Appeal. — As to wliether it is open to the Go\ernment to piefer an appeal 
ngain^i an order of the Ses-ions Judge rcfuijing to amend or add new charges see s 417, 
^ote T 

13 Revision — As has liocn seen nlreadi tlio section confers a discretion on the 
Court to allow amendment of a charge A Court of appeal or rcMsion would alwa>s be 
flow to interfere with the csorcise of such discretion unless it has been etcrcised perversely 
or nrhitranlj Thu« where the trial Court refused to alter the charge on the ground that 
the re.castia,{ of charges would embarrass the jutj and possibly prejudice the accused m his 
trial, it was held that it could not be said that such reason was capricious or mvolved any 
disregard of legal princijilea and that therefore the High Court would refuse to interfere 

Note 10 

1 ( 23} to AIE 1923 Mad COd (CIS) 46 Mad 449 21 Cri L Jour 547 (FB) Taniai lioiotkcr r Em 
peror 

( 22) 9 Allt 1922 Pat 393 (394) 1 Pat 54 23 Cn h Jour 146 Shatnlal v £mpcror 

2 { 22) 9 Ain 1922 Pat 393 (394) I Pal 51 23 Cn Ij Jour 146 Shamlal v Emperor 

Note 11 

I ( 2C) 13 AlB 1926 All 227 (227) 27 C« L Jour 152 R-iohunalh Candii v Emperor (A Court can- 


Dengal Act 7 [VII] 


Fonceca 

S (Persoo charged of theft Cannot be conrie- 


■ Jour 190 JLTafiomed Ilossem t Entferor 

(Notice muw be given of the amendment ol cliaige as to the intention with which the offence of house- 

a 


Tiction under S 30 (a) of Burma Picise Act cannot be altered to one under S 37 if accused is not 
called to anwer) 

(23) 24 Cri L Jour 119 (110, 120) 71 Ind Caa 247 (Oal) Jlajan v Emperor (There cannot be a 

conviction under Section 456 I enal Code where the charge was only under Section 457 ) 

{ 21) 8 AIIl 1921 Pat 496 (197) 22 Cn E Jour 485 Uayadhar ITahttnly t Danardnn Eund ((Con- 

viction of theft cannot be changed by appellate Conrt into toe of assault on theft not being proved.) 

[Sec (32) 19AIEl9j2Iat2l5(21C) 33CnLJonr861 11 Pat 623 Ghyasuddin Ahmad r Em 
peror (The Court should see if the accused baa notice ) 

n n II n ^ ^ (PcTaon charged nnd convicted of a ooa^ta- 

compoundable offence without giving him aa 




COURT MAY ALTER CHARGE 


1856 (S 227 N 6-10] 


The ttorda “return of the verfict” in the section mean the leturn of the jtnaX 
verdict which the Judge is finally bound to record » Tho Judge has a discretion under S 803 
to question the jury as to the grounds of their -verdicfc and no verdict can be said to be 
returned and finally recorded until the last of tho questions has been answered ^ See also 
S. SOI, Note 8 

7. Amendment of charge after remand. — It was held in the underraen- 
tioned eases' that the Court could, after remand by the superior Court, amend tho charge, 
and that the remand order could not be intended to fetter this po^er. 

7a. Amendment by Court of Session. — A Sessions Couit is not a Court of 
original jurisdiction, and though it is vested with large powers for amending and adding to 
charges, it can only do so with reference to tho immediate subject of the prosecution and 
committal and not with regard to a matter not covered by the indictment ' See also tho 
undermentioned cases.* Seo also Notes on S 22C. 


8. Application for alteration of charges — An application foi the alteration 
of or addition to tho charge should bo mado as early as possible* and, in jury cases, before 
the jury is chosen * Orders on such applications should be passed at the same time and cot 
bo postponed * The Court may refuse to entertain an application for amendment of a 
charge if made at a very late stage of the case* It may also be noted that m determining 
whether any error or omission m a charge b'xs occasioned a failure of justice within tbe 
meaning of S 837, the Court should have regard to the fact whether tbe objection could or 
should have been taken at an earlier stage in the procecdingo 

9. Amendment — How made. — Amendments m a charge ought to be mads 
formally, and should appear on tho face of the record ' When a Magistrate amends a 
charge, he ehonld nob write over the original charge but should lea\o it on tho filo lo®" 
reference if necessary and should write the new charge separately and correctly date it® 


10. Examination of accused alter amendment. — It is not incumbent on 
the Court to re examine tho accused after tho alteration of the charge under this section 
since tho trial docs not commence de noto so that if the accused has already been called 
sinking out charge relating to one oiTeoce—HeW Magisttste could not at that stage stnlo oot the 
tiatge in respect ol ono oBence in order to cure an iBegality which had already been committed )1 

2 rm) 8 Bom 200 ^2ll) fluern Emprets v Jppa Suhltana 
(’74) 21 Sulh W B Cr 1 (2), Queen v, Susliram UgTidal. 

3 Bee cases cited in /oot note (2] 

l4o\e7 

t. (’04) 1 Cn L Jonr 704 (796) . 32 CaJ 23 8 Col W N 781, Hircndra Lai v Emperor. 

(‘99) 26 Cal 860 (563), Quecn-Emprest v. Halt Lai Z,ah%r\ 

Note 7a 

1. { 04) 1 Cct L Jour 794 (797) : 32 Cal 22 8 Cal W N 784, Birendra Lai v Emperor. 

Also see Note 4 

2 (45) 32 AIR 1915 Mad 424 (425), In re Thirupelu (Order of Sessions Jodge directmg Magistr^to 
to bola further inquiry into more serious otience than thtt w « I' -I « ■ — * r 


lo^l.uviu.uu lu. ■■■itodiaidflLQl.BfbjmtetHatosKnoanltoabb-mlh.idol.sw- 

sors) so that ho might be depnted o( the nght of trial by jury ) 

j ~ ^ ^ _ (Applicatioa 


„ Note!) 

rc«) 9 path W R Cr J4 (15). Queen r Peojdar Hot/ 

. VlJ) 2 AlU 1915 Low Lor 102 (107) ; itt Cri L Jour 


2 (3), Pan Ulaing v. Emperor. 
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on to enter on Ins defence there i3 no fnrtlicr obligation to c^nmino hmi,^ altliougli some of 
the Tntrf* cs hare liecn recalled under s 231 snli«cqucnt to the alteration of the charge * 

11. Sub section (2) — For nmilar proM'sions requiring the charge to bo icad and 
CM’fl'uedi pco 210 255 and 271 

Tbi3 “oction deal'} mth tlic alteration and addition of charges The alterations must 
Ic read and ei] hineil to the acen-ed who must know nhnt he is charged uith and what 
tfTencoho has to nnsT^e^ If the alteration is not read and o^plained to the accused and 
he 13 prejiidieod in his defence, the comiction is illegal* But uhpto the accused was 
do'ended \ T a cotmfkl who was a ked whether he wanted a ucw trial and the latter did not 
want it, it wvs held that the accu;>ed was not pcojitdicod h> the omission of the Judge to 
read and exj lam the alteration m the charge* Since tlio object of the provision is that the 
1 ccu'cd should have notice of an% cliarge that he lias to meet he should not bo called 
upon to mftt additional charges without notice nor sliould ho he comicted under charges 
diffircnl from tho-e which he was called upon to meet* 

12 Appeal. As to whether it is open to the Goieinment to piefer an appeal 

against an order of the Sc^ions Judge refusing to amend or add new charges see S 417, 
^ote T 

13. Revision — Ashas\«en sten nlreadv, the section confers a discretion on the 
Court to allow amendment of a chaige A Court of appeal or revision would alwajs be 
••low to interfere with the cvercisc of such discretion unless it has been exercised perversely 
or arbitrarilj Tha« where the trial Court refused to alter the charge on the ground that 
the rc casting of charges would embarrass the jur> and possibly prejudice the accused in hia 
trial, it w as held that it could not be said that such reason was capricious or involved any 
disregard of legal principles aud that therefore the High Court would refuse to interfere 

Note 10 

1 ( 23) 10 AIR 1923 Mid C09 (CIS) <6 Mid 419 21 Cti L Jour 647 (FB) Turtsa* Fowther v Em- 

perof 

( 22) 9 AIR 19^2 Pat 393 (394) 1 Pat 54 23 Cn L Jour 146 SAaiiilai v Emperor 

2 (‘ 22 ) 9 AIR 1922 lot 393 (391) iPatOl 23 Cn L Jour 146 Sftaiittal v ^inpri-or 

Note II 

1 (‘•2C) 13 AIR 1926 AU 227 (227) 27 Cn L Jour 152 Rsgkunath Kandu v Emperor (A Court can 
not convict an accused person ol an oSence of which he has not been told anything ) 

( 75) 23 Sulh W B Cr 59 (59) Queen r Salamut Ah 

2 ( 94) 6 Rota 200 (212) Queen Empren v Appa Subltatia 

3 ( 82) 8 Cal 195 (197) Empresi v Padoinath Shaha (Case under Excise Act (Bengal Act 7 (VII] 
oI 1878) ) 

1 o » » ^ ^ T j fpftceca 

• k tPetsoo charged of theft cannot be convic- 

Jour 190 lIa}iomed Ilosscxn v Emteror 
(Notice must be given of the amendnient of charge as to the loteation with which the oSence of honse- 

ihrmed 

■ (Con- 

viction under S 30 (a) of Burma Excise Act cannot be altered to one under S 37 if accused u not 
called to answer ) 

( 23) 24 Cn L Jour lig (ug 120) 71 Ind Cas 847 (Cal) Hajari v Emperor (There cannot be a 

conviction under Section 456 Penal Code «here the charge was only under Section 457 ) 

( 21) 8 AIR 1921 Pat 49 Q { 497 ) 22 Cn L Jour 485 Slayadhar Ualinnty v Danardan Kund (Con- 

viction of thtft cannot be changed by appellate Court into one of assault on theft not being proved.) 

(See (32) 19 AIR 19i2 Pat 215 (210) 33 Cn E Jour 661 11 Pat 523, GJit/asiiddm dJimad v Em- 
peror (The Court should see if the accused has notice ) 

(1900) 3 Oudh Cas JU <315 315 ) Girtiar v Empress (Person charged and convicted of a non-com* 
ponndalle oSence cannot in appeal be convicted ol a compoondablc oSence without giving hinj aa 
opportunity to compound the oSince)) 




1858 is 227 N 13-14-, S 228 N 1-, S 229 N 1 1 WEE't TRUn MAY PROCEED 

■wiUi sacb discretion m appeal oc reMsion* 'Where an alteration in the charges occasions 
a failure of justice, the Court of revision may interfere* 

14 Accused, when can be convicted without charge — gee S 237 

22S«' If the charge framed or alteration or addition made under 
■When truit may pcocceA Section 226 or section 227 is such that T?roccedmg 
immediately alter alteration immediately With the trial IS not likely, in the opinion 
of the Court, to prejudice the accused in his defence or the prosecutor in the 
conduct of the case, the Court may, in its discretion, after such charge or 
alteration or addition has been framed or made, proceed with the trial as 
if the new or altered charge had been the original charge. 

1. Scope of the section. — Bectiom 228 to 231 provide that the accused or the 
prosecution shall not be ombarnissed oi prejadiced by the alteration of the charge under 
the previous section ^ This section inovidos that if the amendment of the charge is of such 
a nature that piococding immediately xvith the case is nothkely to pi-cjudico the prosecution 
or the defence, the trial may be proceeded with immediately Foi instance, where the 
amended charge la closel> related to the original charge, there is no objection to proceeding 
with the trill immcdmtelj * In such a case, the -action provides that tho trial may be pro- 
ceeded With ‘as if the new oi altered chaise had been tbo original charge" Hence, whcie 
ocigmally different charges were laid a^inst tho two accused iii a cose and subsequently 
the charges were amended so that the two accused were charged with tbs same offence, 
it was bold that tho two accused could bo said to be tried for tho same offence within S 80 
of tho Eiidenco Act and that, under that section, the confession of ono of tho co accused 
cowld bo twhew volo conavdmUon agaml the 

\Shere the amended charge merely lopeats m more appropriate words the substance 
of tho original charge, no quesbon of prejudice to tbo accused can arise * 


229.f If the new or altered or added charge is such that proceeding 
^Vhe^ new trial may bo immediately with the trial is likely, in the opinion of 
directed, or trial saspendeil the Court, to prejudice the accused or the prosecutor 
as aforeshid, the Court may either direct a new trial or adjourn the trial for 
such period as may be necessary 


I 1 Scope of the section — The jnoious section provides for tho procedure to 
be foHouod when the amendment of a charge la o f such a nature that proceeding with tho 

• Code of 1882 S 228 — Tbc words oi addition* were inserted after the word ‘alteration’ in 
1808 Otberwisc tbe section \nw the same 


Code of :872 S 447 and Code of 1861 s. 24S — MatenaUy the same 
^ ® ~~ or added were inserted alter the word ‘ altered ’ 

169s Otheri>isc the section was tbo eame 

1872 S 448, W6l S 246 


Note 13 

27 CriL Jour 1217. Emperor v Slemrl 

2 (31) 18 AIR 1931 Mad 439 (410) 32 Cn Z, Jonr 756 Subramama A'jyar v Emperor 
Section 228 .. Note 1 

^ ^ ^ 321. Emperor v Mu/iawimod 

i (71) It llom It C R 1279 280) Peg v Gobtnd Habit Haul (Joint trial— d for murder. U 
, . against A altered to abetment of 


ij Eii</imafiaaj V Emperor 


■ u Jour 471 212 Ind Cas CG (FB), 



rrocEDurr on altcp \tion in cn^ncc 


IS 230 Nil 1850 


trial immwlntth ^ill not I'Tojiilice llie ftccn«cil or the prosecution This section provides 
for Uic procctlnrc to Iv follou-al in cawa in nhich the smenclincnt of the cinrgo is of such 
ft nature that prococdirg immcalnteK with the trial of the cav! mil prejudice the prosecu 
tion or the accuvd It pro\idcs tint in such a ca‘>o tho trial should bo ftdjournod or a 
n trial cbonll Ik? IhII* Siicli retrial can bo dircctccl bj the trjing Couit itself and there is 
no need to rrfer the ca-e to the High Gonii for this piirpoafC* Mhcrc it is doubtful -nhethoi 
rnxw<li!ig iiTimediafc]\ with the trial mil prejudice tho ftcciised the Court must lean in 
faaour of lio’lmg that «nich iroccdurc will irejuclicc tho neciiscd® Wiere tho accused has 
not Ken giacn a l roper opixirtunitj of defending himscIf against tho altered charge the 
proceedings can !« “set a'ldc and a retrial ordered* 


230. If the offence stated in the new or altered or added charge 
8 jv ot if fs One for the prosecution of which previous sanction 

ppo-tion of oaence in altered IS neccssary, the case shall not be proceeded with 

cliar^ reqvirc preMOua <uiQc Until such Sanction IS obtained, unless sanction has 

lion been already obtained for a prosecution on the same 

facts as those on which the new or altered charge is founded 

1 Scope of the section — There arc * 00 ]“ cases in tthicb befoie an offence 
can be taken cognizance of bj ft Court it la nccesj^rj to obtain the sanction of the 
Trot incial Go\ erpment or of some other authority (Seo for instance ss lOG IPC V and 197 1 
Hence vihere a charge is amended oi a nciv charge is framed and the now or alteied 
charge relates to an offence for the prosecution of which piCMous sanction is necessarj 
the trial cannot be proceeded with till such sancuon is obtained^ But if sanction has 
alrcadj bc-en obtained for a prosecution on the same facts as those on which tho new oi 
altered charge is founded fresh sanction is not necessarj ’ If however the facts on which 

* Code of 18S2 S 230 — The nords oi added were inserted after the word iltored in 
189S Otbeiwue the section vas the same 

1872 S4S0. 1861 — Nil 
Section 229 — Note 1 

1 (18S5) 3 Sutli W n Cr 40 (11) Quten r Uahomed Elm (Charge of culpable homic de not 
amounting to murder— Proof of offence of tnordcr— Itetr al ordered after amending the charge ) 

( 02) 6 Cal W N 73 (78) Emperor v llathura TkaKur (Grave charge of dacoity added at a late 
Uage ol the trial alter concius on of the cave for defence and ti a\ continued without adjoi rnment ) 

2 (37) 24 AIR 1937 Sind 1 (*>) 30 Sind L R 391 38 Crt Ii Jour 324 Emperor \ Muhammad 

limail (W1 ere evidence relating to six charges has gone on the record whiJe there should be eMdeoce 
only as to three the Magistrate will be exercising a wise and just discretion m directing a new trial 
under S 229 ) 

[See also (38) 25 AIR 1938 Cal 238 (261) I L R (1938) 1 Cal 508 39 Cri L Jour 596 Akhtl 

DoTidhu. Raj v Emperor ] 

3 (69) 6 Bom II C R Cr Cas 76 (81) TUg v Gottndaa llartdas (Case bearing on S 1 of Criminal 
Law Amendment Act 18 [XVIII} of 1862) 

4 ( 99) 1893 All W N 39 (40) Queen Empret* v Pnran (Alternative charge under second part of 
S 193 Pena! Code ) 

Section 230 — Note 1 

1 { 23) 10 AIR 1923 Lah 260 (261) 3 Lab 440 23 Cri L Jour 709 Arjan Mai v Emperor 
(Original charge under S 189 Penal Code— Altered charge under S 176 read with S 109 Pena! 
Code— Case under B 195 Cr P C before amendment of 19>3 ) 

2 ( 03) 30 Cal 905 (908) 7 Cal W N 494 ProfuUa Chandra Sen v Emperor (Sanction to prosecute 

for a sub tantivo offence under S 468 Penal Code— ho fresh sanction necessary to prosecute on 
charge of abett ng the offence as tbe latter charge was founded on the Kime fact, as thc^e on which 
the original sanct on was given ) 

( 20) 7 AIR 19‘’0 Lab 367 (369 370) 1919 Pun ReRo 31 Cr 21CnLJour230 AmarSinghy Emperor 
(Explosive Substances Act 1908 8 7 — Proper courso to adopt under 8 7 is to slate briefly facts 
const tuting offence and to gi\e consent to trial upon those tacts as constitutiug offence under one 
or other of sect ons— Court may alter charge but fresh consent is not necessary — ^ect on 230 Cr P C, 
makes fall provision for such contingency) 




18G0 is 231 N 1) BCCAUi OP 'ffrmCSSES WHEN CHARGE AliTEIffiH 


the nev. or altered charge is founded are not tlic same ns those on which the sanction wa? 
ba°ed ft fresh sanction is necessary ® 

23 Whenever a charge is altered or added to by the Court after 
E«;aU d{ ■mtnesses the commencement of the trial, the prosecutor and the 
\Thcn charge altered accused Shall be allowed to recall or re»siimmon, and 
examine with reference to such alteration or addition, any witness wiho may 
have been examined, and also to call any further witness whom the Court 
may think to be material 


X Scope of the section — Tbw section pioiiflcs that tvhen a charge 13 altered 
or added to after the comraencement of 0 trial the prosecution and the accused should he 
aUoT.ed to recall and examine with refcienco to such alteration oi addition any witness 
v>ho may h-wc been already examined and also to call onj further witness nhom the Court 
inay think matenaH The section is mandatoiy ai^ the Court is bound to allow the 
pro^culion and the accused to re call and exaimno any witness who may ha\o been already 
Dxamincd * The prosecution and the accu‘»ed are entitled to re call and exammo any wit* 
nc'ja who ha%e been examined the right 13 not confined to tho witnesses onwhceo 
evidence the alteration m or addition to tho charge may bo based® The nght of the pro 
gcoution and the accused in this rc®pcct 13 an ahsohita ono and does not depend on the 
question whether the esauiination of the witnesses h ncccssarj to avoid prejudice m tho 
conduct oi tho case* But the Court la not bound to azX tho accused or the j^oaccuboavf 
it IS desired to ro call and ciamine any witness If no application 13 made for the re caUiog 
of any witnesses and their examination it cannot bo subsequently complained that the 
examination contemplated by tho section wa"! not allowed* 


' lSd2 S Z3l 1872 S <t49, l8$l S S47 


( 76) 4 Old 712 (713) Empre$3 r Iftpcha (Seel 00? ill ini Penal Code— Case before the amendmeat 
ol 1^3 \ 

3 (’20} 13 AIB 1926 Hang 169 (ni> 4 Itang 131 27 Cri I, Jour 1075 H jfyan ifm J>a v 
EnpiTOT (Sftnctwn to proscenia foe conspiracy lo wage wsr ogamat Ring {S 121A Peaal Code)— 
Order of sanetiou not referring to facts on «b eh it is based but merely stating that the necaaed at 
diverse hmes had consp red to wage war agaiD«t the h. og— Conrersion of charge into one of stdihon 
—Fresh sanction necessary) 

(,24) 11 AIB 1924 Pat 377 (379) 31 Cri L Jour 478 /tohvH v Ewperor (Bengal Jlunwipal Ad 
1864 Dye law NO 80 — Where sand on was given to growcule for the offence of BiUgiog witb ® 
high Bonad ng loStroincnt a convict on for the offence of playing on a drum was held Ill^al) 
5««f«on 231 — Note 1 


( 11 * IT 

r le) 

^ V /Miwwia’U''** 
Afuou u; ^Al.tus« IS entitled lo have his new witnesses examined unless for reasons mentionei 
m 8 257 tho Jiag strote thinks that appJ cation for ibe examination of such witnesses is made for 
the purpose ol vewt on or delay or for defcatme the cods of justice in which case it 13 essenti il that he 
must record the grounds) 

2 (3’)19AUH93iCal43a(4®'’ — ' 

(‘37) 14 Alll 1927 Pal 3g3 (400) 

(31) 11 Ain ml AU CCS ice . 

under S a 1 Peual Code— Cba 

3 { *’6) 13 Ain lO’C Lah CO the 

Court can do is lo restrict tlie tho 

eharge) 

‘“’I WfetJ..!® IWMms^r Emperor 

(SjlOAlRlOj Cnl48C(4S(3 480 Cii /ka^ndnt ^alhv LmpefOr is!^on231B 

nundaiory and as Jlagutrale K d acted in violation of S 231 the tnal was illegal irreancclive ol the 
norsUoo»b.ilcflhes«asedwaiiciodKcdortiot) lavgaiirreapccMve or i 

41 Cri L Jonr 931 IDO Ind Cat 517 19 Pat 415 

V c»»pfror (In euch a Case no prejudice iscau*ed (otbe Accused) 



TTrrcT or M^xrriVL rrron 


(S 232 Nil ISGl 


A m]np t to Eunmion n Jiesh miness umler tlm «cction can onlj Ixj refused on 
ify* fTOnncl that the c^ idence of the Tvjlnc*^ i3 not tboiight bj the Court to ^ material ® 

TIio *«‘ction nnbc~< to all ca«!M wlicre a charge is nltcicd or added to after the 
orjmnv'aoinrnt of a /i ml TIuh even nhore a clnigjo js amended under the diccctiong of 
the Iliqti Court, the Court h loimd to allon tlic examination mentioned m the section^ 
Ttat«})crc in the cour=e of a Irnl the Mngi-tmte alters tho charge and decides to commit 
Uie esL'e to llie cos. ions under R 347 the proccctlings heforo tho Magistrate should bo only 
trtsvtrd as commitment proceedings and not as a (nal and the pi-OMsions of this section do 
not ppph to them “ 


232. (/) If any Appellate Court, or the High Court in the exercise 
1 ff(va of m-Mcnai error of its powers of revision or of Its powers under 
Chapter XXVII, is of opinion that any person convicted of an offence was 
misled in his defence by the absence of a charge or by an error in the 
charge, it shall direct a new trial to be had upon a charge framed in what- 
ever manner it thinks fit 

( 2 ) If the Court is of opinion that the facts of the case are such that 
no valid charge could be preferred against the accused in respect of the facts 
proved. It shall quash the conviction 


llhstrotlon 

1 IS convicted oi an olfenee, under S 196 oi the Indian Penal Code upon a charge which 
«tBits to state that he knew the evidence which he corruptly used or attempted to use as 
tni* or genuine was false or fabricated li the Court thinks it probable that A had such 
knowledge and that he was misled in his defence by the omission from the charge of the 
statement that he had it it shall direct a new Inal upon an amended charge , but, if it appears 
probable from the proceedings that A had no such knowledge it shall quash the conviction 

1 Scope of the section — This section (notides foi tho pioccdnio to bn 
followed in cases nbero a person is convicted of an offence and the Appellate Coiiit nr 
tlm High Court is of the opinion that he has Wn misled m hvs defence by llio ab«encii of n 
charge or bj an error in the charge Tho section provides that in such cases a to trial uiny 
hf onlercd on an amended charge* Tims where an accusetl is charged with ono (jITurr 

• Code ol 1882 S 232 — Same 
Code of 1872 S 451 — Mateiially the same 
Code of 1861 _ Nil 


J7 AIH J{?SO A/I S2S S2AlHSi/ 33 Cn LJmeSJ i S//tpfrsr (C<mfnrii f" fy 

Cr P C) 

6 CIO) 27 All! 1910 Pat 335 (359) 41 Cri L Jour 931 190 IiiJ Cas 517 19 Pit 413 , 

V htnperor 

^ (’21) 8 AIR 19’I Cal 60 j (COC) 25 Co L Jour 521 Kasht PramanteL \ Dimu I'l / a. y 
fSictionslll 379 PtnalCode) 

* Cai) 18 AIR 1,931 All 434 (433) 63 All C92 32 Cu L Jour 849 Pain Chvlnvi t J , 

(OHfnce under S 363 Penal Code ) 


Section 232 — dote I 

1 (42) 29 AIR 1942 Pot 143 (141) 43 Cn L Jour 131 197 Ind Cos 213 BUla V 

J.fendra Halh ilukherji 

(Id) 3 AIR 191 C LaU 52 (33) 17 Co h Jour 451 (455) 1919 Pun Ro No 33 f . 
Fmperor (Jq ^ however IRsb Court opbeid comiction of the onsmal t) »iv 
Penal Code) or o > 

^ 301) Sard Chandra Shah t Emjitror (Error in tho cl ny 

(•23) 9 AIR 1922 Lai. 135 (130 137) 23 Cn L Joni S Sinqli \ ! - , 

scored out by (he trul Court— Conviclion on such ehaiso— Illegality ) 

(*02) 29 Cu) 481 (482) 6 Cal W N 699 i/otuin Sardar \ Ealu Sir for (Oft. , , 

143 Code~CUrt,e frame! under «3 379 only— Conaitl on of ofl . Jw r ^ 

*ny charge tlicrcundcr—DIegul ty ) 


EFFECT OF MATERIAL ERROK 


18G2 [S 232 N1J 

ftnd convicted of a different offence -witliout a charge being framed m respect of it, a. 
re trial can be ordered if it is found that he has been misled in his defence by the absence 
of a charge ' Similarly, « here a charge js framed m the alteroatu e form m a case in -which 
the Code does not authcicizo the charge to bo framed in such a form and the occa«cd is- 
thereby misled into pleading guilty to one of the offences instead of pleading not guilty to- 
both the charges, a re trial may ho ordered’ So also, s 221 , sub section (7) retjuircs that 
where a pre^ lous con-viction of the aiicuscd is intended to he used foe the purpose of 
enhancing the sentence, the charge should spcdfically allege the previous comiclion If tha 
charge omits to do so and, notwithslandmg the omission, the accused, on comiclion, i3 
awarded higher punishment, the sentence is liable to be reduced on appeal ‘‘ 

But uhero the accused has not been misled in his defence by the absence of the 
charge or the error in the charge, this section docs not apply and the defect in the proceed- 
ings does not afford sufficient ground for ordering a re trial® The fact that the accused. 

[S« ('16) 3 AIR 1916 Mad 1222 (1222) 16 Cri L Joar 737 (738) J« re Mulhtriath 

(A charge under S 143, Penal Code cannot be added bj the Appelltite Court to charges under 
Ss. 426, 4Sli Penal Code ) j 

[See also ('23) JO AIR 1923 Tat 1 (4) 23 Cn L Jour 625 2 Pat 134 (SB), Emperor v AUul 
llam\d (Common object of unlawful 

2 (’tO) 44 Cal W N 400 (401) SurajnitiU v Shea Pujan (Charge under Si 427 and 417, Penal 
Code— ConrictioQ under S 323 without charge beiog framed— Accused is not entitled to acguitlal 
on appeal merely on the ground that no charge liad been framM— Appellate Court should order new 
trial on charge properly framed ) 

( 1900) 5 Cal W N 667 (568) In the metier of Chtntba^ Pal (Absence of charge ) 

(nitoar.ira/n rei ar-iT^ . 0.0 A ...» r., ... , G L Garth 

I’ of noting— Acgnittal oo appeaf 

( - •• t>-u»«u»w.u »Auus«i enorged with dacojfy and not SB® 

acqnitled cannot Ic conyicted of house ‘respaas without reading out or explaining the chaice there- 
tinder) " 

(01) 6 Cal IV N 296 (297) Pameshwar v Sahoo (Conviction of an oflenec which did nut 
form the subject matter of tbe complaint is illegal ) 

2 AIR 1916 Cal 181 (182) 16 Cti L Jour 42 (43) ilamaraxn Sardar v fimperor (Appeb 

lot tonvict under B 853, Penal 

V fijHperor 

^ ha Maifra v Emperor (Two 

pcwns^cha^ed wilh^causmg hurt jo Jlirce— One charge-Ko case of hurt by one of the accused 


u uiL iLuiu.Au« I uuuui kuaicV— Illegal j 

SV) ^ Cal 063 (663) 41 Cal 743 16 Cn L Jour 190 Mahomed Mossetn v. Emperor. 

^harge ol honse-brca1sing With intent lo commit theft _ Proof of different of ^ must bo 


ictcd of 


, ' . , ‘ Emperor, (Con* 

-.1- ! . , „„ „„s„| I eowrtta 

‘ wU™ '■ S 301, Moraeip.! Ael. 

( 88) 18<»8 lut 356 (396) Queen-Emprea y Sarwtl 

4 ( 11) 12 Cri L Jour 233 (231) 10 Ind Cos 241 (Lah) Oanon y Rn.n^ror 

™ ™ 112 202 ,„a C, 203. 

( 11)1 Am 1017 ll»d C87 («8S) 17 On L lorn 381 (38t), In r, Uamuir KiiAnan 




rrrECT or error 


IS 232 N1I 1863 


vas 6 c^ce6o( 1 l> a rlcadcr t\1io dul not rai-^ anj objection to Ibc proceotlinga is a factoi 
to be considered Tihile dcfcrmmmg the qtnMion of prejudice to the accused ® 

MTicrc a re trial is ordered nnder this section, it must bo from the roint at uliich 
the irregularilj occurred and not from the aerj beginning^ 

The poorer of ordenng a re tnil 13 not conGned to this section Such a ponci is 
al«o conferred bv s 423 This «oction refers to cases in which tbo accused has been comic 
ted, while unler S 423 a re trial can lie ordered even in cases where tbo accused has been 
<iC 2 Uit/rtF* Siinilarh, under S 423 a re tnal can be ordered on grounds wider than thoae 
mentioned in this “y^clion Thu- under S 423 n re trial can be ordered on the ground that 
the accused Lad no Rroi'cr opiwrtunitj of defending liim^clP (though the charge ma> bo 
unexccplionablc) 

Sub section ( 2 ) provides that the Vppellate Court or the High Court as the case 
may be shall quash the cona iction when it comes to the conclusion that on the facts 
proved, no enminal charge can be laid against the accused.*® See also the undermentioned 
case** where the Court declined to maLc an order for retrial on the ground that the 
punishment alreadj suffered hj the accnseil avaa sufficient 
See also S3. 225 423, 635 and 637 and Notes thereon 


(*29) 16 AIR 1929 Pat 712 (714) 9 Pat 642 30 Cn L Jour 891 iJallu Gope v Emperor (Accuse ! 
muled in defence Retnal cbould be ordered even where conrictiOD is in compliance with law as well 
as when ureguUc ) 

(3S) 19 AIB 1932 Pat 213 (316) llFat523 33CnLJour864 OhyasudHinT Emperor 
{•24) 11 AIB 1924 Bom 502 (503) 49 Bom 84 26 Cn L Jour 1000 Emperor v Eanehhod Sursang 
(Accused charged with sub^tantiTe oSeoce can be ngbtly convicted ot that oCence read with S 114, 
Penal Code tUhougb not charged with it) 

(*29) 16 AIR 1939 Lab 867 (667) 80 Cn L Jour 702 llo\ama3 Sadtg r Delhi Eleelrie Supply c£ 
Traelion Co (Error in charge but no prejudice ) 

(32) 19 AIR 1933 CaUei (463) 59 Cal 113 33 Cn L Jour 949 Spiers w JoAtuddin CMotot 1 ehicles 
Act 1914— Wrong reference to sections but accused not misted tn defence ) 

( 18) 5 AIR 1918 Lab 897 (400) 1917 Pun Be No 29 Cr 18 Cn L Jour 875 Bmkhi t rmperei 
(Defect IS eatable coder Ss S39 and 537, where the accused ha* not been prejudiced or misled ) 

( 31) 18 AIR 1931 Mad 239 (327) 32 Cn L Jour 7o3 Sambattta iludalt T £nipfror (Defects in form 
of charge are immaterial unless they lead to failure of justice ) 

P14) 1 AIR 1914 Lah 101 (101) 15 Cn L Jour 524, Lai Khan v Emperor (Defect m charge not 
prejudiciaL) 

( 31) 18 AIR 1931 Cal 410 (413) 53 Cal 1303 32 Cn L Jour 644, Bamendra t Emperor 

( 75) 24 Suth B Cr 3 (3) Queen v Dtgambur Shaha 

(82) 8 Cal 450 (454 455) 10 Cal L Rep 421 Empress v Sreenalk Kur 

Also see S 535. Note 3 


■ . V Emperor 

. 202 Ind Caa 206 

Bhagteandas v Emperor (Misrepreseotatioiis and manuer ot cheating by accused not set oat with 
precision in charge — Nor accused guestioDed under 8 342, Cr P C as to misrepresentation oa 
» .»»» of charge and not from before 

nyi Sao 


( 07) 5 Cn L Jour 164 (167) 31 Bom 218 9 Bom L R 148 Emperor v Isap Zlahamad 

10 ( 12) 13 Cn L Jour 127 (128) 13 Ind Cas 703 (Cal) FatmuUah v Emperor 

( 30) 17 AIR 1930 Cal 138 (139) 31 Cn L Jour 697 5hkim4 Uandal v ilahar SheiVt (Very scanty 

nature of evidence Bgam=t accused Retna) not ordered on amended charge ) 

( 11) 12 Cn L Jour 60 (67) 9 Ind Cas 361 (Cal) Lai Jkhary Singh v Emperor 
( 75) 23 Suth W R Cr 59 (59) Queen v Salanut Ah 
(01) 28 Cal 63 (65' Gonivfa I ershad v Oarth 
( 85) 10 Bom 124 (130) Empress v Bamji Sagoba Jiao 



X3G4 (S 233 Ml) 


SEPABATE CHAEGCS FOR ElSTKCT OFFENCES 


Joindet of Charges. 

233 " For every distinct offence of which any person is accused 
Separate cUtsc3 tor there shall be a separate charge, and every such charge 
dl^tl^ct oifences shall be tried separately, except, in the cases mentioned 

in sections 234, 235, 236 and 239. 


illuttrotlon 

A IS accused ot a thelt on one occasion, and of causing grievous hurt on another 
occasion A must be separately charged and separately tried for the thelt and causing 
grievous hurt 

Synopsis 

1 Joinder of charges and joint trials I A Separate charges 

2 Scope and object o! the section I S Non>conipliance With the section. 

3 Distinct oliences — Illustration I 6 Counter-cases 


NOTE to the Synop'is. See the Notes indicated for the following topics • 


Applicability to appeals See Note 2 
Applicability to summons cases See Note 1 
Enbcry See Note 3 
Cases and coonter^ases. See Note g 
Char:;cs m the alternatire See Note 3 See also 
S 24Q 

Detects whether cured by S 337 See Note 6 
General rule— Exceptions to the section Sec Notes 
1 Aud 2 

Joint committal not prohibited See Note 1 
Joint co'iuiry under 8 107 not prohibited See 
Note V 

lIi*appropiiatioR of distinct sains of money See 
Note 3 

Objection even m appeal See Note 5 
Offences against several persons Sec Note 3 


Oflencea not distinct See Note 3 
OUenccs o! same bind See Note 3 
Offences under different sections Sec Note 3 
Offences under same section on different occasions. 
See Note 3 

Powers of Appellate Courts lu joint tnaU. See 
Note 2 

Reccivins of stolen properties of several peMOOS. 
See Nous 

Separate trial See Note 1 
Several dacoities Seo S 235, Note 3 
Theft See Note 3 

Two fU«e «tatemcnts m a single depositioo- 
Note 3 

I sing forged documents — Only one user See 
Note 3 


1. Joinder of charges and joint trials — The Ian on the subject of I0‘«i2er 
of charges and joint trials is contained in & 233 to 239 Before tho Code of J 872 there trere 
no provisions corresponding to these, and the stiict lulcs of the English Common Law as 
to tho joinder of charges and joint trials wore being followed Bj ss 452 to 458 of the Code 
of 1872, whicli lire reproduced w ith slight modifications m tho present Code as sectiora 233 ^ 
230, tho Legislature considerably w idened the loivcta of the Court as regards joinder of 
charges and joinder of defendants' 

Section 233 laj-s down a general rule, mt that for every distinct offence, 
of winch anj person is accused, (here shall ho a separate charge, and that every 
such charge shall be tried scparalolj * To this uilo ss 234 235, 23 g and 239 are exceptions* 

•Code ol 1862 S 233 ~ Same as Ibat of 1893 Code 
Code of 1872 S 452 — Subnantially samf. 

Code of 1861 S 241 


ttjirpins lucu oUenecs rv^pcctively 


Seciion 233 — Note I 

1 (W) 8 CnLJoor 191 (191,19:) 1 5in8 L H 73. E-reror , Ghulum 

2. 800 cases In foot note (3) ' 

3 n5)32AIR10l5^h 230 (248){rD) SanfaraOawmv E,n«ror 

(4t) tC Cci L Jour 33 ILR (lOll) All 403 215 Ind Cas 213 


ILn (1941) 1 Cal 393 .213 Ind Css 401 
with three offences of theft and three offences of 



srrAi \Tr cn \kges roi distinct oh*lkcCS 
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The olject ot making -qich exceptions is to a\Oicl the necessity of the same witnesses 
Ki\ing the same e\i(lcnce tno or tlirce times oter m different trials, and to join m 
one trial thoec offences x\itb rcganl to 11111011 the ciidoncc nonld o\erIap* The sections 
arc honcTcr, «« framed ns to inmimi*^ the danger of prejudice to the accused by the 
joining together of more than one offence in the «amo trial ® Of those exceptions Ss 23J, 


disboDfcl m sfippropnalion m altcmatuc — All *ix oQcuCCS tned at one and 'ime IciU — Joinder of 
charges held illegal and not curable under Section 537 ) 

( 41) ‘>3 AIK 1011 Bom 15G (156 157) 42 Cn L Jonr 571 191 Ind Cos 345 (DB) Emperor v Cham 
j<aXlal Chumlal (Criminal ca=« cannot lile «\il eoiU he consoLdated and tried tegether on the Bama 
Cl idence csccpl mlliin the limits as to the joinder of chaises laid down m the Criminal Proceduro Code ) 
( 10) 11 Cn L Joar 337 (33i) 5 Ind Cas 970 (Bom) rmp#ror v Kashtnalh Baga]t Sail 
( 64) 7 ^11 174 (177) 1881 All W \ S’l (FB) Queen Empress y Juala Prasad 
( 86) 9 All 4S2 (457) 1837 Ml N 111 Qitccn-Einpresj v Abdul Kadir 
(*9«) 1893 All X\ \ 20 j (207) 21 All 127 Quten rmjrcM ' ilathura Prasad 
( 10) 11 Cn L Joar 283 (’ 00 ) 32 Ml 219 5 Ind Cis 896 Sheo Saran Lai v Et iperor 
( 13) 14 Cn I, Jour 116 (117) 13 Ind Cas 676 (Ml) Shanfter y Emperor 
( 17) 4 AIR 1917 All 404 (404) 33 til 457 18 Cti L Jout 47 Et tperor v Bcchan Pande 
(21) 6 AIR 1921 Ml 19 (21 2>) 2’CrtLJouTCll Sawfmaus Emperor 

( 21) 8 AIR 1921 Ml 246 (247) 22 Cn L Jour 657 Ram Prasad y Emperor (Three offences within 13 
months bat not committed m the same transaction ^ Joint tnaJ of seseral accused is illegal ) 

( 21} 8 AIR 1921 All 403 (409) 22 Cn L Jout 397 Pai i Sahai v Emperor 

( 23) 10 AIR 19’3 All 89 (89) 24 Cn L Jour lo5 Ganesh* Lai v Emperor (Joint trial of keeper of 
gaming house and persons found nsiog it is legal ) 

( 23) 10 AIR 1023 Ml 126 (126) 45 Ml 223 24 Cn L Jout 149 Durga Prasad y Emperor 
( 26) 13 AIR WO All 261 (•’61 263) 43 Ml 236 27 Cn h Jour 143 Fauidar v Emperor 
( 2^) 15 AIR 1929 All 417 (117) 30 Cn L Jour 214 SetiaK v Emperor 
( 90) 15 Bom 491 (jOO) Queen Empress v Pakirappa 

( Oe) 6 Cn L Joar 291 (30’) 10 Doai L B 848 Emperor ’ Bal Ga^igadluiT TM (Doubted whether 
bcparate nea paper articles wntten week after week would come under same trans.iction ) 

(’29) 10 AIR 1929 Bom 296 (298) 33 Bom 479 31 Cn L Jout C5 Emperor v C E Rtng 
( S'*} 19 AIR 1933 Bom 277 i277) 33 Cn L Jour 619 Ertshnaji Anaut v E ij eror 

( 04) 1 Cn L Jour 58 (60) 8 Cal \\ N 180 Pran Snskna Saha v Et larror (Ptmc plo of jo uder of 
charges and persons is applicable to inijuines under Section 107 Cr P C j 

{ 10} 11 CnL Jour 325 (336) 37 CU C04 6 Ind Cas 3o*> Rum EetooA: tal v Vaiiesliioar 

( 12) 13 Cn L Jour 593 (593) 40 Cal 168 1C In 1 Cas 161 Sita Ifeir v Emperor 

( 13) 14 Cn L Jour 4‘’3 (429) 40 Cal 318 20 Ind Ca-. 4l2 Gopal v Jibaii Erisliiia 

( 16) 3 AIRl91CCalC93 (70 j) 16 Cn L Jour 641 Ram Subhag Svtgh v Emperor (Disregard to 
proTi&ions of 6 233 cannot he cured by S 537 ) 

(32) 9 AIR 1932 Cal 76 (77) 23 Cn L Jout 085 Rajiga Chandra v Anaiida Chara/t 

( 05) 2 Cn L Jour 34 (36) 1905 Pun Be No 3 Cr Rhagurali Djal v Ei iperor 

( 28) 15 AIR 1938 Lab 34 (35) 29 Cn L Jour 5‘’1 JUuhammad Khan v Emperor 
( 73) 7 Mad n C B 375 (376 376) In re Noujan 
( 08) 8 Cn L Jout 11 (13) 4 Nag L R 71 Emperor v Ssngh 

~ » I SwlftadK 

■ y Emperor 

V Emperor 
In re Mallu Dora 

( 21) 8 AIR 1921 Oudh 49 (51) 22 Cn L Jour 341 Eal » ▼ Emperor 

(31) 18 AIR 1931 Oudh 86 (37) 6 Luck 441 32 Cn L Jour 540 Dubrt J/isir v Emperor (The 
words same tran action are to be interpreted according to facts of each case ) 

( 20) 7 AIR 1920 Pat 230 (•’31) 21 CnL Jour 161 5 Rit L Jout 11 Golniufa v Emperor 
( 01-02) 1 Low Bur Rul 301 (301) San Dsth v Crown 
( 03-04) 2 Lo 7 Bur Rul 10 (13) iFB) Nga Lun Uaung y Emperor 

inoin T . . - peror T Jsj 7 ar All 

Po ilva V Emperor 

• • . V El iperor (It u legal 

to join charges under Bombiy Abkari Act ) 

[See also (25) 12 AIR 1025 Mad 1 (6) 47 Mad 746 25 Cn L Jour 1297 (FD) In re TkeeOumalai 

Gounder ] 

4 (OOjSCriLJourlOldOO) I S i d L R 73 Emperor v Ckttlan 

(25) 12 AIR 1925 Mad 690 (697) 49 Xltd 74 26 Cn L 1513 In re llallu Dora 

5 ( 16) 3 AIR 1916 Mad 5i0 (55'’) lO Cn L Jour 3‘>3 Firwpomi CouA y Emperor 
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SEPABATE (JHABGES for DISTI^CT OFFENCES 


Joinder of Charges. 

233.^ For every distinct offence of which any person is accused 
Separate charges for there shall be a separate charge, and every such charge 
distiDct offences shall be tried separately, except, in the cases mentioned 

in sections 234, 235, 236 and 239> 


l/fustrmfon 

A is accused of a theft on one occasion, and of causing grievous hurt on another 
occasion A must be separately charged and separately tried for the theft and causing 
grievous hurt 

Synopsis 

1 Joinder of charges and joint trials I 4 Separate charges 

2 Scope and object of the section I 5 Non-compliance with the section* 

3 Distinct offences w- Illustration I 6 Counter-cases 


See Uie Notes indicated for the following topics 
Ollenci^ not distinct See Note 3 
Offences of same hind See Note 3 


NOTE to the Synopsis 
Applicability to appeals See Note 2 
Applicability to BQmmons cases See Note 1 
Bnbery Seo Note 3 
Cases and counter cases See Note G 
Charges in the alternative Swo Note 3 See also 
S 33G 

Defects whether cured by S 537 See Note 5 
General rule— -Exceptions to the section See Holes 
1 and 3 

Joint committal not prohibited See Note 1 
Joint eniiuiry under S 107 not prohibited Sec 
Note 1 

Misapproprntion of iliitmct sums of money See 
Note 8 

Objection even in appeal See Note 5 
Offences against screnl persons See Note 3 


Offences under different sections See Note 3 
Offences under same section on different occasions 
See Note S 

Powers of Appellate Courts m joint trials Sc® 
Note 3 

Rccehing of stolen properties of scleral persow- 
See Note 8 

Sepamte tral See Note 1 
ScTeml dacoities Seo S 235, Note 3 
Theft See Note 3 

Two false statements m a sinale deno»ition 5®® 
Note 3 ^ 

D«mg foi^ documents — Only one user S« 
Note 3 


1. Joinder of charges and joint trials — The Ian on the suhjoct ol jomaet 

ol charges and joint Inals is contained in Ss 233 to 230 Before the Coile of 1872 there iveto 

no provisions cottcsponding to these, and the strict rules of the English Common Law as 
to the joinder of charges and joml Inals acre being foUoacd By ss 452 to 458 of the Code 
of 1872, winch are reptodneed with slight modiacalions in the present Code ns sections 233 to 
233, the Lcgislaluro considcraHj aidcned the |„ncrs of the Court as ro-ards joinder of 
charges and jomder of defendants ^ ” 

Section 233 laj-s down a general rule ,is that for every distinct offence, 

of which anj person is accused, there shall he a separate charge, and that cuff 

each charge shall he tried scpatalelj To thi s lule ss 231 , 235 , 2=0 and 230 are cttcplionl’ 

•Code of 1882 • S 233 ^ Same ns that of 1898 Code 
Code of IS72 S 452 — Gulxtantially Bamc 
, „ Code ol 1861 S 241 


cliarjing *ncb offences re«p«luely 

. . _ _ Section 233 Note 1 

(FB) SareamQaam v Emmor 

J) SI Ain 1»» All 137 (II3| IG Cn h June 33 . ILK (1944) All 403 215 laJ Cas 213 (FPh 


ILB (1914) 1 Cal 399 213 Ind Ciu 401 (DC) 
with three offcnciy of theft and three offences ol 



5”rvr\Ti: cnArcr*; ror di<;tinct offe\ces 
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Notf' l) Thf (TCoj-tion-j irOMilcd foi arc onh empowering sections and 
7 ru=‘ fr cor ‘nu''! anl aj plied co a-v not (o defeat the right of independent trial 

co^'^Tc] H thi "ctiP * to wl ether the ctcci tiona are mutinllj c-^clu^uo or not, SCO 
s 2''’ No*c 2 

The oljfct of the section (whitli In Ixtn enactid for the Ix^nefit of tho accu'=ed)® 
m re>]iiiiin-, that tliTf ‘-Inll Ir a sepirati chii^t foi cacia distinct offence and a separate 
Inal for c\fr\ charge n twofold fu'stlii to gne the accu eel notice of the charges which 
li*' ha to inft anl "icceii f/y to set that he h not eml nns^d la haaing to meet charges 
m ro waa connr chd w ith one nnotho * \nother olj ct is to pieaent the mind of the Court 
from l»m_ pnjnlicel a,.nn t tin urn td if lie wtit tiied m one trial upon different 
<Jurgr rt till on diffiinit «a hiu In oth i noid tin olject k to preaent the incon 
aenirnci of he uiii tu„ t) 1 1 of «mh i ii iiiiUi of instxncfs oi cul] xl ilit\ and the consequent 
oml ’■ri in ni Kitli t > til Tnl^oinlnthi xccit'l’ 

Tills s<ctifm aula not oiiK t> oiuuuxl tin) lut xlso to an Vpixllxte ( oiirt m 
sit iin afiiilinj, unlu s 42 ot in tin tiiil of two inaals au in^, out ot two «ciarato 


3 Distinct offences — Illustration — The woids di tinct offence in tho 
sectior mein a the illu tiiiDii t th icion Inw^ offences which ba'e no connction 
TTitli c-och other ' Til' folhwnuuu illi u iti ii of <h tmet offences 

(1C) 3 \IE 191C 'III ^*1 (j">i ICC II 2j-‘ Inre ilctalataii Subbadu 

/’16) 3 CIR 1910 JIx-l 110 U 1 JJ'IIj’T lo C i L J ii iiOJ (FD) Prithc Prwscidor v Jifliirt 

Eoji Ilajt 

(id 12 err 19’; Mil C40|C«‘ 49Mil74 oC I f i>ij /»i r VaUu Dora 

( 0>y} 1903 Pun L P N Hi] ClJ Cl IJOJ 1 i ic N 17 Ci Stnglinra Emperor 

3 (23) lU cm 10J3 AI NH ssj >tc I I I 1;> Gju>; Lal\ E npeior 

^ 23) 10 ilR 1923 All 12U ilStiJ 4a Al .4 C ■ I I i 149 Durga Prasad \ Ei iperor 

[See also { 23) 12 MRliiiCal 3il i31;i ;i Cil 2;3 20 C L Joui 4(97 thniutTii Naslar 7. 

S»iip7r« ] 

^Lo «ce S 235 Note 1 

4 ( 18) 5 AIR 191B Pat IGS <100 170) 3 1 it L J n 124 19 Cu L Join 673 Kaxlash Piatad v 

£mp«ror (Accused should out be ti d juiiitl; 1 tli truil w [ tejudu-ul to theic interest ) 

CiO) 7 AIR 1920 Pat 230 (231j 5 Pit I Jour II 21 Cu L Jaui ltd Gubinda x Pmperor 
A 17) 4 AIR 1917 All 401 (101) 3^ All 457 IB Cr 1 T ur 47 Emperor 7 DecUan Pandc 
<13)14Cr L Jour IIG (117) iBliidCi 670 lAll) Shania, \ Tupero; 

(Oo) 2 Cn L Juur 31 (3G) 130; I iii 11 N 2C liUaga.ali Dial \ Emperor 

5 { 0;j 2 Cri L Jour 34 (30) 190? 1 uii lU N 2 Cr Dhaju-att Dial \ Emperoi 

ifi ( 16) 3 AIR 191C Ca! 693 lC97) lb Cii L Juui 641 2 a»ii4u6aj Si ijA t Emperoi 
7 ( 84) 7 All 174 (177) 1B31 All \\ N 32J (1 R) g «« i Empress \ Juala Prasad 

( 21) 6 AIR 19J1 All J9 (21) 22 Cn 1 J ui 641 Siu anan \ Liifeioi • 

<90) 15 Eom 431 (497) Queen Fm} ress \ lakiraipa 

< 1C) 3 AIR 1016 lUd 5o0 (552) 1C Cri L Jo r 323 *1 irwpaua Ooud \ Ei iperor 

S (39) 20 AIR 1939 Com IJJ (143J 4« Ci L Jour 57J / lu CAaiulrn / anjo i Fmperor (\tce sity 
ol foUowiDg pcotedurc rcl itin,, to j;i dir oI iluic*’ u dietati. I b\ ii ijoiis of irailical expediticj anl 
lo-i ee) 

( 03) 2 EiOw Esir Pul 10 (12) Aya Lu« Vuuuy \ Kiuq E»‘liror 
( 93) 189^ All t\ N 20; (207) 21 All 127 Queen f ttpress \ J/af/iurd Pra&ii 

< 23) 12 AIP l9’o Mad 090 (C97) 49 Mad 74 iG Cn I Jour 1513 In re ilallit Dora 

[Ste (39) 2C AIR 1939 JIad 59 (;9) lOCiiLJour 211 in re Uppara Dodda Earasei (Charges 
undT & 30'’ and 211 of preferring fal x conipltiiit of murder ou^lit t ot to be tried together thoUoh 
joint trial i net illegal ns they formed pait of eamc Iran aetion — But it l, eu birra lUo to pro ceilU u 
and to the accused and mxy k id to f iiluroof ju lice )] 

■S ( Oj) 2 Cn L Joor COl (GJ;) 190o 1 un Be Ro 39 tr, Sa/iib Siiijk t Emperor 
ALo see S 423 Rote 31 

10 ( 2«) 15 AIR 1928 C .1 230 (230 231) 29 Cn L Jour ol* Boat AU r Et iperor 

[See also ( 77) 1 Bum CIO (014) Peg \ J/anin<inf<i ] 

Notes 

1 (39) 20 AIR 1939 Dorn 129 (138) fO Cn E Joir 579 Pimeliaiidra Jlrns-o v Emperor 
( 39} 2G AIR 1039 Cil 32 (33) 40 CuLJiur290 Emperor x f/MrinWi Aflvradii 
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233 and 236 apply to cases nherc one person jnay bo dealt Trith at one trial for more than 
one offence, n-hile S. 239 applies to the trial of more persons than ono jointlj’.® 

The principles as to joinder of charges and joint trial of accused persons embodied 
m S3. 233 to 239 are applicable to tho trial of e\en summons cases^ and to inquiries 
under S. 107 ® 

Sections 233 to 239 refer only to the t7 lal of tho accused and not to a preliminary 
inquiry before a committing Magistrate and, therefore, no objection can bo taken to the 
commitment on account of any misjomder of chaises or joint inquiry.® See also Note 6. 

The test -nlicthcr a trial is or is not bad due to misjoinder of charges is not the 
nnmbcr of offences of uhich the accused has heen convicted hut number of offences with 
nhich he has been chaiged. It is the multiplicity of charges nhich vitiates the trial and 
prejudices the acensed in his defence'® 

Tor a discussion on the question nbether the cveeptions under Ss 234 to 239 are 
mutually cxclusn e, sec S 239, Note 2. 

TThoie at the time of framing charges m a wairant case tho Magistrate finds that to 
frame charges against all the accused will lead to a misjoinder of charges, he can, m the 
exercise of his mheicnt power, order that there shonld bo a new* trial m regard to some of 
the accused and is not bound to frame charges against them also at that stage '' 

2 Scope and object of the section. — Tho provisions of this section m® 
maudatoij' and must be strictly applied* Separate trial is the rule and joint trial the 

6 {'14) 1 AIR 1914 Low Bur 203 (264) : 7 Low Bur Rul 272 16 Cri L Jour 44, ?o Uya v. Emytror. 
(The list words of 8 239 do not mean that S 239 and 8 234 are to be resad together) 

1 8 air 1921 All 240 (2 47) 22 Cri L Jour 657, Aim Prasad t. Emyeror, 

.injb. 

• ' V San Dan, 

, "iiswas v. Empinr. (Oaso under the 

iK.no’OlExcuflAct) 

*■ Ham Ptllai. (Case 

• ' V. Emperor (Case tw3«r 

• . I Ind Cas 735. 

• oas Judge to try 


o<> : jy i/n u Mor 4VI, Stnqh v JhabnoM 


^ ^63, Nga I’o lliwe v. Emperor. 

e^r«nHelrwligLuIdt.eoM necn^ed being tried together, then tbclr 

ca^ hi* Kn S .r • ** whom a prxma JacM 

u.tn made out by the pro^twn eridonco merely because of this teckmoal dyffieuUy )} 

, /.,o ,»r, , - . Note 2 


• iiiiin 1 J months li t not commuted In the s 


. -- ■ »Mm i tas<id V. Emperor. (Three oDenees 
* tiftTracljon^-JolRt trull of sereral acensed Is illegal.) 
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Toiccption * (See Note l) The CTCcptiona iftmidcd for nrc onlj empowering sections and 
miL't lx; stnctly conetnic\l and api^iod so ns not to defeat the right of independent trial 
conferred bj this *wtion* As to whether the exceptions arc nnitually exclusive or not, see 
S.230, Note 2 

The olject of the section (which hii been enacted for the benefit of the accused)® 
in re>iuinng that there shall bo a soparale charge for cverj distinct offence and a separate 
Inal for cverv charge is twofold /nstJy to give the accused notice of the charges which 
lie has to meet and secondly, to see that be is not eiuhacrassod bj having to meet charges 
in no waj connected with one another® Another object is to prevent the mind of the Court 
from Ixmg prejudiced against the accitcJ if lie were tried in one trial upon different 
■charges re ting on different evidence’ In other woidb, the object is to prevent the incon 
xcnicncc of hearing together of sncli a nnmhci of instances of culimbihty and the consequent 
■cmbarras-inent both to the Judge and to the accused * 

Tills section applies not onlj to original InaL. but aLo to an Appellate Court m 
altering a finding under s 423’ or in the tiial of two appeals arising out of two separate 
cases.^^ 


3 Distinct offences — Illustration . — The words “distinct offence” in the 
section mean, as the illu tration to the section sliows, offences which have no connexion 
xnth cacli other ' The follow ing arc illustrations of distinct offences 

< 1C) 8 Ala I91G Mo'l 571 (572) IG Crt L Jour S93 In r» lIei.ala\aU Sulbadu 

<*16)3 AIR 191G ilal 110 (U5) 39 51x1527 1C Cti L Jour 593 (FC), Pwihc Prewciifor v Jxadir* 
Soya Haj\ 

(•25) 12 AIR lOloilaA COO (097) 49 iladli 20CnL Jowrl5U In re llalla Dora. 

( 03) 1903 Pud L B No 149 p 613 (615) 1903 Pun Bn No 17 Cr, Smj^iara v Emperor 

3 (*23) 10 AIR 1023 All 63 (68) 2 i Cii L Jour 155, Oaiush Lai v Emperor 

<'2S) 10 AIR 1923 All 12C (126) 45 Alt 223 24 Cri 1. Jour 149 Durga Prasad v Emperor 
[See also (25) 12 AIR 192$ Cal Sll (315) <52 Cal 253 26 Cn L Jour 487, Alimudcii 2fai\Ar v. 
Emperor] 

AUo <ce S 235 Note 1 

•4 (’18) 6 AIR 1918 Pat 108 (169,170) 3 Pat L Jour 124 19 Crt L Jour 678 ffavIasA Prasad T. 
Emperor (Aecased should not be tried jointly if the trial la prejudicial to their interest ) 

(•20) 7 AIR 1920 Pat 230 (231) 6 Pat L Jour 11 21 Cri L Jour 161 Cobinda v Emperor 

4 17) 4 AIR 1917 All 404 (404) 38 All 457 18 Cn L Jour 47. Emperor v Bechan Pande 
(■13) 14 Cn li Jour 116 (117) 18 Ind Caa C7G (All) S/ionAor v Emperor 

< 05) 2 Cn L Jour 34 (36) 1905 Pun Be No 2 Cr DhagtvaU Dial v Emperor 

5 ( 05) 2 Cn L Jour 34 (3C) 1903 Pun Ilo No 2 Cr Bhagwati Dial y Emperor 

>6 ( 16) 3 AIR 1916 Cal 693 (697) 16 Cn L Jour 641, Ramsuliay Singh v Emperor 
7 ( 84) 7 All 174 (177) 1884 All W N 321 (FB), ^nem Empress y Juala Prasad 

(21) 8 AIR 1921 AIL 19 dU 22 Cn L Jour 641 Sumimaii t Emperor 1 

< 90) 15 Bom 491 (497) Queen Empress t Fakirappa 

(’16) 3 AIR 1916 Had 550 (552) 16 Cn L Jour 323 *4 xrupana Goud 7 Emperor 
•8 { 39) 26 AIR 1939 Bom 129 (143) 40 Cn L Jour 679. Bam Chandra liango y Emperor (Necessity 
of foUowin,, procedure rclxtins to joinder of charges is dictated by tmaons of practical expediency and 


■ ‘farasa (Charges 

under Bs 302 and 211 of preferring fal e complamt of murder ought not to bo tried together, though 


Notes 

1 ( 39) 20 AIR 1939 Bom 129 (138) 40 Cn L Jour 679, Bamehandra Bango v Emperor. 
(■39) 26 AIR 1939 Cal 32 (33) 40 Cii L Jour 290 Emperor r. A/saruddi EasrradJi 
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1 . ODfencea fallins imdcr different sections of ft ixjiial enactment, os for 
example, under tno sections of tho Penal Go<3o,“ or of a special or local 


(Two murders and one oHence ol causing gneTons hurt committed in same niglit at diBwent toes 
and places cannot be jointly fried— Two separate charges under S. 302 and another under S. 325 are 
necessary) 

(’16) 3 AIR 1916 Cal 693 (703) : 16 Cn E Jour 641, Itam Sitbhag Stngh v. Emperor. 

[See (’36) 23 AIR 1936 Cal 686 (687) : 38 Ori L Jour 1, Bandas Chatter jee v. Manmatha Nalk 
iluUtck. (Held, oScnce under S 283, Penal Code, o£ creating obstruction in river bed and naling 
bank, and that under S 76B. Bengal Embankment Act, 1882, are not distinct offences}) 

2 (’41) I L R (1941) All 36 (33) • 1940 All W B (H C) 583 (584), Bhti Bakash v. Emperor. (Offences 
under S 409 and S 477A, Penal Code ) 

(■40) 27 AIR 1940 Fesh 10 (11) • 41 Cn L Jour 513, Jhar Khan Nur Khan v. Emperor. (Offences 
under Ss 333 and 225, Penal Code, are separate offences ) 

(’39) 26 AIR 1939 Bom 129 (133)- 40 Cn L Jour 679. Ba.mehandra Rango v. Emperor. (Offences 
under Penal Code, Ss 477A, 193 read with S 109 ) 

(’39)26 AIR 1039 Ca! 32 (33) . 40 Cn L Jour 290, Etnperor Af^aruddx Baseraddx {Sections 302 
and 325) 

• ■ ' • ' ion 411 and S 480 (e) ) 

' ■ peror. (Sections 147 and 353) 

■ ‘v Sjjtpcror. (Do) 

{'22) 9 AIR 1922 Oil 573 (574) 60 Cal 94 . 24 Cn L Jour 72, Radha Nath v Emperor. (Sections 147 
323 and 325) 

(’28) 13 MR 1928 Lali 185 (186) 29 Cn L Jour 31, Baiu Ual v Ghasx (Sections U7 and 429 ) 

(Sections 147 and 447 ) 

' of Sreenalh Kur. (Ss 167 and 466) 

' l, Miithusixnx Bxllai v. Oovt. Tahnldsr of 

RnmrMd (Sections 170 and 175 ) 

■ ' aneshwar 


. . inci aio I 

l»U)»tnLJoar49?(502, 501) 4 LowBurRul 294 (PB). S. P. Chalterji v Emperor 
and 201 1 


1 and d/y ) 

(Sections 225 ani 


(’89) 11 Mad 441 (112) : 1 Weir 210, Queen-Empress 
(’01) 1 Cn L Jour 714 (710) : 31 Cal 1007 8 Cal W 
and 2 13) 


> Kuttx (Sections 225 and 380 ) 

N 7l7, Prosrmiw ^«mar v Emperor. (Sslkios 


>91) 

(Ss 302 and 323 ) 


’iff 


...V i. 


j4a} . wv 1, joui 41‘>,ln re Narastmka Rao (Sections S23, Sll 
. ■ (Sections 323 and 392) 

, ■ ' Nga To}. Qyx. (1^.) 


■ s' . . I 

a ! w, j 

I r I .* ■ 4 . 

■ . ■ *'i' I'l i" r 


Emperor (Sections 321 

■tions 325 and 379) 

'■or. (Sections 325 and 454 } 
■ V Emperor. (Sections 330- 


(Sections 352 an<l 
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(OC) 3 Cn LJonr 141 (112) 10 Cil W K 51, Giil JTu/iiinmad Sircar v ChtJtaru Mandat (Sections 
352 *nd S**! ) 

( 25) 12 MR 1923 Mai 1003 (1000) 20 Cn L Jotu 1018 Ans/jiiam«rtAi/ v 27arayanastaamii. (Sections 
352 And 504 ) 

(1865) 2 Soth R Cr L G (7) (Sections 3G1 and 36’ ) 


■ * ■ . * ■ ■ QS 

366 and 420) 

{ 89) 12 Mid 273 (276) 1 3' eir 375 ^uern rmprest t liamantia (Sections 372 and 373 Held, only 

an UTPgulanty wbieli di 1 not re lU in failure o! justice ) 

( 94) 9 Cal P L R Cr 23 (23) Eiitfrcsj 7 Imitat Perdhan (Sections 376 and 377 \ccuscd not preju* 

diced — Jo nder ol charges held only an iiTe„nljnty ) 

( 03) 1903 Pnn Rc No 17 Cr, p 44 (46) IdOJPinLRNo 149 Sinjhara v Linperor (Sections 303 
and 410) 

( 77) 1 Botn 610 (613) Peg v Ilanrtanta 
(1665)3SathM RCriL17(17) 

( 18) S AIR 1918 Cal 233 (234) 18 Cn L Jour dlO Asra/ulla Sarkar v Emperor (Sections 380 and 
403) 

(1900) 5 Cftl W N 294 (290) 2fO tinja Dehart t Queen Empress. (Sections 380 and 409 ) 

( 04) 1 Cn L Jonr 834 (634) 6 Eoiu L R 725 (725) Emperor ▼ TTassaiiyt (Sections 380 and 414 ) 

('22) 9 AIR 1922 Alt 244 (345) 23 Cn L Jour 671 Deehot t Emperor (Sections 380 and 420 ) 

(02) IS C P LR Cr S3 (54) Emperor 7 DtsahuPanla (Sections 380 and 454 ) 

(04) 1 Cn L Jour 537 (>39) 1901 Epp Dur R»l 1 t Qr Cr P C 3 Emperor 7 Isgar Ah (Sections 8S0 
and 437 ] 

(32) 19 AIR 1933 Coin 277 (278) 33 Cn L Jour 619 fTris/mnyi ditant v Empcior (Do) 

(33) 20 AIR 1933 Lah 512 (31'’) 3 1 Cti L Jour 402 v Emperor (Sections 393 304 and 

S97) 

(82)1883 411 W h 178 (178) Empress \ Lehha (Sections 395 and 400) 

( 07) 6 Cn L Jour 215 (21C) 1907 All W N 208 Emperor v Ram Smgha (Seetioii, 397 an \ 434 ) 

083) 1883 All W N 179 (179) Empress r Dhtlart (Sections 401 and 411 ) 

( 82) 1883 All 55 N 215 (215) Empress 7 Daya Ram (Seclwns 411 and 457 ) 

(’31) 19 AIR 1931 Oudh 86 (87) C Luck 441 32 Cn L Jour 540 Dii^rs iUisir t Emperor (Scctious 
405 and 477 

(17)4 AIR 1917 Mad 612 (612) 17 Cn L Jour 369 Inre Krtshnanuithy Tyer (Do) 

(33) 1933 3Iad 15 N 320 (323) V enkata Suhbaya v Emperor (Sections 406 and 474 ) 

( 09) 10 Cn L Jour 476 (479) 4 Ind Cas 28 (Cal) Pormeskwwr Lai 7 Emperor (Seel ons 405 and 420 ) 
( 10) 11 Cn L Jour 285 (285 286) J2 All 219 5 Ind Cis 896 Shco Saraii Lai > Emperor (Seetions 
403 and 4C7 ) 

(02) 20 Mad 125 (126) 2M€ir293 Krishnasamt PiUai 7 Emperor (Sections 408 and 477 ) 

( 13) 14 Cn L Jour 428 (429) 40Cil318 20 Ind Cas 412 Nxtya Qopal v Jxban Krtshna (Sections 
408 and 477A ) 

(22) 9 AIR 1922 All 214 (214) 44AR54D 23 Cti E Jour 258 Shwja v Emperor (Do) 

(15) 2 AIR 1915 Cal 296 (296 297) 41 Cal 722 ISCiiLJou 153 Raman Behan Das v Emperor, 

i S 152 5 Alt L Jour 100 Emperor v Ifafn Prasad 

2Qi Nagendra Nath v Emperor (Sections 400 and 

( 07) 5 Cn L Jour 311 (34“’) 30 Mul 328 2 Mad L Tim 177 17 3Ind L Jour 141 Easi Visitanat/iait 
7 Emperor (Do) 

(13)13CriI Jour21{22) 13 Ind Cas 213 (Mad) SitfrramafM^ Pattar v Empetor (Do) 

( 15) 2 AIR 1915 All 102 (462) 38 All 42 16 Cn L Jour 813 KaXka v Emperor (Do ) 

( 82) 8 Cal 61t (6i6) 10 Cil L Rep 466 In the matter of the petition of Uttam Koondoa (Sections 411 
and 413) 

(•22) 9 AIR 1922 Cal 401 (101) 49 Cil 555 21 Cn L Jour 66 Cftetto v Emperor (Section^. 411 and 414 ) 

■ “ ' (Sections 411 and 454) 


■ • . (Do) 

( 06) 3 Cn L Jour 76 (77) 1905 Puii Re Eo 51 Cr Jagga 7 Emperor (bcctionj 411 and 438 ) 
( 02) 29 Cil 387 (388) C CaM\ N 550 Mo/ieadro l^atA D« T— - ” " 
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SEPABAIE CHAnOES FOB DISTINCT OFFENCES 


kn s or unacr a section of Ibe Penal CWe and a section of a special or local 
Ian,* or imcter a section of one npctaal law and a section of another special 
la^ ® 

2 Offences comvuttecl on diffment occasions e^en though they may foil under the 
sameseetjon* 

( 05} 2 Cri L Jour 34 (35, 36) 1905 Pun He No 2 C5r, BhugVDah Dayul V £mper0r (Sections 420 and 

( OsIL Cal 822 (830) 7 Cal N 639, Bxrendra Lai t Emperor (Sections 471 and 467 ) 

^ w -e ' ,, - (Sections 426 and 504 ) 


Alno see S 231, Note 8 
3 Excise Act, 12 [XIl] of 1896 

( 14) 1 \in 1D14 Lib 433 (136) 1914 Pun Be No 20 Cr 15 Cri L Jour 172, Bamian Lai 7. Emperor, 
(Sections 48 and 53] 

Bengal Excise Act, 5 [V] of 1909 , 

( 14) i AIR 1914 Cal 603 (606) 41 Cal 691 15 Cn h Jour 73, U N Bisu.as v Emperor (Sections u 
18 and 20 ) 

Gambling Act, 3 [III] of 1867 

{ 10) 11 On L Jour 211 (212) 6 Ind Cas 720 (Lab) ilakhan v Emperor (Sections 3 and 4 ) 
Prevention of Adulteration Act (1912) 

(31) 18 AIR 1031 All 705 (705, 700) 32 Cri L Jour 1031 Baghul>ar Dayal v Emperor. (Sections* 
and 5) 

Opium Act and Dangerous Drugs Act 

(■37) 24 AIR 1037 ^ag 183 (189) 38 Cn L Jour 342 I L B (1939) Nag 297. Ohaihxram Tularam T 
Emperor (Selling opiam Milbout license and imporliDg foreign opium jpto Dntish India are diflet»" 
oRcnccs and cannot be offences committed id course of same transaction Tbeir joint tnal is illegal ) 

•1 7 ^ Su\hdto Baj x. £i«peror (Section 

• V Emperor (S 147, Penal Cede and 

(M.'i.iiun 3lA lorcetAeC) 

(J1)21AIR 1934 Oudli 4S7 (459) 35 Cn L Jour 1417 10 Luck 835 OnKar Singh T. Emperor* 

(Section 411, Penal Code and 8 19 (d) Anns Act) 

( 03) 29 Cal 383 (386) 0 Cal W N 4C8 Cobtitd Koert x Emperor (Section 285, Penal Code, 

S 129 Itailtiays Act) 

( 28) 15 Ain 1929 Lab 94 (35) 29 Cn L Jour 521 Mvhammad Khan x Emperor (Section 307, Peiial 
Code and S 20 Anns Act) 

( 18) 3 AIR I0J8 Lflh 148 (148) 1917 Pun Re No 44 Cr 19 Cn L Jour 100 Jai Singh v Emperor 
(Section 395 Penal Code aud S 20, Arms Act ) 

( 03) 30 Cal 822 (830) 7 Call! N C39, Birmdra Lai x Lmepror (Section 467, Penal Code, and 

S 82, Regi tmtion Act ) 

[See however ('36) 23 AIB 1936 Cal 686 (687) 38 Cri L Jour 1, Ilaridai v Manmatha {ffeU, 

oflpnce under S 283, Penal Code, of crentiog obilcuct oa »n n\w bed by eilending a tank and maViag 
bonks and offence under S 76R, Dengal Embankment Act, arc not dulmct offences within the meaning 
of B. 403 )) 

5 { 43)20 AIK 1042 Opdh 402 (463) 43 CnL Jour 912 293 Ind Cas 12 Banliy Lai x Emperor. 
(The oflences commilied by tbe acca««d fell onder 6 60 (2) read with S 69. Eicise Act, and S 9 of 
Orlum Act) 

6 

B< • e ■ 


■ 

th 

to hire been itolen ) 


“ »-‘^'4i ■u bepicaicly »Jtb reference to particular things alJrgcd 

•. ■ n 


' ‘ , *~i'* " joined together and tried At one and the same 

ti»l. \«inn l.o.llm«livc eta,?, ona.t 6 lU. Ptn.l Code, In rKpicl o! ll.» proi«rl,es .loicn/roo 
the two boavti be tried together) ^ * 

(*39) 56 AIR 1939 Rom 129 (139) • 40 Cii L Jour 579, BaTnefiandra v Emperor fCmmual breach ei 
trait In rriprrt of diSerent luirs of money oa different occasions.) 



srr^nATE cnArcns ron distinct oitences 
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S. Offence^ comm)tlctl afjoinst different peisons^ 

< 37) 24 AIR 1937 Sind 304 (301) 32 S L R 30 39 CnLJour59 Emperor v SJnvalo7nal (Accused 
persons con‘L'tins of two proups b-iMnR no connection with one Another showing that tbey tiere engaged 
la ibe same transact on and plaring at d florcnt jlaccs cannot be summardy tried togetber under S 12, 
BomlaT Treiention ol Gamblmg Act) 

<■62) 18S2 All Vr ^ 178 (178) Empress x Lelhn (Dacoilies) 

(82)1882AU1\ N 160 (160) EmpreMV Dalla (Do) 

( 63) AU \V N 12 (12) EmprcM t Strka (Do) 

( 83) 18s3 All vr \ 107 (107) Amprcsj x DuKht (Robbery) 

(18) S AIR 1916 All 399 (400) 40 All 5CS 19 CnliJouc 9C7 Karwitiddin x Emperor (Oflenoo 
nnder S 40® Penal Code) 

( 19i C AIR 1919 ill 239 ('•39) 20 Cri L 3o«r 853 Ptiuja x Emperor (Sereral murders in one day but 
not so connected a» to represcnl acta forming same Innsoet on ) 

( 24) 11 AIR 1924 ill 316 (317) 4G iU 54 25 Cri L Jour 466 Pnloo Lai x Emperor (OSences under 
S= 3‘»3aDd 342 Penal Code) 

( Oo) 2 Cn L Jour 430 (493) 29I3arQ419 7ItomI,RS27 Emperor X Jelhalal Sarloehaitd (Diilerent 
rece pts of «tolen properly ) 

(19) 6 AIR 1919 Bom 111 (112 114) 20 Cri L Jour 657, ilumnamt/an Amareltand x Emperor 
(Cha*ges la respect of items in t»o lalanee sheets ) 

•( S**) 19 AIR 1932 Bom 277 (278) 33 Cn L Jour 619 Erislinoyi Awanf x Emperor 
(1865) 2 Sath IV n Cr L 17 (17) 7n re ilo) a 

(63)9Sath^^ BCrl4(15) Queen x Feojdar Hot/ (Offence under S 193 Penal Code) 

( 71) IS Sutb V\ B Cr 5 (S) InreC A Chelter (Misappropruation of each separate item o£ money) 

<*73) 20 Suth IV R Ct 70 (70) Queen x Sobrat Cotealloh 

( 04) 1 Cn L Jour 713 (714) 31 Cal 1053 8 Cal W B 715 Sxra Lai x Emperor 

( 05) 2 Cn L Jour 393 (394) 1 Cal L Jour 475 Emperor x Esua Sheikh 

-(Ou) 2 Cn L Jonr 847 (8S1) 9CaM\ N 1027 TtamSarupx Emperor 

('06] 3 Cn L Jour 111 (ll‘>) 2 Cal L Jour 618 10 Cal R N 520 Johan SuKrand t Emperor 

i 06) 8 Cn L Jonr 126 (127 128) 33 Cal 292 10 Cal W N 32 Bud! as Shetkh x Tarap Sheikh 

( 0") 6 Cn L Jour S21 (323) 11 Cal R N 1128 Nanda Kumar Stroar x Emperor 

( 09) 9 Cn L JoBt 277 (276) 1 lod Cas 335 (Cal) At% Muhammad x Emperor 

( 09} 10 Cn L Jour 469 (469) 4 Ind Cos 16 (Cal) SnsJi Chandra x Emperor (Cheating) 

( 13] 14 Cn L Jour 449 (449) 40 Cal 846 20 Ind Cas 609 AsgarAhx Emperor 
( 26) 13 AIR 19'»6 Cal 320 (321) 27 Cn L Jour 263 Keramat Mandal x Emperor 
(04) 1 Cn L Jour 971 (971) (Lab) Bharat Sxnghx Emperor 
<0C) 4 On L Jonr490 (497) (Lih) Abdul Satarx Emperor 

< 66) 1866 Pud Re ho 66 Cr p 71 (71) Mohur Banjx v Chunda (Theft ) 

( 10) 11 Cn L Jour 597 (098) 8 Ind Cas 229 (tab) irasaioa Singh v King Emperor 

■(22) 9 AIR 1922 Lab 144 (145) 22 CnDJour605 GandaSinghx Emperor (Theft and assault ) 

•( 28) 15 AIR 1928 Lab 637 (637) 10 Lab 158 29 Cn L Jour 737 Eai/at r Emperor 

< 32) 19 AIR 1932 Lab 615 (615) 34 Cn L Jonr 458 Jalat x Emperor 
( 89) 12 Mad 273 (275 276) 1 R eir 375 Queen Empress x Pamanna 


ippropria- 
ch of the 


Emperor, 

(Cheating difierent persons at different Intervals) 

( 21) 8 AIR 1921 Pat 291 (291) 21 Cri I> Jour 0I9 Padmanabb Palnaik x Emperor (Receiving stolen 
, iiid Prasad x Emperor (Rithdrawicg 

r X AluJaro (Ofleaces under Ss. 379 

and 216 f 

( 26) 27 Cn L Jour 872 (873) 06 Ind CaS 120 (Sind) Ohulamo x Emperor (Receiving stolen property 
at diderent dates ) 
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law,® or under a section of tbe Ptenal Code and a soction of a special or local 
law!^ or under a section of one speciS'l law and a section of another special 

2 0ffen«3 mnmMeil on iilJaalt occasions even ttoiish tier may iaU nnacr Ha 
same section® — 


('05) 2 Cn L Jour 34 {35, 36) ; ISOS Pun Be Ko. 2 Cr, JJAKfftcfld Dayal x. F:mp<ror. (Sections 420 and 

- - . ' 471 and 467) 

(Sections 426 and 504 ) 


Also see S 234, Note 8 

3 Excise Act, 12 fXllJ ot 1896 1 „ , n 

('14) I air 1914 Lab 455 (456) 19U Pun Re No 20 Cf IS Cti L Jouc 172, Panttart Lai v, impfrer, 
(Sections 48 and 53 ) 

Bengal Excise Act, 5 [Vj of 1909 : .. 

(’14) 1 AIR 1014 Cal 603 (606) * 41 Cal 694 : 15 Cn P Joor 73, U. AT. BisicaS r. Emperor. (Sections n 
18 and 20) 

Gambling Act, 3 [HI] of 1867 : 

( 10) 11 Cn L Jour 211 (212) • 6 Ind (Sis 720 (Lab). Hahhait v. rmperor (Sections 3 and 4 ) 
Prevention of Adulteration Act (t9l2) : , 

( 31) 18 AIR 1931 AU 703 (705. 706) 32 Cn L Jour 1031, PajAitJar Paj^al v. Emperor. (Sections 4 
and 3 ) 

Opium Act and Dangerous Drugs Act : 

(■37) 24 AIR 1937 Nag 16S (169) . 36 Cn L Jout 512 I L B (1939) Nag 297, GfinsAtram 'TuZaram t. 
Emperor (Sellinff n«„.Tn , 0 * 1 « » » -a- a — j — • » 

oQence 


V. Emperor, (S U7, Peo.l Cole 

uecuuu jiji, I orest Act ) 

(’34) 21 AIR 1934 Oudh 4S7 (489) : $3 Cn L Jour 1417 . 10 LucL 235, OnHr Suigh r. Emperof. 
(Section 411, Penal Code, and S 19 (d). Arms Act ) 

(’02) 29 Cal 383 (386) j 6 Cal W N 468. Oobvtd Kom r. Emperor. (Section 225, Peaal Code, and 
S 128, Bailwaja Act J 

(‘28) 15 AIR 1928 Lah 34 (35) : 29 Cn h Jour 631, iftthamnad Kkott. v, Entperor. (Sentiati 307. Penal 
C<^e, and S 20, Arms Act ) 

(’18) 5 AIB 1918 Lab 148 (149) : 1917 Pun Ec No 44 Cr . 19 Cn L Jour 100, Jat Singh r. Emperor- 
(SmUoh 395, Penal Code and S 20, Anns Act ) 

('03) 30 Cal 822 (830) - 7 Cal lY N 639. fitrendro Eat x. Emepror. (Section 467, Penal Code, vii 
S 82, Registration Act ) * 

[See however ^36) 23 AIR 1936 Cal 686 (687) • 38 Ctv L Jour 1, ZTandas t. Manmalha (Held, 
oficnee under S 283, Peaal Code, of creating olKtruction in nrer bed by extending a tanl. and rnafciog 
tnukstod oSenwviTidw S. 16B, Btng^BmibaDbmeiil Act, are not distinct oSences within tbenjeaning 
ofS 403)] 

5. (’42) 29 AIR 1943 Oudb 462 (463) : 43 Cn L Jour 9l3 : 203 Ind Cas 12. BanKey Lai v Emperor. 
(The oflenees committed by the accused fell undec S 60 ( 2 ) read ■nitb S 69, Excise Act, and S 9 of 
Opium Act) 

%i 

re 

th 

to 


— . uuuei. o *11, lenat Code, In respect 0 ! the properties stolen from 
the two houses he tned together) 

- (39) 26 AIR 1939 Bom 129 (138) ; 40 CriL Joor 5f9, Eanehandra Emperor. (Ormunal breach of 
trust in respect of dillerent sums of money on di&tcot occasions ) 
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S Offence committed against ihffeient persons ^ 


<3“) 24 AIR l^iS" S nd 301 (300 32 S L R 30 39 CnLJour50 Ewperor 'V Shwalomal (Accused 
person® con^L^ting of two pronr* bsTing no connection with one another showing that tbej vere engaged 
in the same transact on and playing at d flerent places cannot Lie summarily tned together under S 12i 
Botnbav Prevent on of Gambling Act ) 
t 52) 1*552 All W S 178 (1T3) Empriu r tetha (Dacoities) 

( 82) 1S‘»2 All WR 180 (130) Empress r JXifAi (Do) 

(83) 1*583 All W R 12 (12) Empress r Strha (D») 

(S3) 16S3 AD W \ 10" (107) Empress t Dul) i (RotLery) 

(IB) 5 AIR 1918 All 399 (400) 40 AD 5Gt> 19 CnLJour 9C7, Ecrtmtiddin T Etnj’cror (Offence 

nnder S 403 Penal Code) 

( 19) C AIR 1919 All 239 ( ’39) '’0 Cri L Jour S53 Fauja v Emperor (Several murders in one day hut 
not w connetled a to repre-ent act» forming came Iran action } 

( 24) 11 AIR Id*’! All 31C (3I7) 46 AU 51 20 Cti L Jour 460 PulaoLalv Emperor (OQenccs under 
S 3‘>3ani 342 Pinal Code) 

( Oj) 2 Cn L Jour 450 (433) 29 Bora 449 7 Boni L R 527 EiiferofV Jethalal HarJocJ and (Diflerent 
receipts of stolen propertv ) 

(19) 6 AIR 1919 Bora 111 (112 114) 20 Cri L Jour 657, liamnarayan Amarehand v Emperor 
(Charges m respect of items in two balance sheets) 

•( 3*’) 19 AIR 1933 Bom 277 (276) 33 Cn h Jour 619 Krtelinaji Anant v E» iperor 
(1865) 2 Suth R B Cr L 17 (17) In re Mol a 

( 68) 9 Snlh W B Cr 14 (15) Queen v FeojdarEoy (Oflence under S 193 Penal Code) 

( 71) 15 Salb IV B Cr 6 (5) tnreC A CAeffer (Misappropnatiou of each separate item ol money ) 

( 73} 20 Sath ^ B Cr 70 (70) Queen r ^oArtti Coteatlah 

( 04) X Cn L Jour 713 (714) 31 Cal 1053 8 Cal \\ N 715 Exra Led v Emperor 

(Oil) 3 Cn L Jour 393 (39i) 1 Cal L Jour 475 Emperor t Esua SAetl/i 

(Oo) 2 Cn L Jour 817 (851) 9Cal\VR 10^7 EamSarvpy Etnperor 

(*06) 3 Cn L Jeoi 111 (ll*’) 2 Cal L Jour 618 10 Cal W N 620 Jchaiv Sutirana v Emperor 

< 06) 8 Cn li Jour 126 (127 139) 53 Cat 293 10 Cal M N 82 BudI a\ Shsil h t Tarap SheAh 

( OTJ 6 Cn L Jour 321 (323) 11 Cal M R 1128 Nanda Eumar Strear t Emperor 

( 09) 9 Cn L Jour 277 (276) 1 Ind Cus 835 (Cal) JU Muhammad x Emperor 

( 09) 10 Cn 1 j Jour 469 (469) 4 lud CaslG (Cat) SrtshChandrax Emperor (Cbeatmg) 

( 18) 14 Cn li Jour 449 (449) 40 Cal 646 20 )ndC33 609 AegarAltx Emperor 

( 2C) 13 Alfi 1936 Cal 320 (331) 27 Cn L Jour 263 Eeramat Mandat x Emperor 

( 04) 1 Cn L Jour 971 (971) (I<ah] Bhagat Stngh r Emperor 

(06] 4 Cn L Jour 496 (497) (Lab) Abdul Satarr Emperor 

(66) 1866 Pun Be Ro 66 Cr p 71 (71) J/oAurBanyiT Chmtda (Theft) 

( 10) 11 Cn L Jour 697 (S9S} 6 led Cas 229 (Lob) Wasatoa Stngk v Etng Ei iperor 

(22) 9 AIR 1932 Lab 144 (145) 22 CnLJour805 GandaSinghx Emperor (Theft and assault ) 

( 28) 15 AIR 1928 Lab 637 (637) 10 Lab 158 29 Cn L Jour 737, Ilai/at r Emperor 
(32) 19 AIR 1932 Lab 615 (615) 34CnLJour458 Jalalx Emperor 


or (Uisappropria 
t ID breach of the 


and Jib ) 

(26) 27 CnLJour 672 (873) 06 Ind Cas 120 (Sind) GAafamo Y Emperor (receiving stolen property 
at different dates) 


ons of b -34 Cr 1 C ) 



SErARATE CHARGES FOR DISTINCT OFFENCES 


1S72 (S233N31 


Offences of t&o same iiiid committed on one occasion though consisting of parls 
aie not distinct offences but are to be treated as constituting only one offence 


JUitslratioTis 

(a,) The theft of sevcial articles from one person or more at the same time ® 

(b) The receiving of stolen property belonging to different ounei-s or the gains of 

different thefts but received at the same time ® 

(c ) The making of any number of false allegations m one statement. 

(dj The misappropriation of several sums of money not pro\ed to bo committed 
on different occasions and m regard to one person,** or of several books o 
account in respect of the same estate,** or of several articles 


( 04) J All h Jour 22o»i (223«) In re Nand Lai (RcceiTins different snms of money as dlcgal gratifi a 
tion from difitreut persons ) 

( 04) 1 Cri L Joar 364 (3S4) 2G All 135 J903A1IWH231 Emperor V Vatu picoity m several 
Nouses in the «atiie night ) 

( 66) 6 Suth W R Cr 83 (83) Queen v lUoaree Dome (DD ) a « . » 

( 68) 9 Suth W R Cr SO (30) In the matter of (lool ar Klmii (Criminany iDtmiiaaVing fliive 
personi) , 

( 07) 6 CnL Jour 442 (444) 6 Cal L Jour 75? Ttlal dhaT* Das y Emperor (Cnmmil brcftcli of tru t 
with monies of different persons ) , 

(09) 9 Cn h Jour 277 (278) 1 Ind Cas 335 (Cal) AU v Emperor (Receuing proreny 

stolen Irom different persons ) 


ng different petsoss.) 

il V Emperor (DoJ 

( 16) 3 AIR 1916 Cal 693 (699 706) 16 Cn L Jour 641 t SubkaQ v Emperor (Cansmg hurl » 
different persons on one occasion ) 

(60)5SathWRCtL4 (4) (Do) 

( 07) 11 Cal W N cclxxiv (cclxsiv) Ktnyv Henry Agustta Berticp (Do) . 

[Sea also (06) 4 On L Jour 394 (JOo) 4 Cal L Jour 411 Afoinit Lai HulUcK t Corforabon oj 
Calcutta ] 

8 (86) 23 AIR 1936 Rang 91 (9ti) 37 Cn L Jour 530 N^a Po E ^ Emperor 
( 81) 1881 All Vf H 154 (154) Queen Empress v Paghu Bat 

( 97) 1897 Rat 937 (027) Queen Empress v Krt^ina Shahajt 
( 26) 13 AIR 1926 Nag 89 (OO) 26 Cn h Jour 1495 Bkwra v £»tperor 
( 72 92) 1873 1892 Low Bur Rul 163 (168) Queen Empress v Nga Po 
[ 72 92} 1872 1892 Low Bur Bui 475 (475) Son Ula v Queen Ewtpresj 

( 05) 2 Cn L Jout 70S (709) 1905 Pun Be No 58 Cr Har Dial v Et tperor 
( 69) 11 Suth W B Cr 38 (38) Queen t Shetkh Aloneeak 

( 20) 7 AIR 1920 Cal 571 (573) 21 Cn L Jour C83 Btjay Krishna v Safish Chandra 

9 { 93) 15 AU 317 (318) 1893 All W N 101 Queen Empress \ Uokhan 

(06) 3 CnL Jour 207 (‘>08) 28 All 313 1906 AU W S 22 Emperor 7 iltan Jan 

( 23) 10 AIR 1923 AU 547 (547 648) 45 All 485 24 Cci L Jour 632 Sheo Charan v Emperor 


iSrtZiKV Emperor 


tperar 

. V Emperor 

{ 32) 19 AIR 1932 Lah 616 (615) 34 Cn L Jour 458 Jafal v Emperor 
( 34) 21 AIR 1934 Pat 483 (4 Sj] 13 Pat 161 36 Cti L Jow tilo Bamnathav Emperor 
Also sec S 403 Note 5 

’ V Emperor 


■ ' o 1 ^ Lai V Emperor 

(Section 193 lenal Code — Single chargo in re^t of two or three false statements made m one 
deposition held to be defective)) 

H ( 86) 14 Cal 123 (132) In the viatler of Luehmi Nttrain 

12 (13) 14 CnL Jour 219 (222) 19 Ind Ow 315 (Gal) PnmolkaEathy Emperor 

13 (■21) 8 AIR 1021 Cal 114 (115) 22 Cn L Joui 666 Kali Charan v Emperor 
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(c) A 'ttnplc n^c of '«\crfll forgcil documents a^i gciutino m a Court of Ian “ 

( f) Reccn mg a brilx> parth on one di\ and portlj on another 

(d) The projection of one Imrd ntticlicd to two different rooms, into the street an 

offence nnler *5 11 of the Itomhaj Di'strict Municipalities Act*® 

(} ) Kz) nlfornati'O clnt^je of perjnrN 

( i ) The fTM itJg of fl nuuilcr of <trolos nith a stick to n jicesoa hut not to different 
jxr-ons. (*500 Pennl Code S "1 lUu trations) 

4 Separate charges — Cor c\er\ distinct offence of nhicli anj person is accused, 

n ‘^rparate charge rIiQuII lo framed* anti this rule applies c\en though the ease is one m 
nhich the accu-od ma\ !<• tried at one trial for all the offences imdci the provisions of 
«; o"! '’3C anl 

5 Non compliance with the section — In Suh amantya Iyer r King 
} mperor' in which a person was tncil on an indictment chaiging him with foitjono acts 
<\tendmg over a jxriod of two jears it was held Lj tbeir Lordships of the Piiry Council 
that this was plainh in contravention of S 231 of tho Code and that the defect was one 
which could not l>c cuied hj S 637 Their Lordsliips observed as follows 

Thcir Lord hips arc unable to rogaid. the disobedience to an express provision 
rtj to a mode of trial as a mere irregularit> Such a phrn«o as irregularity is not 
appropriate to the lUcgalitj of trjing an accused Iverson for maaj different offences 
at the same time and those offences being spread over a longer period than by law. 
could have been joined together m one indictment The illustration to tho section itself 
siifficientlj shows what was meant 

Tho reined} mg of morcinegulaiities isfamihai m most 8> stems of jnnsptudeaeo 
but it would bo AO cvtraordinarv extension of such a branch of administering the 
cninmal law to say that when the Code positively enacts that such a trial ns that 


14 ( 93) 20 Cal 413 (417) QiuenEmyrtue Ititohunalh Das 

15 (ldO(K)l)3Caltt N332(33 j) JagatCtianJrar LalCtand 

< 11) 12 Cn L Jonr217 (224) ISllPunlteho II Ct lOIodCis 156 Ourd/flr* ? Emperor 

16 (02) 4 Bom L It 942 (043) Emperor v Aimaratt 

17 { 84) 10 Cal 937 (945) Babibullah v Queen Empress 

Note 4 

1 (71)3^■V\ pnCB3l4 (315) Queen v SteoCIurun 
(1865) 3 Suth W It Cr E 15 (15) 

(1865) 4 Suth W n Cr E 9 (9) 

< 66) 5 Snth W B Cr L 6 (5) 

( 67) 7 Suth VV R Cr 8 (8) In re Ealaram Stngh 

(40) 27 AIR 1940 Oadh 396 (396) 41 Cri E lout 72^ 189 Ind Cas 2o3 Emperor v iladko 
Singh (Mere fact tliflt in one part of charge sheet the charges are menltoncd together does not invah 
date the charge sheet where actnall; separate charges hare been framed }] 

(Sm also ( 75) 7 N W I* H C B 137 (144) Queen r lamwha ] 

‘ * idt EastraJdt 

■ It. 65 Ind App 153 32 Sind 

' committed in course of same 

I ' fror (False statements made 

in coarse of same depos lion— Separate charges oeceaaary ) 

( 011 1 Cn L Jour 861 {33}) 26 Ml 195 1903 All WN 211 Emperor t Fatlu 
(27)14 AIR 1927 Cat n (20) 6i Cal 237 28GdEJwt99 Atitnoddy n Emperor (In lha course of 
one transaction three murders were comm tied and only one charge was framed Overmled on another 
point in AIR 19 59 P 0 47 1911 Bang E R 789i» 66 Ind App 66 I E B (1939) Ear P C l‘>3 18 Pat 
234 40 Cn L Jour 361 (PC) ) 

( 08) 7 Cn L Jour 178 (178) (Mysore) In re Vettkahgadu 

( 13) 14 Cn E Jour 419 (419) 40 Cal 6lC 20 Ind Chs 609 A*gar Ah Dismas v Emperor 
Note 5 

1 ( 01) 25 Mad 61 (96 97) 28 Ind App 2S7 6 Sac 180 11 Mad E Jour 233 (PC) 
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■^khich has taken place here shall not be pemuttotl, this contra\CDlion of the Code 
comes withm the description of error, omission or incgulanty " 

The question has ausen as to bow far this decision is applicable to a disobedience 
of the directions of this section The section directs two things namely 

(I) that for every distinct offeoco ol which nny person is accused there shall be a 
separate charge, and 

('il that every such ehaige sliall be it ted sepaiately unless the case falls within the 
classes of cases mentioned m S3 «3i 235 3% and 339 
\Vhcie a single charge is framed foe several distinct offences and a stnffle trial is 
held in respect of such charge and tho case does not foil within ss 33i 235 236 or 232 there 
is anon compliance both as regaids the /ratntng of the charge and as regards tho mode of 
trial \Vhete scpaiate charges arc flamed for tho distinct offences hut a single trial is held 
m respect of all such charges and the case la not governed by S3 231, 235, 23G or 232, there 
IS a non compliance with the section na to tho mode of trial "Wbero o single charge is 
framed for several distinct offences and a single trial is held m respect of such charge and 
the case falls within Ss S34 USS 23B ot 339 there is a non compliance as regards the 
framing of the charge but not with regard to the mode of trial A non compliance of the 
first kind is governed by the rule enunciated in Subiamantya Iyer's case and js an 
illegality not cured by S 637 * ao also is a non compliance of the second kind * But a non 

2 . f 451 Ala 1945 Till 389 (389) 34 rat303 221 IndCAs 312 (DU) Chxntaman Bax ’i Emftror 
(U) 81 AIR 1944 Dom 308 (312) I L R (1944) Bom 728 (DB) Eeshavlal Trtbhuvandat v Empfror 
U4l 81 AIR 1944 CU 224 (227 228) 4S Cri L Joor 688 ILR(1944) 1 Cal 398 218 IndC^ 

401 (DR) Bed ararH ilukhcrjx v Emftror (In this case there were three ^ets of charges— Each set 


( har 

isll 

rty 

caunov oe pvn ot tue same transaction as the dishonest nmappropnation of property entrusted to the 
alfegcd forger as ft serranC — Therefore (he ioinder of three charges under S 468 with a charge und« 
S 403 I P C cannot come within the pronsioos of S 235 Cr PC, and u contrary to the diw* 
provisions of h 233 —* *■ ' ‘ 

(42) 29 air 1942 Oa 
(421 29 air 1942 Oud 
V Emperor 

( 39) 26 AIR 1939 Bom 129 (138) 40 Cri L Jour 579 Ramchanira Rango v Etnveror 

( 38) ILR (1938) 1 Cal 98 (110 113) 41 Cal W N 11X2 KrmalaJeanta Ray v i^mperor (Cootraven 
tioflofS 233 read with S 335 (rial— S 537 i; noausirer) ' 

(38) 25 AIR 1938 Sind 164(163) 39 Cn E. Jour 881 ILR (1939) Ear 64 Ckuharmal ITxrmaldaS f 
Emperor 

(15) 2 AIR 1915 All M2 («2) 38 All 12 16 Co t Join 813 Ealka Frcisai , Fncmr (Jomt 


(Siogf® 

one year) ^ rn ranous distinct (raasactiona estendiog over 

( 04) 1 Cn L Jour 875 (976) 1904 AU W N 223 Emperor r Nai i Lai 
( 07) 6 Cn L Jout 341 (34«) 30 Had 328 17 Mad I, Jour 141 Kais Vx%wanai\,^,x v ?:•«. 

(IS) » on L Jo« 116 (112) 18 I„a 0„ 676 (AD) SkankTr l 

(32) 19 AIR 1932 Bom 277 (278 929) 33 C„ i Joor 619 A„.„, ^ E„„cy (SmsI. 

charge for under Ss 380 and 4S7, Penal Code) ^ x-mperoi- laing 

^(DllfL” I L B (1911) 2 Ool 3l9 198 M Cal «9 

Ell ?on,I IM? .ioL"® iTo a We«'”< B luB, cha^ja thiee noSir ea* ot Sa «0 167 ooi 
177A, Penal 0«e Iramrf _l,mo ebuses in sIobiuI nanim also framed acaiiisl JI loi abetlms E — 
Boa acenud taed plntlj _ Tnal ol B lor nine cha™ ,t o„, i„a| held nol 1. qs 931 

S?nn“as‘’aRof”‘' ® “ “ ”* ^ <'’> “ ■'“»* ‘'“1 lieM Ul's*! »” 

“CBlJ-DiWa Onnin SinjJ V Jlmperor (Oharees lor lb.ll mid 
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complianco of the thirJ kinc^ Tvhich has reference mcrelj to llio fiavia of the chaigc but 
not to the moifc of tnnl, >3 not goxemcil bj the Prixj Council decision, nnd is onli a 


(31) 15 tIR l'»31 til 703 (TOG) 32 Cn L Joflr 1031 Kaghubni’ Daijat v Emperor 
('04) 4 Rom L B 440 (411) Tmfmir t LtUubhat Gtlatdas (CInrgej for oflencc^ under Ss 471, IGS 
*nd 477A Peril Coiie) 

( 04) 1 Cn L Jour 631 (634) 6 Bom L R 725, Ftnpcror v ITiisMnji Daijal (lomdcr of charges under 
3'‘0 arid 414 Penal Co,le) 

C14) 1 AIR 1914 Cal 539 (3'^9) 15 Cn L Jour 472 Shyamhar Koyal v Emperor (Charges of theft 

and pTierons hurt ) 

C15) 2 AlB19J5Cal296 (297) 41 Cal 7>2 15 Cn L Jour 163 Itaman Behan Das v. Emperor. 


under 6 409 and 477A Penal Code) 


peror. (Charges 


• i- y. dsgar Ah (Cliarges 

under Ss. 4S7 and 330 Penal Code ) 

(05)2 Cnii Jour 480 (431 495 493 500) 29 Bam 419 7 Bom L R 527, Zfwperor v Jtlhalal 

Jlurloehand 

(•09) 9 Cn L Jour 147 (14«) 1 Ind Cas 69 (Cal) TtlaUharsMaMony Lah Sxngh (Joinder of 
charges under Sa. 2J5 and 379 ) 

(13) 13CnLJout 495 (4SG) 15 Ind Cas 495 (Low Bur) Tfta Gyw Emperor. (Charges under 
<;$. 454 and 835 I P C ) 

( 16) 3 AIB 191G Afad 650 (Sa3) 16 Cn L Jour 323 Ftrupunu Gowd y Emperor 
(IG) 3 AIB 1916 Cal 169 (195) 42 Cal 9a7 16 CnL Jour 497 Amntalal v Emperor, 

" ' 'r.Empeior 

' ‘ Emperor 

• • ’oA Qyx 

• • • or 

• • ' * ror (Charges 

( 33) 1933 Mad 7\ h 323 (3'’8) F<nl:(itaj«56aya ▼. Emperor (Joinder of charges for ofiences under 
6s 406 and 474 lenalCode) 

( 12) 13 Cn L Jour 21 (22) 13 Ind Cas 213 (Mad) Lahshsmmaraxnapuram y Emperor (Charges for 
oOences under & 409 and 477A ) 

(21) 8 AIR 1921 Lab 381 (382 383) 1 Lah 562 21 Cn L Jour G26, Pahlai v Emperor 

(14) 1 AIR 1914 Ub 455 (456) 1914 Pun Re No 20 Cc IS Cn L Jour 172 Banwari Laf r Pm- 
^ror (Joint trial of persons separate!/ accused of odences under Ss 48 and 53 Excise Act) 

(09) 8 Cn L Jour 213 (248) l908 PanReNo 12 Cr, lfan<r<>f PingA r Emperor (Joint tnal of several 
persons for separate oSences ) 

(Do) 

(Do) 

Tor 

. (Principles of section 

oer» T Emperor 

' ' etoak y Emperor, 

' ' ■ • Aa/t T Emperor 

' Ah), 5JaA6ub /fit T Emperor] 

' • Jr 330 In re liangaswamy Chetly ] 

Also sec S 234 Note 7, 8 235 Note 13, S 239 Note 21 and 8 637 Note 10 

most of winch were deaded before the date of the Prwy Council decision in 25 


502 which was decided before tbe Pnvy Council dcdaioB in 25 Mad 61 ) 


pi/ following 14 AU 
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T\bcb bas taW -place here shall not be xiermitted tins contravention o! the Code 
comes With n the description of error omission or irregularity 

The question has aiiseu as to how far tins decision is appheaWe to a disobedience 
of the directions of this section The section directs Ino things namely 

( 1 ) that for every distinct offence of which any person is accused there shall be a 
scpaiaifi ehaige and 

( 0 ) that every such chaige shall be ined separately unless the case falls within the 
classes of cases mentioned m Ss 231 235 23C and 230 
Wbeie a sniffle charge is framed for several d stioct offences and a single trial is 
hell m icspect of svth charge and the case does not fall within Ss ‘'SI ‘’35 236 or 230 there 
13 a non compliance both as regards the framing of the charge and ns regards the mode of 
trial Where sepaiate charges are framed for the distinct offences but a single trial is held 
m respect of all such charges and the ease is not governed by Ss “SI ‘’35 236 or 239 there 
13 a non compliance witli the section as to tho mode of tiial Where a single charge iS 
framed for several distinct offences and a single trial is held in respect of such charge and 
the case falls within Ss 234 235 236 ot S39 there is a non compliance as regards the 
/lammffof tho charge hut not with regard to the mode of trial A non compliance of the 
first kind la governed by the rule enuncated in Suhiamantya lyers case and is an 
illegality not cured by S 537 ’ so also is a non compliance of tho second kmd * But a non 

Z (45) 82 AIBI94SPat 388 (389) 

C441 31 AIR 1944 Bon 306 (312) I L R (19 

(44) 8t AIR 1944 Cal 324 (22? ‘’28) 45 i 

401 (DB) Bec/arflw ilukhcrji v Emperor (In th s case there were three sets of charges— Each set 
cftntaAnai two d »t net otteoeca uadee two d si not sect ons of the peaal Code and them -was ene tnaS ) 
C4S) 29 AIR 1942 Cal 237 (239) 43 Cn L Jonr 553 199 lad Cas 362 Jugal Krishna DeV SarW 

tt rrr r i Y > j' ' 


alleged forget as a servant — Therefore the jo Oder of three charges nader S 468 w th a charge otflte 
8 408 I P C cannot como w tbm the provisions of 8 2^5 Cr P C and is coalrarv to the direct 
prov i oas of S 


(42) 29 AIR 19 
(42) "9 AIR 191 
T Enperor 

i 

( 


ffiralal 


’ Emperor 

V Emperor (CootraTeB 


CJiuharmal v 


( 15) 2 AIR 1915 All 38 A 1 U 2 16 & L Joat 813 Kalk^ Praaly Emfmr (Jo «<■ 

rders not so coo 

, ^ « AOJI „ Au 220 1222, « All 212 2» O, L Joat 171 (s „.l. 

ooiamilM lo too oo» datal tooael on, oilmans orer 

( 04) 1 Cri t, Jour 875 (876) 1904 AU W N 2'>3 Emperor y Nand Lai 

(01) 5 CnL Jour 511 (342) 30 Mad 328 1? Mad I# Jour 14 t ^asi a- 

( 13) 14 Cl I, loui 116 (117) 18 Ind C, 676 (i^ sS, " f 

( 30) 19 AIE_1932 Rom 977 (278 279) 33 C„ I, ,n„ 6l9 dm, .1 , Emn„„ (S n* 


(’22) 9 AIR I9'v> Lah 144 ( 145 J 
asjaalt) 


22 Cn L Jour 505 Oanda Singh v Emperor (Charges for theft and 
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complinncc of the Ihinl kinl ^\hich h‘V3 refcrrncfi merelj to tlio /fame of the charge but 
not to the vxodc of trnl i3 not go^crnoil l> the PriNj Council decision and is onI> a 


(31) 18 AIR 1‘’31 ill "Oj r06) 32 Cn I Jour 1031 Ragl uhar Dayal y Emperor 
(041 < Rom L P (141) rnperor r Z/'illu&ftui (djirgea for oBences under Ss 471 463 

*od4“<A PenMCftle) 

(04) 1 Cn L Jour 834 C^Jl) 6 Com L It "2o TTmpfnjr r VTauanjt Dayal (Tom Icr of charges under 
S'Oandlll Penal Cevlc) 

(’ll) I AIR 1914 Cal 5''9 (S’"') 15 Cn L Jour I'J Shyambar ^o^al v Emyeror (Charges of theft 
and pneroas hurl ) 

fl5) ’’ AIR 1915 Cal 2''C (‘’9“) 41 Cal "’J 15 Cn Ij Jour 163 Paman Bchau Da$ y Emycror 
(Jo ader of cl ar^ under ’'i. an I 499 Penal Code ) 

(03) 1903 Pun 1 e No 17 Cr p 41 (46) 1903 Purr LB No 149 Singhara y Emycror 
( 02) 26 Mad 12j (12“) 2Mcu 293 j:rt»Ana»jcom» PiHa» r iTmprror 

(31) lb AIR 1931 Oudb 80 (89) G LueJ. 441 32 Cn I« Jour 5 10 Diifiri Jfijsir t Emyeror (Charges 
under 8 409 and 4“7A 1 cnil Code) 

(OI-O'*) 1 Low Cut Rul 361 (36'*) San Z)aa t Groten 

(03-04) 2 Low Dur Rnl 10 (11 12) N pa Lun J/aun^ v Ktng Emferor 

(04) ICnL Jour 637 (539) 1901 Lpp Cur Rul Isl Qf Cr P C 2 Emperor v Asgar Ah (Charges 
onder Ei. 457 and SvQ 1 enal Code ) 

(05) 2 Cn L Jour 430 (431 43> 499 600) 29Bjm419 7 Bom L R e**? Emperor v Jtlhalal 

Hurloehand 

(09) 9 Cn L Jour 147 (149) 1 Ind Caa 69 (Cal) PifaM/iar* ifafifon v X-afi Stngl (Toinderof 
charges under S» 2 g and 3”9 | 

(12) ISCnLJour 495 (4®6) 15 Ind Cas 435 (Low 0ur) Jfjja TTia Gy\y Emperor (Charges under 
S». 454 and 825 1 I C | 

( 1C) 3 ilR 1916 5tad 5g0 (5 j 3) 16 Cn L Jour 3‘>3 rirwpana Gou>d v Emperor 

(16)8 0 •’r r 

(21)8- jr 

(14) 1 • 

( 04) 1 'it •* - f - * ga j. OA ujt 

( 31) 21 Ain 1931 Oudh 457 (459) 10 Lock 235 3g Cri L Jour 1417 Onhar y Emperor 
( 83 ) 20 AIP 1933 Nag 327 (3‘’9) 31 Cn L Jonr 673 Itameshnar Srtjmokan y Emperor (Charges 
lor oflences coder Ss. 409 aod 477A Penal Code ) 

( 33) 1933 Jiad W N 8‘’6 {3‘’8) 7<nk(ifaJB56aya r Emperor (Joinder of charges for offences under 
Bs. 406 and 474 Penal Code ) 

( 12) 13 Cn L Jour 21 (*’2) 13 Ind Cas 213 (5Iad) LoMunttwiraincpurai t y Emperor (Charges for 
offences under Ss 409 and 477A.] 

(21) 8 AIR 1921 Lah 391 (392 333) iLahSe" 21CnLJonrC26 PoAfai v £mp«ror 
( 14) 1 AIR 1914 Lab 455 (456) 1914 pun Be No 20 Cr 15 Cn L Jour 17'> Banwar% Lai r Em 
jieror (Joint trial of persons separately accused of offences under Ss 48and63 CxcissAct) 

(Ob) 8 Cn L Jour 243 (248) 1908 Pun Re No 12 Cr ilangal Stngh y Emperor (Jo at trial of several 
persons for separate offences ) 

(04) 1 - ' . - 


(1900) 1 
(09) 9 

( 07) 6 Cn L Jour 321 (323) 
(04) 1 Cn L Jour 58 ( 02 ) 


' (Do) 

(Do) 

11 Cal W N 1128 Nanda Kumar Sirkar v Emperor 
8 Cal WN 180 Fran Krtihna Saha y Emperor (Principles of seclion 
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curable irrogulautj * A comiction for an offence different from that charged in a case 
not covered bj s 237 or S 238 has teen held to te a violation of tho isions of this 
section as regaids the mode of trial and to te an lUegalitj not ciuablc undci S 537 ® Tho 
decision does not seem to te right as it does not taka note of Ss 232 and 535 under ivhicli 
the ahsonco of a charge is merely treated os an irrcgulariti 

An objection as to non compliance uith the requirements of the section regarding 
the mode of trial can be taken for tho first time eien m appeal® 

4 ( 40) 27 AIR 1940 Pat 603 (605) 41 Cri i Jonr 523 (525) Chandra Naram Jha ^ Emperor 
(Three cases of cheating lu together in one charge— ^o prejudice caused by defect— Trial not 
yituited ) 

( 40) 27 AIR 1040 Oiidli 396 (396) 41 Cn h Jour 725 189 Ind Cas 258 Madho Singh v Emperor 
(38) 25 AIR 1938 PC 130 (135) 39 Cri L Joor 452 65 I A 158 32 8 L R 476 I L R (1938) 2 Cal 
295 (PC) Dabutal Ckattlcham t Emperor (Separate thefts alleged to be committed in course of same 

transaction Separate charges necessary — But absence of separate charges not fatal v here no lojustice 

has m fact been occasioned ) 

( 38) 25 AIR 1938 S nd 171 (174) I L R (1939) har 204 39 Cn L Jour 890 Emperor v Balumat 
Uoichand (Misjoinder of charges must be d stingnisbed from error m statement of charge cthenrise 
lawful ) 

(37) 24 AIR 1937 Pat 176 (178) 38 Cn L Jour 97 Ramdm Lai v Emperor (False statements by 
witness while deposing— One charge framed In respect of all the statements— Pefect will be condoned 
where the accused IS not prejudiced AIR 1933 Pat 488 34 Cn L Jour 89'’ followed) 

(33) 20 AIR 1933 Cal 676 (678 C79) 60 Cal 1391 34 Cm L Jour 1219 llaiabiiddin x Emperor 
(16) 3 AIR 1916 Cal C93 (705) 16 Cri fj Jour 641 Bat tSubhag Singh \ Emperor (Dissenting ftoi® 

3 Cn L Jour 141 , 14 Cn L Jour 449 5 Cri L Jour 111 and d stingu ahing 6 Cn L Jour 442 ) 

( 34) 2 " “ ’ hfahomed r Emperor 

( 14) 1 • Emperor 

( 27) 1 ijabdli Wir 

( 28) 1 * ipfror 

( 32) 19 AIR 1932 Oal 390 {Z5‘*) 59 Cal 1233 33 Cn L Jour 685 Svperintindent and BtrnembriMer 

•X UttlomeS 


omission to frame separate charges does not vitiate tr al (p 490) but a misjoinder m one tt^l u lUe^ 
(p 496)) 

(21) 8 AIR 19'’1 Oudh 49 (51) 22 CnliJour 341 Kallux Euperor (Sugle ebatae fot 
murders in one transaction ) “ ® 

( 27) 14 AIR ^ ^ 


Aleharah Buehat* 
ndul 


/, ..... ” iwr laraju i I eiian V Emperor 

(In this ca<ie there was as ft matter of fact no contensentoaof Sect o\ 233 1 

( 341 21 AIB 1934 O.dh 244 (245) M C„ I, 835 W £.1 v E„.f,rcr (S.„»fe ol.rga te 
different offences committed against different persons in same transaction \ i ‘ o c t> 

(26) 13 AIR 1926 Bang 53 (58) 27 Cn L Jour 669 \ u Abdul ^ rr ir^^ror 

(a„«™d.„ AmiPro 44 SiMA,p96 5 Kan. 53 

[B„. ( 30) 17 Ain 1930 and 62 (64) 30 C„ £ J.„ 10,3 Al, Maho.,ei v E„p,ror (Th.re 


of m 


sjoinder ) 


Emperor v Fattu ] 

Sinph V Emperor (Cliatgo under S. 304, 
ot applying— S 537 does not cure defect 


( 33) 1033 Mad W h 32G (32S) VenkatattHdtayipi y Emperor 
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Is 233 N 5-6) 1877 


In thf nnlrrmcnt onoil ci«c* the flcctx'V'd li-ul commiltel tlirco offences Tno Tvero 
Tinier '5 400 Fir'll Code cominiltod m the cornse of the ‘mine transaction nhile tho third 
Tva under ‘i 4^" Penal C<v1o T1 ere were three •cparitc charges for these offences The 
•accused pleaded giiiltv to llic tliinl charge anl therefore the trial proceeded only on tho first 
and second charge It avis hell that no illegality was committed as there nero threo 
separate charges jinl the trial procm1c»l onh in respect of the first ttvo ulnch could bo 
tned jointh under a 2®a of (his Code 

6 Countcr.cases Tho joint trial of two jurtics arrayed against each other m 

a not at one and the same trial is altogether illegal and yoid under this section ‘ It cannot 
bo held that the offences in sucli eases arc committed in the course of tho same transaction 
as the accu'Oil haae not l>ecn acting m lursiianccof ncommoji pniposc* (Sees 23D Notes) 
It ha lieen 1 el 1 that even committals in eucli coses should bo made separately' and not 
all JO" ihir il oiiHi it h in the pouer of the be ions Judge to try them separatclyr m spito 
of tbe joint committal^ Nor cm the eyilcnce for tlie prosecution m one caso bo used as 
tMd ace for k' nc" m the other case anl t ice tersa * It has however been held that 
unles tho accu-eil Las K<n jrtjudiccd by rea«on of the evidenco m the cross case being 
acU'd nj-on the trial houl 1 not lo set a«iJc * 

\ sm Ita rout ttial of a case and ft counter caso is not a joint trial and is not 
prohibited l\ tl e C<k1 

K s m iltaueous trial in certain cases flnd m certain cimimstances might be irregular 
and iraprojicr but that uould not entitle the accused to have tho whole trial set aside unless 
the procedure a»loi ted liad prejudiced him m his defence* The proper course to pursue is 

7 ( 4o) 1043 1 Mad li Jour 4GC (407) frt re Krts> M ilurpit Ax jar 
Note 6 

1 ( 44) 31 AIB 1944 Dorn 140 (U7> I K. B (1944) Com 344 45 CnL Jour 701 218 Ind Gas 213 
(DB) Bannppi £allapp<x v Emperor 

(43) SO AIB 1943 rat 370 (370] 4jCnLJour308 211 IndCasl03 KJ etraxnohan Das Eiipsror 

( 00} 4 On L Jour 79 (76) 1906 Pun Bo No 6 Cr Ala Dya v Emperor 

( a4) 11 AIR lOHLali 104 (100*107) 4 Irtli 376 2>» Cri 1/ Jour 66 v jpcror 

(25) !■> AIR 19’5Lali 149 (1501 23 Cri L Jour 551 Muhammad r/ Emperor 

(20) 7 AIR19‘>0 Loa Bur 90 (90) 22 CnL Jour 707 Mamsar Emperor 

(03-04) 2 Law Cut Bui 100 (107) }/ga Tha Dun Aung r Emperor (A caus ag hurt to JO and £ caus 
ing gnevous hurt to A ) 

(C9) 12 6uth W B Ct 75 (76) Queen v Suroop Chuxxder Paui 


Also see 8 2J9 Note 8 

AIR 1941 Bom 146(147 148) ILB (1944) Bom 311 43 On L Joar 701 213IndCas213 
at 


4 (J8) 25 AII{l93SOadh 249 {219) 39 Cri L Jour 9'»9 Sarjuy Emperor 
I ee a so ( ^) 3i (DB) Saudagar Singh v £mperor (In cross-cases where 

the accu>^ in one case figure as witne«ses in the other and the evid nee la obv ousl/ of a 
pa i^n character c rcum^lances which are reliabl]' estab! shed aliunde can serve as a proper guide In 
K ‘he guilt or innocence of the persons invcdved )] 

b (42) JJ AIR 194‘>Oudh44l(416) 43 Cn L Jour 781 201 Ind Cas 791 Debi Dayal v Emperor, 

‘ Stngh T Emperor 

.. 'T Emperor 

(-18) lb AIR 1928 All 593 (693 59o) 60 AH 457 30 CnL Jour S37 Sulbai -4Air v Emperor 

SCrPC 67 
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to give each party or faction a sopsfate trial bo as to enable its several members to be 
examined as ivitnesses in the case m whicih they are the complainants’ 

The question as to uhich case ought to be taken first, depends upon the cireum- 
stances of each case For instance, tbo case against o person should be taken up first before 
the case m ■which ho is the complainant, aa it is not fair to force a person to throw himself 
open to cross examination by the other side,® or again if one case looks on its face stronger 
than the other, it can be heard first® No hard and fiist rule can be laid down as to the 
procedure to be followed There is nothing irregular m the Judge trjmg each case to ita 
conclusion and then pronouncing judgment m both But it is necessary that — 

(1) the trial should he geparato and the judgments should bo separately delnered, 

(2) the conclusion m each ease nsust be founded on, and only on, the evidence 10 

that case, and, 

( 3 ) the Judge must keep his hands free and not commit himself to a decision nee 

way or another and must detach himself from extraneous considerations^'* 

See also the undermentioned cases*' 

Agajn, simultaneous trials of the two coses before two different Courts over one 
and the same occurrence are undesirable and both ca^s should be tried by one Magistrate 
or Judge one after the other ** 


(■25) 12 
(25) 12 

[S«fl cIs . • Elian v. 

Empemi j 
see S 239, Note 19 

7« (^81) 1881 N 29 (29) Em^esj t. Bahadur Shan. (Tbe necessity for this is greater where a 
® , , ’ V. ifonvidra 

3 

Natekef v Etnperor 


213 Tnd Cas 2lS 


(FB), if, Mounagufuswartt 

• »LaI 


i,«u _ oiu, cue - Uwis.oii, „d dut.ncl I' Smp mS S'm 

“■ "■ S.d no. dl«,. ..d 

(*35) 22 AIR 1935 Cal 543 (550) * 36 Cn I« Jour 1^39 r'hnmA »» 


assessors taken at same U. 




TEPEE OFFENCES MAT BE CEAIIGED TOGETHEIl 
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234.*' (/) When a person is accused ol more offences than one of 
Tbroc oUenccs ot wmc the same kind committed within the space of twelve 
Ind wixhn rrar m'xy months from the first to the last of such offences, whe- 
bc charged together thef m rcspcct of the same person or not, he may be 
charged wnth, and tried at one trial for, any number of them not exceeding 
three 


( 2 ) Offences are of the same kind when they are punishable with the 
same amount of punishment under the same section of the Indian Penal 
Code or of any special or local law 

Provided that, for the purpose of this section, an offence punishable 
under section 379 of the Indian Penal Code shall be deemed to be an offence 
of the same kind as an offence punishable under section 380 of the said Code, 
and that an offence punishable under any section of the Indian Penal Code, 
or of any special or local law, shall be deemed to be an offence of the same 
kind as an attempt to commit such offence, when such an attempt is an 
offence. 

Synopsis 

1 Legislative changes 

3 Section applies to trials and not to con* 
inutals 

3 ‘‘Person, il includes ‘persons * See 

Note 5a on S 239 

4 ‘ Whether m respect oi the same person 

or not 


5 ' More onenees (nan one 
5 ‘ Committed withm the space of twelve 
months 

7 ‘Not exceeding three” 

8 Offences of the same kind 


hOTC to ibe SynopsK Sec (be holes indicated for (be folloiiinc topes 


Putinct offence SeeS 233 hole 8 
Lflcct of vioktion of tbis section See holes 6 
and 7 

Forgery See hole S 
Object ol (be section See S **33 Kote J 
Offences sad not charges See Note 6 
OSeaces and not transact ons See Note 5 
Offences not of the same kind See Note 8 


Otfeoces ander same section See Note 6 

Offences ender 6s 12f A and 153A, I ? C See 
holes 

Only one offence — Section inapplicable See 
hote 5 

Berne senes under different sect ons See Note 5 

Single tnsl and not separate tnah prohibited Sec 
hote 5 

Theft See Notes 8 and 9 


1 Legislative changes 

Changes made tn the Code of 1882 — 

The norjs committed witbm tbc si«ice of twehe months from the first to the last 
of such offences iverc substituted for tbo words committed tvithin one year of each other” 
occurring m the Codo of 187*’ 


* Code of 1898, original S 234 

334 (1) When a person is accused of more offences than one of the same kind committed withm 
tri ree ojjinces o] same htnd the space of twelve months from the first to the last of such offences he 
mthin year may le charged may be ebaiged with and tried at one trial for any number of them not 
together exceeding three 

(2) Offences arc of the same kind when (bey are ponishable with the same amount ot pnniahmcnt 
under the same sect on of the Indian Penal Code or of any special or local law 

Code of 1882 — Section same as original section of 1698 Code 
Code of 1872 S 453 

iloreoffeMcs Van one 453 When a person is accused of more offences than one of the same 

of sameh\nd maylecT ar~ committed within one year of each other he may be charged and 

ged tiilhiti a year of each tried at (he same tune for any number of them not exceeding three 
ether 

Explanatton —Offences are said to be of (be same kind under this section if they fall wilhio 
the provisions ol section four hundred and fifty five 

Code ot 1861 — Nik 




THREE OFFENCES IifAT BE CHARGED TOGETHER 


ISSO (S 234 N 1-5! 

Changes made hy Ad IS [XVIIl] of 1923 •— 

1 In sub s (i) after the T\ords “such offences” the ■nords 'Vhether in respect of 

the same person or not” hft\e been inserted 

2 Tho proviso to sub s ( 2 ) is added 

2' Section applies to trials and not to committals. — Tho section refers 
to a tiial and not to a commtlment So, •nhere on accused is coininittcd to trial on 
more than three charges, the comroitment is not illegal, as the Sessions Judge can limit 
the t} lal to thieo charges onlj ^ See also s 233, Note l. 

3 “person,” if includes ‘ persons *’ Sec Note Sa. on S 239 

4. “Whether in respect of the same person or not.” — Beforo tho 
amendment of i023, them nas a conflict of opinions as to whether the section was 
applicable to cases of offences committed against seteral persons, ono set of cases holding 
that it applied onij irlien tho offences wore committed against tho same person’ and 
another set holding that there nas no aiich lestciction and that it applied m all cases, 
whethcL the offeneca nere committed against the same person or against diffcient persons * 
The addition of the words nhether in respect of the same person or not” has removed 
this conflict and a person can now he charged for offences of the samo land not exceeding 
three nikhin a jear even if the 5 ’ nero committed against several persons* 

5 “More offences than one.” — The section applies only where o person i3 
accused of woi e offences than one of the same kind, and not where ho is charged with 
only one offence A trial for such offence is not barred even though such offonco is based 
upon various acts which hy themselves are offences, and which extend bejond a period of 
one 3 ear In other words the word ‘ offence ’ in tho section is not intended to include every 
act so connected with that offence as to form park of the same transaction, ’ 

Section 234 Note 2 

1 f 17) 4 AIR 1917 Jlad 612 (612) 17 Cn L Jour S69 In re KrtshnamurtJiy Iyer 
Note 4 


\04J ; All i;4\lJb) 1SS4 AU W N ax (PB).0««n FwjwcUt Juala Pravti 
{ 17) 4 AIR 1917 All 369 (369) 38 All <458 18 Cti L Jouc 41, Emperor t lagar Deo (4 All H7, do^ 
followed ) ' 

( 19) 6 AIR 1919 A]] 26 {2l. 28) _42 All 12 20 Cn L Joor 642 Baba Ram. r ZToiperor. 


ricttVicr 3 ) 


V Emperor 

AW A>n lA jour Aii itvbedar Ahir v Emperor. (P^r 
It ▼ Emperor 


coins on diUercnt occasions to diflecont persons on tlie 


-a.. » y Fmperor (Passing connlericA 
■ day— Joint tr al m t,/'* it - ’ ' 


(2C)I3AIIiW25P.l 847 (348),!7CriI,J<mr900 FtraM Ah. 

^ ™ S’®', Emp,ror v Mamtumal (A «ell- 

o«o XljJf rnc« _ B tajms to hnmeU wd ba tod. _ s«le i, on. .nd con.t.lolM 




Tnnnc oFrxNcrs arw dc cnARGLD togetheu 


(S 234 N5I 1081 


JUtisUaUons 

1 1 IS cbirgttl witb an ofTcnce under S 401 of the Pcnnl Code It is iT-cd on scscnl 

offences of theft an 1 ^ arioua acts of association extending o\ er more than one j cai. 
The trial is not I id under this section The reason is that the gist of the offenco 
under S 401 is association for the purpo'^ of Iialntuallj committing theft Oi lobbcry 
and hibit is to bo pi^^od hj the aggregate of acts extending, it niaj be, o^ er many 
jears.- 

2 J Is charged with the offence of unging war under S 121 of the Penal Code, based 

upon seventeen separate incidents tanging over a period of fifteen months Tlio 
trial 13 not bad inasmuch as tho offence under S 121 is a single continuing offence ^ 
S. ^ 13 charged with tho offence of fnl~-ification of accounts under S 477A, Penal Code 
Proiocution is not restricted to onlj three instances of falsification hut anj number 
of false entries or omission of entries maj be proved * 

The section refers to * offences” and limits the trial lo three offences ‘ An offence 
i3 defined m S 4 (o) as an act or omission made punishable by any law for tho time being 
in force A single act or omission will be only one offence though chargeable under several 
seebons of the Penal Code Thus, the printing of a ■^itious article on a particular date is 
only one offence though the accused nia> be charged therefor under S3 121 V and 1534 Tho 
prinbng of another article of a srnnlac nature on another date is another offence chargeable 
under the same tuo sections and of the same nature as the first Tho tuo offences can, 
therefore, bo tried together at one trial under this section * This section docs not allow a 
single trial m respect of tno traiisacfions of the same kind, each of such transactions being 
made up of offences of different kinds Thus, when A was charged (ll with abetting of 
forgery in respect of the ecrvicc of summons alleged to ha\o been served on 21st octoboi. 
1914 (2) with swearing a false affidavit with regard to tho service of such summons (S) with 
abetment of forgery m respect of the service of summons alleged to have been served on 
22nd January 1015, and ( 4 ) with swearing a false affidavit as to the secvico of the latter 
summons, it was held that s 23t did not apply and that tho trial was bad,^ inasmuch as 
there were four offences not of the same kind, though Ibcie wore two ttansactions of the 
same I ind, namely, m respect of the two summonses Sec also the undermentioned deei'ions^ 

(*34) 21 AIR 1934 Sind 57 (C4) 29 Sind L R 119 35 Cn L Joar 1337, Dur ild v Emveror 
{ 05) 2 Cn L Jour 34 (37) 1903 Tun Be No 2 Cr, Dhagwah D\al v E%ng Emperor 

2 ( 20) 7 AIR 1920 Cal 87 (89) 47 Cal X54 21 Cri L Jour 38G Kasem AU y Emperor 

3 (25) 12 AIR 1925 Mad 690 (095) 49 3Iad 74 26 Cn Ii Jour 1513 /H re JXattit OorO 

4 ( 31) 19 AIR 1931 Cal 8 (G) 32 Cn L Joor 318 Prafulla Chandra v Emperor 

( 15) 2 AIR 1915 Cal 296 (297) IS Cn L Jour 153 41 Cal 722 rnmaii v Emperor 

5 (08) 8 Cn L Jour 272 (277,280) llndOisCII 33 Pom 77 Emperor v Tnbhuvandas 

6 (17)4 AIR 1917 Smd 40 (41) lOSmdLRlOi 18 Cn L Jour C61 (7er»mal ▼ Sniperor 

[See aJaj (07) g Cn L Jour 341 (312) 30 Und 338, £<>» FuuniTiutlian v Emperor (Offences comm t 
ted witbin one year in the course ot three scptrale transacUons it they amount to more than three can* 
not be tned at one trial )] 

7 (44)31 AIR 1914 Cal 224 (227,228) ILR (J944) I Cal 393 43 Cn L Jour GC6 213 Ind Cas 401 
(DB), Becharani Slukherjt v Emperor (Accused charged with three offences of theft and three 
offencea of duhonc't misappcopnation in alterDativo — Section does not apply ) 

(43) 30 AIR 1943 Mad 209 (209) 44 Cn L Joor 413 205 Ind CisSlG, In TeChwiappiChclty 

(Two trans.ict ons each of such a rutaro that a charge m alternative for offenco under S S80 or 
S 411, Penal Code can be framed — Offences involved ore not of same kind— Same accused involved m 
both the transactions cannot be jointly tried under S 239 (c) ) 

(42129 AIR 1912 Pat 401 (105) 43 CnLJoar625 21 Pat 113 200 Ind Cis 3S0 (DD) Jogendra 

Nath V J/akliart Zial (Series of defalcations and laUifications of accounts to conceal tho delilcstiocs 
— Bot each defalcation and connected laiaificatioa being a separate tronsaction — Joint trial under 
Si 409 and477A,l P 0 for all the offences committed ut one year not legal) 

(’41) 28 AIR 19 tl Cal 707 (712) 43 Cii L Jour 389 ILR (1941) 3 Cil 319 198 Ind Ca* 409(DB) Hugh 
Franns Beltgard y Emperor (The joint effect of Ss. 234 and 343 Cr P C is not to sanction the 
joinder of all charges arising out of three tr&nactiona of tho same kind earned out within the space of 
twelve months and unless it Is clearly atlr^cd at the trial that the Ihreo transactions were earned out 




OIHREE OFFENCES MAT BE CHARGED TOGETHER 


1S82 IS 234 N 5-71 

proceeding on the same principle T^Tiere the accused is charged wth offences of the same 
hind it 13 not permissible under this section to add A further charge m respect of another 
offence which is not of the same kind but which is alleged to bare been committed in the 
course of the same transaction as one or more of the other offences.® But in some decisions 
it has been held that where a person is diarged with several offences of the same kind 
under this section, there is no objection to his being freed on additional charges framed 
under S 233 or S 236 ® See also s 239, Note 2 

The section bars only a single tnal o! more than three offences of the same Lind 
committed witbm the space of a ^ ear It does not mean that if the accused had committed 
fifty offences in the course of twelve months, only three shall be tned and the rest 
abandoned He may be tried m batches of three at each trial under separate charges.'® 
Further, the section merely aiithoiises a combination of three offences in one triak It does 
not bar a separate trial of the accused tor each separate offence" Moreover, the effect of 
the section is not to make the three offences, which are tried together under its provisions, 
one offence The of fenced continue to be sepirale though there is only ono trial for all 
ofthem" 

6 “Committed within the space ol twelve months '* — The section provides 
for a single trial of offences committed within the space of twehe months If the offences 
extend over a period longer than a year, a single trial therefor is lUcgal as contravening the 
provisions of this section, and the defect is not curable under section 337' 

7. “Not exceeding three.” — An accused can, under the section bo charged sod 
tried at one trial for offences of the same kind not exceeding three A trial for more than 
three offences committed during the year is contrary to the provisions of this section, and 

m furtherance o! a general conspiracy to comait sock offences, tbeir joinder la one trial is not sanctiss' 
cd by the proTuions of S 235, Cr F C) 

(41) 28 AIR 1941 Bang 337 (339) 43 Cri L 7oat 44$ (1941) Baag L R 559 199 lad Css 27, 

ff 27 AsUll T I Eng Take (The proTisioos of S 239 (d) Cr P Code cannot be coabmed with t!jo«e 
ol S 234 so as to allow of three sets ol offences committed in the course of three transactions or six 
offences m all beiag chatted and tried together If sneh an dlegahty a committed then the trial is bad— 
S 637 only deals with mere errors and uregnUtities in the charge and not with lUegahties such os 
tnaU for plurality of offences in a manner not allowed by law) 

8 ( 42) 46 Cal W N 287 (288) (DB) Jogendra Chandra Ghosh v Postal Peparffnenl of ike 
Government of India (Jomder of three charges ooder I P C , S 409 and one charge for offence 
nnder S 477A 1 P C , alleged to hase been committed in connection with the offence in the thmi 
charge— Joinder is illegal ) 

[Sre also (-44) 31 AIR 1944 Bom 306 (310) ILR (1944) Bom 728 (DB) Keskavlal Trihhuvandas r 
Emperor (Two offences under B 3 and two under S 4(a) Explosive Substances Act are not offences 
ol the same hind) ‘ 

9 ~ - 

(4 

ra 

idee S 409, I P C., 
I together. AIR 1934 


. Ih Dagaji 

Note s' ’ ■ ^ Emperor. 

1. ( 01 (37)_ _S3 Ina App 257 8 Su: ,60 (TO) (Oo appeal too 


mor 



Tnrjii; OFixNcrs mat be chaboed togetiier 


[S 234 N71 1383 


IS an lUpgabty and not incrclj an irrcguhnt} covered bj S 537 ^ Tho same pnncirlo applies 
even Tvhero tlie accused is charged wth three offcnco of tho same 1 ind falling under one 
«oction and in the nlt'-rnative ivith three offences of the simo kind falling under another 


Note 7 

J ( 41) S5 AIR 1911 Bom 150 (156 157) 42 Cfi L Joot 571 191 Ind Cas 345 (DB) Emperor r. 

Cliampi^ Lai (Cr mmal ea'os e&nnol lile civil vuiU be consol dated and tried together on same evi- 
dence except vnthin I mits as to jo nder of charges) 

<3«) 2o AIR 1933 Sind 164 (163) ILR (1939) Kar 61 39 Cn L Jour 881 Chtiharmal Ntrmaldas y 
Emperor 

037) 1937 Mad W N 209 (209) IppalaJicam* v Emperor (Six counts of br bery and six counts of false 
per-onat on reKt ng to diSercut dates and diflcrent persons — S ngle trial illegal — ConUCtion held 
void and ol no le al lOcct ) 

( 36) 23 AIB 1936 Cal 693 (691) 3SCnLJour291 Amxlava GliOU y Emperor 
(Oil *>0 3Iad 61 (96 97) 33 Ind App 257 6 SaclC0(rC) 5ubram(init/a v Emperor 
( 01 1 Cn L Jour &75 (370) 1901 AU S 223 Emperor y tfand Lai 

i O' P Cri L Jour 4 (5) 30 AU 331 S All L Jottc 400 1903 All W N 15“’ Emperor y Mata Prasad 
{ 10) 11 Cn L Jour SI (52) 5 Ind Cas 178 (All) Umed Stngh y Emperor 
( 10) 11 Cn L Jour 23S (asG) 5 Ind Cas 895 32 AU 219 SIteo Saran Lai y Emperor 
( 18) 5 AIR 1916 AU 351 (35^) 19 Cri L Jont 161 Emperor y Itaghunath (In this case the High 

Court accepted the above principle — Hoarever, in order to meet the ends of justice the conviction was 
not «ct aside ) 

( 19) 6 AIR 1919 AU 239 (239) 20 Cn L Jour 3o3 Emperor v Fumm 
{ 19) 6 AIR 1919 AU 413 (111) 30 Cn L Jour 781 Jiadh Behart y Emperor 
( 23) 10 AIR 19’3 AU 433 (494) 2o Cn L Jour.220 Oanga Prasad v Emperor 
( 0“*) 4 Bom li R 433 (131) Emperor v Nathatat 

(26) 13 AIR 1926 Bom 110 (112) 49 Bom 892 27 Cn L Jour 605 Fmpiror v ITanonf 
(34) 21 AIR 1934 Bom 303 (305) 3o Cn L Jour 1477 Khtmekaiid A Mehta y Emperor 
( 87) 14 Cal 1‘’3 (181) In the mailer of Ltuhmx Naraxn 
(93}2CalWN 811(316) Ekram Aly e Queen Empress 

( 05) 2 Cn L Joui 617 (850 651) 9 Cal W N 1027 Bam Sarttp Benxa y Emperor 
('27} 14 AIR 1927 Cal 916 (9 16} 29 Cn L Jour 291 Erxshna Lai v Emperor 
( 32) 19 AIB 1932 Cal 377 (379) 33 Cn L Jour 357 Surendra Nath Goswamx v Emperor 
( 26) 13 AIB 1926 Lah 193 (19 1) 27 Cn L Jour 793 Fxlzmaurxea v Emperor 
( 02) 2 Weir 299 (“’99) In re Tenkata Laut 

( 07) S Cn L Jour 94 (95 06} 29 Mad 569 17 Uad L Jour 219 1 Mad L Tim 409 Manavala 

Chelty y Emperor 

( 12) 13 Cn L Jour 21 (22) 13 Ind Cas 213 (Mad) Lakshxmxnaraxn v Emperor 
(’12) 13 Cn L Jour 12 1 (125) 13 Ind Cas 780 (llad) Emperor y Arumukhan PiHav 
f 12) 13 Cn L Jour 125 (126) 13 Ind Cas 781 (Mad) Mandx OhaSx v Emperor 
< 17) 4 AIR 1917 Sfad 612 (612) 17 Cn E Jour 369 In re Knslmamurtkj Iyer 
‘ 22; 9 AIR 192“’ Mad 435 (435) 24 Cn L Joot 462 Shama Sadrx v Emperor 
( 30) 17 AIR 1930 Mad 509 (509) 31 Cn L Jour 1195 Firaswamy Naxdu v Emperor 
( 18) 5 AIR 1919 Nag 22 (37) 19 Cn E Jour 657 Jangxtat y Emperor 

( 27) 14 AIR 1927 Nag 22 (23) 27 Cn E Jour 1099 Emperor v Dkaneshram 
( 31) 18 AIR 1931 Oudh 86 (87) 6 Luck 441 82 Cn E Jour 540 Dubrx JUiSir v Emperor 
( 31) 21 AIR 1934 Oudh 335 (326) 35 Cn E Jour 1048 Gnuno t Emperor 


rOT 


( 26) 13 AIR 1926 Sind 120 (129 130) 20 S nd E R 3 27 Cn L Jour 32 llyder y Emperor 
( 35) 2’ AIR 1935 Oudh 273 (274 275} 36 Cn E Jour 618 Ptarey Lai v Emperor 
[See ( 35) 22 AIR 1935 Bom 24 (2o) 36 Ctl L Jour 516 Et iperor v Safeman Abbu. (Where it 
’ one not material and not having prejudiced 

I ikarxlal v Emperor (HeW, on fa ts that 

[See also (28) 29 Cri L Jour 297 (289) 107 Ind Cas 8O6 (Pat) Jamuna Prasad y Emperor] 
Also see S 233 Note 6 S 235 Note 13 and S 637 Note 10 
(But see ( 08) 7 Cri E Jour 9a (97) 7 Cal E Jour 63 35 Cal 161, Bepxn v Emperor]) 



tehee offemjes mat be osaeged togetsek 


1S84 [S 234 N7-8J 

section, lecaiiso lie total numte of offences dargcd in sncl a case exceeds three* Wide 
a person is charged nilh more than lluco offences at one tnal, the Judge can, lefore ths 
inol hegius “take off a charge or ehargea so as to icduco the number of charges to bo tned 
to three ’ After the trial hcgins loncacr, the illegality cannot be cuied by the sinking ort 
of the extra charges * See also s 227, Note 4 

This section must be read subject to the special provisions of sub section ( 2 ) of S 222 
with regard to the offences of criminal breach of trust and dishonest misappropriation of 
money, as to which, see s 222 and the Notes thereon 

8 Offences of the same kind -- This section applies only nhere a person is 
accused of more offences than one of the same land It does not apply ■nbere a person is 
accused of offences vhich are not of the same kind such as criminal breach of trust and 
falsification of accounts^ The provisions of the section cannot be evaded by the omission 
to name the offences and seclions of the statute in the charge \shero in fact the accused 1^ 
been charged with two offences whicli aro not of the same kind ^ 

Sub section ( 2 ) provides that in order that offencos may be of the sams hnd, they 
should be punishable — 

( 1 ) under the same section and 

( 3 ) with the same amount of punishment 

See the undeimentionod cases'* foi examples of offences which are not of the 
same kind 

Bee also Note 6 and s 333 Note 3 

2 (44) 81 Via 1944 Cal 224 (‘’27 228) 45 Ctl L Jew <566 I L R (1044) I Cal 898 213 Ia4 
Cas 401 (DB) BecJiorant Mukttji \ Emperor (Accused cbarced with three o< thek 


^ •- r *^1* JiA JUV Ml A iM 

4 (44) 31 AlB 1944 Bom 306 (311) I L R (1044) Bom 728 (DB) Kesiavlal v Emperor 
(07) B Ctl L Jour 94 (95 96) 29 Mad 660 17 Mai L Jour 219 1 Mad L Tua 409, ifOMielo 
Ohettxt 7 Emperor 

(22) 0 AIB 1922 C5al 401 (401) 49 Col 555 24 Cn L Jour 86 Ohetoo Satioer t Emperor 
(*28) 13 AIB 1920 Lah 193 (104) 2? Cri h Jour 793 Eitzmaur%ce v jSnjpcror 
ISec al$o (42) 46 Cal W N 287 (2S8) (DB) Jotjendra Chandra Okosk v Po$tal Department of 
the Goiernment of Inixa (Jomder of Ibreo cliarges under Section 409 I P C and one charge 
under Secliaa 477 A I P C — . Tnaf on oli /our cbaige^ but accused acquitted on last charge for wflut 
ol necessftty e&nctwn—Bcld, whole tnal ^ as vitiated )) 

Also see S 227 Note 4 

Note 8 

1 (37) 24 AIR 1937 Sind 1 (1) 30 Smd Ii B 301 38 Cn L Jour S'*! Emperor v Mohaiima^ 
Ismatl (Offences of falsification of accounts and crminal beach of trust even though they wlat* 
to the same transaction are not one offence and three cliar’ea of rnmmtil }.ro >.1 ^ ai 

{ 

( 


^ a (DB) Eeshat-lal v Emperor (Tbteo 

A.. A /»i .4 x V. -X 4. Substances Act and the other two undw 

beet on 4 (a) of that Act cannot be said to he of the same kind ) 

( 4^ 30 Am lOii Mad 209 (209) 44 Cn L Jont 413 203 Ind Cas 336 In re Cktnnapva ChettJ 
(Offences nndcr sections 380 and 4U I PC) yjnxinuippa 

^ 389t I L R (1941) 2 Cal 319 198 w Ces 490 

(DD) 22ugh Francis Dellgard r Emperor (Sect ona 420 467 end 477A I P Cl 
139)20AIBI«3 40C„EJ„.6T(1 v (O®®™ 

cItato.Tl “ ..l 1. nUtiDs K .tea, pu*!, « ,wlj omoaoected «.lh the 

^ ‘ ascraddt (Earner aoA 




THHEE OFFENCES VAT DE CHAPCLD TOGETHER (S 234 N 9, S 235 J 1885 

9 Proviso, — The rroviNoh^-sdown •specifically that an attempt to commit an 
offence 15 of the same km 1 as the actual offence Tihen such attempt is itself an offence It 
al-o provides that offences under ss. 3"3 nn«l S^O of the Penal Code are of the same kind 
cacn Ihouch pam-lnble under different <5ection3 and with different punishments, thus 
overruling the mow held in the undermentioned ca-'w’ that thoj wore not offences of tho 
same kind 


235. (/) If, in one senes of acts so connected together as to 
Tnai for more form the same transaction, more offences than one are com- 
ibin one o3ence mittcd by the same person, he may be charged with, and 
tried at one trial for, every such offence 

( 2 ) If the acts alleged constitute an offence falling within two or 
filling Mthm more separate definitions of any law in force for the 
two dffimiions. Umc being by which offences are defined or punished, 

the person accused of them may be charged with, and tried at one trial for, 
each of such offences, 

‘Code ol 1882 Section same as that of 1898 Code 


Code oi 1B72 S 454 

4S4 I — . If to one <et of fact «o connected together as to form flio Kame traacactiOD more 
Tr\al o/ nerc Uan offenres than ooc arc committed by tbe same person, be may be charged with 
one o/fmee and tried for e^ery such offence at the same time 

II — If a e nglc act f i!U rnth n two separate defioiUoos of any law lo force for the tioe being 
One ofjenee falhng by wUicli ofleoees are defined or pun slied tl e person who does it may be 
u\V tRft''odc/intr<on& clinrged with each of tho offences so comm tied but he must not reeeivo a more 
M\erc puni.bucnt th tn coul \ be awarded by tbe Court which tries him for either 


(9'') 21 All 127 (131 132] 189S All W N 205 Quem Empress t itathura Prasad (Sections lOf 
and 409 L F C ) 

(6^) 6 Cal 4 j 0 (454) 10 Cat L lUp 421 Empress v SrttuKhKur (Sect ODS 167 and 460 I F 0) 
( 17] 4 AIR 1917 Sind 40 i41) 10 Sind L B 192 18 Cri L Jour 6C4 Certmaf Hemanmat v Emperor 
(Sections 193 and 465 ftith 109 I P C) 

{ 29) 19'>9 Mad ^ N 891 (397) Collett v Emperor (Sections 279 and 004 I P C) 

(13) 14 Cti L Jour 116(116) 16 Ind Cos 676 (AH) Sla^t v Emperor (Sections 803 and 323 IFC) 
( 92) 14 All 50'’ (503 504) 1892 All W N 95 C“«wAipresav JSfwfua (Sections 802 and 392 I 1 0) 
(24) 11 AIR 1924 All 31G (317) 46 AU 54 25 Cn h Jour 46C Puttoo Lai r Emperor (Sec 

lions 3‘>3 and Sii I P C) 

( 21) 11 AIB 1924 All 454 (45S) 46 4U 138 25 Cn L Jour SS** BadluSliahr Emperor (Sections 
see and 369 I P c ) 

(O'*) 15 C P L B Cr 63 (54) Emperor v Etshau Panla (Sections 380 4g4 and 457 I P C) 

( 32) 19 AIR 1932 Pom 277 (‘’78) 33 Cn I, Jour CI9 Kruhmtjs Anant v Emperor (Sections 

380 and 457 Penal Code) 

( 04) 1 Cn L Jour 537 (539) 1904 U B II 1st Qr Cr P O 2 Emperor v Asgar Ah (Do ) 

(32) 19 AIR 1933 hind 64 (05) 26 S nd L B 191 33 On h Jour C50 £mperor v /fftiirsinj 

27 Cn L Jour 305 Emperor v Manant E Mehta (Do ) 
Cn L Jour 673 Homes/iunr Erijnohan v Emperor 

(bectioQs 409 and 477A I P C) 

(02) 4 Bom L R 433 (4341 Emperor \ Nathalal (Do) 

( 32) 19 AIR 1932 Ca! 49(5 (486) 63 Cn L Joor 26o Hagendra Eatk v Emperor (Do ) 

( 07) 5 Cn 1/ Jour 341 312) 30 Mad 3‘’S 17 Mod L Jour 141 2 Mad L Tim 177, r»ift£jnflf/iais 
V Emperor (Dn) 

(82) 8 Cal 634 (63c) iQ f;,! I, Rep 466 Ftiprcss s Utlom (Sect ons 411 and 413 I F C) 

(31 21 AIR 1934 pat 170 (172) 35 Cri L Jour 614 JangU Msan y Emperor (Accused charged 

in aitcmatiTe of kidnapp ng or abduction of minor girl— Separate cbar(,e3 mu't be framed in reT*^* 
each oflence ) 

( 34) 21 AIR 1934 Bom 303 (305) 35 Cn L Jour 1477 Kfcimchflnd A Mehta v Emperor (CUu-o 
(a) (ui) and Claose (b) (u) of Section 103 of tbe Presidency Towns lo'olrcncy Act ) 

Note 9 

1 { 16) 3 AIB 1916 Cal 124 (124) 17 Cn Ii Jonr 224 Rahtman Pi6i ▼ Mondsl 

( 18) 5 AIR 1918 1 ag 107 (los) 20 Cn I» Jour 751, Jlan Smgh \ JE;»npefttr 
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( 3 ) If several acts, of which one or more than one would by itself or 
A=lsco»st.Mtog<.n.olim=e, themselves constitute an offence, constitute when 

buico»!i.iute.svi.Meoo.toea combined a different offence, the person accused 
, oOms of them may be charged with, and tried at one trial 

tor, the offence constituted by such acts when combined, and for any offence 
constituted by any one, or more, of such acts. 

( 4 ) Nothing contained in this section shall affect the Indian Penal 
Code, section 71. 

Il/uttrdtfons 

TO SUB-SECTION (1) — u , 

(o) A rescues B a person in lawful custody, and in so domg causes grievous hurt to O 
constable in whose custody B was A may be charged with, and convicted of, offences under 
Ss 225 and 333 of the Indian Penal Code 

(6) A commits house-breaking by day with intent to commit adultery, and commits in th® 
hous* so entered adultery with S s wife A may be separately charged with, and convicted o , 
offences under Ss 454 and 497 of the Indian Penal Code 

(c) A entices B the wife of 0, away from C with intent to commit adultery with B, and 
then commits adultery with her A may be separately charged with, and convicted of, oliences 
under Ss 498 and 497 of the Indian Pena! Code 

(d) A has in his possession several seals knowing them to be counterfeit and tntendiD? 
to use them for the purpose of committing several lorgeties punishable under S 465 ol th« 
Indian Penal Code A may be separately charged with, and convicted of, the possession of each 
seal under S 473 o! the Indian Penal Code 

(e) With intent to cause injury to B, A institutes a criminal proceeding against hw 
knowing that there is no just or lawful ground lor such proceeding , and also falsely accuses b 
of having committed an offence, knowing that there is no just or lawful ground for such 
charges A may be separately charged with, and convicted of, two offences under S 211 of the 
Xadian Penal Code 

(f) A with intent to cause injury to B falsely accuses him of having committed sit 
offence knowing that there is no just or lawful ground for such charge On the trial, A g>ves 
false evidence against B intending thereby to cause B to be convicted of a capital offence ^ 
may be separately charged with, and convicted of offences under Ss 211 and 194 ol the Indian 
Penal Code 

(g) A, with SIX others, commits the offences of rioting grievous hurt and assaulting a 
public servant endeavouring in the discharge of bis duty as such to suppress the not A may be 
separately charged with, and convicted of offences under Ss 147, 32S and 1S2 of the Indian 
Penal Code 

(h) A threatens B, C and D at the same time with injury to their persons with mte“‘ 
to cause alarm to them A may be separately charged with and convicted of, each of the 
three oiiences under S S06 ol the Indian Penal Code 

The separate charges referred to m Illustrations (a) to (h) respectively may be tried at 
the same time 


TO SUB-SECTION (2) — 

(l; A wrongfully strikes B with a cane A may be separately charged with and convicted 
of, offences under Ss 352 and 323 of the Indian Penal Code ’ 

(j) Several stolen sacks of com are made over to A and B, who know they are stolen 
property, lor the purpose of concealing them A and C thereupon voluntarily assisi each other 
to conceal the sacks at the bottom ol a grain p,i A and B may be separately charged with, 
and convicted of, offences under Ss 411 and 414 of the Indian Penal Code 

(k) A exposes her child with the knowledge that she is thereby hkely to cause its death 
The child dies in consequence of such exposure A may be separately charged with, and 
convicted of, offences under Ss 317 and 304 of the Indian Penal Code 


III — If several acts of — ’ 

Aefj uurally consfi when co 
luting more than one tunc bci 
o]}tnct,bui ecUtcfircly may bo v.>,.ibtu aim entry oftcocc which Le may have committed, but t 
^inj cifhm one de most not receive for such offences collectively, a punishment more severe that 

“IgU have been awarded, by the Court trying him for any ono 0. 

such oficnee , or for the oflence formed bv their combmatioQ 
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(0 A dishonestly uses a forged document as genuine evidence, In order to convict D, a 
T<ublic servant, of an offence under S 167 of the Indian Penal Code. A may be separately 
charged «’ith and convicted of, offences under Ss 471 (read with 466) and 196 of the same Code. 

TO SUB-SECTION (3) — 

(m) A commits robbery on B and in doing so voluntarily causes hurt to him. ^ may be 
separatelj charged with, and convicted of, offences under Ss 323, 392 and 394 of the Indian 
Penal Code 

Illustraliont 

To FawgrapU I — 

(tt) A re-<-ue« B n pcr'on in kirful cnstody, and causes grievoua hurt to C, a constable in whose 
cu'lodr B was A my ho Foparatek chafed ailli, connoted of, and punished for, offences under Ss 225 
and 333 Indian I cn «l Cole 

(b) 4 has 10 hi' po ® >on «cvfnl counterfeit sesU, with the intention of comnuttmg several 
forg'-'inj A msT bt 'eparately charged with convicted of and punished for, the pOMCtoioa of each seal 
io' a di tirct forge rr under S 473 Indian Penal Code 

(ci A with intent to cau-c injury to D, in'titules proceedings against him knowing there is no 
jj i or Uvful ground for such proceedings A al-Afal ely cliatgcs B with Lavmg committed an offence 
A mar he «cparati!j tbarged with, convicted of, and puni hed for, two offences under S 211, Indian 
1 cnal Code 

(d) A with intent to injure B bru>g> a fdsO charge against him of having committed an offence. 
On the trial A give-, fal-e evidence against D A may be separately charged with, convicted of, and 
luoisbedfor offences under h 211 and 194 or S 195 Indivu Penal Code 

(t) A, knowing that D, a female minor, has been kidnapped, wrongfully confiaes her and detams 
her a' a slave A may be separately charged wiib, convicted ol, and punished for, offences under Ss 363 
(read with 5 367) and 370, Indian Fcnal Code 

(fj A Willi SIS other* commits the offences ol noting grievous hurt and of assaulting a pubbo 
servant engaged m suppre Jog the riot A may U separately charged with, convicted of, and punished 
for, offences under Si 147, 323 and 1S2, Indian Penal Code 

(g) A cruninally intimidates B, C and D at the same time A may be separately charged with, 
convicted of and punuhed for, each ol the three offences under S 506, Indian Penal Code 

(h) A intentionally causes the death of three persons by upsetting a boat A may be separately 
charged with, convicted of, and punished for, ibtee offences onder S 302, Indian Penal Code 


To Paragraph II — 

(t) A commits mischief by cutting down a tree in a Government forest The tree overhangs the 
bank of a nver and falls into the stream A commits theft by having severed the tree and by floating it 
down the river to bis villago where he sells it A may be separately charged with, and convicted of, 
offences onder Ss 420 and 379, Indian Penal Code, but the Court which tries him may not inflict a more 
severe eenlence than tf it had convicted him nnder S 379 only 

(j) A wrongfully strikes B with a cane A may be separately charged with, and convicted of, 
offences under Ss 352 and 323, Indian Penal Code, but the Court which tries him may not inflict a 
more severe Eentence than if it had convicted bim under S 323 only 

(k) A wrongfully kills a baSalo worth sixty rupees belonging to D, and then takes away the 
carcass in a manner amounting to theft. A may be separately charged with, and convicted oh offences 
under Sj. 429 and 379, Indian Penal Code, but the Court which tries him may not inflict a mote severe 
sentence than if it bad convicted him under S 429 only 


(l) Several stolen sacks of corn ate made over to A and B, who know they are stolen property. 
A and B thereupon assist each other to conceal the socks at the bottom of a gram pit A and B may be 
separately charged with and convicted of, offences under Bs 411 and 414, Indian Penal Code, but the 
Court which tries them may not inflict a severer sentence than tf it had convicted them under one of 
those Sections only 

(m) A uses a forged document id evidence, in order to convict B, a pnbhc servant, of an offence 
under S 167 A may bo separately charged with, and convicted of, offences under Si. 471 (read with 
B 466) and 196, Indian Penal Code, bat the Court which tries him may not inflict a severer sentence 
than if it had convicted him under one of those Sections only 


To Paragraph III __ 


(nj A commiU house breakin" by day with intent to commit adultery and commits, in the house 
so entered, adultery with B « wife A may be separately cbaiged with, and convicted of, offences undet 
Ss 451 and 497, Indian Penal Code bnt the Conit which tries him may not inflict a severer sentence 
than if It had convicted him under S 497 only 

foj A robs B, and in doing so, volontarily causes hurt to him. A may be separately charged with^ 
and convicted of, offences under Ss 323, 392 and 394, Indian Penal Code, but the Court which tries him 
way not inflict a severer sentence than if it had convicted bun under 8 393 or S 394 only 
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TBI&Ii FOR lIQRn THAN ONE OFFENCE 


Synopsis 

lO Illustration (D 

II. Sections 234, 235 and 236, U mutually 
exclusive. See Note 2 on S 239 
12 Failure to charge under sub-section (1)— 
Subsequent trial thcreJor — Section 403 
See S 403 and Notes thereon 
\Z Jowvt Milt lot several charges not forming 
part of Same transaction — Effect 
14 Offences forming part ol same transactm 
Jurisdiction to try 


1 Scope of the section 

2 “Same transactfon” — Sub-section (1) 

3. “More offences than one “ 

4 “Are committed by the same person*’ 

5 “May be tried at one trial” 

6 “Trial” includes conviction 
7. Sub-section (2) 

8 “Constitute, when combined, a different 

offence' — Sub-section (3) 

9 Sub-sectfon (4) See Note 4 on S 35 

NOTE to the Synopsis See the Notes indicated for the following topics 
Acts mclnde illegal omis'ions. See S 3, ants (2) Jomt charges See S 233, Note 1 
of General Clau'cs Act 

Burden of proof on prosecution as to applrcahthty 
of Ss 234 to 239 See Note 1 
Connected as cause and effect Seo Note 2 
Connected as principal and subsidiary acts See 
Notes 

Conspiracy and offence for which conspiracy form- 
ed See Note 2 

Pcsuabihty of aroidtnq embarrassment Sec NoleS 
Identity o! purpose and continuity of action See 
Note 2 

Instances Seo Note 2 


Joint trial, some with jory and some With asses 
sor; See S 269, snb-s (3^ 

Offences for which complaint by or on behalf of 
Gwattnissent vs aceded See 8 
Offences under different sections or definitions See 
S 233. Note 3 

Prejudice to accused See Note 5 
Prosunity of time See Note 2 
Question of same transaction is one of fact 
Note 2 

Section petmi'sire and not mandatory Ses Nets 8 
1. Scope of the section. — This section is anothci csception to the rule ifi 
S 283 that there should be a separate trial for cNcrj offence charged "Where the case 
■aithin this section, a single tnal for more offences than one is legal The exception onlf 
extend?, hotveaet, to the tnal and not to the framing of charges The general rul0 
every offence should be elmged separately applies though there may be one trisl foi 8^ 
sneb offences nnflor the provisions of the section * Sec also Notes 4 and 5 on S 23S 

Separate trial for different offences being the rnle and joint trial the exception, 
the burden of proof is on the prosecution to sbon that the case falls tnthm the except*®^^ 
to the general rule * 

See also the undermentioned case* 


(^) A entices B, the wife of C <>"«*«• •» 

charged with and eoUTicted of, offences 
tries him may not inflict a pererer sente 

Code oi ISfij S 240 

Charges in cases jaXivig 240 'Wheo it appears to the Magistrate that the facts wJneb caO 

mthm two or more Sections be established m eridence show a case falling within two or moro gechoni 
of the penal Code of the I enal Code the charge shall contain two or more heads, each ot 

which shall be applicable to one of such sections 

Section 235 — Note 1 

1 . 1 3S) 20 AIR 1939 Cal 321 (322) 40 Cn 1> Jour &49 Ifanda Ghose y Emperor 
( 39) 25 AIR 1038 Bom 481 (484) I L R (1939) Bobi 43 40 Cn L 3oae 118 Fmveror 


I be separately 
Court which 


Fnramalh 


lied o» 
. (1939} 
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2 “ Same transaction” — Sub section (1) — Sub <!oction (i) i ro\ idea tbit 
Jin jxrrson niav Ix' cbnrgcd nith and tned at ono trial for fln> number of offcncca 

Tvbicb le 1 alleged to Imc comiiiitfed in one senes of acta so connected together as to 
form part of the ‘siino tran'^action ^ The cxprc^ion *»ainc transaction baa houeier, 
not IxTcn d Seed in the Code From lU \cr\ nature the word transaction la incapable 
of exact definition an 1 nj iicar» to ha^c l>oen iiirpo elv iisctl beenuso it bas tbis quality* 
It sboulJ lie inter] n ted not m an\ or tecbmcal v\a\ but in ita ordinarj ctjmo 

logical meaning® of an affair or a earning through ‘ The Court nny also look for 
guidance to the illn«trntnns to tlic section loracinbctmg houcicr that those illustiations 
arc not exhaust ivi ® In i «j; rror \ S/ini M/nZfi® it tvas observed that the real and substantial 
tc t for dctrmnuin vldhcr '^vcral offmccs are connected together so aa to form ono 
transact on d nn 1 iijon irhcthor ihev arc co related to one another m point of purpose, 
or a.® n 1 c an 1 t ffect or as \ nncipa! and subsidiarv acts na to constitute one continuous 


Note 2 

1 < 41) S' Air 1941 Mad 339 (340) i'* Cn L Jour 414 193 Ind Caa 375 In re Balam Pate lya 
<3p) •’j \,m 1939 Com 431 (191) I L R (1939) Bom 4“ 40 Cn L Jour IIB Emperor y Karamalh 

Golatra i (1! ofiencts arc cou m tied in the cour*« ot Ibe tame tmnsart on they may be tned together 
altl ou^b thev are more 0 an tUrce in number end extending over a period of more than a year) 

(1900) 1 Low Our Rul 33 (3> 3G) (FB) Quern Empr ss v Ate IFn (1)1 cit worVing of etiU and possess on 
of fp nt manufactured in tl at still ) 

( 15) '> AIR 1915 ill S'-O (350) IC Cn L Jour 79,> (79C) SohanJ<it v Enptror (Oflenees under Ss 403 
and 417 Penal Code can bo tr cd togeibet ) 

2 ( 4 o) S’ AIR 1945 lat ■’93 (*’91) 21 Pat 144 40 Cn L Jour 6a2 230 led Cas 80 (DB) PalaJfc* 
Dandapai i t Fmperor 

{3C) 23 Air 1930 Dom 151 (ISO) CO Bom 148 37CnLJoar068 Shapurjiy Emperor 
( 0«) 6 Cn L Jour 191 (19 j) 1 S od L R 73 rmptror y GhvUtm 

■(2 j) I** AIR 19’3 S nd 233 (’’35) 18 Stod L P 199 27 Cn L Jour 2>>7 Era Crossljf Woodward t 
Emperor 

( 21) 8 ilP 1921 AU 19 ('>2) 2’ Cn L Jour 041 Sanuman t Emperor 
( 23) 10 AIB 19^3 All 89 (69) 24 Cn L Jour 155 Gnnes5* Eol v Emperor 
( 91) IS Com 491 (495) Quetn Empreu r Paitruppit 

(27) 14 AIR 19i7 Doai 177 (183) 51 Bom 310 28 Cn L Jour 373 St}ma.\ y Emperor 
< Oj) 2 Cn L Jour 578 (5 1) 80 Bom 49 7 Bom L R 033 Emperor y Eatto Banmant 
( 33) 20 AIB 1933 Com 2C0 (207) 57 Bom 400 84 Cn L Jour 670 llataralt y Emperor 
( 20) 7 AIB 1920 Lab 205 (207) 1 Lab 562 21 Cri L Jour 6^0 Pahlad y Emperor 
( 27) 14 AIR 19'’7 Lab 274 (275) 28 Cn L Jour 357 SIuhanmad^ v Emperor 
( 2') 12 AIR 1925 5Iad C90 (700) 26 Cn L Jour 1513 49 Mad 74 7»i re ilallit Dora 
( 10) 11 Cn L Jour 259 {2 j 9) 5IndCas8l7 33 Mad 50^ Charagudi Venkatadrt y Emperor (It is 
not n«^essary or advmblc to attempt fo define it ) 

3 (41) 31 AIB 1944 Bom 306 (311) I L R (1914) Bom 7‘>8 (DB) Eeskailal Tmbhuiandas y 
Emperor 

{ 36) 23 AIR 1930 Bom 154 (156) 60 Bom 148 37 Crl L Jour 688 S) apurj\ Sorabji v Emperor 

(Common Eonse and Ordinary use of Jargungc must dee da wbetUer on the facts of a particular ease there 
13 one transact on or sereral transact ons) 

( 25) 12 AIE 1905 (59 0 jjjgg) 26 Cn L Jour 1513 49 Mad 74 7» re J7a((M Eora 

( 97 01) 1 Upp But Rul 31 (10) Bga Po Ke y Queen Empress 
( 10) 11 Cn E Jour 293 (egi) 6 Ind Cas 242 (Mad) Mmafappa v Emperor 
[See also ( 30) 17 AIR 1930 Mad 657 (858) 63 Mad 937 32 Cn L Jour 30 Ramaraju Thevan y 
Emperor ] 


(34)21AIU 1934Pat4H3 (181 485) 13 Pat 161 36CnLJoar342 Ramn(tf;i Eai v Emperor 
f. 1 (IM Que n Empress y Pakirappa 

( 05) 2 Cn L Jour 578 (5g:) 30 i3<,ni 49 7 Bom L B 633 Emperor t Datlo Banmant 
( 23) 10 AIB 19‘’3 A!) gg (gg| gl Cri L Jour 185 Oanes} \ Lai y Emperor 
( 10) 11 Cn L Jour 293 (291) 6 Ind Cas 242 (Mad) Hfiixaleppa v Emperor 
(09)8CriLJourl9l(i0j) 1 Smd L R 79 Enperory Okulam 
6 ( O’) 27 Bom 133 (139 139) 4 Con, e R 930 
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action.” And this has been adopted generally by the Courts.^ Pioxxviiiy of tme is not so 


7. ('46) 83 AIR 1946 Oadh 26 (32) : 1945 Oadh W N 331 (348) (DB), Tahawar Ah Khan v. Empercr. 
(The fact that offences are committed at different tunes does not necessanly show that they may not be 
BO connected as to fall within s 235 of the Cr P. C — The occasion may be different, but there may be 
a continuity and a. community of purpose) 

(■44) 31 AIR 1944 Bom 306 (311) I L R (1944) Bom 728 - . . • - 

(’44) 31 AIR 1944 Oudh 122 (128) : 45 Cn L Jour 538 : 

Prasad v. Emperor. (Although several items of defalcal 

necessarily constitute one transaction, each act may be completely separate from the others If tbs acts 
of criminal breach of trust by themselves cannot be regarded as connected or if the acts of falsification 
by themselves cannot be regarded as connected, there cannot be such connexion between the secies of 
acts as a whole as to constitute one transaction Bat if there exists such connexion betueeu the acts cl 
cnmmal breach of trust on the one hand and the acts of falsification on the other as to constitute in 
law one offence in each ease, all these acts constitute a series of acts so connected together as to form the 
same transaction, for the connection between the falsification regarded as a whole and the crimmsl 
breach of trust regarded as a whole is obvious particularly when the definite allegation is that the 
falsification alleged was designed to farther the erimioal breach of trust alleged The reference to S 2^4 
m S 222 (2) does not necessanly imply that the word "oficnce” cannot be given the same meaning m 
8 235) 

(’42) 29 AIR 1942 Oudh 441 (442) : 43 Cn L Jour 776 • 18 Imck 403 : 201 Ind Cas 737, Uirahly. 
Emperor (To ascertam whether a senes of acts would fonn part of the same transaction tie nio'4 
important point to be considered is whether there was a common purpose and design and continuity of 
action Where the common object of an unlawful assembly was to beat and extort money from a person 
and people from a neighbouring village come to rescue him but were chased back and the tiles of 
houses m that village were broken and the people of another village who came to remonstrate agaio'4 
such action were assaulted, it was held that the assault of the second batch of villagers was not becaase 
they interfered witn the extortion and beating but because of their interference with the breaking of 
the tiles o! houses in another village and hence it was a separate transaction and could not be tned 
jointly with the offence under Ss 147 and 384/511, Penal Code ) 

(■41) 28 AIR 1941 Sind 121 (126) : 42 Cn L Jour 716 • 195 Ind Cas 267 (DB), Moujah V Emperor. 

{ 

( 


ttanuiaion ) 

(■36) 23 AIR 1936 Bom 154 ( 16 ft) 60 Bom 148 37 CnL Jour 688, Shapurji v Ejanertir 
(■ 21 ) 8 AIR 1921 All 19 (22) 22 Cti L Jour 641, Sanuwon v. Ewpersr. 

(’06) 4 Cn L Jour 420 (421, 422) 2 h R 147, Empress v. J7an Rnof. (Distinct interval of tune •— 
Not eame transaction ) 

(’28) 15 AIR 1929 Oudh 401 (401) . 3 Track 664 • 29 Cri L Jour 801, Rasul v Emperor (Tnal of 
offences under Ss 324 and 325. I P C , though outside common objects of notin'’ is not inch’s! if tbe 
acts constitute one transaction ) ° ° 

(’24) 11 AIR 1924 Cal 389 (391) : 50 Cal 1004 25 Cn 1» Jour 1032. Kushax JUalhh v. Emperor. 

(Abduction and concealment on different dates ) 

(■22) 0 Ain 1222 L.h HI (1«) ; 22 Cn L Jmr 505, Goirfn Sinj). , Emvmr (Thell «nd .SB«» 
eommilled on diBerent occasions — loindec ol charges for. is bad and vitiates trial t 
(■34) 21 AIK 1934 U.d 88 (94) ; 57 Mad 545 35 Cn t J„„, 631, F.alr.la v. (genes ol art* 

ol miappropnation, though snbject ol sri«iato charges can be joirrtl, trred rvith the rnatrt oBence o' 
conspiracy to commit breach of trust ) 

(■171 4 AIR 1917 Low But 5 (5) ; 19 Cn L Jour 34, Emperor v Ega Lu Gale (Illegal possession of 

contraband - Possession of both^ides held 


to be part ol same Iransaetion ) 


Emperor. (A®* 
C , in tbe eitef 
was misjomdo^ 


(2C) 13 AIR 1926 Smd 151 (153) :20 Smd L B 74* 07 r,. T rr . ^ 

(Accused decoying girl to make money by ginnjr her in mamanp on nroi ♦ ’ ,a 

and after about fortnigbt cheating a man by mdneement to marry the nx? Thn°'°ff 
and 420, renal Code, held conrm.ltni m tbl «in.. transLitoX' ° 

(•12) 13 Cn L Jour 633 (840) j 17 Ind Cas 705 (Bom). Emperor v w 

(•15) 2 AIK 1915 Cal 088 (699) ; 16 Cri I, Joire 3 4) S^peJiL.X f j T" a r rraal 

A//arri, Kntjal v. Jfotrmolinn Hop. ' ' oni Etmmirancrr of IW" 
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ca-cnt il a continuity of action anti |iHrro<=c* On the one hand the mere pro-yiraity of 


( 10) 11 Cn L Jonr 25S ('’Cl) 5 Ind Cas P17 33 Mad 502 Choragud% v Et iperor 
( I®) 6 MK 1919 't*d 353 (33G) .0 Cn L Jour 145 Krtsl ita v Emperor (Unlawful assemblies at 
different p acts— F seb w tli d (Icrcnl common object but all in fiursuance of a common purpose — Acts 
ol all accu-cd can be ruI jecl of one Inal ) 

{ 25) 12 AIR 113^ ’'Iftd C^O (C92 700) 49 Mad 74 26 Cn L Jour 1513 In re ilallu Dora (Reilly, J , 
contra ) 

( 14) 1 AIR 1914 O idh 2 5 (2 «) 17 0 dli Cas 27C 15 Cn L Jour 613 Abbas-Quh Khan v Emperor 
( O"') S Cn L Jour 191 (I'^j) 1 S nd L R 73 Emperor v Ol ulam 

( 2'’) 16 AIR 19->9 bom 290 (303) S3 Dorn 4"9 31 Cn L Jour 65 Emperor v C E Ring 
( 20) 7 AIR lO’C Mad 201 (202) 43 Mad 411 21 Cn L Jour 297 TF E Loelley v Emperor 
( 33) 20 \IR 1333 Cal SOS (309 310) 31 Cn L Jour 530 Ah Euisaxn v Emperor 
( 20) 7 Air 1320 Fat '*30 (232) S Fat L Jour 11 21 Cn L Jonc 161 Gounda t Emperor 
( 1C) S AIR 1916 Ma 1 5^0 (Sul) 16 Cn L Jour 323 Vtrupanna Goud v Emperor 
(’20) 7 AIR 19.0 Lab 265 (26") 1 Lab 562 21 Cn L Jonr 626 Pahlad v Emperor 
( 35) 22 AIR 1935 Cal 312 (313) 62 Cal 809 JirtiAtrina Jhunjhuntoalta v Eurdut Rai Copal Rat 
(05ence of miNappropriat on in re peel of scttral items may be joined With charge of falsification which 
IS one of ecnc’ ol act ) 

(35) 2” AIR 1935 Vag 119 (150 36 Cn L Jour 1153 31 Nag L R 318 R S Ruthar y Emperor 
(’10) 11 Cn L Jour 13u (ISO) 5 Ind Cas 436 (Mad) Krishna v Emperor (Defanjatory resolutions and 
tni ntmi ci on of revslutions to a new'papor arc not part» of the 'ame transaction m the absence of 
concert.) 

raO) 13 AlP 1920 Oudb 101 (105) 26 Cn L Jour 160'* Dishambar Nath v Emperor 
( O') 8 Cn L Jonr ll (13) 4 Nag L R 71 Emperor y DaUcanl Singh 
( 32) 19 AIR 1932 Com SIS (546) 50 Com 488 34 Cn L Jour 357 Sanjiv y Emperor 
(*29) 10 AIR 19J9 Com 128 (130) S3 Com 314 30 Cn L Jour 568 Emperor y Copal 

( 25) 12 Air 1925 All 301 (303) 20 Cri L Jour 731 Tufatl Ahmad y Emperor 

( 31) 1931 Mad M* N 550 (5S7 S53) CaUidfi v Emperor (Where it was held that identity of purpose 
IS not the only t«*t ) 

(8*) 19 AIR 1932 Lam 277 (378) 33 Cn L Jour 619 Ananf v Emperor (Do) 

( 17] 4 AIR 1917 Pat 237 (289) 18 Cn L Jour 739 Ohast Ram y Sukra Uraon (Where it was held 
that the mere sameocts ol motive docs not make d slmct acts parts ol same transact on ) 

( 16) 6 AIR 1918 Pat 313 (314) 19 Cn L Jour 255 5>fdl Prasatf v £mpcror (Co) 

( 27) 14 AIB IS**? Bom 177 (183) 51 Dorn 310 2$ Cn L Jour 373 Sejmal y Emperor (Where it 
was held that erea community o( purpose is not necessary ) 

( 26) 13 AIB 1920 AU 334 (336 337) 48 All 325 27 Cn L Jour 445 Raftmtaman Khan ? Chhoiep 
Lai (Where the expression idenl ty of putposo was ( referred to the expression communityi of 
pufpoM ’ It was held tliat ident ty of purpose is enough ) 

[See ( 39) 25 AIB 1938 hag 283 (285) ILR (1939) Nag 686 40 Cn L Jour 197, ^ans Sadoba y 
Emperor (Unity ol lime place and purpose ought to bo looked to )} 

Also eee S 239 Bote 6 

8 ( 45) S" AIR 1913 Pat 293 (291) 21 Fat 144 46 Cn L Jour 652 220 Ind Cas 80 (DC) Palakt 
Dandapant v Emperor 

( 46) 33 AIB 1946 Oudb 26 (S'*) 1915 Oudb W h 331 (318) (DB) Tal aioar AU Khany Emperor 
(4i/29 AIR 1911 Bang 33T(3^/ 43Cn.LJoatiiS 1341 fiang C B 133 Ind Cas 2T, C S 
Astell V Eng Take 

("SS) ILB (1938) 1 Cal 99 (107 109) 41 Cal W N 1112 Kamalakant Ray y Emperor (There must be 
one cont nuous thread of a common purpose running through the acts to support a joinder ol charges m 
respect thereof ) 

( 36) 23 AIR 193G Bom 15 1 (157) CO Com 148 37 Cn C Jour 698 Shapurji y. Emperor 
{ 05) 2 Cn L Jour 678 (581) 30 Cora 49 Emperor y Datlo Eanmant 
(06) 4 Cn L Jour 420 (421) 2hagLni47 Etiperort Ean Raol 
( 31) 18 AIB 1931 Pat 52 (53) 32 Cn L Jour 478 Canesh Perskad y Emperor 

( 29) 16 AIR 1929 Bom 128 (131) 53 Com 344 30 Cn L Jour 538 Emperor y Copal 

( 21) 11 AIR 19^1 Cal 389 (391) 50 Cal 1004 25 Cn L Jour 1082 Kushai Ealik y Emperor 
{ 25) 12 AIR 1925 Cal 5S0 (581) 26 Cn L Jour 369 PatU Paban Ray y Emperor 
( 20) 7 AIR 1920 Lah 265 (267) 1 Lah 563 21 Cn L Jour 626 Pahlad y Emperor. 

{ 16) 3 AIR 1916 hag 73 (76) 13 Nag L R 35 18 Cri C Jonr 339 Ganwdnf y Emperor 

( 17) 4 AIR 1917 tiow Bur 6 (5) 19 Cn L Jour 31 Emperor y Nga Lit Gale 

( 30) 22 AIR 1935 hag 149 (151) 36 Cn L Jonr 1153 31 Nag L R 318 R. S Ruihar y Emperor. 

( 27) 14 AIR 1927 Lah 274 {27u) 28 Cn L Jour 857 if«Aammad» y Emperor 
(1900) 1 Low But Bui 361 (302) Kga San Dash y Oroten 

( 12) 13 Cn L Jour 485 (486) 16 Ind Cas 485 (Low Cur) Uga Tha G'ji v Emperor 
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ilino ktuccii H( acUamU not nofcmiily conBlIiiito llin fiotB jiartn of tlio SAiiio tmrn- 
tictlon." on tlw' otlioi hand, tLo jnfiio /net lliafc llioro nro inltrAalfl of limo liotwoon tlio 
ArtilniH lutH aUU not nrntuftrily Inij'oit vniit of conllnnity,*'’ llinii;,!i tho lonfjtli of Ihd 
iiitiivnl iniiy lo ivn Iniiortant doniont l3i clotouniiunK tho rinoMtion of ooniioxlon liotAAPCii 
tlm Hivpriil nch*' 'llio tiiinniptioti itflolf ikM jiot lio a fiiniinal tmiiHactinn, an offenca 
ran Ixi roimnlllfc^ m Urn conruo of a lraiv«\cUnn Uw aim of ih I'infpcUj 
It lifH, liou(\(r, Ixcn 1»!(1 (ii tlio nmltinioulioiKcl casoi” tliat inormiiu 0 / flow H aIm 
■>iecp%\niy in oiilo to (oiwtitiitn tho ncta jwih of llio wiino tiaiiHiiction 

Altlioii^li accnuliiij' to tho tf it i>Hnllo ««1 of action anil pin I'oss 

H iue< nary in oiihi to ron<tilnto tho ai Mini net*!) inuU of tlio aaino transaction, tho incro 
< xiHti nco of Hoino {jnuial piii] om 01 dfiilffn muli na iloftaiulmK tlio jinl lie, js not miiriciont. 
'I ho 1 inixi 11 jiuiHt U) HoiiK thirif' rmllciilni anil ilifijillo** 'llio Moulrt 'Vontiniilty of action" 

( 17 ) I Mil 1017 I it Jh 7 (Jhh) 1 h Oil Ti loiu 710 Ohau Ilntn v / m\erpr (Oomililnli on Bnnio rhy 
1 1 i-liiillirUy if nil tl\o Ih au (.nuin I l)r J>inl trltl N\<>ml iifxom f >r illitliirt nlTinr-rH at (llffcrcnl 
llitM) 

( U) )H ADI 1071 1 it injdlll lOi) t aotrl L Juir All Abtur I iAi»» V I mjeior. 

0 ( Ji| ffjldtxsj 1 OdOHdfl?) •llOilW N1112 hamah fCantd /layv /■mieror^ 

( JJt tJ Orl li Ji ar iH 3 (IHA) 15 la I tiis 1 H 7 (IHO) (f, 0 A Hui). (tyi v / aijx’rar, 

( 0 .') .11 Ml I 1 (U 71 J Will J 03 A'rtsWi 4 <i’iuiv / if/ai V Aatjvrci 
AUihidH <!i 0 N tiA 

10 ( 1 ( 1 ) J! AlU min Oilli.'n (U) miSOnUiWN Ul(ai 0 ) 0 »n) 'Inhfih.arAUKhwv Fmp/ror 
t W) n IV tm l-t) \ Cat fla UOa) t\ Ovl \S N lll j KA»ia(i Artnf i,i>/ ^ / >i»p«cpr (Mero AlfiwnM' la 
tiiai 1 1 I lain Idwiia t)au aiinWl ii i f oiif>olt> a . nii<| of anotla r Mill not neci xarily Imi-ort want of 
mioli ( )aUaiilly ) 

( (IJ) .7 H III 1 13 (I H) 1 | 1 oai [i ]l 0)0 7 V 

( 07 ) J I iw Hiir Itiil 10 (Jl) N(ji In pu V Aintf 7 mi^tor 


(17) 4AIII mi7 Hlal 40(11) 

^aniiia triinn li a la H 3 J 5 
timt liilirinU of tlna ur { lioii 
(MS) 7 J \lll lUIV Ntih 110(13 
12 ( 13 ) Ji Alfl 1013 Nih tlO 
19 ( ID) n Aiii mm MiI ih? 

( 10) u AUl mm Cal tHH (mil) 

*Hiia.irvi"n 7 , i 
( IH) * ^■ 

(J 7 l . ■ 

( 01 ) . . 

( 00 ) IS II m 101 ( 11 ) 5 ) 7 


lercry SAeui/alU 

10 HImI I 11 1071 iHO'i >1 .oo< ^ 




- w tfi,, <uaMii«nv j-mi'tror 
Ch«Hl'-n 7 )» \ Aaaiali Ohainx 
Oil I, Jour 71 , 37 nrfAaa i 7 iHj'tror 
rrtm«»riifia> 7 ti;at-nlli 37 ir 
l*U4i7, f.i}vror v 
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■^0 not mein nicrcU doim: iho «.imo thing or ‘similir things contmiiouslj or ropofttedly, 
for a rmimng series of smnlnr trinsactiona is not according to tho ordinary uso of 
langnn'T' the Paine transaction Tie nonls mean tho following up of soino initial act 
tlirou<’li all its consequences and incidents until the senes of acts or group of connected 
net, comes to an end either I j attsmment of the object or hj being put an end to or 
abandoned If am of those things liappcns and the whole procegg ig begun over again it 
as not the pamc trinsaction but a new one m spite of tho fact tliat tho sanio general purpose 
mav cont nuc 

Wien a person is charged urilh two oflTcnces and tlie evidence to prove tho one 
oflonec i« identical with that bj which the other is to be cstablishocl then the two must bo 
held to Imo l>ccn committed in tho course of tlio same transaction “ 

It w ill lx? clear from tho alxii e di-eussion that the question as to w hat does or does 
Bot form part of the same transaction is a question of fact‘s depending largely upon tho 
•circum, Unccs of each case^* As pointed Out by Sadoaiva Iyer J m KumaramtUhu v 

IS (’41) 2S AIR 1911 Rang 337 (339) 43 Cn L Jour JtS 1941 R.ingLR6j9 199 Ind Cas 27 

G H Attell r Eng TaU (Furtlicr lulvaoces obU ned on strength of original misrepresentation held 
formid part ot same transact on ) 

<’80 23 tIR 1936 Bom 154 US”) 60 Bom 149 37 Cn L Jour 688 SItapurjt Sorabgt v Emperor 


aam* tran act on nor cxi t^nce ot some general purpo^ or design ) 

[S€ealK>(42) 29 AIR 2942 Pat 401 (40o) 43 Cn IiJoat6‘>f 22 Pat 213 209 Ind C«390 (DB) 
Emperor v Him Autar Lai (Each dcftication committed as occits on and opportunity arose held 
separate o'! nee ) 

< 35} 22 AIR 1935 bug 178 (181) 31 bag LB 337 36 Cn L Jour 1216 Eamthfthan v Emperor 

(Euh act of embezzlement and the steps tsLea to conceal it form one Iranuction and the fact that the 
oqenee was rqiratcd on screnl occasions lo pursuance o( » stud ed policy of fraud cannot maVe all the 
acta parts of the same trsnu Uocl)I 

16 (39) 26 AIR 1939 Put 577 (579) 19 Pat 450 40 Cn L Jour e-’S Emperor 7 Mayadhar Potkat 

17 ( 41) 31 AIR 19(4 Cal 224 (‘>27) 45 Cr L Jour 666 I L R (1914) 1 Cal 399 213 Ind Cas 401 

(OB) Bec'iaram Uukltrji \ Emperor (Whether a Mnes of acts form the same transaction u aques 
t on of fact depend ng on proxitUity ot time ond place contmu ty of action and un ty of purpose and 
design) 

<‘371 24 Air 1937 All 714 (717 718) I L R (1937) \H 779 89 Cn L Jour 33 iT iperor t Bishan 
Salmi 

<■27) 14 AIR 1927 Cal 330 (332) 29 CnLJour3l7 TaiteekTia t v Bijjabah Mtr 
< 23) 10 AIR 1923 AU 277 (‘>80) 20 Crl L Jour 29 Cajaa Siitgk v Emperor 
<18) 5 AIR 1918 Bom 117 (119) 43 Bora 147 ^0CnLJour71 Madkavr Emperor 
(19) 6 AIR 1919 Bom 111 (112) 20 Cri L Jour 657 Pantnarajan Amarchand v Emperor 


(*20) 7 AIR 1920 Inh 263 (267| 1 Lull 56> nCnLJoir6‘’8 Pahlady E iperor 


(30; 27 AIR 1930 3fsjjg.'7(gjgj S3 Mftd 917 3»(^sLJour3CI [nre Pjimaraju Tevan 
(16) 3 AIR 1916 bag 73 (70) 13bagLR3j 18 Crt L Jo r 339 Ounvimt\ Emperor 
<3I) 18 AIR 1931 Oudi 80 (88) 6 Iock411 S'* CHLJourSlO D br% mss r v Emperor 

(31) 18 AIR 1931 1 at 102 (103) 32 Cn L Jour 611 AbftrEahtns Emperor 
18 (45) 32 AIR 1945 rRt293 (ogi) 2iratl44 46CnLJourC33 •>‘’0 Ind Cas 80 (DB) J’aluli 
Eandapant v Emperor (tS here tho acc iscd who Las a grocery si op is keep ng the contraband goeds 
opium and 4r»n;i for purposes of iHct sate the pos«sson of confmband gwis for tbe purpose of 
illicit sale would be one transact on Tlio tr al of the accused for offonccs under the Op um Act and tbe 
Bihar and Onsaa Esc yj Act is not illegal > 
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TBIAL FOR IIORR TEAN ONE OFFENCE 


Emvcror 

Different judicial minds might where the facts are complicated, arrnc at 
different conclusions as to whether a particular complicated scries of acts were 
committed in the same transaction or not and one can ^erj ncll conceno many sets 
of facts which are on the border line” 

Thus the offence of hiring a person to tal e part m a not is a Bcjmrato and distinct 
offence from the not itself and ordinarily, the hiring and the not would bo separate 
transactions There may, however, be circumstances which might justify the Court m 
holding that the alleged hiring or employing and the not wore parts of the same 
transaction 

Wbero an offence is committed, the object of which is the concealment of another 
offence already committed or about to be committed the tw o would ordinarily bo considered 
to form parts of the same transaction** Thus a criminal misappropriation or a criminal 
broach of trust and a falsification of accounts for the purpose of concealing the former 
offence or a charge of murder and of causing evidence thereof to disappear, or causing 

(37) 24 AIR 1337 All 714 (717 710) 1LR(1037) All 77D S3 Cri L Jour 39 rmpfror t BisUn 
Saha\ 

( 37) 24 AIR 1937 Mg 163 (189) 1 L R (1939) N»g 297 33 Cn L Jour 612 Ghatx Tlam v Em-gcnr 

( 3G) 23 AIR 1936 Pom 154 (158) 60 Pom 143 37 Cci L Jour C89 Sha^urjw Emperor 

(35) 22 AIR 1935 Mg 149 (154) 31 Nag L R 318 36 CnL Jour 1153 F. S HtixUr \ Emperor 

( 08) 8 On L Tout 191 (195 200) 1 Sind L R 73 Emperor v Ohnlam 

(•25) 12 AIR 1925 Smd 233 (235) 19 Sind L R 199 27 Cn L Jour 257 F C Wcodaari r En 

peror 

(19) 6 AIR 1919 Mad 487 (493) 20 CnL Jour 354 Kumaramuthu PtUai v Emperor 
( 93) 20 AIR 1933 Pom 266 (267) 34 Crt L Jour 870 57 Bom 400 Viuarali \ Emperor 

19 (10) 6 AIR 1919 Mad 487 (493) 20 CnL Jour 354 

20 (26) 12 AIR 1925 Cal 003 (903) 28 CnL Jour 59 1 Itayan Ullah t Emperor 

' ' ,57, Nell* Mandat 

5t necessary that 

A « ,A A . « (Prima 7 cfiwc* 

( 1 


plaisant to prevent bun trom making cmnplaint ) 

( 29) 16 AIR 1929 Lab 843 (844) 30 Cn L Jour 953 ITangal Sen v Emperor (Criminal breach of 
trust and lalsibcation ot accounts to conceal it.) 

( 20) 7 AIR 1920 Pat 775 (776) 22 Cn L Jour 230 Cajadhar Lai v Emperor (Criminal breach o£ 

trust and lals fication ot accounts ) ' 

63M.dl78 Snrenjaclanor V Emprar 
(Theft ol railway t cket and makmg iorged entnes thereon ) 

( 33) 20 AIR I3C U^O) 34 Cn L Jour 505 29 Nag L R 251 Mrs M F Ilego v Emperor 

(Charge under S 302 and 201 Penal Code) " ^ 

(02) 26 Mad 125(127) 2 Weir 295 ErtsAnosami I>ai„. „ nf 

accounts and destruction ol account books Falsification of aw-nn^t f» wni* 

.count b»k._Dctrnol on ol .oennt bool, not te "nSS * a. ?. 

/ 191 la Tn.1 rns fiRRl iqr.,T T..- ^ the falsification- Not Same transact ow) 

CnL Jour 485 (Low Bur) Nga Tha Gyx y Emveror (Eouse-Uespas. 

T. Jibankrisfo (Charge ol cnnuBal 

a Rudrappa v Emperor (Murder 

butt for the purpose of extorting mfonnat o^ (Causing grievW* 
death of the injured person ) ® ^ entnes to attnbuto ano her cause for the 

( 10) II Cri L Jon. 731 (733) 8 Ind C. 936 4 Smd L E 174 . 7 !„, « ilfonjln. J«4 

3g and then 
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prlc^ou'| hnrt T\itb tlic* cljoct of e^torling a confcs.ion from a poison ancl after his death 
forging entries to conceal the causo of death or mi'yipproj nation of ornament 1 y a police 
oflicer an! ctil>«o.picnt alteration of entnes in the police diaries to conceal tho fact of 
Jnis.ipj ropnation will lx? consi<lcrc«l to form parts of tho same transaction*^ Siinilarlj, 
where a g\ng of dacoit ho concealed waiting for nightfall in onicr to commit dacoitj, but 
leing s(en b\ a woman kill her feinng detection an] thereafter commit dacoitj, tho 
murder and dacoit\ will form parts of tho same trinsiction *•* But an offence A and an 
offcnco B tho oljoct of which is. to conceal offence C cannot ho considered to ho paits of 
the same transaction *' 

Where there H a con^piracj haaing a definite object in mcw and several offences 
are committed in j iir innco of sucli conspiracj the scaernl offences will gencrnllj form 
parte of the same transaction** But isolated acts eommitted by individual conspirators 
during the continuance of tho conspirac> and not committed in pursuance of tho conspiracy 
arc not parte of the same transaction with tho conspiracy itself ** 

Ail offences committed m prosccntion of a common object w-dl generally bo parts 
of tho same transaction *^ As to illustratno cases of acts forming parts of tho same trans 


22 ( 35) S'* AIR 193j Naq 178(101) 31 Nag L 11337 36 Crt L Jour 1‘’16 RamrtesAaa v £mycror 
(Embrrzlemeot and fal ificatioa ol accoanU for tbe purpose of coaoenling the embezzUment form ono 
transaction ) 

(■2o) 12 AIR Sind 233 (235) 19 S nd L B 102 27 Cn L Jour 2o7 F C ^7oodward y Emperor 
ALs) see tbe casea c ted m foot note (’1) 

23 (0*) 4 Bom L R 780 (791) Emperor y Pu lya 

24 (19) fi AIB 1919 Lab 440 (411) 10 Cri L Jour 167 Emperory Jarjat Unm 

25 (39) 25 AIR 1939 r C 130 (133) eSIndApplSS 32 Sind LR 470 ILR U038) 2 Cal 295 80 
Cn L Jour 453 (PC) Dahulal Chotthhan* y Emperor (If several persons conspire to commit oSesces 
and commit overt acts in punoance o( tbe coospincy these acts are comm tied m tbe course of the 
same transaction « hich embraces tbe conspiracy and (he acU done under it ) 

( 39] 26 AIR 1932 Bom 129 <U0) 40 Cn L Jour 579 Rnmehanira Range y Emperor 
(33) 2o AIR 1939 Cst 195 (301) 39 Cn L Jour 417 Ramkrtshna y Emperor (Charge of offences com 
mitted as part of same transaction with offence of convpirecy -*• No misjo ndcr ) 

(39) 25 AIR 1939 Cftl 236 (260) ILR (1938) 1 Cal 586 39CriLJour50C AkhtlEandhuy Emperor 
( 39) 2) AIR 1939 S nd 171 (173) ILR (1939) Kar 201 39 Cn L Jo ir 600 Emperor y Dalumal 
Uotehand) 

( 37) 24 AIR 1937 Cal 269 (271) 33 Cn L Jour 1018 Sanjasi Cum v Emperor (But to make a joint 
trial legal, tbe accusat on must be a real one and not a mere excuse for a joinder of charges which 
olhcrei.^ cannot be JO ned ) 

(37)41 Co!WN 251 (255) C 5 Joseph y Emperor 

( 36) 23 AIR 1936 Cal 753 (759) 39 Cn L Jour 645 Rash Behart v Emperor (The principle will also 
apply where the several offences sre committed by d ffereot penons } 

( 16) 3 AIR 1916 Cal 189 (196) 19 Cal W N 676 (686j 42 C it So? 1C Cn L Jour 497 Amntalal 

iSartay Emperor (11 A IJ and C conspire to maVc or 1 wvempejsseijViOTi wnnier control an explos re 
substance and if in pursuance of such consp recy A bes in his possession an explosive substance they 
may be charged and tried together under S 120D Penal Code and S 4 (b) Explosive Substances 
Act 1908) 


( 33) 20 AIR 1933 Oudh 86 (89) 8 Luck 286 34 Cn L Jonr 124 Kunuar Sen v Emperor (Con 

spiracy to start bogus bank and cheating and toigeiy in porsoance Iherof ) 

( 24) 11 AIR 1924 Rang 08 (99) IRangffOl 25 Crl L Jour 870 ATmperor v Nga Aung Gyaw (Con 
sp racy to boycott) 

(26) 13 AIR 1926 Rang 63 (57) 27 Cn L Jonr 669 AMkI ilaAman v £wperor (AIR 1915 Cal 683 

16 Cn L Jour 3 and AIR 1921 Rang 93 I Bang 604 25 Cn L Jour 270 followed ) 

( 19) 6 AIR 1919 Cal 367 (368) 46 Cal 718 20 Cn L Jour 12’ Eatlash Chandra Pal v Emperor 

(Accused misceprcsenl og to joint debtors and recosenng excess amount from them — Offences being 
comnutted in eamo place and I me and in panoance of earns conspiracy are triable together ) 

26 ( 37) 24 AIR 19i7 Alt 714 (7X8) ILR (1937) All 779 39 Cn L Jour 38 Emperor v Btshan 

27 (44) 31 AIR 1944 Oudh 122 (129) 45 CnL Jour 536 19 Luck 493 S12 Ind Cas 125 (DB) Oeii 
Prasad v Emperor (A number of foLiffcaliona can bo included in a single charge provided they are 
connected with the same fraud ) 
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action, see the undermentioned decisiona*’ 


TRIAl. FOB MOBB IHAK O'^Z OFFESCB 


(’26) 13 AIR 1926 Lah 367 (367, 368) 1 7 Lab 264 : 27 Cri L Jour 803, Bahadur Stnijh v. Emptror. 
(*29) 16 AIR 1929 IaR 843 (841) : 30 Cri L Jour 958, Mangal Sen v. Emperor. (Series of falsifications 
of accounts made to covet a single net of detnlcatioa ) 

(’20) 7 AIR 1920 Mad 201 (202) i 43 Mad 411 : 21 Cn L Jour 297, IF. H. Loclleu\. Emperor. 

(•28) 15 AIB 192S Fat 634 (637) j 29 Cr\ L Joni* 728, Habib Khan Y. Emperor. (Accused liavuig 
common object of taUng nwaj complainants nod confining them until they agreed to rrorV 

foj Jl jf not present at place from vhere complainant* were taVen away, but present at place of 

confinement— Complainants confined with his knowledge — Offences form part of the same transaction ) 
(’09) 9 Cn L Jour 367 (360) s 1 Ind Cas 682 (Mad), Vcnlata Beddy v. Emperor. (’5eTeral acts done »V 
' difiercnt times to demonstrate the power of the accased ) 

(’12) 13 Cn L Jour 251 (251) : 14 Ind Cas 603 (Mad), VenItataramiaU v. Emperor. 

Also see S 239, Note 8 

28. (’45) 32 AIR 1945 Nag 143 (145) : ILR (I9t5) Nag 315 (DB), Ohudo Bamadhar v. Emperor. 
(OSences under & 392, 201 and 330, Penal Code ) 

(■46) 33 AIR 1946 Oudh 26 (32) . 1945 Oudh Vf N 331 (318) (DB), Tahaiear Ah Khan v. Emperor. 
(Accused charged under Ss 379 and 411, I P C, and aUo under R 48 of Defence of India Rules foe 
wearing uniform without excuse— Theft committed in Ist class railway compartment — Held, wearms 
uniform and subsequent theft formed part of same transaction ) 

(•45) 32 AIR 1945 Pat 293 (294).21 Pat 144 46 CtiL Jour 652 220 Ind Cas 80 (DB), PafilXi Dandupani 
V Emperor (Illegal possession of opium and illegal possession of panja by n person would form ptrt of 
the «ame transaction and can be tti^ together at ono trial, one under the Opium Act and the otlirr 
under the Excise Act ) 

(’46) 33 AIR 1946 Sind 23(24) ILR (1945) Kar 100 (102) (DB). Ea»» Ifd v Emperor (Voetto brothel tot 
committing Ihelt— Accused also committing rape on prostitute— Both acts form part of sanjetranwctiOD) 
(’44) 31 AIR 1944 Oudh 122 (129) 19 LueV 493 : 45 Cti L Jont 638 t 212 Ind Cag 125 (DB),iM^ 
Prasad t Emperor (Accused in charge of jute bu«mes3 of complainant, having completa doaunion 
over account books and cash — Accnsed wrongl” *- - • * 

purchased or paid for them and thus misapptopna > 

Code, foe breach of trust of gross sum during tL , • 

with mtent to defraud made senes of entries relating to defalcations — No ini«jomder of chargea] 

(’43) 30 AIR 1913 Pat 212 (217) ; 44 Cn L Jour 590 : 22 Pat 203 : 207 Ind Cas 420 (DB), 
mail Tnpalhy t Emperor. (Accused abducting mamed girl and having her married a second tiB* — 
.Accused paid sum ol money by second husband who was not told that first husband was olive— 
ofienees under S 366 and 8 420 formed part of uime transaction ) 

(’42) 29 AIB 1942 Oudh 214 (215) 43 Cn L Jour 252 : 17 Luck 513 t 197 Ind aas 710 SxM r. 

-A.f » — - 

(•41) 

G • . . 

of n ‘ 

new. ..... u^iwiuwiv wtiwecn parties, the obtaining of the advances form pari of the 

same transaction ) 

(’41) 23 AIR 1941 Sind 204 (207) ; 43 Cn L Jonr 211 ILR (1941) Kat 328 ; 197 Ind Cas 693 (DB), 
Emperor v. itangharam Ohwnanmal. (Offences Under Ss 477A end 409, Penal Code I 
(’40) 44 Cal W N 340 (343), Ahmadar Bahaman v Emperor (Accused alleged to have made op b>* 
mind to obtain insurance money from insurance company by fraud, and to that end settinf fire to his 

shop and alter^the fire putting in a claimfortbemoney—Attemot to cheat nrid /,f same 


■ . .,.j «*u4iMH4iSaiiig Lo tne accnsed 1 

(■M)25AIIi l933_AU91l95) ; 33CnI,JcTO361, m «I 


dermg O and then going to P’s house and 
apart docs not mean that the two murders 


» i^mperor (Accused determined to murder O and P, 
jnordenng him—Fact that O and P lived about 250 yard* 
were not parts ol the same transaction ) 
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(3C) SO SinJ L R 23S (2101 VrtnjJiin Khanv hmptror (TLcrc 13 nolluns incongruous between iv 
charge of attempted ramder un fee b 307, tl P C , «bich aUo lodudes hurt and a charge under S 32C» 
L r C , for grievous hurt ) 

(*31) IS AIE 1931 Cal 8 (9) 32 Cri E Jour 318 Prafulln CTtandra v Emperor (Intention to defal 
cate a certain amount — Vnv net done to achieve the oljcct as waking fake entries forms part of tho samo 
tran«action ) 

( 23} 10 AIR 1923 kll 63 (63) 2i Cn L Jour 155, Gatusht Lai s £wperor (Offence of keep ng gam 
mg bou«e and offence of using it ) 

(’23) 10 AIR 1023 All 137 (137) 31 Cri L Jour 153, ilitm Prosod v Emperor (Gang of dacoits robbing 
several carts on road at short intervals) 

(’32) 19 AIR 1932 Dom 515 (51G) 5G Bom 483 SlCrlLJouc 357, Satijtv Patnappa v Empcroi 
(Charges of causing hurt, wrongful confinement and forger; to cover np the other offences ) 

(23) 10 AIR lO^’S Cal 617 (616) 25 CriEJour 313, Dtlas Chandra Baner^ee v Kvig Emperor 
(C rimin al niisapproprwliQn and cnimnal breach of trust by a public servant — Publ c servant framing 
incorrect record — Fal ifieation of record) 

(*04) 1 Cn L Jonr 974 (977) 1901 Pun Ito Ro 18 Cr, p 53 (S5) EmperOr v Harefioran Svigh (In- 
timidation to make and sub cvjuent making of defamatory statements ) 

( 27) 14 AIB 1^27 Oudh 369 (376) 2 Luck 631 29 Cn L Jouc 129, Proscif v Emperor (Joinder 
of charges under Ss. 121A and 120Q, I P C , u not illegal ) 

( 03) 2 Low Bur Rul 23 (21), Ktrig Empetor \ Uga To (Steabng cattle for the purpose of obtaining 
money for their restoration ) 

fll) 12 Cn L Jour 316 (317) 10 Ind Cas 916 (Cal) Jagadtsk v Alma Ram (Persona* ng a pohec-ofCccc 
and eoinnu ting citortion and cheating on the strength thereof ) 

( 04) 1 Cn L Jour 5o2 (553) 1901 Upp Bur Rul Ist Qr 1, Emperor v Nga San Dun (It was however 

stated that it is not desirable that (here <bouId be a conviction for the «maller offences — Thi<, it u 
Eubmittcd IS not correct ) 

(64) 7 All 29 (31 So] 1691 All h 330. .Empi'm a Dungar (Rioting and hurt ) 

(*30) 12 AIB 1935 All 399 (301) 47 All 281 20 On L Jour 688, Pam Suhh v Emperor (Affray and 
hurt) 

( 86) 166C Sat 336 (‘>36, 339) Queen Cmpreee v Kathtnath iJahadev (Offences under Ss 457 aud 880 
of (he Penal Code ) 

(68) 1868 Fun Re ho 6 Cr, p 11(12) Empreuy Zlokurram (Ss 457 aud 460) 

(65) 1683 PunRcho 83 Cr p 70 (75, 76) Ja/ir Ehanv Emprets (Rioting and hurt during such 
rioting) 

( 34) 21 AIR 1034 Jlid 673 (674) 33 Cn L Jour 1503 58 Mad 178, Srirangachariar v Emperor. 
(Theft of railway ticket and commitl ng forgery thereon ) 

(92) 6 C P 1/ B Cr 36 (37) Lmpreii v Padcim Stngh (Theft from child and hurting it to prevent It 
from giving information to any one ) 

023) 10 AIB 1923 hag 156 (156) 20 Cn L Jour 337, Tul aram v Ganpat (Several acts forming one 
tran«action — Joint trial can be held ) 

(32) 19 AIB 1933 Oudh 28 (29) 33 Cn L Jour 275 Emperor v Zamin (A joint trial for offences 
under Ss 366 and 3G8, Penal Code is riot illegal where tho whole chain of c\ ents beginning with the 
kidnapping or abduction and ending with the discovery of the woman can fairly be regarded ns forming 
one and the same transaction ) 

( OS) 7 Cn L Jour 76 (78) 4 Low Cur Ruf 104, Emperor v Jf» Thm (Owning of common gaming house 
and also takmg part in gambling ) 

( 08) 7 Cn h Jour 404 (460) 4 Low Bur Rnl 199 (TB) Ttcel Pe v Emperor (Theft and taking grati 
ficabon to rc*torc stolen property) 

( 10) 11 Cn L Jour 415 (416) 6 Ind Cas 880 3 S nd L R 234 Jwiperafor v Bcrodi (There is nothing 
improper m the accused being charged with and Ined at one trial for the two offences under Ss 147 and 
332 read with S 149, Penal Code) 

( 12) 13 Cn L Jour 8G1 (862) 35 All 63 17 Ind Ois 797, Badri Prasad v Emperor (Convicbon at 
one trial of offences under fas 407 and 471 is legal) 

( 17) 4 AIB 1917 AU 11 (12) 39 All 023 18 Cn L Jour 788, Safioaru Pmi v Emperor (Membcr^of 
an unlawful a5«embly causing hurt to one person and by a aepArato act causing hurt to another — Tho 
offences under Ss 3 >3 and 147 can bo tried ipmlly ) 

( 12) 13 Cn L Jour 609 (610) IG Ind Cas 257 (Cal) PuUn Behan Das v Einj Emperor (Offinew 
nnderSs 123 and 121A Penal Code, can bo tried jomtiy) 

( 12) 13 Cti L Jour 501 (502) 15 Ind Cas 645 (Bom) Emperor v Lalji Dhanji (Criminal breach ot 
trust and falsification of accounts— Offences under Ss 408 and 465, Penal Code ) 

( 
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See also the undermentioned cases’® for instances of acts not forming parts of the 
sime transaction 

Sec also S 239, Notes G to 15 

(SJ) 20 AIR 1933 Pesh 99 (100) Gopichand\ Em^ror (Ofiences made nnder &3 239 and 

240 PecalCode ciinbejoiQlly tned) , , 

(28) 15 AIR 1928 Bom 177 (179) 29 CnEJoor 522, Dagdx Dagiya v Emveror (OCcoces cadet 
Ss 193 and 182 Penal Code ) „ , i , n 

( 16) 3 AIR 19ie Cal 41 (41) 42 Cal 7C0 16 Cn L Jour 120 Depa/y Supermtendent and lUmem 
brancerof Legal Affam Bengal \ KailasJt Chandra Ghosh (OlTenccs under Sa 347 nnd 352 read 
with Section 114 ) , 

(33) 20 AIR 1933 Sind 255 (256 2o7) 35CnEJodr 236 Jelhanandt Emperor (Ollences under 
Ss 45 and 43 (1) (i) read with S 47 DomluJ Abkari Act 1878 ) 

( 18) 5 AIR 1918 Mad 371 (372) 41 Mad 727 10 Cri E Jour C13 Tbjyhutala ^/nicAer a SiHjarflm 
(Sections 352 and 504 Penal CoJe ) 

( 19) 6 AIR 1919 All 26 (27) 42 All 12 20 CnE Jour CIS Babu Earn r Fmperor 
(35) 22 AIR 1935 Oudh 190(194) R«fiMnnlfi\ rmperar (Rioting— Oflencea cotomittcd under S». HI. 
333 302 and 396 — Joint trial l^al } 

(15) 2 AIR 1915 Bom 203 (204) 16 Cn E Jonr 7C1 40 Bom 97, Jttran VanJarjt v EmperOr 
(loremg and using the doeutnent is ono tmasact on ) 

(34) 21 AIR 1934 lat 493 (485) 13 pat 161 36 Crj L Jour SI** Bamnath Bai \ Emperor (rrorert; 
stolen on dillcrent occasions— Dishonest retention forms n single transaction ) 

( 35) 22 AIR 1935 Rang 357 (358 359) 37 Cn h Jour 3 Mating Laung Kyae r Emperor (On 
consecutive nights oSeocea under Si 447 and 448 Penal Code were comm tt«l afcused jn rc*j<c4 « 
property over which they asserted a nglit o! possession — Held that as those t* o oOeOces formed 

the same tramactiOQ joint trial was valid under S 235) 

nces 

> m 

tmg the pohccufficet* diselniiT 
332, Penal Code caa t* 

jointly ) 

( 17) 4 AIR 1017 Low But 5 (5) l9CriLJour34 Emperor v KgaLnGalc (Possessuja of cow »*» 
and possession of op um punishable under the Excise Act and tbe Opium Act respectively ] 

1 02) i Low D|jr Rul 19 (21) Ega Ta Pn s Ktng Emperor (Theft and dishonestly receiving ot 

la Po Shat v £mperor (Do) 

19 Cn L Jour 610 Emperor v Muhort" 

«ida Btiisan (1 reparing several fa|<« records for ecreeoing the offenders from pomshroent ) 

(06)10 Boixi 493 (496), Queen Empress \ SaMaram Bhau (Offences under Ss 380 and <57, 
Penal Code ) 

(84) 7 All 29 (35) 1894 All WN 220 Quten Empress \ Danaar Stngh (Rioting and loluntardy 

(Mischief and UwR )] 

* (DB) Keshatlal v Emperor 

inctuswi 1 on requisition of accused 2 jnaking bomb sbelE and supplying them to accused 2— Accused 3 

hwnself or through others throwing bombs made out of aforesaid shells IQ fourteen nlaees qq diSercnt 

dates— Acts of supplying bomb aliells and throwing them at different places on different dates held did 
not coQStitute one transaction ) 

( 44) 31 AIR 1944 Cal 224 (227 228) 45CnEJont666 ILR (1944U CM <110 oidv-i/' mi /np). 

t 

U 


^ vuisi cuoat JxTVs 

Ai o IV tieoi (1 orgmg a document with the intentum that the document so forged shall be used 
jor the purpose of deceiving somebody and thereby indncmg that person to part with propertj cannot be 
o^a wmDt )™* dishonest mmpptopnat on of property entrusted to the alleged forged 

‘ ~ d Cas 12 BanUy Lai v Emperor 

under Excise Act and Opium A®* 


Lol V Enipercr (Accused of Village B 


w u Jour 776 201 Ind Cas 737, G*ra 

nnlawfol assembly — In proscentloa of comnibn 
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<'1 jKt of cMortin;; mow T from K cf villiRe D ac^sed trmg him lo free and iiutting him in fear o( 
bcnl ng — People of vilhpe S coming and ttjing lo iwne K — Aecu«ed chasing them to village S and 
Ireaking tiles of fome of I ou-os l>clonRing to them — People of village N coming and trying to stop 
aecU'OJfromb’valinp t fi' — lecD~ed as. aulfing them and beating them m village h— Offences at vilfage 
D and village \ hd 1 i-eivintc and not committed m same tcaasacUon ) 
i 4'’) 46 Cal ^ N 2'>7 (‘’•■••I (DBl Jngenira Chnndra Ghosh v Postal Department of the Ootern- 
ment of Indxa (Throe different offences of breach of tmst occurring on different dates and committed 
again't different perons eannot be held lo form part of same transact on as mutilation of receipt 
in connection vnth one cf them ) 

< 411 "6 AIR 1941 Cal 707 (711 7121 I L R (Wl!) 2 Cal 319 43 Cri L Jour 389 198 Ind Cas 499, 
Utigh Francis Brtl.i;ar<i ' Firperor (Ifefd undet ciicumstanees of case offences under Ss 420,467 
and 477A Penal Codr were not committed m course of one transact on ) 

( 40) 27 MR 1«I10 Mvi 509 (510) *1919) 1 Mad L Jonr 428 (4'’9) 41 Cri Ii Jour 531 In re Dow 
L\r\jndu (Tno d tinrt offence^ of theft in t«o eeparate liouacs or in the alternative tiro charges Under 
S 4 1 1 in re-ppcl of projxirtiea stolen from two honses tried together— Trial bad for misjoinder ) 

( 39i 26 AIR 1939 Bom 129 (143) 40 Cn ti Jour 579 JtioichaiKira Dsngo v Fmperor (Conspiracy to 
tomm t criminal breach of trujt •— lfi-,approprintion of funds committed _ heir circumstances arising 
and partis agreeing to male a fraudulent adjustment of their accounts with & view to prolong refund 
of monev misappropnatcd— Tliu second eon^pimcy cannot be tacked on to a charge on the former 
con 'piracy ) 

( S9)26 AIR 1939 Cftl 32 (33) 40 Cn L Jour 290 Fmperor v Afsarudds Naseraddt (Two murders 
and offence of cau'ing grievous hurt committed at different tunes ond places during same night — No 
tvidcDM to sog'^^t any connexion between the incidents— Incidents do not form part of the game 
transact on ) 

■{ 3S) 2S AIR 1933 Cal 7C9 (770) 40 Cn L Jour 290 Jit Jtyder v Fmperer (It is doubtful whether an 
offence under S 37C committed by ffve persons before the end of September 1936 can rightly be held to 
be a part of tho same transietion as an offence Under S 377 Penal Code committed by three of them 
between the end of December 1936 and the end of June 1937 ) 

(43) ILB (1933) 1 Cal 93 (103 109), Katnala Kania Day v Fmperor (Offence of cheating by per* 
sonation tried along mtli offences under 6> 303 and 304— Pact that accused entered complainant s lecvieo 
by cheating him by pertonating as a Onbmin and after an year killed complainaot s wife will not make 
cheating part of tie same transaction as murder ) 

( 37) 1937 Mad h 209 (209) Appalatieamt t Fntperor (Six counts of bribery and Btx counts of false 
personation the counts of bribery relating to different dates and different persons and the counts of 
false personation relating to different persona— Offences committed on same day but at different times of 
the day— Joint trial is bad ) 

(37) 21 AIR 1937 Nag 188 (189) ILR (1939) Nag 297 38 Cn L Jour 642 Ohm Ram v Emperor 
(Offence of sale of op um without a licence is quite disso table from tbe offence of importing foreign 
opium mto British India and cannot form part of tbe same transaction ) 

( 36) 23 AIR 1936 Bom 151 (157) GO Bom 148 37 Cn L Jour 688, Sfiap»ryi Sorabyi v Fmperor 
(Charges nnder S= 403, 409 467, 471 420 nod 403 Penal Code against two accused — Charges of 
forgery u respect of different consignmeats of tickets suppbed at intervals in batches — ifefif offences 
committed m connexion with any one consignment of books would be part of same transaction but 
offences committed in connexion with any other consignment of books would not be part of the same 
but EimUac trantaction ) 

( 36) 23 AIR I93G Lah 607 (507) 37 Cn I* Jonr 722 DahaU t Fmperor (Two offences under S 457 
and S 324 read with S 34 Penal Code committed on different dates cannot possibly be considered to 
be part of one and tlie same transaction ) 

( 19) 6 AIR 1919 All 239 (239) 20 Cn L Jour 353 Fauja t Emperor (One trial for two offences of 
triple and double murders la unjustifiable si llie offences do not represent a senes of acts forming the 
same transaction ) 

( 21) 8 AIR 1921 All 403 (409) 22 Cri L Jonr 397, ifam Sakui v Emperor (Several offences commit 
fed by several groups of accused some but not all being common — Joint tnal improper ) 

(19) 6 AIR 1919 iJom 111 (112 114) 20 Cn L Jour 657, Ramnarayan Amarchartd r Emperor. 

(Preparation of balance sheets for the years 1912 and 1913 cwild not bo regarded as forming the same 
transaction ) 

( 03) 30 Cal 832 (829 830) 7 Cal W N 639 Dsretidra Zal v Emperor 

(18)6 AIR 1918 Cal 237 (237) 19 Cn L Jour 868 Finpererr Rijendra Roy (Three charges of enmj- 
nal misappropriation comm Ited by occo-ed within a year added to by another charge of offence under 
S 210 lenalCode not committed within the same year— Jfrfd offence under S 210 did not form one 
transaction with other offences ) 

( 26) 13 AIR 1926 Lah 193 (195) 72 Cn L Jour 793, File ilaunee v Emperor (Four distinct ocU on 
different dates relating to four different documents charged under S. 477A, I P C) 
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3 “More offences than one” — The section is not controlled bj S 23/. 
Tbeie is nothing m the section to -wanant tho rule that not more than three offences can 
bo combined o\cn if those offences ba\e been committed in the coiirso of the samo 
transaction ^ Nor is a trial illegal by reason of contaimng more than three offences spread 
o\er a period longer than a jear* But a multitude of accusations nhich mil result m 
benildenng the accused and prejudicing him m hi3 defence ought not tq bo permitted 

4 “Are committed by the same person,” — Tho expression ' fry /ftc aamc 
person indicates that uherc there are more than one accused, this section is inapphcalle 
To such cases s 230 twH apply See Rotes on S 233 

5 “May be tried at one tnal ** — The prOMSions of this section are only 
enabling and not impeiative and therefore though they pioiido for a joint trial jet a 

( 33) 20 AIR 1933 Lali 612 (512 613) 34 Cn h Jour 402 Ajaib Stngh v hmftror (First char^ 
related to an attempt to rob Q near Milage R oo a pirticular night — Robbery of P nevr Milage % ontlr 
deadly weapons on tbe nest njght ) 

(34) 2lAIR1934Lah630 (63l\ 3CCnLJoarC7C DIanStnqhy Twiperor 

( 0”) 26 Mad 451 (45o 456) 2 Weir 296 Oekutty v Tinpcror (Kidnapping of S nnil nsJiult ntst 
day on F ) 

( 29) 1929 Mad W N 266 (267) Laxw lana i Samata (Dcfamat on pulluhed by word of mouth of fivo 

lie and independent occurrences ) 

(A joint trial of charges under Ss. 40^ 
and 414 ienal Code isnotlegal nberctbe actsconstuoting the tno oOenccs could not be said to be^ 

act! 




tone- 

u .u luiiM ua I 

( 09) 10 Crv L Jour 452 (453) 4 Ind Cas 1 (Cal) tiasknn ▼ JSmperor 

(09) 10 Cii L Jour 476 (478 479) 4 Ind Cas 28 (Cal), PomesAwor IliQf v Cnipcror (Cheating ^ 

criminal nusapproprution against B on diEerent occasions ) ° 

(10) 11 Cn L Jour 293 (294) 6 Ind Cas 242 (Mad) Musalappa T Emperor (Permitting cattle ti>- 
trespass m reserve forest not ng aud rescuing cattle alter they were impounded ) 

( 11) 12 Cn L Jour 667 (567) 12 Ind Cas 055 (Mod) Raghavendra Rao v Emperor (Diflerent acts 
Unconnected. — Not one transaction ) 

f m urn T . TIC — 

(Offences nndcr 


j u « i i V imperor (Offencea -andcr Ss 411 aad 

22 AIR 1935 Nag 90 (98) 30 CnL Jour 744 Diwan v JJmperor (Composing of article, 

editing and print ng at one place and publishing u at different places at different tunes cannot be 
regarded as one set of acts forming the same transaction ) 

Note 3 

1 ( 38) 25 AIR 1938 Bom 481 (404) ILR (1939) 

Oulamalx 


42 40 Cn L Jour 118 Emperor v Karamal* 


~ v»„ ina bI6 1» rc Bnfsi* 

S Cn L Jonr 1337 Bur Md v Emperor 


^aleyja 

(84) 21 AIR 1931 Sind 57 (60) 28 SndER119 3£ 
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scjiaratc tnil for each of the ofTenct*^ j3 not illegal* Aa a matter of fact if thcie is a risk 
of embarrassing the defence a joinder of chafes should not bo resorted to® Nor is it 
ne«Njary tliat the nccii«ed 'liould lie tned for all tbo offences cominittcil by tho same ttcto 
Thu« 'uhcrc tho accused Ha «peecl) abets an offcnco under s 122 of the Penal Code and 
b\ the same sjxrcch al«o alxts the oQence of dacoit}, he can he tried for each of the offences 
under this ecction but as tins 'oction is controlled as regards the offence against the State 
under S 12'* b^ tbo provi-'ions of s lOo of the Code its operation in this case could bo 
restricted to the offcnco of dacoitj alone* Similarly, where m a trial for an offence under 
S S35 Penal Code \\hich was triable bj a jur>, charges under Ss ns and 460, Penal Code, 
were added on the la'is of the samo facts to prondo for the contmgency of the jury 
retnrning a icrdict of not guiltj on tho charge under S SOj it was held that though such 
a course might Ic within tho law it wns against tho spirit of the law which requires that 
the accivrfd ‘hould not bo deprived, b> subterfuges of his right to trial by jury^ A joint 
trial of ^cteral offences m ca®ca not authon-^l hy tho Code is an illegality and not merely 
an UTCgularitj * {sco Notes on S 233) 


Kote 5 

1 ( 41) 2b AIR 1011 ilad 330 (3J'*) 42 Cri L Jour 411 103 Ind Cas 373 In re Ealam Paleyya 
(41) 23 AIR 1911 Oudh 33 (3C] 12CriLJour40 190 Ind Cfls 687 VitltambhaT Dayal ^ Emperor 

in respect ot tbe same speceli a person is charged with two oSences under Ss lOlA and 1S3A, 
i. P C there 'hooJd not be tno sopirato trials and the accused could be convicted under both tbo 
&Ktxas3 in OQQ tnal Cut where there has been separate tnal and tbe accused lias not beeu prejudiced 
tbe trial cannot be held to be illegat ) 

( 8C) 18S6 Eat 307 (303) Qtiein Ewiprcsj t Vgra 

(■25) 12 AIR lO’o Cat 311 (31 jJ 32 Cat 2^3 26Cn L Jour 487, t Emperor 

( 27) 14 AIR 1927 Fat 13 (11) C Pit 203 27 Cri L Jour 1100 Abdul Eamtd t Emperor 
( 72 92) 1672 1893 Low Bur Rul 411 (416) Ega San Dun v Queen Empress 

( 2^) IS AIR 1928 Bom 231 (232) 29 Cn L Jour 981 Emperor t Bama Dcojs 
( S'*) 8 Cal 4S1 (183) 4 Sbomc L B 282 ,4wcri«WiH a Fartd Sarkar 
( 15) 2 AIR 1015 Had lOiG (1037) 10 Cn L Jour 717 In re Sennxmalas Goundan 

2 ( 41) 23 AIR 1911 Mad 839 (342) 42 CnLJourll4 193 Ind Cas 37o In re Ealam Pufeyya (Tbe 
usual course to adopt in a case of very large number of counts is to ask tbe Public Prosecutor to select 
wbat be cons ders to be the best case from bis point of view and to try that ca^e first and leave tbe 
other charges to be tried if necca ary later on after the result of tbe first trial is known ) 

( 39) 26 AIR 1939 Mad S9 69) 40 Cn L Jour 211 In re Uppora Dodda Narasa (It is very embarras 
sing to tbe accused to hare to answer a charge of murder at the same time as a ebargo of wilfully 
preferring a faUe complaint of murder — It u also embarrassing to tbe prosecution and may lead to 
failate of jostjee) 

(37) 41 Cal W N 414 (114 415} Abdul Oaf ttr t Emperor (Charges under Sj 303 SCI and 201 — Joint 
trial before one jury held improper ) 

('36) 23 AIR 1936 Cal 753 (759) 38 Cn L Jour 515 Itash Behan Shaw v Emperor 
( 25) 12 WR 1925 Cal 311 (315) 52 Cal 253 20 Cn L Jour 487 AUmuddx y Emperor 
* ~ " oeror 

• V Emperor 

( 25) 12 AIR 1925 ilad 690 (C97) 20 Ctl L Jour 1513 49 Mad 74 In re Zlallu Dora 

(28) 15 AIR 1928 Oudb 401 (401) 3 Luck6Cl 29 Crt L Jour 601, Rasul t Emperor 
( 08) 6 Cn L Jour 191 (195) 1 S nd L R 73 Emperor v Ghuiam 

( 34) 21 AIR 1931 Sind 57 (CO) 28 Smd L R 119 35 Cn L Jour 1337 Dur Md v Emperor 
[See also ( 22) 9 AIR 1922 Cal 573 (371) 24 Cri L Jour 73 50 Cal 94 EadI a Kaih v Emperor ] 

3 (01) 25 Bom 90 (gs) 2 Bom L R 053 Queen Empress v Aiiant Puramck 

4 (I**) 29 AIR 1942 lat 199 (200) 43 CnLJour230 21 Pat 130 197 Ind Cas 617 (DB) Jrjiin 

Panda v Emperor 


■ • rjar (Joint trial cn 
t oflenccs comimlleJ 
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6 “Trial” includes conviction — The ■noril ‘ trial ' in this section mclades 
conviction ^ 


7 Sub section (2) — Where the same facts constitute different offences, 
this sub section authorizes a combined trial in respect of nil of them * Thus, uhcre a girl 
of fifteen v,ent out of her husband s hut at night and tho accused seized her and took her 
away, the act ^ill amount to an offence both of lidnapping and aliduction and under 
sub s ( 2 ) can bo tried at one trial- But nnder S 71 Bcnal Code, the offender cannot be 
liunishcd with a more severe pimishmcnt than can he a^^nrded foi anj one of the offences 
constituted * See also Note 15 on s 403 

8 “Constitute, when combined, a different offence” — Sub section (3) 
— An offence of theft under s 379 of the Penal Code and an offence of taking a gift 
to restore stolen propertj under s 215 of the Penal Code cannot bo said to form when 
combined a diffeiont offence* An offence andcr S 143 (unlawful nssemblj) and an offence 
under s 333 (assault on a public servant) mij when combined, become an offence under 
S 147 - See also the undermentioned case * 

9 Sub section (4) — See Note 4 on S 3o 

10 Illustration (j) — See tbe undennent oned case l 

11 Sections 234 235 and 236 it mutually eiclusive Sec Note 2 on S. 239 

12 Failure to charge under sub section (1)— Subsequent trial therefor — Section 403 
— See 8 403 and Notes thereon 

^r"**^*^*”^ several charges not forming part of same transac- 

tion Effect — A joint trial of several charges la respect of acts not forming parts of 
tbe samo tiansaction is illegal and is not cured b> s 537* Sec also S 233 Koto 5 S.2Mi 
Note 7 and s 637 Note lo 


, , , , Note 7 

‘n't ’ ILR(19M)1C>13!IS « C,i L Jour 060 213 M C«« iOI (OB) 

Sf aZ““«.2‘J »»> of 

(S6l2i AIB1936A11 74 (75) 37 On I, Jour 382 OMoIrloi , Fmpirar (Joint trisl .1 eompeterf 1“ 

™ <nc., nru oon.tu,,, d a.r.n, o9..oer .h“ 


bj th. Joa... „„,.ors „ no, jnrtSW-Dec’r dt, 

1 (20) 13 AIK 1920 Bon, 71(76) « B„„ 878”°£cn L Jon, m E,np,rcr , MM Oam 

Beclaram Miikherji V Empetor 1*9*4) 1 Cal 398 45CnLJour66G 213 Ind Cas 401 (DBl, 
( 42) 29 AIR 1942 Oudh 462 1464) 43 Cn t Jour 912 9n'i ram m t. 

(42) 29 AIR 1912 Oudh 441 442 4431 aq rCT Bankeylal^ Empercr 

y Emperor 443) 43 CnL Jour 776 18 Luck 403 20Hnd Cas 737 ITtraJal 

(40) 27 AIR 1940 Cal 683 (583) 42 Cri L Jont ’•34 192 Tr.a p , j 

X>a*. (Offences of cheating and offence under a b MerchaTiH?^ A E Sen v MadJ u Mongal 

came transact on—There is misjoinder of^^oes ) **““^*3® Act not committed in course ot 
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14. Offences forming part of same transaction Jurisdiction to try. 

llic BCCU.-0J were clnrgcyl under s 420 rcid with S 120B, Penal Code The conspiracy was 
tntcred into nl B where the accn?oil Inod, but one or two acts of cheating were comuiitted 
within the inri‘=<liction of the Court at r It was held that the Court at P could not bo 
clothed with jurisdiclion to tr> the chirge of conspimcj merely because the conspiracy 
and the different acts of cheating might form iiart of the same transaction* See also 
^otc D on s ITT 

23G« If a single act or series of acts is of such a nature that it 
\\Vrc It 1 (lojitfil IS doubtful which of several offences the tacts which can 
wiiat oScinf 1)1 i»x.n be proved will constitute, the accused may be charged 
< 0 Tnmtu-d with having committed all or any of such offences, and 

any number of such charges may be tried at once, or he may be charged in 
the alternative with having committed some one of the said offences. 

Ilfuitrationt 

(ol A IS accused oi an act which may amount to theft, or receiving stolen property, or 
cnrainaJ breach 0! trust or cheating. He may be charged with theft, receiving stolen property, 
criminal breach of trust and cheating, or he may be charged wilh having committed theft, or 
receiving stolen property, or criminal breach of trust or cheating 

* Code of 1832, S 236, and Code of 1672, S. 45$ — Sections came as that of 1898 Code ; 

Illaetnition (h) wts adJed m 1808 

Code of 1661 : S.242. 

242 When it epi'mrt to tfic Magi-trate that (he facts nhicb can be establubed is evidenco 
Caxt of doult a» to the ebon a cav falling witbis some one of two or more sections of tbe Indian 
<eeUm uhieh is oppti Penal Code, but it k donblful which of such sections will be applicable, or 
cable, or the of/enee ehoT the conimi»‘-ion of one of two or more oSences falling withm tbe same 
irhieii tnoy be jiroted section of (he said Code, bat it la doubtful which of such ofiences will be 
proved, tbe charge shall conliin t«o or more heads, framed respectively under each of such section or 
chnrguig respectively each of such odencee accordingly 

(’38) ILB (1938) 1 Cal 98 (103, 113], fvdmiafa £<infa Itay v Emperor (Pec Bistras, J — Where tbe 


( ■ . 

Emperor 

( 36) 23 AIP. 1930 Lnh 507 (507) z 37 Cn L Jour 722 Bahah v Emperor 

(’35) 22 AIB 1933 hag 149 (155) i 30 Cn L Jour 1153 31 Nag L B 313, B S Builar v Emperor. 
(’14) 1 AIB 1914 Cal 5i9 (589) : 15 Cn D Jour 472, Shyambar Eoyal v Emperor (An objection as to 
micjomder of charges in a criminal case, whenever and whereser taVen b fatal to the conviction, and 
“*u=t be a re trial ) 

[See ('39) 26 AIB 1939 Bom 129 (143) : 40 Cn L Jouc 579. Ramehandra Bongo \ Emperor (The 
necessity of following the procedure relating to joinder of charges laid down by law is obviously dictated 
by reasons of practical expediency and ju«f ite, nainety, to sunptify the inquiry from the point of view of 
the accused) 

(■33)25 •— -- ^ 

under S ■ 

( 36) 23 ■ 

(Whene 

ev^ence called to prove the commission of offences extendiag over a long period, it la always extremely 

■ ■ , OuJh 

(’44) 31 A I R 194{ oudb 122 (129) : 19 Luck 493 ; 4S Cn L Jour 53S • 2X2 Ind Cas 123 (Dll). Deb% 
Prasad v Ewperor (AIB 1938 PC 130 ; 65 Ind App 158 • ILR (1938) 2 Cal 295 • 32 Sind L B 476. 
39 Cn L Jour 452 (PC) and A I B 1927 PC 44 6l Ind App 96 • 5 Bang 53 : 23 Crl L Jour 259 (PC), 
follovied )] 
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(b) A states on oath before the Magistrate that he saw B hit O with a club Before the 
Sessions Court A states on oath that B never hit G A may be charged In the aUcmative and 
convicted of intentionally giving false evidence, although u cannot be proved which ot these 
contradictory statements was false 

Synopsis 

Murder and culpable homicide net amount- 
ing to murder and causing death by neg- 
ligence 


1 Scope of the section 

2 ‘Which of several offences 

3 Theft and taking illegal gratification lor 

the return of stoleri property 

4 Sections 236 and 239, il mutually exclu- 

sive See Note 3 on S 239 

5 Contradictory statements^Illustratton(b) 

6 Murder and concealment oi body to fcctcen 

offender 


B Principal oitence and the 
thereof 

9 Alternative charges 

10 Sentence. 

11 ‘ Secies of acts," meaning of 


hOTE to the Synopsis &c the Notes mdicntctl for the following toiics 


Alt^cnaUva chaesa la icsjcet of common object 
See Note I 

Alternative charges — When Itatncd See Note 1 
Appellate Court— Section applies See Note I 
Charges — Penal Code and special Uw Sec 'Notes 
1 and 3 

Cognate offences See Note 1 
Coutradlctoiy atatements — Doth cot oQenccs — 
EScct See Note 6 

Contradictory statements — FaN ty ol e thcr un 
known See Note 5 

Controd ctory etatements— Same deposition or not 
on eaine occAsnn or d ficre&t occa«ion4 ^ee 
Note 6 

pQubt fts to facts and doubt as to law See Notes 1 
a 7 and 8 


Effect of decision on sobseijuent trials See Nolo 1 
r»U ty of contradictory statements Sco Note 5 
I orm of charges Sec Note 9 
Jndgraent on alternative charges Sec Notes I 
and 6 

Offences — Same or of different kmd See Note 1 
runi«hmeDt on alternative charges Sco Note* I 
and 10 

Section 182 or S 211, Penal Code See Note* 1 
tiodS 

ScchOQS 302 501 507, 394 or S 328, Penal Cole 
&eo Note 1 

Sections 3CC and 570 Penal Code Sco Note 1 
Statements under S 181 Cr 1 Code See 
Note $ 


1 Scope of the section — Tlus section and the nesb form another escephoo 
to the general rule enacted m S 233 that overy chaigo shall bo tiied separatclj 
With a claas of cases nhich the language of S *>35 may fail to cover ^ The stage at tihitli 
this section applies is before the evidence ts gone into jn the ease, in other nords, 
the trial heoms If at that stage the prosccalioo relies on certain facts, the proof of 
IS in ita possession and soch facts give iiso to an inference that the accused must have 
committed some one of sov oral offences but it is not cleoi, m the absence of fuithec fsets, 
tefucfi, one of them W vs the cose falls under this aoctvon and the next® To tak® 
illustrative caso Suppose before the trial begins the prosecution relies on tho following 
facts as those which can be proved m the case 

(i) that ecitam moveable property was stolen from the house of X , 

^ Section 236 — Note 1 


cep 


2 




1 31 ) * ' 

fBu . . Shetkh v Eviperor ^ 

p^i ir 753 Emv<ror v Abdtt- 

taro ten 


the 
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(2) that the acciivd was in pc^scssion thereof and 
<3) that the accused 13 tinallo to ex|^am such jio&scssion 

Those facts are not consi tent witli the innocence of tho accused person, but give 
rise to an inference that he hos committed some offence, and that it nia> either be theft 
lainishallo under S"9 of the Penal Code or the offence of receiving stolen property 
pnimshable unlcr 411 of tho Ptml Code It is honcvei doubtful, without further facts, 
tchich one of the said two offence.-* be has committed TI113 section applies to such a case 
and tho accused jnaa bo charged cnmnlativclj Tilth the offence of theft b 3 nell as of 
receiving stolen proiicrtv or mav bo chaiged m tho alternative, with the offence of theft or 
of receiving =tolcn projicrtv * 

'\^*hcre a charge la framed under this section, as m the above illustration either 
cumulatnch or m the alternative, and the tiial proceeds, and on the further facts disclosed 
in the e\ idencc the doubt which existed at the beginning of the trial disappears, the accused 
shonld be convicted of the offence which has been pioicd to have been committed by 
him.* 

^^’hcre on such a charge the trial proceeds and at the end thereof the Couit is still 
doubtful on the facts proicd which one of the offences charged has been committed by the 
accu-<d, though it is clear that ono or other of them must have been committed, the Court 
should paso judgment in the alternatixc^ The punishment m such a case is for the offence 
for which the lowest puniahment is provided if tho same punishment is not provided for all 
(See s 72 of the Penal Code) See aUo Note 10 

Where m the above illustiativc ca'C, a charge w fiamed for theft onhj, but in the 
ev idcnce m the trial it is proved that the accused is guilty only of receiv mg stolen property, 
ho may be cont icled of the latter ofience (hough not chaiged with it, inasmuch as he could, 
on the facts rehed upon at the begiDorng of the trial, have been charged under this aectiou ^ 
(see S 237 ) The undermentioned ca-ves’ have all been decided on this principle 



(11 the view 

• the time of 

0 , and also 

under Section 412 and also there might have been a charge in the alternative under 8 S9d or 
S 412) 

(45) 82 AIR 1945 Cal 402 (406) (DB), Sufcnntendent and Bemem&rnneer of Legal Affairs, 
Bengal v Falnani (Accas^ misleading aatfaonties making false promise in order to get out of 
difficolty created by contravention of freezing order — Ifeld accused can be charged alternatively 
Under R 75 A of Defence of India Rules or under B 46 (2) (d) but not under both ) 

(’43) 30 AIR 19J3 Lab 220 (221) 45CrtLJoor80 I L R (1944) Lah 145 209 IndCasll7 (DB), 

Banthi Bam v Emferor (A person can be charged with an oSence under Section 330, 1 P C , 
and altemat vely with an oSence under Section 420, 1 P 0 )J 
^ ( 31) 18 AIR 1931 Cal 414 (415) 63 Cal 8 33 Cri Ii Jour 892 3Pe7iar SheiKh v Emperor 

( 13) 14 Cn L Jour 278 (280) 19 Ind Cna 710 1913 Pun Be No B Cr, Mohammad Shah v Emperor 
(Appellate Court can al«o do thu ) 

( 30) 17 AIR 1930 Cal 139 (140) C7 Cal 801 31 Cn L Jout 610 Bi7 rant Ah v Emperor (Offence 

Emperor 


• Faltan V. 

Emperor (Accused cannot Le convicted under Ss 147 and 148 I P C , when the charge against them 
was merely under S 395 unless the case was one to which B» 236 and 237, Cr P C , were applicable ) 

( 45) 32 AIR X915 Cal 421 (423) 221 Ind Qu 499 (DB) Moktarali v Emperor 
(44) 31 AIR 1914 Pat 07 (73) 45CnLJonr624 22 Pat 68l 212 Ind Cas 293 (DB) Sa/panaroiana 
V Fmperor 
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(’43) 30 AIR 1913 Bom 458 (461) 45 Crl L Joar 221 • ILR (1944) Bom 25 : 210 Ind Cas 362 (DB), 

Ewiperor T Gofcer (Murder and rceeiTins stolen property ) 

(’43) 30 AIR 1943 Mad 209 (209) 44 Cn L Joor 413 ; 205 Ind Cas 336, In re Ch\nnappa Chctly 
(A person charged under S 380,1 P C , can bo comncted nndcr S 411) 

(’40) 27 AIR 1910 Pat 414 (410) 41 Cn L Jour 810 . 189 Ind Caa 867, Amtr Sasan v Emperor. (An 
accused charged under S 293 Penal Code, can be conMCted under S 297. on the same facts, when they 
disclose an oSence under S 297, though bo was not charged under the latter section ) 

(’ 37 ) 24 AIR 1937 Rang 250 (251) 38 Cn E Jour 989, Bant v Emperor (Sections 448 and 841, 

Penal Code — OHences under the samo chapter of Penal Cale are not necessary for applicability of 
S 236) 

(36) 23 AIR 1936 All 337 (352) • 58 All 695 : 37 Cn L Jour 794, Emperor v MaOitir* (Where the 
accused were charged under Ss 302 and 457, Penal Code, and the facts prosed established an offence 
nnder 8 460, Penal Code, they could be convicted under that eection, although they were not specifically 
charged with that offence ) 

(’24) 11 AIR 1924 Rang 256 (260) • 2 Bang 80 ■ 25 Cn L Jour 907, Ramperthad v. Emperor. 

(’ll) 12 Cn L Jour 374 (374) • 11 Ind Cas 142 (All). Chunnoo T Emperor. (Cliarge for cnminal breach 
of trust— Conviction for thelt can be given ) 

(’23) 10 AIR 1923 Cal 596 (597) 50 Ca! 564 24 Cn L Jour 372, TuUt Tolini v Emperor. (OffencK 
under S 379, Penal Code, and S 54A, Calcutta Municipal Act 1 

(’31) 1931 Mad W N 861 (8641, Sufefeirappa Gotittdan v Emperor (Sections 307 and 506) 

( 32) 19 AIR 1932 All 530 (591) 34 Cri L Jour 100 Abdul v. Ewperor (Accused charged under 8 366, 
Penal Code can be convicted of rape ) 

( 29) 16 AIR 1929 Cal 773 (773) 31 Cn h Jont 474. KalacJiaiid Ghose v Taltt Shatk (Sections 379 
and 426, Penal Code) 

(’35) 22 AIR 1935 All 458 (459) 36 Cn L Joor 1294. Gttlab Singh v Emperor. (Sections 395 and 45«, 
Penal Code ) 

(’35) 22 AIR 1935 Oudh 4 (5) 36 Cn L Jour 112, JTanpnZ Prasad v. Emperor. (Sessions Judge can 

convert conviction from S 405 to S 403, Penal Code ) 

(85) 80 Cn L Jour 244 (245 246) • 152 Ind Cas 1036 (Uh), Emperor v. IJannjan Singh {Charge 
under 6 892— Conviction under S 879) 

( 28) 16 AIR 1923 Bom 130 (184) . 52 Bom 385 : 29 Gri L Jour 403, Emperor v. Ismail Ehadtrseb’ 
(Murder and thelt ) 

(’84) 21 AIR 1934 Mad 565 (565) * 36 Cn L Jonr 113, Rama Eoyan v Emperor (Person charged vritb 
S 304 and S 149 can bo convicted under S S04 with S 34 ) 

(’25) 12 AIR 1925 Mad 1 (6) 47 Mad 746 25 Cn h Jour 1297 (PB), In re Theelhumalat ffoundar. 
(Charge framed under Ss 326 and 149, Penal Code— Conviction under S 326, Penal Code, abne is not 
necessarily bad ) 

(’15) 2 AIR 1915 Mad 802 (303) 15 Cri L Jour 680 (680) In re Suryanarayana Ilao 
(’14) 1 AIR 1914 Mad 425 (428) 13 Cn L Jour 739 (741) 37 Mad 236, In re Adabala iluthtyalu. 

(Charge under S 397— Convictioti forgnevoos hurt) 

(’34) 21 AIR 1934 AU 872 (873) . 3C Cn L Jour 760. Dipchand v Emperor (Person charged under 
S 353, Penal Code, can be convicted under S 358 ) 

( 32) 19 AIR 1932 Nag 173 (173, 174) 28 Nag L B 218 34 Cn L Jour 66, Deorao v Emperor (Cliarge 


B3 iiU2/i4a— Conviction can be under S 302) 

(’31) IS AIR 1931 Lah 666 (568) 33 Cn L Jour 315, Jogxndar Singh v Emperor. (Trial under 

Sections 3^/149, IPO - Conviction for hurt to companion of deceased without charge under Sec- 
tion 323, Penal Code, is competent ) 

(29) 16 AIR 1929 Pat 11 (14, 15) 7 Pat 758 • 30 Cn L Jour 205, BAoKdM Eas v Emperor. (Charge 
I oof pvea under Sections 326 and 84 not bad ) 

fa 1929 Cal 401 (402) 31 Cn L Jour 69. Radha Krishna v Jamnadas Fafepurvs 

Accu^ tried under Sections 381 and 411, Penal Code, can be convicted of an offence under Sec- 
tion 64, Calcutta Pohee Act ) 

(•22) 9 AIR 1922 Mad 110 1111 , 112 )- 23 CnL Jour 206. aTuflmlana^Aru Ptibi v Emperor. (Cha^e 
under Section 147, Penal Code-ConvKtion under Section 352. Penal Code, can be gi^n but not for 
abetment of as«au]t ) ® 

\ ^ ^ Emperor. (Offence under 



cnitrci: vcnErr \ ^tguc or offengc doubtful 


is 236 Nil 1407 


WTicn? in the illu Irative ci^o a ebargo i3 ffamed for theft only and the accused 
1 '’ a^ter trial couMctod or aciinitte«l o£ it he cannot under the rrovisions of sub s ( 1 ) of 
S 403 he euh-eijucntlv tnol on the siine fnct« for receiving stolon proiierty inasmuch as 
ho miql t have l>c>on tried under this section or convicted under S 237, of this offence m 
the prciiona case it-^'lf*' The cases Cited hclou® have all been decided on this principle 


(!■') 13 Cn L Jpur ‘’j'’ ('’ol) 14 Ind C»3 604 (IaIi) XmiI Ctflniiv Emperor (Charge under Sec 
t ons 232 and 235 Tenal Code— ConTietion under Sections 235 and 195 Penal Code perm ssible, 
though ibe htlcr ^ect on not ment oned in the cliarge) 

C"5) 12 Bom n C R 1 (7) Ctg v Rimajirao (Tnal under Sections 409 511 167 219 and 193 
I P C —Convict cm lot aUempting to chwvV can bfc gKen) 

(19) 6 AIR 1919 Pat 305 (30o) 20 Cn L Jonr 487 Jtfaftu&tr Singh v Emperor (Accused pro 
socuted only under Section 47 B har and Ons>a Cic s« Act can be convicted in add tion under Sec 
tion 55 ) 

{'21) 11 AIR 1924 Bom 450(451) 26 Cn L Jour 211 Emperor y C J Waller (With charge under 
Sect on 304 Pcual Code convict on cm be under Sect on 304A ) 

(15) 2 AIR 1915 Bom ‘>97 (*>98) 16 Cn L Jour 305 Emperor v Eamaia Chennappa (Although 
no charge under Section 301A la liameA at the Inal for mnrder on trfetence under Sect on 307 
the ni^h Court is competent to record eonv ction under S 304A } 

{ 33) 20 AIR 1933 Oudh IC"* (163) 8 Luck 474 34 Cn L Jour 385 Basdeo PraSad v Emperor 
(Tnal lor cSenee under Section 395 Penal Code — Convict on under Section 323 can be given— In bo 
lar as the Court adverts to the question of preyndicc to the accused it is subm tted that it is not relevant 
and does not aSect the doei on Sec KotC' on S *>37 ) 

( 2") 14 AIR 1927 Nag 163 (164) 28 Cn Ii Jour 189 Gulabchaad v Emperor (Charge under Sec 
t on 147 1 cnfll Code— Convict on under Sect on ICO Penal Code it not illegal ) 

(Tl) 8 AIR lO"'! All 261 (26**) ‘>2 Cn Ii Jour C**! Softir Euesam v Emperor 

(20) 7 AIR 19*0 All 72 (74) 21 Cn L Jour 410 Jagdeo Parsad v Emperor (Accused charged 
under Section 467 Penal C^e can be convicted under S 471) 

( 19) 6 AIR 1919 Cal 8o (66) 20 Cn L Jour 525 Ars) ed Holla v Emperor (Charges under See 
tions 396 397 and 460 Penal Code— Conviction under S 411 Penal Code can be given) 

f29) 10 AIR 19’9 Smd 147 (148) 80 Cn L Jonr 875 Saroon v Emperor (Charge under Sec 
t on 89o Penal Code— Convict on nnder 8 403 ) 

(30) 17 AIR 1930 Ondli 353 (3o6) 31 Cn L Jour 1210 Hasar% v Emperor (Charge for offense 
under Sect on 397 Penal Code— Conv cl on lor offence under 8 412 is le^a) ) 

(IS) 2 AIR 1915 Lon But 39 (48) 16 Cn L Jour 67$ (683) 8 Low Bur Rul 274 S P Gosh v 

Emperor (Daco ty and abetment of robbery ) 

(31) 21 AIR 1934 All 99‘> (992) 36 Cr L Jour 266 87 All 398 itathu Ram v Emperor (Charge 
Under Sect on 4b Explo<uve SubOances Act— Convict on nnder S 5 is not illegal ) 

(67) 1867 Pun Be Bo 50 Cr p 89 (89; Wwthoew v i>eu>anna (Charge lor esiault—Oonviction for 
noting not illegal ) 

( 95) ib9o Rat 761 (762) Queen Empress v Bala Kashaba (Charge under Section 62 (d) Eegistrat on 
Act 3 [III] of 1877— Convict on under S 182 Penal Code la perm ss ble ) 

( 31) 18 AIR 1931 Smd 9 (12) 25 S nd L B 1 32 Cn Ii Jour 517 Sabjhatullah Shah v Emperor, 

(Charge under Sect on 20 of the Arms Act— Convict on nnder S 19 (f) not bod ) 

(25) 12 AIR 1925 Cal 581 (592) 26 Cn L Jonr 356 ^Ibdtil Sheikh v Emperor 

(20) 12 AIR 19-15 Sin4 105 [107 los) 19SLB183 25 Cn L Jour 1057 FaMiiUahv Emperor 
[See ( 28) 15 AIR 1928 Bom 5‘>1 (521) 30 Cn L Jour 329 Dwarkadas Hartdas v Emperor 

( 38) 25 AIR 1939 Oudh 263 (263) 39 Cn L Jour 937 Emperor v Shankar EaydL (It is not 

illegal to convict a man of an offence under Sect on 453 Penal Code in a case in which he has 
been charged nnder Section 323 Penal Code — Bnt if the alterat on of the charge causes injustice to 

the accused the conviction from Sect on 323 Penal Code should not be altered to S 45’ Penal 

Code)] 

[See fllso (18S4.) g 200 (212) Qucen-Empr«$8 v Appa Subhaiia] 

Al»o see 8 423 hote 81 

8 ( 21) 11 AIR 1924 Bom 449 (448) 26 Cn L Jour 831 In re Pundaltk Shanker Gujar 

9 (43) 30 AIR 1943 Mod 737 (739) 45 CnL Jonr SIB 212 Ind Cas 97 In ra AruraujAam (Accused 

tr ed under Sect on 302 I P C and acqn tted — He cannot be tried aga n under S S’O ) 

(31) 18 AIR 1931 Bom 309 (311) 55 Bom S’O 33 Cn I. Jour 6’ 134 Ind Cas 1’19 Emperor 

V Abla leak (Acquittal on charge of mnrder is bar to trial on charge of culpable homicide not 
amount ng to murder) 

{ 27) 14 AIR 1927 Bom 629 (629 630) 28 Cn li Jonr 103’ Emperor v Kallasani (Acquittal 

under Section 160 Penal Code— Subs^nent tnal tor offence under S 61 (o) Bombay Dutnet Police 
Act, barred ) 
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It vrill be clear fiom the abo\e decisions that the opplicabiljtj of this section or the 
nc^t depends upon the facts relied upon hy tho prosecution at the beginning of the trial 
:n othci u ords the question m each ease is * tohat were the facts charged ? Thus if the 
facts charged are simply that a girl nndet 16 years of age uas forcibly taken awaj by the 
accused there may ho a doubt as to nhetber sho Tras kidnapped or uhotber she was 
abducted A charge might thereforo be framed under this section for both offences ** But if 
the facts charged are that a girl oxer 1C years of age was forcibly taken away by the 
accused the only offenco for which tho accused could be charged is abduction and not 
kidnapping^ Theie being no doubt as to which offcnco was committed, this section does 
not apply 

It follows from the pimciplo set forth nbovo that this section and consequently 
s 237 or sub s (i) of S 403 will bavo no apphcalion m the following cases 

(i) Where on the facts relied upon at the beginning of the trial, it appears that the 
accused has committed mote than one offence, i e, when he has comniitted 
distinct offences^* 


< 18) 5 AIR 1918 Cal 406 (407) 19 Cxi L Joor 193 45 Cal 727 Manhan Ckotvihurv v Emperor 
(person in possession of b^le3 of jute charged nnder Scctons 380 and 411, Penal Code and ae^mtled 
—Proceedings under S 54A Calcutta Police Act against him are not maintainable.) 

( 21) a AIR 1921 S nd 137 (130 142) 16 Smd D R 1 23 Crj L Jour 305 Emperor r Meftghraj 
Demdas (Trial for ofience under Section 291 Penal Code and acquittal — Subsequent trial under 
8s 188 and 290 Penal Code barred ) 

( 71) 16 SutU W R Cr 3 (3) 7 Beng L R App 25 Kaplan v G il Smith (Fii^t trial lor offence 
under S 852— Second trial lor hurt barred) 

<’85) 8 Mad 296 (293 299) 2 Weir 554 Ettprese r Erranreddi (Theft and tmschicl.) 

^ 24) 11 AIR 1924 Jlad 478 (479) 25 Cri L Jour 214 In re Cktnnappa Katdtt (Sections 147 and 
427 Penal Code) 

<13) 14 Cn L Jour 214 (217 218) 36 Mad 309 19 Ind Cas 310 Ganapathx Bhaila^ Emgeror 
(Charge under Section 211— Acquittal is bar to eakseqaent tno) uader 8 182) 

( 18) 14 Cn L Jour 135 (138) 18 Ind Cos 887 9 Nag L R 26 ilefuideo Gtr t £»»p«ror 
seeutioa under Section 203 withdrawn— Subsequent trial under S 177 on aame laeta) 

4 21) 8 AIR 1921 Pat 22 (22) 22 Cn L Jonr 63 Slaksuddan Mxslry v £mperor (Pro eention for 
offence under Section 338 I P C — Ac<iu ttol— Sobscyjuent ptosecutvon under Motor Vehicles Act S 15 
on same facts— Second pro eeation illegal) 

(’15) 2 AIR 1915 Low Bur 60 (61) 16 Cn L Jour 267 (267 268) Itga S) we T* t Emperor (Offences 
under Section 31 ol the Rangoon Police Act and Under Section 457 ol the Penal Code could on the 
facts have been charged together) 

(10) 11 On L tar J31 (733) 8 Ind O.s 930 4 s nd L K 171 Emp„o, , Eo™ 

(i» MqmU.1 on n chnise ol mnider » n b«r lo « second Innl on n chn™ ol cnonm- dBaiMdont* 
ol o'siae'aie ot tao rBorder \ » o n 


10 (38) 25 AIR 1938 Cal 51 (C9) I L R (1938) l Cal 290 39 Cn L Jour 161 Golohe Sehan 

T Emperor 

37Calta,701 r.l«hnr Ktodinre B™i«ror 
(A dooU ns to ttbclta the ey.dence led h, the proecuf on ttould be beUered by the Conrt o »«• 
wituin the section ) •' 

^ ireiblj carry 


12 ( 30) n AIR 1930 Cal 209 (OJO) 57 CM 1074 ar r,. t t „ 

Etnpmr ^4014 31 Cn h Jour 903 Pra/ulla Kumar Bose r 

urged nnder S 895 Pecat 

• lA A. I u,i II. .1— .A A 111 uu_ .. 7iid Cas 382 Bam 

offences being dist net ) ' ^ be tried under S 409 6ub=eguently tie 
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<41) UR 1941 Lali 214 (213) 42 Cn L Jour 660 IL R (1941) Lnli 423 193 Ind Cas 58 (DC), 
TPar’ am StJijh T Emj'tTor (Ch-vT^ Ifti «Mwd« oJ I — Coa^ictwji\ under S S07, Penal Code Joe 
nltempt to murder B i« illepal ) 

<30 23 AIR 1936 pat 503 (501) 37 Cn L Jow 783, Saiilalha Rai r Khaderan ai»a»i (Offences 
under S ICO and S 323 Pena) Cdlc— ^cquillal under S 160 docs not bar subsequent prosecution 
unde' S. 323 ) 

<3G)23 AIR 193C lUnc 174 (174) 14 Ranp 21 37 Cn L Jour 492, ,46dii4 llamid t Emptror 

(Sn-rtitins lal«r nffidsrii and luiQg lal-c aflilaeit are distinct offences though committed in course ol 
fame tranwtio’i— Acquittal in respect of one offence docs not bar trial iti respect of other offence— 
‘tsclioa 236 does not apply } 

•C37i 22 AIR 1935 Naj 178 (182) 31 Nag L R 337 36 Cn h Jour 1216, BamshesJtan r Emperor 

(Sect on 236 refers to one oficnee although it may be difficult to determine what the actual offence is ) 


. • . ' and 366, 

Icnal Code ) 

<’99) 1 Bom L R 13 (17 18), Ouem Empress x Subedar KrtsJinappa (Offences under S 400 and 
nnderS 893) 

<•33) 20 AIR 1953 Lah 939 (939 960) 33Cn L Jour 291, ' Etiperor (Stamp Act, 1899, 

S 62 (1) (1) and 61 (a) — Complaint brousbt S Cl (a) — EeJoto accused can be conTicted under 
S O'* (1) (h) hn attention mu<t be draim to such fact ) 

< 15) 2 Alll 1915 Cal 181 (182) 16 Cn L Jour 42 (43) Uamaratn Sardar x Emperor (Sections 147 
and 353 Penal Coda) 

/or • no" r> • f and 316, Penal Code ) 

■ • loaSSoandS 498, Penal Code) 

• *tdtbe!t) 

t • • • r nussasn x Emperor (Section 463 and 


<26) 15 AIR 1923 Oodlt 373 (374) 29 Cn L Jour 763, nameshicor 7 Emperor (Sections 393(397 and 
32S Penal Code ) 

<32) 1932 Jfad WS 247 {249), A’ccAioppa Emperor (Section 393 and S 183 Penal Code— 

DoobtfnL) 

fOl) b Cal W S 202 (203) In th* ' 

(01) 5 Cal W h S67 (568), In /lie 
( 75) 23 Suth 55 R Cr 69 (59) Qi 
(Oil 29 Cal 481 (482) 6 CalW 1 

(■97) 20 All 107 (108) 1897 All »• <11, 

Penal C<rle ) 

(“27) 11 ikIR 1927 All 75 (75) 27 Cn L Jour 1351 ^ccAuf Has v Emperor (S» 302 and 194, 
Penal Cede | 

< 70) 1870 Bat 34 (34), Reg X Oopala Pursoo (Ss 395 and 412, Penal Code ) 

( 97) 1897 Hat 921 (921). Empress v Punya Sakkaram (Si 395 and 399 Penal Code ) 

( 22| 9 AIR ia22 Bom 97 (98 99| 46 Dom 657 23 Cn L Jour 259, ilathubhas AT Shah x Emperor 
(Charge of ojence under S 90 Denabay District Mnoieipal Act— Charge cannot be altered mto one 
under 8 97 read with S 155 ) 

I or (Charge on one set 


hics Zon X Emperor, 


'X Emperor (Ss. 370, 


uua obo j 

( 32) 19 AIR 1932 Pat 241 (242) H Pat 392 33 Cn L Jour 709, Dageshiean Ahtr x Emperor. 
(^a 215 and 417 or 420 ) 

( 20) 7 AIR 1020 Pat 590 (590, 691) 21 Cn L Jour 496, JlayAu S«nj7» t Emperor (Ss 457 and 456) 

( C9i 6 Bom II C K Cr 4) (44) Re^ ^ Gongaram Ifafji (Ss 471 and 467 ) 


60) 

• 163, 


. ■ , ■ • . . ■ . . ■ under 

Ss 147 and 323 Penal Gale cannot be altered into one under 8. ICO Penal Cokle) 

(14)1 AIR 1914 Mad 144 (144) l5CriLJont568 In rt Syed Ahmad ilusaliyor (&,. 471 and 
409, Penal Code) 


SCrPC SO. 
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( 2 ) 'WTjere there is no doubt as to which offence or offences the facts relied upon at tha 
beginning of the trial amount to ** 


( 14) 1 AIR 1914 Afad 61 (61) 15 Cri It Jonr 440, Thappulan V Sanlara larayana Iyer (S 
and 8 403 or S 424) 

{ 10) 11 Cr£ L Jour 340 (340) 5 Ind Cas 974 (STad) In re Bommauddi Somireddi (Ss 447, 35'’ and 
379 Penal Code ) 

( 10) 11 Cri L Jour 30 (34) 4 Ind Caa 700 (ftlad) In re Loganatha (Cliargc under S 141 Penal 
Code— Convict on for common object diSerent from that set out in the charge ) 

( 09) 9 Cn L Jour 406 (406) 1 Ind Cas 867 (Mad) In re Stibramanxya Iyer (Ss 406 and 4‘’0) 

(26) 13 AIR 19‘’6 Lak 691 (691) 7 Iiah 661 27 Cn L Jour 1004 Ghanus \ Emperor (S 

Penal Code and offences relat ng to property ) 

(24) 11 AIR 19‘>4 Lab 109(110) 4L»lj373 25 Co L Joor 335 jraHw 7 (Charge o{ nnritr 

cannot be converted into one ol robbery) 

(23) 10 AIR 1923 Lah 260 (’61) 3 Lab 440 23 Cn I. Jour 709 ,4>-jan jUal v Cmperor (Seelona 

176/109 and 189 Penal Code ) 

(89) 1889 Pun Re ho 18 Cr p 67 (60) Crow i 7 UmaskAnkar (Sa 500 and 501 Penal Code) 

(01) 1901 Pan Ee No 31 Cr p 92 (H 1902 Pun t. R No 3^ Mangal v Empress (Si 457 379 

and 407 ) 

( 11) 12 Ct h Jou 169 (170) 38 Cal *>93 8 Ind Caa 965 Lai Mohan v Eah Kishore (Sa UT 

and 3‘’3 ) 

- rt 


15 Ct L Jour 155 Emperor a Madan Menial 
Code — Acqu Ital by jury under S 148 — ConOft oa 

wool under S 894 C ty of Bombay 

trespass 


efieew 

(Abet 

119/114 Penal Cede 


( 8“’) 9 Cnl 371 (373) Menu Msya v Empress 
(.87) 1967 Pan Re No 43 Ct p 105(106) SlerSbaJ 7 Lnprtss 
( 33) 20 AIR 1933 Oudh 315 (321) 8 iLncK 518 35 C L Jour 10 

(M irder and rcct v ng tolen property ) 

( 15) 2 AIR 1915 Cal 219 (219) 15 Cr L Jonr 704 (70 j) Ge i . iUanU 
323, Penal Code ) 


Ernperor 
leua Code) 


Daulat Earn v Emperor 

» 7 Enpvror (Ss 147 and 

nperor (Accused charged 
irt to the compla oaot" 


„ t theft— Conv f 


not barred ) 


f forgery and 
under S 312 

<i u a qa la — ouu tiqueiit prosecut on under Ss 308 and 309 of the Act 

0 I P C-) 
r (Chssge 


» rsDrsilnISSOMMSfeS?) ao, L,„ ThalarS, gky 
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(3) Where the fact^ relied upon are not inconsistent witli the innocence oE the accused, 
1 c , Tvbcre such facts do not amount to an offence iit all 
(<) \Mierc the prosecution H itself not clew as to uhat facts tt will lely 

Thu«, Tihcrc the accu«cd, fi\e in number aie nllet;cd to hn^c assaulted either 
uith one object or nith another and the facts iclicil upon to establish an offence 
are themcches in doubt this section docs not apjtlj But a different note has 
lic«n "truck in a Full Bench decision of the Bombaj High Court 

r39) 26 tlR 1939 All 710 (712) 41 Cri L Jour 111 Nand kishore v Emperor (Definite and rery eleir 
case of chcAting put forward by complainant — No allegation of concealment or removal of property — 
No evidence produced to show concealment — Conviction onder S 124 Penal Code is wrong ) 
f39) 25 AIR 1939 Cal 51 (69) 1 L R (193S) 1 Cat 290 39 Cti E Jour ICl GobJee BeJiari v. Emperor 
(Section 237 does not deal with & case where the evidence falls alioit of proving the oSence which the 
pro^ution had set out to prove ) 

(36) 23 AIR 1936 Cal 796 (799) 62 Cal 956 37 Cn LJour 701, Islahar Khondkar v Emperor. 


1 30) n AIR 1930 All 491 (492) 31 Civ R lour 716, Emperor v Eaitluityn 
(•26) 13 AIR 1926 All 227 Hs) 27 Cri L Jour 152. Haghunalh Kandu t Emperor 
( 33) 20 AIR 1933 All 30 (31) 34 Cn L Jour 445, ^tul v Emperor 

(31) 18 AIR 1931 Cal 414 (416) S9 Cal 8 32 Cn L Jour 892 ileha> Shetkhv Emperor (Section 237 
al:^ wilt DOt apply to such eases) 

( 98) 2 Weir 301 (302) In re Perumal Undan 

(’29) 15 Ain 1928 All 139 (140) 29 Cn L Jour 232, /far Pritsod v Lmperor (The offences in this case 
were, however distinct) 

( 14) I AIR 1914 Cal 809 (310) 15 Cri Jour 41, Jkram JU t Emperor 
(’18) S AIR 1918 Pat 183 (166) 19 Cn L Jour 121. Ifayat Khan v Emperor 

( 18) 8 AIR 1918 Lab 49 (50) 1918 Pun Re ho 23 Cr 19 Cn L Jooi 931, Baj Enliatfur v Emperor 
( 07) 5 Cn L Jour 427 (431) 34 Cal 698 U Cel W N 666 Jatindra Natk v Emperor (On the fwts 
there could be no doubt as to what the offence waa) 

(•20) 7 AIR 1920 Pat 216 (218 219) 21 Cn LJour 439 Pertapliait Emperor (Offence charged iindet 
S 149 read with S 325— OSence merely under 8 325 aho cannot be cliarged ) 

( 20) 7 AIR 1920 Pat 512 (513) 21 Cn L Jour 44 Mt Sheoratnx v Ei tpeior 
( 18) 5 AIR 1918 Pat 629 (629) 19 Cn L Jour 202 EJiowonat/i Stngh v Emperor 
(12)13CnLJoar 393 (594) 40 Cal 169 16 IndCas 161 S«fa Aftir v Emperor (T was charged with 
causing hurt to A — He cannot he convicted for cau-nng hurt to D which fact is disclosed in evidence— 
The reason is that the facts charged did not create any doubt as to Ihc offence committed by A ) 

( 10) 11 Cn L Jour 325 (325) 37 Cal 604 6 Ind Css 352 Pat i Sewak Lai 7. ilaneshwar Stngh 
(False statement to a pub! c servant in wlueli defamatory slateuvcnts were made against A— Here the act 
IS one, but constitutes two offences— There is no do ibt within the incnning of the section — The ca-,e 
wa«, however decided on the ground that they arc distinct offence —This ii not correct ) 

(15) 2 AIR 1915 Cal 219 (219) 15 Cn LJour 701, Genu ilanjht y Emperor 


-- ja o'-“ nuL auiouiiuiig it» Aiun4iiJii„ — vouvitiiouiov aouii eui or naiiauiug uiiuer * oi 
IS wrong) 

16 ( 31) 18 AIR 1931 Cal 414 (415) 59 Cal 8 32 Cn LJour 89’ 3/e7 er SJicilh 7 Emperor 
( 31) 18 AIR 1931 Cal 528 (528) 59 Cvl 92 32 Cn L Jour 1167, Prtul De Flonder 7 Emperor 
(941 21 Cal 955 (973) Wa/adarEhaitJ Emprew (Facts alleged clear that the five acen^ed a«>«ml’'«l 
but there w as a doubt as to the object of tbo ns emUy ) 

[Sm also (38) 25 AIR 1939 Sind 63 (65) 31 Sind LRISO SOCriLJour 460 GhulamUsderr 
Emperor (Altcmalivc charge for murder or enlf^blo hoimcido not amounting to murder u bad )] 
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It has been lield m tbs undennontioned cases^® that the “doubt" m this section 
does not mean doubt as to facts but means "doubt" ns to questions of law, such as which 
section of the renal law applies It la submitted that tins now is not correct The 
illustrations to the section themsch es show that the doubts in thoso cases arc not doubts as 
to questions of law, but only as to questions of fact*® To this extent, however, the p-o 
position would bo correct, namely, that the sectionhas no application nbere tbo fads iehd 
upon by the piosccution are tliemsehes tn douU*^ It is not necessary for tbo application 
of this section that the several offences should fall under the same chapter of the 
Tenal Code ** 

It has also been held m another class of cases that the several offences which the 
facts may constitute should be coQnate offences** or offences which differ in degree by 
leasoo of the difference in intention or by reason of sulsidiary aggravating circumstances.** 
This Tien al^o, it is submitted, is not correct and is not aulbonsed by tbo terms of 11^ 
section 

ot tlie Ecties of acta po-tulatcd can be proved At th« lime the charge h framed, the pro ecution cafl 
never know exactly what facts they wiH succeed m establishing The most promising witness maj bte&b 
. _♦ 4t^ . “rr ,r» nrnvfi rnrlftm of oar alleged 

* 1 facts, then It will 

he proseenhOD h w 
'e of IvidnappmS ® 

19 (45) 83 AIR JW5 All SI (85) 4C Cm L Jonr 750 I L R (1945) All 558 SJO Ind C^s 432 ,iraWn!H 
7 Emperor 

. T « ««oA v T« . in /'-iiAie 7 Emfrrer 

t be as to what tfieoc* 

oocertafnty ts to tbo 

V Emperor, 
mperor 

(75) 7 h W P n C R 137 (143), Quccm t J^amurJia 

( 29) 16 AIR 1929 Rang 209 (210) 7 Bang 96 80 Cn L Jour 750 Ejitperor 7 Po Thtn Om. 

-- T T r. 


. Efnperor. (FoUowuig 1857 

■ I (Ouesre) 

20 ( 33) 20 AIR 1933 Hang 236 (237. 238) 11 Rang 351 35 Cn L Jour 41 ka J*o ri«.n« t. 

Emperor ' * 

— " mplated is 


Bce cases cited in foot notes (16) nnd (19) nbore 


Dcror. 

V Emperor J 


viction Under 8 499, Penal Code, can be altered to one aoder S 392 ) 

(OoDtaittotr »”=> 

SS-bil-BlS Wind C, 168, G.„„b a»pm.r (P® 
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It W 1 S observed m tho nndermcntioBcd ci‘!cs*» Hiat the section applies only ^heio 
from the evidence Jed by the prosccw/ion it is doubtful which of several offences have been 
committed b> tho accn«ed It is 'ubmitlcd that this view is not correct Such a ca=o is 
really co\crcJ Ij s SC7 sub a (3) 

See al o the ca=ea cited below ** 

2 "Which of several offences ** — This s«:tion applies c\en ■nhere tho doubt 
IS whether tho accused committed one ofTcaco only or both that offenco and another 
"Where A gives faL-e information of theft in a house and states that ho suspects B of tho 
offence it la clear that he conmiita an offence onder S 182 of tho Penal Code but it is 
doubtful if the mfonnation will amount to tho nmking of a falso chargo against B punish 
able under s 2 ii of the Penal Code It has been held that this section will apply evert to 
such cases * 

Lndcr the Code of I6CJ, a tharp> under the section corresponding to tbi3 section 
could be framed only m respect of offences under the Indian Penal Codc^ Under tlio 
1 rc«ent Code this 13 no longer neccssar) * 

3 Theft and taking illegal gratification for the return of stolen property. 
— "Where the facts rebed upon by the prosecution are 

( 1 ) that certain property was stolen 

(■>) that A took gratification for its restoration and 

(3) that he took no steps for its restoration 01 to cause tho offendec to bo 
apprehended, 

the only inference possible is that A coiumittctl an offence under s 216 of tho Penal Code 
It cannot bo an inference that becaa«e A asked for a gratification for its return be is tho 
thiel There being therefore no doubt such as is contemplated by the section A cannot bo 
charged for theft along w ith tho offenco under S 215 of the Penal Code ' If how over in tho 
above case there is the additional fact that ho restored the property b it did not take steps 
to cause the offender to bo apprehended there will be a doubt as to whethoi I 10 was not tho 

25 ( 45) 32 AIR 194^ Fat 373 (379) Stjo Oope v Emperor 

( 23) 10 AIR 19’3 Pat J**! (lifl) 23 Cn L Jour 80 Copini Slahlan v Emperor 
(*20) 7 AIR 1920 Pat 512 (513; 2I Cti L Joar 44 Stt Sheoratm v Emperor 

26 ( 45) 49 Cal W N 535 (537) (DD) Krishna Das Saha v Emperor (Under S *’36 Cr P C it u 
legal to charge the accused both under 8 411 Penal Code and under 8 3 of Ordinanco 33 (NAXIII) 
of 1943 for unlawful po^seee on of military stores If the charges are so framed, there can bo no 
misjomdpr) 

( 37) 24 AIR 1937 Cal 99 (114) 38 Cn L Jonr 818 (SB) JxUndra Nath r Emperor (Nolh ng contain 
ed m Criminal Iaw Amendment Act bars operation ol Sa 196 235 236 and 237, Cr P C — Conviction 
or acquittal of person or overt act in regard to consp racy does not bar trial of such person over again 
under S 121A Penal Code) 

Note 2 

1 ( 13) 14 Cn h Jour 214 (*’16 217) 36 Mad 308 19 Ind Cas 310 Oanapathy r Emperor 

2 ( 71) 8 Bom 11 C R Cr 115 (117) peg ▼ Jjai t iTuHa (A charge either of criminal breach of tru t 
under S 409 lenal Code or of undue esaclion of money under S 16 Regulation 17 [\\ II] of 18‘’7 u 
irregular) 

3 ( 23) 10 AIR Cal 590 (597) 60 Cal 664 24 Cn L Jour 372 ThIsi Toh it v Emperor (S*cUo i 

Shiit, Yi T Emperor (‘^■ct on 
■ * I Emperor (Trial under S 33'^ 

illaMnt (Sect on ICO Penal Cod 


Note 3 

1 (27) 14 AIR 1927 Rang 251 ('>55) ■»8 Cn L Jour 759 £mperw v Nga Fo Wun (T1 c ground of 

thedcciaOD namely that the douU must not be one of fcmt but of law 1 incorrect See ^otc 1 ) 

(29) 16 AIR 1929 Rang 209 (210) 7 Rang 96 SO Cri L Jour 750 FmpCT-er r Po Thin Uyi (Do) 
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thief seeing that he wis m possession of the stolen property. In such a case an allernaUve 
charge for theft or for an offence imaer S 215 may bo frameff* 

4. Sections 236 and 239, if mutually exclusive — See Note 2 on Section 239. 

5. Contradictory statements Illustration (b).— Illustration (b) tvas added 
in the piObGut Code m order to givo effect to the vietv that existed betoro that a 
could ho charged -uith gning false evidence on the bafus ot two contradictorj’ statemtnts. 
It applies not only where the gtatemonts are made on two distinct occasions but liso-^shftTO 
they are made on the same occasion, as for example, iu the same deposition* 

An alternative chaige in respect of two contradiCtorj' statements can be framed 
under this section only nhen the pir^ecution is nnablo to prove uhicli of the two statements 
13 false * 

No charge in the alternatiie can bo made, when one of the statements has heec 
made m circumstances in which the person making it is not bound by law to stato the 
truth, as for example : 

(ll when the statement is made in a petition,* 


2 (’08) 7 Cu L Jout 4G4 (469) : 4 Low Bur Kol IdO, Tutl Pe v. Emperor. 

Mote S 


rolisj 


•ror V 
attiMt, 
i sama 


1 . ■■ 

('95 

(’0 

(*2 

tti 1 > UU 1 i ) I I 


ticcttions uere decided pner to the present Code’ 

66) i 13 Bcti; fc n 32» (FBj. y. ItMmmtd S'"’'- 

■ tliWR25,54) 

• * (OrerrulittgS AJl 17) 

. Iff, ^amtran. 


* FJiitu n n v/i lb \lb), tjueen v, Harain Dass 


}S 


Mnowtme itoss 
ku Vannan 
irtfwv S\ngh 


/-a M ^ (23), V, Kala Khan. 


1-39) 26 AIB 1939 S.«a 170 (171) : I L B (1939) K.r 290 : 40 CriB low 701, C).«r»- 
nuj k Srf’)/ "““““"S .<«te»«nU b, mtoe,s_Ch„5» S«M.oO 2J6 

6’ <='■ t ®» (66). H»™a» T. Emfrm 
88) 1880 Pno Il(iNo 82 Cr. p 65 (68). Sohan Stnghr. Kmpfess 
2 300 (300), pjiihc Frosecwlor v. Uvtku VoMtan 

( 74) 23 Sulh W It Cr 2 (3), Quren t. GoTtowru 
■> ('03) 2 IVeir 109 (169), In n ChtnnnvoM. 
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(2) ^hon jt 1? made in an csamination bj a Magistralo foi the piiriioso of 

obtaining information, not liable to be on oath ,* 

(3) nhen it IS made to the rolice nndcr s 161 of the Code, as to Mhich see Note 9 

on Section 161, 

U) nhen an amin reports to a cm! Court etociiting a docico complaining of 
ohatmction * or 

(s) when it 15 inadmissible in eMilcnce as being one made under improper 
influence such as police threat and ill treatment ’’ 

IMiero an accu-<xl person entered in a sale deed, executed hy him, the consideration 
as F' 14T5 and in a eiib«equent suit for pro cinption stated in c\idence that the consideration 
was onlj Rs 900 it wa^ held that the Court coubl charge nccii'^ed undci S 193 or S 423, 
Penal Coilc ® 

6 Murder and concealment of body to screen offender. — In Begtt v 
King Emperor,^ whore the facts robed upon bj tho prosecution, against the accused, wore 
that a murder liad been committed and that the accused niaile away with the CMdonco of 
murder hj rcmoi mg the bodj for tho purpose of «crcening the offender, it was held by 
their Lordships ol tho Privy Council Ibal though llio charge against the accused was only 
under s 302 of the Penal Code, ho could be cona icled under S 201 of the Penal Code, if 
the eiidencc C'tabli bed that offence Their Lordships obsened : 

' A man inaj bo convicted of an offence, although there has been no charge m 
rcapcct of it, if tho evidence is such as to establish a charge that tntght have been 
made That is what happened here The three men w]io were sentenced to rigocons 
imprisonment were convicted of making away with the evidence of the crime by 
assisting in taking away tho bod> The} were not charged with that formall}, but 
the} were tried on eMdence which brings the case under S 237” 

The same new lias been held m the uuderroentioncd cases * 

S (1900) 27 Cal 455 (457) 4 Cal W N 249 San Charan Singh v 0ue4Ji.£»iprfM. 

■€ (93) 17 All 438 (437) 1895 All W N 1(»» Quten Empress v Ajudhus Prasad 
7 (1685) 3 Sutli 3N It Cr 6 (9) Queen v NaganaOurtit 
■8 (03) 1903 lua L R No 60 p 245 (246) Sobha Singh v Emperor 
Note 6 

1 (23) 12 AIR 1925 r C 130 (131) 6 Lali 226 53 Ind App 191 26 Cn L Jour 10o9 (PC) 

2 (40)27 AIR 1940 Pat 289(289 290) 19 Put 369 41 Cn L Jour 910 190 I C 457, Wetli ▼ Emperor, 
i 37) 1937 Blad 55 N 544 (546), Nagan t Emperor 

{ 33) 20 AIR 1933 All 178 (179) 54 All 792 34 Cn L Jour 107 Sohan v Emperor 
< 32) 10 AIR 1932 All 71 (72) S3 Cn L Jour 283 Sawanta v Emperor. 

<30) - . . - - 

■< S'*) f , • kaianima. 

<31) . 

(30) 

■<30) 17AIB 1930 Oudlill3(121) 6LucL255 31 Cn L Joar 575 JPata Dm v Emperor (Four 
pereons cliargcd with murder— Two conTieted ol murder— Other two not found to have tahen part in 
murder — Evidence not sufficiently or definitely proving that they were pre^int at, and had taken part 
10 the murder— They wore convicted under Section 201 ) 
i 28) 15 AIR 19‘’8 Lah 906 (908) 10 Lah 213 29 Cn L Joar 746, Diffa v Emperor 


<"23) 10 AIR 1903 Bom 202 (263) 25 Cti L Jont 1319 llanmappa Pudrappa t. Fmperor 
< 10) 11 Cn L Jour 731 (733) 4 Sind L R 174 8IndCas936 Dmperor v Boico J/an^'mido*. 


tilllassan. (Altet~ 
al)] 
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II has been helJ m the imdermentioned rase" that -nbero the disposal of the dead 
body IS a separate transaction from the actual raurdcr the conTietion under both the 
sections 302 and 201 is legal 

7. Murder, culpable homicide not atnounting to murder and causing 

death by negligence Where the facts relied upon give rise to an inference of murder 

or culpable homicide not amounting to murder, a charge may bo framed under the section 
either cumulatively or alternabvely^ for murder apd culpable homicide not araountiug to 
murder In the undermentioned ca‘=e,* however, it '^as held that this could not be done 
The decision proceeded upon the view that S 236 did not apply to a doubt as to facU 
In the eases cited below* it was held that though a charge might under this section be 
framed cuimdaiiiehj, it cannot be framed altematitely in respect of the two offences 
It 13 submitted that the last two ^ icws are not correct 

8. Principal offence and the abetment thereof. — The question nhelher 

an offence and its abetment could both be charged under the provisions of this section 
depends, as has been seen in ^ote 1, on the facts relitd upon b> the prosecution at fbe 
beginning oi the trial and on which charges arc mvvted to framed k ycsson be 
convicted of abetment of an offence, even if he is charged with the substantia c offence acd 
lice lasa, if the facts relied upon could ba\o supported a charge for that offence^ 

3 (■«) 29 AIR 1942 Lab 271 (275) 44 Cn L Jour 77 203 Ind Cas 498 (DB). Ghulam ZloliammuS 
I Emperor. (No separate sentence nnder SecUon 201 was, howerer, uBpcbed.) 

Note? 

1 (’81) 18 AIR 1931 Bom 809 (311) 55 Bom 620 33 UnLJomr 62 134 lod Cas 1319, 

T Abta leak (Acquittal on charge ot murder is bar (o Ipvl on charge of culpable homicide net amount 
ing to murder) 

1’72 92) 1872 92 Low Bur Bal 300 (301). Aft Nt v Queen Emprese (Morder or in the alternatiTe culp- 
able homicide not amounting to murder) 

(•t« 0 .Tt>,r.,rT, . - . _ . (Chargetader 


I 


\tilh eharsBtna« 
UCoICll* I* 


L'iixiaour bbU) 

2 ( 87) 1887 Pun Be ho 11 Cr, page 19 (21), ir/i<in 2Iftkammd v EtnprcM (Sections 803 and 304, 
Penal Code ) 

3 ( 38) 25 AIR 1938 Smd C3 (65) 31 Smd L B 480 S9 Cn L Jonr 460. Ghtdam v Emperor 

('ll) 12 Cnli Jour 224 (226) 5 Smd L R 16 10 Ind C*s 168, Ganesh Znjhna v Emperor (AW«f 

natjTC charges lor oBcnces under the Penal Code and special laws e g , Post OflSce Act, not permissible) 


Note 8 


1 (’44) 31 AIB 1944 ^agl92 (193, 194) 46 Cn L Jour 80 1 L B (1944) Nag 5n0 • 215 Ind Cas 

263 (DB), Provincial Goicniwicnl, 0 P tS Derar \ Gttmaji Badri (Charge under SecUon 193, Pensl 
Code— Accused can be convicted of abetment if so found ) 

(’44) 31 AIB 1944 Pat 67 (73) 45 Cn L Jour 624 22 Pat 681 213 Ind Caa 293 (DB), Satuanaro- 

pana t Emperor (OBence aBegcd one of abetment Lot constituting actual offence under S 34, Penal 
Code — (Jonvjction can be sa»Uined under Penal Code, S 34) 

( 30) 17 AIR 1930 Nag 145 (148) 3ft Or t oo « - . 

( 31) 18 AIR 1931 Oudh 274 (276) 

( 29) 16 AIR 1929 Cal 807 (808) . 0 


Emperor. 


Emperor 

r Emperor 
hod 



on the ground that abetment 
applies to such a case ) 


'<) i-n L Jou*244, tawiMcl Jo?jn r Emperor (The decision proceeds 
II a minor oSence »b telabon to the =ubslantiTe offence nnd that 8 23A 
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Tlio Mew tikcn m the undermentioned cn<!es^ tbit nn offence of abetment and tbo 
rrmcijm! offence cannot come within this *H!ction is, it ii submitted, not correct 

9 Alternative charges. — \ charge cicn in tbo alternatiio must conform to 
(be p’Wtbiou'^ of Si 233 231, 23j Or S f?3!> and eicli of (be nltcrnatno charges must bo a 
legal cliargc ^ 

kltcmatuc cbii^ca ‘•bould be framed ns in formgiicn m seb V, no 2S, sub head ii * 
^Mien the charges are of distinct offences such as kidnapping and abduction, it is desirable 
that the accused should be charged «cparatoly for kidnapping and abduction * Omission to 
spbt up the charge into tuo parts does not, howeicr, amount to material error, unless the 
accused IS lliercly j rejndieed m his defence* 

See il-o Note " 

10 Sentence — ^^lle^c an nccu cd is convicted of tuo offences alternative!}’, 
the sciucncc should he con'idercd ftom the point of view of the maximum sentence 
provided for the les.-<r of the two olicmativc offcnce^^ This is so even where a person is 
charged under two parts of the same ‘action, one cairying a higher and the other a lighter 
punishment * 

11. “Senes of acts,” meaning of — This section justifies fiaming of charges 
cumulativelv or alternative!} only when tbeic is “a single act or senes of acts” It cannot 
appl} when there am more than one separate single acts oi separate senes of acts each of 
which constitutes a «cpiratc offence allliougli it may be doubtful as to which offento will 


(33) 22 UI. 1933 Pc'b C7 (08) 36 Cn L Jour 143$, Suraj BJian v Eviperor (This power Is not 
conferred b; S 238 and u not ba<ed on Ibe pnociple that abetment is a minor ollenee but u con 
fened b; Sv 236 and 237 and depends in every case unon Ibe tacts prored ) 

(32) 1032 Had M N 1210 (1217) Hahux Beddi t Emptror 
2 ( 12) IS Cri E Jour 2‘’3 ('’23) 14 Ind Cis 319 (Had) Tn re ^rtsfman Nair 
fl2] 13 Cri L Jour 203 (203) 14 Ind Cas 203 (Uod) Suujaravelu Ptllax v Emperor 
{ 24) 11 UR 1924 Rom 432 (432) 25 Cri I< Jour 1133 Emperor \ liaghpa Uaghpa 
( 29) 16 AIR 1929 Naj 323 (3’3) 30 Cn L Jour 044, hxsandas r Emperor 
(21) 60 Ind Cas 999 (1000) 32 Cn L Jour 311 (Pat), Dariarx Chowdkury v Emperor 
( 27} 14 AIR 1927 Cal 63 (04) 28 Cn L Jour 2 IlutaseJtOind v Emperor (Section 237 v\a« not 
referred to but the case proceeded under 9 238 ) 

(20) 7 AIR 1920 Cal 834 (834) 22 Cn h Jour 418. Itajtth Ehan t Emperor 
(20) 7 AIR 1920 Fat S12 (513) 21 Cn L Jour 41 ilt Sheoralnx \ Emperor, 

(74) 11 Bom n R C 210 (241 242) Jlej t Ckaiid Nur 

(23) 10 Ain 1923 Cal 453 (455) 50 Cal 41 24 Cn L Jour 763, Emperor v Profulla 
(10) II Cn L Jour 49 (49) 6 Ind Cas 145 33 Hod 284, Padmaiiabka Payx v Eviperor 
( 28) 15 AIR 1928 Lali 382 (390) 80 Cn h Jour 18 Prtkkard t Emperor 
ISO’J 16 AIR 1929 Nag 325 (3'’8) 30 Cn h Jour 914, Kxsan Dai v Emperor 
Note 9 

1 (38) ‘•'I— - .rr.A T’ „ r. . . 

2 ( 72 9- 

3 (27) . . 

4 ( 30) 

(34) 21 . 

frame diitmct charges to avoid prejudice to accused) 

( 33) 20 AIR 1333 Cal 070 (077) 60 Cal 1391 34 Cn L Jour l'*19, Pajahuddux t Emperor 
(31) 21 AIR 1934 Sind Ifll (ICO, 167) 36 CnhJoat 231, AUahraJhxo t Emperor 

1 pj-TV . i». 

t ■ ' Emperor 


(03) 

(30) 

[S« 

(37) 


2 (9 


( 09 ) 


Emperor 
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be constituted in each case^ It has been held m the undermentioned case? that a statement 
made in the evidence in a civil suit and a statement made m the evidence in a criminal 
case cannot be considered to be a "senes of acts ‘ within the meaning of the section sed 
that the person making such statement cannot therefore be pvoseented under this section 
for giving false ei idenCQ on the basis of sudi contradictorj statements It is submitled that 
this lien cannot be accepted as correct If, as the decision concedes, a statement heloie 
the pohco and a subsequent statement before tho Magistrate could form a "senes of acts,” 
it 13 difRculfc to see hou a statement m a ci\il Court and a statement m a criminal Court 
are not a "senes of acts ’* 


23T.* (/) If, in the case mentioned in section 236, the accused is 
When a person 13 charsed charged With One oHence, and It appears in evidence 
■with one offence lie can bn that he Committed a different offence for which he 
convicted of another might have been charged under the provisions of that 

section, he may be convicted o! the offence which he is shown to have 
commuted, although he was not charged with it 

(2) [OmitfeJ by the Cade of Crinunal Procedure (Amendment) Act, 

(IB [XVIIl] of 1923), section 63] 

Htttstratlon 

A IS charged with tbelt It appears that be committed the ollence of criminal bteacf* 
«l iTUst, or that of teceWmg stolen goods He may be convicted of criminal breach of trust or 
«f receiving stofen goods (as the case may be) though he was not charged with such olfenee 
Synopsis 

1 Legislative changes 

2 Scope of the section 

2a Illustration 

3 Conviction for offence requiting complaint by specified persons 

A Powers ol appellate Court. See S 423 and Kotes thereon 

hOTE to the Sjnopsto Seo Jbe Notes indicated for the fohoiring topics 
Abetment and principal offences See S 236 Note 8 
Cognate offences See S 236 Note 1 
Conviction lor offences not charged See Note 2 
Different offence — Ckinvielion for Sec Note 2 
Diotmet offences Sec Note 2 


I Legislative changes 

Changes made m the Code of 1898 

Sub section te) was ncnlj added 


Changes made tn 1923 — ■ 

Subsection ( 2 ) was omitted ond inserted as subs ( 2 A) to s 23 S by tho Code of 
Cnmmai Ptoceduie (Amendment) Act is Cxviiil of 1023 

• Codes of 1882 and 1872 ~ Same as that ol snb section (1) sub section (2) was newly ivdded m 
1898 which ran thus — 

l‘>) When tlie accused is charged wrtli as offence, be may bo convicted of Invln" attempted to 
commit that offence, althoBgli the attempt is not separately charged 
Code ol 1861 Ss 56 to 59 


, , Note 11 

(41) 31 Allt 1944 Cal 221 (226) 45 C« L Jonr 666 ILB (Wti) 1 Cal 698 213 Iml Cas 40l(DOj 
WJuirntn ilukherji ^, Emperor {A inancing B to deposit money m three separate banks and to get 

opened in the, rimnt nan, ^ ^ ^ banU on vanoiis 

' d with the three 

was not justiffed 


BectiOram ifnWicrji 
acconaU 
dates .-Uc 
banks and 
DDdcr the ec> 

2 (2t) ll AIR 1924 ^ind 1 (3 4) lCSmdI,Il285 25 Cn L Jour 1195, Saleh Shall v Emperor. 
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2. Scope of the section — The general rule is that an accused i>’rson cannot 
K com ictoQ of an ofTcnce of which he was not charged anti of which con'^equentlj he has 
ijid no notice This ‘lectron anti the neat are, however, two exceptions to the above rule^ 
Tbi section cinllos the Court to convict a person of an offence which is disclosed in the 
<M(3cnce and for which he mtght haie lieen cliaiged iinda the ftrovistons of section 23C, 
although he was not chatged willi it The lenson of the rule is that the facts relied upon 
bv the pro-<cnlion at the lieginiiing of tlic trial, of which ho has notice, are sufBcient notice 
of all offences which «uch facts will constitute 

The section will apply, therefore only in coses fatlmg within S 236^ Tor cases m 
which a coiiMCtioii has lieon giicn under this section without framing a charge therefor, 
sc-e Note 1 on s sar In cases where S 23C Jins no application as foi instance, where tho 
offence di clo-eil in cMdonce is distinct from the offence charged,^ or where there is no 
doubt on the facts which can ho proacsl as to which of several offences the facts will 
con titutc* till" 'tction has no applicotion, and a conviction without a charge is not legal 
'Fhc Court maa in such cases frame a new charge under the provisions of Section 227 and 
iroceed further in accordance with the proaiaions of Ss 228 and 229 But where, m such 
<ase= tho Court without framing o charge ns it ought to ba%e done, convicts tho accused, 
the conviction la not tpso facto aoid on that ground only unless, in the opinion of the 
Court of appeal or rcM ion, a failure of justice has, in fact, been occasioned therobj. 
See Section 535 Note 3 

The question of prejudice or failure of justice will arise, therefore, only in cases 
not foUing Within s 237 inasmuch as in cases falling under it the Court is entitled to 
convict the accused of an offence disclosed in the evidence, although he was not charged 
With It The liigh Court of Calcutta lias, however, in the undermentioned cases, ^ held that, 
though a conviction mav be legal under 6 237, it may be set aside under s 585 if it has 
jirejwhced the iccme I It is submitted Uiat this tiew is not correct Section 237 clearly 
shows that a charge need not be fiamed before a conviction is given and what need not 
done m law, cannot prejudice the accused The High Court of Allahabad also has, in 
two cases® held that Ss 227 and 237 necessarily go together, and that it is not the intention 
Section 237— Note 2 

1 ( «} 33 AIR 191C Bom 88 (41) (FD) Oovt of Bombay v Aiiul Wahah 

( 44) 31 Air. 1944 All 137 (143) 4G Cn L Jour 38 I L R (1944) All 403 215 Ind Cas 813 (FB), 
Zamir 5a«) i v Emperor 

2 (43) 32 am 1915 All 81 (84) 40 Cn L Jolt 750 ILK (1915) All 658 S’O Ind Cas 432 ilaUhan 
y Emperor 

(45) 32 AIE 1943 FjI 376 (379) Dija Cope t Emperor 
( 39) 26 AIR 1939 All CQS (607) 40 Cri L Jour 918, Tfeolnr Stngii v Emperor 

< 33) 2 j AIR 1938 Cvl 51 (63) ILR (1938) 1 Cal 290 39 Cn L Jour 161, Goloke v Emperor 

< 30) 23 AIR 1930 Cal 790 (799) 02 Cal 950 37 Cn L Jour 701, IshUxhar v Emperor 

3 See Note 1 on 8 230 

4 (45) 32 AIR 1945 All 81 (85) ILR (1945) All 559 4CCnLJour750 820 Ind Cas 43'’ UaUhan 
T Emperor 

( 36) 23 AIR 1935 Cal 790 (799) 02 Cal 9oC 37 Cri L Jour 701, 7{7iia/iar v Emperor 
Also ^ S 236 Note 1 

5 (*27) 14 AIR 1927 Cal 520 (521) 54 Cal 476 28 Cn L Jour 404 Dibakar v SaWidiiar (Cbargo 

R Penal Code— Conviction under S 143 Penal Code— That these are distinct oflenees to 


S oi lue 1 o ice Act— Conviction In tlie one case under S 279 and m the other ca«e under it Sw ol 
the Penal Code— In bollj llipsc cases the facts charged did not amount to an oflenee under & 34 of the 
Police Act— There cou' 1 bo no doubt ' therefore as to “aliwh of several oflence» the ficU charged 
would constitute ) 

’26) 13 AIR 1920 All 227 (’•’o) 27 Cri L Jour 15 * Baghunath Eandu v Emperor 
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of the Legislature, even m cases commg under S 237 to empower a Court to comict a 
person of° an offenco of which ho has not been tokl anything Tho reasoning of these 
decisions also is not correct and is against the cypress wording of the section that o. cowic 
tion can bo given ‘ although he was not charged with it ” Tho actual decisions both of the 
Calcutta High Court and of the Allahabad Court can bo suppoited, bowever, on the 
ground that S 237 did not apply to those cases and that a conviction without a charge m 
cases nob falling within S 237 is governed by s 635 and the question of pre)ndite this 
becomes relevant In the Calcutta case the offence charged and the offenco of which the 
accused was convicted were distinct offences to which ss 230 and 237 could not apply In 
tho Allahabad cases there could be no doubt on tho facts charged as to which of «ei®ral 
offences such facts would constitute Seo also the undermentioned caso'^ 

Tho Chief Court of Oudh has al<’o held that it is not illegal to coniict a person of 
an offence under S Penal Code, m n caso in which he has been charged under S 3'’3, 
in the light of the wording of this section and s 236 but that the question to bo decided m 
each ease is whether the accused has or has not been piejudiced jn hiS trial bj the fict 
that the charge was fiamed under the wrong section ® 

■Where a Court finds it necessary to make use of the section to comict an accused 
person, of an offence with which bo has not been charged, it should bo particularly careful 
io foitnulale in its own mind the charge upon wbich, had it been duly framed it would he 
prcpaied to convict® 

2a Illustration — Tho illustration to the section only applies to the ela s of 
cases referred to m S 23c and does not refer to cases m which there is 7io douU as to rdAt 
offenco has been committed on tho facts relied on by tho prosecution but it is merely 
doubtful which offence will bo proved (sec Note i on s 23C) This section is, therefore tio 
authority for holding that m such eases on a chaige of one offenco, a pcr&on can ho 
convicted of a different off cnee-' 

3 Conviction for offence requiring complaint by specified persons -* 
Where a person is charged with offenco A on facts on which be might haie been charged 
also With offenco b under s 336 but tho latter offence is one which could not be talfea 
cognizance of fay the Court m the ob>ence of a complaint by the aggrioied person, it has 
been held that he could not be convicted of offence B under this section m 4o absence of 
Such complaint^ 

Sco also Note c on Section 190 

4 Powers ol appellate Court — See Secliou 423 end Notes thereon 


7 ( 33) 20 AlB 1033 All 30 (31) 34 Ca L Jonr 445 Qabul v Entperor (Charge tor murder— Con 
viel on under S 194 Penal Code BOt illrgal as rt lalls under S 237 but tho accused should Hevertbelcsi 


'V Slianlear Dayal 

- i6 V E}nperor 

Note 2i 

63Cal950 57CnLJour701 Islilahar Ehondkar v 
AIR 1930 priry Council 130 is cnticised in this deciaon ns suggesting tho eontrary—It U doubtfid it 
this intcrprctitiOD ol the Pnrj Cotinci} case is justified ) 

Note 3 

*«! ^ Ifatdar Alt ▼ Emperor (Prosecution under 

as 3GG and 376 PenaV Code— Coovictioii lor tdlrare aadec S 493 Penal Code »inf n «hcenre ol 


. I •-> sjj 1 i" t», i3 conteiopwted 

— accoscil chaTged Tfivli tuett cannot he conTicteil noder S J93 I P C) 

K'”: '<» WH 4 131 37 Cc 1, Jour 1075 U 3f,a„ v Empire'- 

frSTa,!" T " r ‘‘“'“'"S Ohuptor TI ol 

o Pon.1 CoJr rculrtog coniplulut or Order ondtr 3 ISO-CooMd on under Ho kite not y.M ) 
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238* (0 When a person is charged with an offence consisting of 
tVben ofloncc Several particulars, a combination of some only of which 
proved included m constitutes a complete minor offence, and such combination 
o"enee charged IS proved, but the remaining particulars are not proved, he 
may be convicted of the minor offence, though he was not charged with it. 

(2) When a person is charged with an offence and facts are proved 
which reduce it to a minor offence, he may be convicted of the minor offence, 
although he is not charged with it. 


•|(2A) When a person is charged with an offence, he may be convicted 
of an attempt to commit such offence although the attempt is not separately 
charged ) 

(j) Nothing in this section shall be deemed to authorize a conviction 
of any offence referred to in section 198 or section 199 when no complaint 
has been made as required by that section 
fffurtratlont 


(4) A is charged, under S 407 o! the Indian Penal Code with criminal breach of trust in 
respect of property entrusted to him as a earner It appears that he did commit criminal breach 
of trust under S 406 in respect of the property, but that it was not entrusted to him as a earner 
He may be convicted ©i criminal breach ol trust under S 406 

(fe) A is charged under S 32S of the Ind an Penal Code with eausing grievous hurt He 
proves that he acted on grave and sudden provocation He may be convicted under S 33S ol 
that Code 

a Sub-sect on ('A] was vuerUd by the Code of Cruamal Procedure (Amendment) Act 1923 (18 
[X\ III) of IS’S), S C4 See bote I on 8 237 
Synopsis 


1 Scope and pnnciple of the section 

2 ‘ Minor olfence * 

3 Attempt Sub section (2A) 


4 When minor oflence requires complaint—. 

Sub section (1) 

5 Powers of appellate Courts and High 

Court 


bOTC to the Syoopsis See Uio Notes indicated for the follomsg topics 
Converse of the section l e convict on lot major Major and minor ofirnces — Examples of ofiences 
oSeneo not cliatg^ See bote 1 not coming tnder the category See Note 2 

Evidence insnlScient for major oScnce See bote 1 Trial with assessors See bote 1 
Gnevoua hurt and noting Beo bote 2 Trial with jury Bee bote 1 


1 Scope and principle of the section — The section contemplates a conviction 
of a minor offence included in the offence charged in either of tno cases The first is tvhero 
the offence cbargctl consists of several patticnlars a, combination, of somo only of which 
const tutes a complete minor offence and such combination is proved but tho remaining 
particulars arc not proved ^ The second J3 where facts are proved which reduce the offence 


* Code ol 18S2 — Section same as that of 1893 Code 
Code of 1872 S 437 

437 When a person is charged with an offence and x*rt of the charge u not proved but the 
o//tnc« pTW'ed part wl icli » proved amounts to a d fferent offence he may be convicted of 
tneiuaca « i o//cnc« the offence wbich lie is proved to have comm tied though be was not charged 
charged 

. , _ Uludrations 

(a) Same a.s illn tration (a) above 

iiegb-ence ^ ** with murder Ke may be conv cted of culpable bom cidc or of can_irg death by 

Code of 1861— Nil 


Section 238 — Note 1 

* T.' 281 (28'’) 1938 Bang L B 139 39 Cn L Jour 761 ilaung Es t The 

King (Cl arge under S 353 1 ennl Code of a&«ao]tuig pohhe servant Magistrate find ng that person 
assaulted wag not public servant— He can he eonvirted under B 35'* Fenal Code Di&-cstuig from 
C Cal b '’O'* ) 
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charged to a minor offence ® Illustwiion (a) to the section 13 an etample of the first claa 
of cases and illustration (b), of tho second® 

In In re Artmugham* the accused had inflicted a wound v, itli a stabbing instrument 
jn the abdomen of another person and the wonnd caused tho deatli of such jierson ffho 
<l«estion nas nhetber tho accused intended to kill tho deceased, in iihieh caso Ibo oSenco 
would bo murder nhile othermso the offence would be causing giieious hurt mth a 
dangerous weapon Discussing the applicftbilitj of tlus section to tlic case, tlic learned Judge 
observed as follow s 

“ I think it 13 manifest that S 238 (J) cannot apply Tho language of that sub- 
section 13 quite inappropiiate to a case of this kind nbexo tho onlj diffeiencc between 
the offence of murder and the offence of causing giievous huit is one of the degree of 
intention ’ 

But the learned Judge held that the caso would bo coieted by Ss S3G and 237 The 
learned Judge apparentlj considered that the temi “paitiailars*’ in sub s (l) is inappropriate 
to describe degree of intention But there does not appeal to bo any (\ifijcnlt> ui icgftrdiog 
a higher degree of guilt in the criminal's intention as containing an extra factor nob 
contained m the leaser offence The cases noted below® arc instances wheie murder and 
gricx ons hurt arc regarded as major and minor offences so as to ticat a charge for maidei 
as including a charge for gnexous hurt At the same time such cas'smaj also be conceiTcd 
of ns covered by ss 230 and 237 

The principle on which the section pioceeds is that wheie an oficnco consists of 
eexeral particulars, a combination of some only of which constitutes a complete minor 
offence the graxer charge gives notice to the accused of all the cucnmstances going to 
constitute the minor offence of which he may bo convicted The latter is aim eel at by jnevo 
subtraction from the former But when tbo circumstances constituting tlio major charge do 
not necessarily and according to the definition of the offence imputed by that chsrgo. 
constitute tbo minor offence also, the principle no longer applies, because notice of tbo 
formei does not necessarily involve notice of all that constitutes tbo latter* 

The section is an eaccption to the rule that a person cannot bo comioted of an 
offeiico with which he is not charged’ Therefore, though under this section an accused 
liorson cm bo convicted of an offence different from that he was accused of, it should bo 


2 ( 15) 32 AIR 19 15 Bom 110 (HI), Emperor v Abdul Wahab 
(93) 7 C P L R Cr 17 (18) Empress t Sheodayal (Tml on 
8 330 penal Code, oirithout framing charge thereon is locorrecU 
3. ( 93) 7 C p L R Cr 17 (18) Eptpress v Sheodayal 
4 / m <jn ATI? Ida Mo 1 T**? /7aft 7^01 T e*o «t 


charge of murder CooMCtioa under 


be nccepted ) 


504 (DB), Janai Sing^> 
326/149, or 324/149 


toe mutdet— Goneiction for abetment of it 

IS baa unless the neensed is charged specifically ontb it ) 

^ ^ E R Cr 17 (18), Empress v Sheodatjal {Charge ander 3 aO** Pp”-! P-vi-. P-*'- -* 


^rr ^ 1000. Emperor r Banehhcd 

f awiraiwias s, orS mu,feg.IU„„„|u„,OT„eh»rs«i 

Only with ofleneesonderSs. 304, 148 and llS.PenalCbde) ga i 0 gnineyw tec s 

M C .‘ 1 Jot 1135. (Ohargo oolt. 


I ■ » I 

Hull'll » e-mpeiUT 

035) 13 .IB ,92S M 003 (00,) , 00 Cn I, Jer m. »«». UM, , 


(FB), Zamr 
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done onlv m case's ^ hero tlio acciml is not prejudiced m anj n ay by the con^ iction on tbo 
ncTv chai^® Thn« nlicro Ibe nccu'setl is charged under S 457 Penal Code for criminal 
trC'iviss unlb intent to commit theft and nhero bo denies the trespass be cannot bo couMctccl 
of cnmmal tre pass uitb intent to commit ndnlterj nndcr 8 456 Penal Code because upon 
the case for iTO'Cciition and on the line of defence adopted bj the accused tbo latter cannot 
Ic sail to hare nns knoulcilgc of the charge ofnhichho iscomicted and would therefore, 
Ic prcjodieed m his defence® Put uhero in such a case the accused himself admits trespass- 
but states that it u as u ith the intention of committing adulterj and not theft he cannot be 
held to lx? in «ni naj irepihccfl inosimicb as in order to sastaia a comiction under 
s 45r it IS not nece sflr% to spfci/^ anj criminal intention It is sufficient if a guilty 
intention it pro\eil such as is contemplated in S 4ll of the Penal Code^® 

Though the section enables a Court to conMCt a person of a minor offence uhen 
charged with a major offence there is no provision of Ian which allows the converse case, 
1 1 the conv iction for a major offence on a eliarge of a minor one ” 

The powers gnen hj this ccction are not controlled by the sections of the Codo 
which prcscrilxi the procedure to bo followed m trjmg the offence charged and have nothing 
to do with the form of the trial nor with the convicting authontj Thus the section 
lore ta a jun empanelled to tr} an offence triable b> a jnrj to find as an incident that tbo 
facts proved amount to a minor offence and return a verdict of guilty or not guilty of such 
offence ” though such offence ma\ not be triable bj jury but is triable onl> with assessor^ 


d he mu t 

be retried ) 

(18) 14 Cn L Jour ‘*12 (313) 19 led Cel 308 (Cal) Stt^l Chi idra t Emperor (Charge under S 824, 
Penal Code — Conviction u ider S 8o2— Accused held prejudiced in the circumstances ot the case end 
conviction set de and retnal ordered ) 

tS« ( 40) 27 AIR 1910 I^ih 112 (113) 41 Cn L Jour 540 Dhanpat v Emperor 
( 56) 23 AIB 1930 PmIi 172 (175) 57 Cn L Jour 1039 Dawer Shah v Emperor (Cliarge of murder 
and oSence nndcr S 890 — Convict on under b 301 (2) and 8 379 is not illegal ~ Accused held not 
prejudiced lo the r defence )] 

9 ( 22) 9 AIB 192'* Pat 5 (7) 23 Cn L Jour 114 Balk^Mr Stngh v Emperor 
( 14) 1 AIR 1914 Cal 663 (663) 41 Cal 743 15 Cn L Jo tr 190 Mahomed Hossetn v Emperor 
to (17) 4 AIR 1917 Cal 824 (825) 44 Oil 358 17 Cn L Jour 424 Eorafi Prasad v Emperor 

Also gee S 223 Note 5 

tl (99) 1 Bom L R 513 (514) Quten-EmprtiS t Durgya (Under S 393 Penal Code on a charge 
under S 325 Penal Code) 

( 11) 13 Cn L Jour 429 (430) 1911 Upp Bor Bol 98 14 Ind Cas 973 Nga Eaung Nyetn v Emperor 
(Under S 458 on a charge under 8 392 ) 

(21) 8 AIR 1921 Low Bur 36 (37) 11 Low Bur Rul 45 Nga Po Kyxnt Emperor (Under S 463 

on a charge under S 465 ) 

(190002) 1 Low Bur Bnl 287 (289) Croten T CAil Te 

12 {'21} 8 AIR 1921 Bom 59 (60 61) 45 Boro 619 23CnLJour51 CAan^ouda v £ iperor 


robbery w th gnevous hurt— Jury can find accused guilty under 8 3‘*3 only though no charge n fmm 
ed nnder thu section or under 8 325 1 

(1865) 3 Suth W R Cr 41 (41) Queen v 5afoo SbeAh 

Also see 8 299 hole 6 

14 (37) 24 AIR 1937 Pat 662 (664) 39 CnD Jour 156 Emperor v 2/aria DAo5i 

(02) 26 Mad 243 (246 247 248 219) 2 Weir 463 Pa«ikadai» Ummarw v Emperor (Verdict under 
8 825 Penal Code on a charge under 8s. 392 397) 

( 95) 20 Boro 216 (217 218) Qute i EmpreM ▼ Deoji Toviniafi (Verd ct under S 304 on a ehi'ge 
under 8 302 } 
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In the same way, it empowers a Couit trying an accused person for an ofience with the avl 
of assessors to convict him for a ttiinot offence triable by jury, care should, however, be 
tahen to frame a charge for the minor offence, vpbete the facts indicate a reasonable 
ixissibility of the minor offence being made out. Bo that from the beginning the trial may 
proceed according to the provisions of the Code and the parties concerned may have an 
opportunity to object to the tiial if so advised “ But the section has no application to cases 
where there is no coniiction bj the jury of the minor offence Thus, uheio on a charge 
under S 301, Penal Code, the jury returned a verdict of not guilty, but returned a verdict 
of “guilty hut not voluntarily' imdex s 32G, the \ei3iet amounts to onlj a verdict of “not 
guilty” under S 326 and this section has no application to such a case^® 


2 “Minor offence.” — The words “mmor offence" aie not defined anjTvhere in 
the Code and ought to ho taken m their ordinary sense and not in any technical scnse^ In 
the undermentioned case- a single Judge of the Bombay High Court ohseived as foUovra 
“ I do not think the argument relied upon is sound It seems to mo to proceed 
on tbs unwattunted- assumption that the test by which an offence vs deemed m S 233 (l) 
to he major oi minor is the gravity of the punishment incurred The sub section does 
not refer to the gravity of pumsbment at all it merely refers to the number of 
particulars constituting the offence if a number of particulars is needed to constitato 
the offence, then for the purpoces of s 23S (i), it may be called the major offence if 
a combination of some only of such particulars constitutes a complete offence then 
that offence is referred to m S 238 (i) as the minor offence I do not overlook that 
S 238, sub section I 2 ) speaks of the proof of additional facts reducing an offence to a 
minoi offence, and tbs does not accord with the view that the minor offence must 
alwajs consist of fewer particulars than the major offence But this is onl> a now fona 
that the situation take® ’’ 


It 13 submitted that the view propounded would make the word “minor" in subs (l) 
superfluous, and is not coirect Further, it is not clear what is meant by the last Bentenca 
in the above passage The gravity of the offence must no doubt depend upon the seventy of 
the punishment that can bo inflicted but the major and minor offences must be cognate 
offences wbch have the mam ingredients m common ® Consequently, a man charged with 
one offence which is entnely of a different type from the offence which he is proved to have 


< Oi) 25 Bom 680 (689. 693 694) 3 Boo, D R 278 (FB;, Etnj; Emverof y 
under S 325 on a chaise under Ss 302 and 304 ) 


Parbhu Shankar (Verdict 


) 

13 CnL Jour 739 In rc Adahala Muthiyalu (Verdict 
*- Jour 557, Narayan Singh y Emperor (Verdict under 


, V Eviperor (Verdict undei 

, ... 1 , . ... w But Bui 274 S P Goshr 

S M9 V„t. r ‘ onto a 392 1 

15 PSl) B AIR 1921 Bom 69 (60 61) 45 Bom 619 S2 Tr. T t,, , 

(CouTiction under S 326 on ft Chaise under S 3 ^) ^ ^ ^ ^ v Emperor. 

16. ( 08) 7 0,1 L Joo, 362 (366, 367) Ij 0.1 W N 630, j,,™ 

Note 2 


( 45) 32 AIR 19 15 r.l 370 (380), B.;. G,^ v Emtmr. 
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cnuuot in tlio alirfiico of a piopcr cbai^ bo con\ ictoil of that offenco merely on 
the p^nncl that the fact'i proMxl constitute a minoi offence Thus, for example, a man 
chars<xl T\tth an offence of iminlcr cannot be comictal for forgeij oi misappiopnation of 
fiin la or ‘incb oflcncos na do not constitute offences against person * Seo the undeiincntioned 
ewa'* for illustrations of major and minoi offences As to uliat arc not major and minor 


4 (’15)3^ AIR 19r» Ml 61 (S5) 1 L»R (1015) All SaS 46 Cn L Jour 750 . 220Ind Cis 43i, JIFai/Jina 
% / laperor 

5 In the following cases the first is a minor offence, the second offence charged being the 
major one 

t 4Ci S3 MR 1916 &>■« 35 (12) (I Bl Bomboy Goceniweiil r Abdul Wahab (Gticrous liurt and 
tnurdi'r ) 

( 15) 32 MR 1915 Ban 110 (112) Bmperor T. Abdul Wahab (Section 304, 324 or 8 320, Pcnil Code— 
S 302 r. nal a>> ) 


' Emperor (Gnc^ou^ hurt, and murder) 

< lOi 27 AIR I'JlOCai 321 (321) 41 Cr» LJout 741, Baja ilea v. hmptror (Sections 323 nud 332, 
Pvaal Code ) 

(36)23 AIR 1036 Com lOd (197) CO Bom 495 S7 Cri L Jour 7<>3, rwprror v, Ahdul Bahxman (On 
a char •« of cliealm., in rupsuinec of a con piricy the accused may be found guiltj of chesting without 
a conspiracy — LAtter ii a minor offence ) 

( 32) 19 AIR 1032 ^Iad 501 (501) 33 Cn L Jour 599 Suppasawy J/iidafi v Emintor (Section 143, 
lenalCode— S 117, IVnal Code ) 

( bO) 3 Cal Ibl (187) DhoUerani v Iltera KcUta (Section 182, Penal Code— S 311, Penal Code ) 

( 14) 1 AIR 1911 Smd CC (CO, C7) 8 Stud L R 170 16 Cri L Jour 104, Bwperer v Khubomal, (Do) 

( 05) 52 Cal 160 (181) 2 Cn L Jour 171, Emperor r SardnProsai (Do) 

( 21) 11 AIR 1931 Bom 502 (501 507) 49I)om84 26 CuL Jour lOOO, Emperor v BaiMfifiodSarjanp 
(Section 307 read with b 31otS 111 Penal Cidc—S 307, Penal Code ) 

( 22) 9 AIR 1922 All 111 (111), Jlanunmn v Emperor (Soclion 323, Penal Code— S 147, Penal Code ) 

( 23) 10 AIR 1923 Lah 326 (327) 20 Cii L Jour 599, Itxdar Singh v Emperor (Section 323, Penal 
Code-S 118, Penal Code) 

( 31) 18 AIR 1931 Lah 5CC (368) 33 Cti L Jour 315, Jogindar Singh v Emperor (Section 323, Penat 
Code—Ss 302 and 149, Penal Code ) 

(07) 5 Cri L Joar 424 (426) 31 Cal 325, Dasarafft JJandal t Emperor (Section 323, Penal Code — 
S 301 or S 325) 

( 12) 13 Cn L Jour 481 (482) 39 Cal 896 15 Ind Cas 481, Kwija Ehvnvja v Emperor. (Section 323, 
Penal Code— S 523, Penal Code ) 

( 28) 15 Alp. 1928 Slad 275 (275) . 29 Cn L Jour 331, Ammnga Kone v. Lmperor (Section 321, Penal 
Code— Si 434, 392, 397, Penal Code ) 

i9pn. ... »»». I XT T-T E/nperor, (Section 


307, Penal Code ) 

(26) 13 AIR 1926 Cal 895 (896) 27 Cn L Jour 926, Emperor v G 

^ 301, Penal Code ) 


(Section 323, Penal 
C TPtlsoii (Section 331 Penal 
■ Ida&nfa Mulhiijalu (Section 


Code — Section-, 301, 323 and 

■ ap All V Emperor. (Section^ 

, (Section 332, Penal Code — 

' ■ ' • iPiBaia Emperor. (Do) 

. . (Section 363. ^Penal Code— 

. al Code— S, 395, Penal Cod* ) 

(1664) I Suth \Y R Cr L 13 (13) ‘(Sections 143 and 143, IVnal Code-Scclion 302. Penil Code ) 

(95) 1895 Rat 797 (797) G“eeji Empress v Bhanya (Section 392, Pinal Code— S 393, Penal Code) 

3C-PC 'K). 
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offences, see the cases cited below.* See also Note i. 


t29) 16 AIR 1929 Sind 147 (148) : 30 Cn It Joor 875, Haroon v. E7)iperor, (Section 403, PeniT 
Code— 395, Penal Code) 


(’98) 21 All 127 (128) : 1893 All W N 205, Qiteen-Emprtss t. ^lathura Prasad. (Section 403, Penal 
C^e— Section 409, Penal Code) 

('26) 13 AIR 1926 Bom 134 (135) 27 Cn L Joor 650, Emperor v. Qulabchand Dosojt. (Scution 411, 
Penal Code— Section 412, Penal Code^ 

(’67) 7 Suth W R Cr 73 {74),Qiieenv.3ogeskur JBagdee, (Do) 

(’28) 15 AIR 1928 All 139 (140) . 29 Cn L Joor 232, Ear Prasad r. Etng'Etnperor. (Section 411, 
Penal Code— Section 413, Penal Code) 

(’80) 1886 Bat 293 (294), Queen-Etnpressx Balu (Section 414, Penal Code—Section 457, Penal Code.) 

(’23) 12 AIR 1925 Pat 389 (339) : 26 Cn L Jone 682, Banamah Kvmar v. Emperor. (S 426, Penal 
Code— S 430, Penal Code ) 

(’87) 1887 Pun Be No 9 Cr, p. 14 (16), AUa Bahhsh v Empress (Section 447, Penal Code— S 457, Penal 
Code) 

(’13) 14 Cn L Jonr 424 (425) : 20 Ind Cas 408 (AD), Rup Deb v. Emperor, (Section 447, Penal Code — 
S 32 of the Forest Act) ^ j r f \ 

(’17) 4 AIR 1917 Cal 824 (826) : 17 Cn L Joor 424 (426) : 44 Cal 358, Earafi Prasad v Emwror, 
(Section 456, Penal Code — S 4S7, Penal Code) 

(’21) 8 AIR 1921 Pat 217 (218), Padab ilaliion » Emperor. (Do) 

(’28) 15 AIR 1928 Ondh 402 (403). 3 Luck 680.29 Cn L Jour 893, Emperor t ShnaDatla (SectioflSSO, 
Penal Code— S 278, Penal Code ) 

(’25) 12 AIR 1925 Oudh 89 (89) 25 Cn L Joor 1087, Ulunnay Hxrta v Emperor (Section 426, Peinl 
Coda — S 452, Penal Code ) 


( 35) 22 AIR 1935 Pat 129 (130) 36 Cn L Jour 829. Ntkora Kahar v Emperor. (Section 441, Peoal 
ode— S 454, Penal Code) ‘ 


. ('45) 82 AIR 1945 All 81 (85) • I L R (1945) All 558 220 Ind Cas 432. MaWian v. Emperor. 
(Charge under S 395 - Coneiction for oflenco undet S 458 or S 323 is not proper as lacredieotJ of 
the-e offences are not same ) i i « ' a 

(■45) 82 AIR 1945 Pat 876 (379, 380), B»jo Gope e Emperor. (Offence under S 147 or S llSbnet 
MeKnt tlaeoity under 8 395 as the particulars necessary for proving these charsei 

38j! cS ***• T. Empnor. (Section 300, teml 

(■35) 25 AIB 1938 Cl 61 (69) 1 1 R (1938) 1 Cl 290 ■ 39 c„ L Im 161, OM. B.tm. , 

(1) Compmej Mh wo di*er.nt objoeu .Uosed-It „ot cert,,. tUt . cons™ S odi oVe ot 
°S‘ " “ "’bere >g oOcocc „ ,ll<^ co.stit.tc lb. cbfecl rf . cL‘pM} 

chanirf. . »n<pu.cr to commit . mtoo, ojeocc peed pot b. « mmor oOe.ee (3) A. olj.ci SSol 
to constitute the object of a con«piracj ts not nece'iTirjlr « o An onence » 

C12) 13 Cn L Joor 18 (18) ! 5 Sind LRl^S is infl c, one t , ^ « 

Code— S 201, Penal Code) ^ ^ v JJmo. (Section 203, Penai 


ror. (Section 303, Pen^ 


(Sections 304 and 149, 


m (&rt.o. 323, P..J Code-S 397. Pep.l CoJ.) 

( 26) 13 AIR 1926 Cal 895 (896) 27 CrtL^e MB ® 302, Penal Code ) 

-S 332, Penal Code) *■ O- C ITtton (Seet.o. 331, Penal Cede 

Penal Cod, ) 7 o no™ 1. B IM, £p,,e™r , (g 255^ cile _ S 376, 

(’50) 17 AIR 1930 Lab 511 (544) 5 82 Cn L Janr «ini nr 
S. 392. Pcoal Code) ' ^ v. Emperor (S 369. Penal Code — 


. ..^n. i.oA,u. o ABU,, 1 miu i,ou(i.j ■ ■ * — ' »• emperor, loccuvu *■» 

(■^13 AIR lP36Lab”9r(69jf”rS*a^^rf*^^^^ 404, Penal Code_S 302, penal Coda) 

IWl Osde ^ a 302. Penal (W,:) • 27 Cri L Jour 1004, Qhanus v. Empero;. (SocUon 4B 


« (Ss 360, 456 Penal Code— S 395, Penal OjJc-) 
Amanullah v. Emperor. (S. 384, Penal Code — 

D ^our 385. Wallu v. Emperor. (Section 397, 
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AbcUncnl — Abetment is not a minor offence having regaiil»to the manner m 
which ‘^ib-s. ( 2 a) c’srrc^lv makes mention of an attempt to commit an offence and is silent 
a-* to al'ctment of an offence It, therefore, cannot come under this section ^ Sec also S 23G 
Note 6 

r^ioiing and iinlaufxd assembly — A charge of noting uncloi S 147 oi of being a 
meml'er of an unlawful as.-emblj under S 149, doea not by itaelf or by being charged 
together with a charge of hurt, include as ft minor offence an act of violence by an 
individual accu=ied «o as to authorise under this section a conviction under s 323® or S 325® 
or S 3'>c’* or for a'iault under s 352** or for criminal trespass.*® The High Court of Madras 
has however held that a conviction on the snbstantire charge only, on a charge coupled 
wath s 140 Penal Code, is not necessarily bad, the legality of the conviction depending on 


(’26) 13 AIR 19'»6 Liih 132 (134) 26 Cn L Jour 1361, i4c/i|wt v Emperor (Section 412, Penal Code — 
S 396 Penai Code ) 

( 30) 17 AIR 1930 Rang 158 (159) fi Bang 13 31 Cn L Jour 799, V Ea Doe v Emperor (Section 427, 
Penal Code— S 409 Penal Code ) 

( 31) 18 AIR 1931 Cal 414 (414) 59 Cal 8 32 Cri L Jour 892 2Ie7iar Sheikh v Emperor (Sections 448 
323 Penal Code — S 395 Penal Code) 

(*22) 9 AIR 1922 Bom 97 (98) 46 Bom 657 23 Cn L Joor 2S9 J/aluW»a» If Shah v Emperor 
(S^ion 96 Bombay District Municipal Act — S 97 read with S 155 of the same Act ) 

( 34) 21 AIR 1934 All 872 (872 873) 36 Cn L Jour 766 Dipchand v Emperor (Section 353 Pehal 
Code— S 323 Penal Code— Opinion lenUtively espressed ) 

7 { 33) 22 41R 1933 Pe'h 67 (68) 36 Cn L Jour 1438 Suraj Bhan v Emperor (The power of an 
Appellate Conrt to change a coneiction of a eub»Untiee offence into a codticUod of an abetment la not 
conveyed by S 238 and is not based on the principle that an abetment is a minor offence forming part 
of the major or snb«tantn e offence but u conveyed by Ss 236 and 237 and depends m every case upon 
the facts proved ) 

( 27) 14 AIR 19^7 Cal 63 (64) 20 Cn L Jour 2 Btdas Chani v Emperor 

(27) 14 AIR 1927 AU 33 (36) 40 All 120 27 Cn L Joor 1118 Ifnliottr v Emperor 

{ 24) 11 AIR 1924 Bom 433 (432) 25 Cn L Jour 1135 Emperor v Baghya Bagya 

Also see S 423 Note 31 


the principal offence ) 

( 35) 23 AIR 1935 All 935 (937) 37 Cn L Jour 247 Samuel John v Emperor (Charge of rape 
Conviction of offence of abetment of rape is legal — Case falls within S 238 (2) — No charge of abet 
ment necessary)) 

8 ( 36) 19 Nag L Jour 18 (21) Gangabtthan v Emperor (Wherethe charge framed agamat the accused 
Is one under S 147, he cannot be convicted under S 323 without a specific charge in that behalf ) 

( 07) S Cn L Jour 424 (426) 34 Cnl 325 Daerath Mandal v Emperor 

(18) 5 AIR 1918 Mad 496 (496 497) 18 Cn L Jour 860 Jure llongalu Aorodhono (Napier Z , contra) 


noOcg does not of itself connote the cannng of bnrt, where the chargo u for noting there can be no 
convict on for causing hurt But what has to be really sewi in such cases is the manner m which the 
chargo is framed and whether the accused were aware of tlio accusation which they had to meet Where 
& charge, though it mentioned only S 147, Penal Code alao set out that m pnrauance of the common 
object the accused beat the victim the accused could be convicted under S 323 when a conviction 
under 8 147 was not possible owing to aWuce ol proof against the necessary nnmbec ol accosed )) 

9 ( 07) 5 Cn L Jour 427 (432) 34 Cal 698 11 Cal W N 6W Jafimfra v Emperor 


II 
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whether tlic accused has oi has not leen ujatexially picjudieed by the form of the charge** 
The Nagpur Judicial Commissioner’s Coart has also held that a person can be con\icted of 
the offence of causing hint although the cbai^ is foiinulaied as for the commission of an 
offence punishable undei s S07, Penal Code, read -witli S 149 “ The Laliore High Court uas 
also inclined to a similar mcw in tho case cited below ** 

3. Attempt — Sub-section (2A) — Under Act 18 [xviii] of 1923, sub s ( 2 ) of 
S 237 has been tiansfeiied to this section and le enacted as sub 9 (2A), as more appropriate 
heie than under S 237 

Under this subsection, when a jierson is charged with an offence, he maj he 
conMCtcd of an attempt to commit such offence although he is not separately charged with 
tho attempt * 

But the sub section docs not permit a conviction for an attempt to commit a 
different offence with which tlie accused was ne^ec charged Thus, an accused charged 
under S 302, Penal Code, for murdeiing A cannot be convicted for attempting to murder B* 

4. When minor offence requires complaint — Sub-section (3). — Tim 
action must bo icad subject to Ss 193 and 199 which lequirc the complaint of the aggrieved 
jicison bcfoie the Court can take cognizance of offences refened to therein 

\ peison chaigod with one offence cannot, therefore, bo convicted of a minor offence 
if the lattei requires a complaint bj a particular person mentioned m ss 198 and 199 of the 
( ode, when there is no such complaint Thus, a prosecution foi adultery under S 497 oc 
lor enticing awa^ a married woman under s 493 requires a complaint b> the husband and, 
therefore, a jiorson chaigcd with xapo oi abduction cannot be convicted either under S 497* 
or undei 8 498* m tho absence of a complaint by the husband Similarlj, no conviction 


13. (’25) 12 AIR 1925 ITod 1 (6) 47 Had 74$ 25 Cri L Jour 1297 (FB), In re Theelhvmalat Goundtr 
(Sections 149 and 33C'— Coniiclion under 8 326) 

(•22) 9 AIR 1922 Jlad 110 (Ul) 2J Cn L Jour 20C, iluOiulanaUu Pillai v. Emperor (Sechoa 147— 
Conviction under S 352 ) 

14 (’36) 19 Nsj; L Jour 19 (21). GcnjraiuAan s Emperor (The tact that tho charge was frameA under 
S 307 read willi S 149 will not preclude the Court from conncting the accused of the oflence ptmish 
able under S 807 or any other minor offence coDslitoted by the same /acts ) 

1 5 (*25) 12 AIR 1923 Lah 286 (286) • 26 Cn L Jour 820, Bohela v Emperor (13 Cn L Jour 602 and 
3 Cn L Jour 427, doubted — Actuvl decision proceeding on eudence ) 

Note 3 

1 (’12) 39 AIR 1912 All 337 (337) 43 Cn L Jour 858 ILR (1942) All 839 • 202 lud Cas 569, Cbhedt v. 
Emperor (Charge under S 420, Penal Code— Conviction for attempt to cheat under S 511, Penal Code) 
( 361 23 AIR 1936 Oudh 44 (47) . 37 Grv l» Jour 12 Shto Karuin SiiiaJi v Eiiinoror 
(’75) 12 Bom H C R 1 (7) Ecg v Ramajtrav Jtvbajtrav 
I 001 or Tnl ora farvi . a Pni tv v n-a n.t « „ »- 



(A 

. (DB). 


I ^1 ‘ ® ^ ^ ^ U8, Hrnpw 

(01)27 Mai Cl (C2) • 2 lV(ir236, Eangaru Aian v Emperor 


V Emperor. 

Emperor. 

V Isap ilohammad 
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c*n lx? made* nnilor s wlicn tlio comi^amt «!iiccifically made under s 407 onlj .* So 
al-o no con\iction can lie made under s 600 for defamation m tbe absence of a complaint 
lij tiic jTcr^on ag^ncacil, ulioro the comidamt was under Ss 353 and 504* or xindei S 501, 
Penal Code.® It lias Icon held m liic undermentioned case* that tbo Court cannot conaict 
an accused jx-i-^on of a minor offence for tbo taking ct^nizancc of ubich n complaint under 
S. 195 is neccssarj, without fuch complaint Seo al^o Note C on s 190, Note C on s 19G\, 
Note c on S 193 and Note G on s 199 

5. Powers of appellate Courts and High Court— An appellate Court may 
cserciao tbe powers under this section and may niter a conviction for a major offence into 
one for a minor offcnci'.* It is competent for tbo High Court, eicn m a reference uiidir 
307 of the Code, to coiiMCt tbo accused of any offence of which tbo jury could ba^o 
conticlod him * bee also Note 31 on S 423 and xoto 1C on S 307 

'Vtat persons may *1239.'^ The following persons may be charged 

be charged joujily and tried together, namely : — 

(a) persons accused of the same offence committed in the course 
of the same transaction ; 


* Code of 4898. original S. 239. 

239 WUcQ more per-onx thin oao are accused of tbe same offence or of different offences 
iriiat persons mag committed in the ^ime traosnction, or wbeo one petcon is acca^ed of committing 
be charged jointly. any offence, and another of abetment of. or attempt to commit such offence, they 

('12} 23 Cn L Jour 297 (269) : 14 Ind Cat G7l (Dom), Emperor v. Inutn Ehan 
('02) 80 Cal 910 (91S) . 8 Cal W N 17 (FD), Tara Prosad Laha » £mperor (In view of thU dccuion, 
20 Cd 463, therein the deposition of the husband was held to be a complaint, cannot be taken ns lay* 
mg down good law ) 

8. •{•73) 1873 Pun Re No 18Cr, p 20 (il), Sher SmgJt v Cronn 
4 ( 67) 10 Ul 89 (43, 43) : 1687 All W N 284, Queen-Empress v £ro/iii>anda>t 

5. (’69) 1689 Pun Re No 19 Cr, p C7 (03), Emptnr v Uma Shatter. 

(-23) 10 AIR 1923 Oudh 4 (6) i 26 Oudh Cas 44 : 23 Cn L Jour 041. Gaya Barhai v ^Hipcror 

6. (’23) 13 AIR 1923 All 129 (190) ■ 47 Alt 114 : 20 Cn L Jour 446, Naram Smgh v Emperor 

Note 5 

1. ('44) 31 AIR 1944 All 137 (143, ISC) ■ lER (1944) All 304 • 46 Cn L Jour 36 1 215 Ind Cis 213 (FD), 
Zamir Qasim t. Emperor (Per lluila J —Power to ‘alter finding* under S 423 (1) (b) (2) can only bo 
csercised within hrmti pre^ribed by Ex 2)6, 237 and 238— Iqbal Ahmad C J contra ) 

1'39) 26 AIR 1939 Ail 710 (712) : 41 Crl L Jour 111, Nand Ktshore v Emperor (The powers conlerre'I 
upon tbe appellate Court by S 423 are kmiled by the prorisioos of Bs 236, 237 and 236 ) 

( 38) 25 AIR 19-58 Rang 281 (282) : 1938 Rang L R 139 : 39 Cn L Jour 761, Zlaung Ea t. The King 
(ConTiction under S 353, Penal Code, for assaulting publio servant — Appellate Coarl finding that 
person aa-aulted was not public servant — Conviction can bo altered to one under S 352, Penal Code ) 

( 96) 2 j AIR 1936 Oudh 4 4 (47) : 37 Cn Jj Jour,12, Sheo Jfarain Stngk v Emperor (Do ) 

(’22) 9 AIR 1922 All 143 (143) ' 23 Cn L Jour 198, Banuman v. Emperor, (From conviction under 
S 147, Penal Code, to one under S 323, Penal Code) 

■ Tandhu v Emperor (Connetjon under S. Sfrj, 

■ ■ ■ T Hughes (Conviction under S 366, Penal 

ivtcUon under S 457, Penal Code, altered into 

1^15 is Aiil I'j-il Oudh 296 (2‘Jb) . 2 Luck 593 *28 Cn h Jour 673, Jatcad Hussain v Emperor. 
(Conxiclion under S 35), Penal Coile, toooe under 8 169, Penal Code) 

2. (77) 3 Cal 189 (192), Empress t Harat JUtrdha (Convietioo under S 143 on charge under Ss 326 
and 149, Penal Code) 

■ ■ ■ ■ • tdrnlrisfma. (Conviction under S 379, 

> • ■ ■ Jonviotion under S 365, r on 


730, 

• Cod ' 
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WHAT ranSONS MAV BE CHAEl^EU 


(t, persona accused ct an cHence and persons accused ol aVta=n<, 
or ol an attempt to commit such °»'n« • ^ ^ 

<d, tTl-s r "^nt committed in the course 

(a) persons accused ol an J^sots" 

or criminal misappropriation, and p concealment of, 

or retaining, or assisting m the "itnans- 

property possession ol which is alleged i.r&t.named 

ferred by any such olfence committed y , 

persons, or of abetment of or attempting to commit y ^ 
last-named offence, . . , 

(0 persons accused ol oHences „spect of 

Indian Penal Code or cilher of those sections in tespect 
stolen property the possession of which has been transfer 

by one offence , and mdian 

(g) persons accused of any offence under Chapter XU I 

Penal Code relating to counterfeit com, and persons ac 
of any other offence under the said Chapter relating 
same com, or of abetment of or attempting to commit ony 
such offence, . .. 

nd the provisions contained in the former part of this Chap er 
ar as may be, apply to all such charges) .snttA\ 

a TUU secwti was subtMuted be ongmal 3 239. by tbe Code oi Cnmiral I't0cci>ir4 (Amenaa 
Act l8[XVlWotW3 


1 Scope and applicability of the seciiofl 

2 Whether Ss 234 235, 23fl and 239 are 

mutually e«efiislve 

2a Clauses of S 239, if mutually exclusive 

3 “May be tned togetfief " 

4 ‘ Accused of the same offence ’ — Clause (a) 

5 Abetment and attempt-^CUuse (b) 

5a Offences oi the Bame hind — Clause (c) 
fi “Same transaction* ^Clauses (aj and (d) 

7 Acts done In pursuance of conspiracy 

8 Acts in prosecution of a common object 

9 Several persons giving false evidence In 

the same case 

10 Printing and publishing seditious matter 


Synopsts 


u Defamation by different persons 

12 Continuing offence 

13 Kidnapping and abduction 

14 Keeping gaming house and using h 

15 Charge need not refer to transaction being 

same 

16 Clause (e) 

17 Clause (0 

18 Clause fg) 

19 Simultaneous trials 

20 Cruninal breach of trust and receiving 

stolen property 

21 Effect of illegal trial See ^ote lO ou S 53T 

and iNote 5 on B 233 

22 Objection as to joinder 


may be ebarped and fried together or separatefy, as tbe Court thinks fit and the provisions contained m 
the former part of tbis Chapter shall apply to all such ebatges 
Illustrations 

(a) A and S are accused of the same murder A and S may be charged and tried together for the 

murder _ 

(b) A and B are accused of a robbery fa the eontas ol wWob 4 commits a murder w th which 1> 
lias nothing to do A and B may be tried fogrtlwr co a chuge. charging both of them with the robbery 
and A alone with tbe murder 

(c) A and B are both charged with a theft and B a charged with two other thefts committed by 
him in the coar«e of the same transaction A sad B may bo both tried together on a ohsrge charging 
both with the one theft, and B alone with tbe two other thefts 

Codes of 1882 and 1872 — S 232 and S 45S respectively, were same as that of 1893 Code 
Code of 1861 ~-A{] 



•^UT rcrt'^ONS may re charged jointly 
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^OTC lo the SjTiop'i? See the Kotea indicated for lUo following topics : 


rriirrT See Not'' S 

KloiieTnpta of Conrt-. hy dillcrent p<r«on« Sec 
No'e 6 • 

DacoitiCi See Notes 3 nnd 6 
D 'lerent accused tnoil for different offences la 
same transaction See Notes 6 and 7 
©.fferent object-, See Notes 7 and 8 
Pitinct and eeparate offence- Sec Note 6 
FaLe information See Note 6 
Forgerr See Note' 5 and C 
Fcrgei-c and perjure Sec Note 9 


Kidnapping with other offences See Note C 
Logisfatire amendments Bee Notes 16 and 17. 
Local and speciat Acts See Note G. 

Mnidec with other offences See Note 4 
Slorder and S 201, 1 P C See Note 0 
Not m same transaction See Note 19 
Offence ender Ss 401 and 413, 1 F C See Notes C 
and 16 


Receiving stolen property See Notes 6, IG and l7. 
Security proceedings See Notes 1 and G 
Sections 411 and 458, Penal Code. See Note G. 


1. Scope and applicability o{ the section. — Tins is the last exception to 
tlie rule enactetl in s 233 that etery offeneo must be tiicd separately. It is onlj under this 
section that the joint trial of several nccii'^d persons is permissible ' 

The section applies only to trials and not to enquiries It is not illegal, therefore, 
lo jointly commit “e\eral accused persona for offences not falling within the provisions of 
■this section,* though it should, as a matter of pnidcnce, bo n^ oidcd * 

Inquiries under chap stand on a somewhat different footing Under s 117 (5), 
where two or more persons have been associated tc^ether la the matter under inquirf, 
they may be dealt w ith m the same or separate inquiries as the Magistrate shall think just. 
In the cases noted below* it was lield that a joint inquiry m cases not permitted by the 
law was illegal and not merely irregular Cut there is a conflict of decisions on tho point 
Tor fuller dixciission, see s 117 Notes 13 and n 

The section is subject to the rules as to )uri<diction laid down m chapter SV 
and consequent!} a Magistrate cannot try persons for offences committed outside hiS 
jurisdiction, though otherwise the case may fall witbm the provisions of this section* 

The proi isions of tho section refer to persons accused, that is to say, charged Tho 
rroM--ion3 are, therefore, intended to deal with the petition as it exists at tho timo of 
charge, and not witli tho lesuU of tho trial Hence, a joint trial of several persons under 


Section 239 — - Note 1 

1 (’45) 32 KIR 1945 Lali 280 (283) (F0) Sardara Qaiam x Emperor 

(39)25Ami938 rC 130(133}:39CriLJo«r452 : 65 I A 158 : 32 Bind L R 47G : I L R (193S) 
3 Cal 293 (PC), Babulal x Emperor. 

( 3G) 23 AIR 193C Smd 47 (48) : 37 Cn L Jour 716, Dholwmat x Emperor 

( 08) 8 Cci L Jour 11 (13) • 4 Nag L R 71, Emperor x. Balwant Singh 

2. ( 42) 29 AIR 1942 Bom 212 (213) • 43 Cn L Jour 773 : 1 L R (1913) Bom 534 • 201 Ind Cas 735, 
^^mperor v Husetnalh ViUiyatalU. (Tliough one order of commitment may be made in respect of 
fCNeral oecu'ed, it h competent to the Sessions or trial Court to order separata tciaU m order to give 
effect to the provisions of tho Code ) 

( 97) 1897 Bat 915 (915) Queen-Empreis r Baghu Hart. 

-( 02) 20 3Iad 592 (594) 2 Weir 262, In the matter of Ootindu, 

(•19) 6 AIR 1910 5fad 4 5 (47) • 20 Cn L Jour 379 : 42 Slad 561, 7n re NoWuri Chenehtah. 

■■ • • e it was quashed on 
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this section i3 not Mtiatcd incielj Ijjt the fact that at the end of tlie trial the facts founT 
to be different from those on the footing of rrliieli tlic charges nere originally 

framed ® 


2 Whether Sections 234, 235, 236 and 239 are mutually exclusive 
Section 239 and Ss 234 io S30 — It has IxJcn m Bome cases held that the 
proMsious of this section and Sa 234 to 236 maj be applied cumiilatnelj to n case, so that 
where tno or more persons can bo jointly tried under tins section for certain offences it 
i3 permissible to add os against ono of aoch persons charges which conld bo added under 
S3 234 to 236 if ho weie being tned alone 


Jllnstiations 

1 A 13 accu'cd of theft ond B i3 accused of haiing iccciicd the stolen pioiicrtj A an! B 
can be tried together under clatiso (e) of this section A is 01=0 acciised of Iming 
committed anotlior offeneo which forms part of tho same trnn=iction as the ihdt 
Theio IS no objection to the joinder of a charge foi this other offence against A m 
the same trial (Section 235) * 


2 \ and B commit a certain offence and ns such mo liable to bo tried together wndfi 

clause (a) of tins section Tlicro is no objection to joining ogamsl A under S "Si 
another charge foi a different offence of the samo kind committed bj him m the 
com sc of the same year* 

3 ^\hcre A and D are tijed together nndet tins section there is no objection to an 

additional chaige being fiamcd against one of them undci S 236 (m the cumulahvft 
oe in tho alternate e) and tried at the same trial * 


^ 203 J89 Ind Cas 

^ 

41CnI,Joar432 Nathu Ct^iidhUrv ^ Pnperor 

^zts%c]ii.luLl^^Empenr ^ 65IA15S fl2SmdL 11476 IBB (l®33iaC** 

>“I‘W)I'„204 390uLJc,r600 O„wrv P' 

Charged) ^ ^ ^ ® accused Iiis been r^rongly coimrted but because he has beea rt-fon^'J 

( 22) 9 Ain W»2 Cl 107 (IIS) « Cl 073 23 C„ I J™, 057 AMul Sal„» v Bmp,^ 

Str207 

sj - - - o,t 


oi all five aiKused persons lield justified under S 239 (d) ) ^ 

* (34) 21 Air ]o^i *11 Oil 01O o,i> " 

[See however 
of three oSenct 
charges — If R 
been legal )] 

3 ( 43) so AIR 1913 Iiah 220 (2211 I E n fifiijl t>i. .r r. m 

BanihiJIamv Emperor (Accasedel^rgefiSls^ « 

jointly tried charged under S 415- W ^ S d-’O-C.j-accusel 

overruled) i«W wtiHesal-A I R 19>9 Lah I4) 29 Cn L Jour lO^O 

(36) 62 Cal 9j0 (SoO) 37 Cr, h Jour 728 Je-* Ind &, qn o « , , 

LtQOl Affaxti Bengal v Haghtt Lai (lu case of » nf ir.«f ^ temhrancer of 

' - JO « ‘nal under this sect on Court can couriet 

( . . 37) 

' le case 



T:n\Tin‘-) s >ia\ n rmj « i d joivtta 
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r tl n m’-irnn M<t\ 1 1 « Ik] 1 in tl iinliniifntiondl 

I’ it t’l'^ n-^a of t' la ‘•f'ftiOT nn* tot controllol lij 231 (o 2 i * In otlicr 

i’k c rrnm-Ti'V'a m t(r nh cli a jo nt Inti h ]xrini® il le nii Ur (Iih ‘<i<tion cmnot 
Ir r<“-''irt‘ 1 l-x ro" ilcitiora on 211 to 2 “^ 

S* n’vi \n o ' \ 

Src'iorf (11 i ^iC — . ^xt»OD< 2 ’j an 1 2> i)n\ njjlj to tlip Mine cojo TIuh, 
tvlif T v\(rn1 r* ire ® lii't l''<n nf;litlv joinnl tiffimat tlic satin’ ncciiacil under •' 235, thcro 
cm to no ol T'lnn lo o-^e of nicJi cHrpM trmg in the nltemaliic under S 23r® 

0T4 nv J Ss J??5 SlC — It and C arc ofTtnee^ of the snine 1 itid, 
a' for eiaiiijlf ret" of Imch of tni«t H i3 nn offence nliieh fonm imrt of ttio 

rimr (ni wi n i n® \ a^ for cxatnpV, fil ification of nccounU to conceal the offence A. 
SimiK'h 1 *in1 r are jcirta of tlie nine tnn«iction n and Cre«»iiccfi\el> Under s 231, 
A II nnl ( eoill 1« tn«l in one trial at Ixins offences of tlio “.line kind Under S 235 A 
m 1 J) CO il 1 I* tnol fo;:f ilicr at one tnil a** fomimg ports of llto samo tnins.iction bo nl-«, 
J anil nnlcnnlr lint can n, C, l» 1 and r I'D nil tneil together in tlio saino tiial 
l\Mrlneofs^ 2’J an 1 Q’S « -ul tog< llicr ’ 1 lie peneml \ icw H that thej cannot^ Wlicro, 


(lOl 21 Cn L Jour Jti (.’I i> 5 In 1 Ca< 7C9 (Call /dn’iT i-mferor (1 iflcen needed charged under 
^ 355 lco»l Col'* and ll o^of Hi<— i aleecliargol under Ss. 411 #nl 412_Se mi«jeindcr) 
fO-) 8 Cn L Jtn.r 191 (im) 1 i! od I* H. 73. I mpmr t G7iii/Jm (Accu.'^d 1 to 3 charged under 


{ » Il ■ ,1 . * ,• (tlai V riitfcror. 

• I • oiler)) 

4 I • : . . ’ : . . . L Jour 418 G //. 

^ • ot 8 231 80 as to 

allow of |l rtf »cti ct oloneoi cewmutted m 11 e course of three Imovictiens or bis oflenccd in all 
l<*"n2 ehar''i tn 1 If ej Vv'llier) 

CSS) 1C AIK 1935 All 202 (203) 30 Cn LJoirC97 51 Ml 5i(, ^loiiriliAr J>1J v rmperor (The 
woAli at the end of the Mtion are rnoreli nar of linutation limn ritcusion ) 

(25) 12 Ain 1925 L#li 537 (33®) 2C Cn h Jwir 1057, Chlia^ju v rmpenr (Wlicro tl.e accuiul 
w-iB cliarg’'d under Si. 113 end 401, IVaat Code, mth other pereons mIio ivere charged under S 401 
the cannot le toed ailli theotlien as cl (d) docs not apply as the offences arc not in the same 

tmtiBaclioii and claj.^ (() dots not apply as offinee under 401 does not include theft as one of lU 
«J»menti ) 

(■24) II AIK 1921 AH 31C (317) 40 411 51 23 Cn h Jour 4CC I'uttoo Lai \ Firiperor (Sectons 
234 and 235 cannot be cooibined ) 

(S9) 23 4in 1039 I'C 130(193) 35 Cn I, Jour 152 C3IA159 32 Sind L K 47G I L It (1938) 2 
Cal 255 (I’C) JJaiulal v Ltnperor (Clause (I) Is ciprcssly an exception lo S 233 nnd enables a 
] tanil ty of otlrnces to Ir* dealt nitb in lb' ume tnal — But it docs not import iithcc expressly or 
ly imilcaion the lini Ution set out m S 231 according to whicit not rriorc than three offences of 
the same linl comm tied within the (pace of tnehe months con lo tried together nr the limitation 
contain d In b 233 (1) under wl Icli more offences than ono committed by tlio same person can only be 
tried togtil et If they are In one aeries of arts so eoiinectcl together fts to form tho game transaotion, m 
wLieh ease tl rm h no epccifie limit of number ) 

(38) 23 AIR 1939 Korn 491 (163) 1 L B (1939) Horn 42 40 Cn H Jour 118 Z'mperor v iiuruffiuht 
OttlnmaHt (Section 235 not wntrolled by B 231 ) 

( 26) 13 AIK 1925 Oudfi 161 (1C5) 2C Cri L Jour 1C02, GixAumb/iur 7/ath v £mperor (Section 234 


• * ■ Nal/i r £i iperor 

* ' ■ ran t JJmperor 

■ ■ ■ . * 58 Mad 178 In re Snransa 

eltariar (Held that Ss 235 (l)and 235 are mutually exclusive and If a case is governed by one of them 
it cannot be governed ly the other— But the observation really only means in this case that S 236 does 
not apply to distinct offences while S 235 does not apply to offences which arc not distinct offences— 
Tic decis on does not negatue tl»e pioposit on that if ono of tho offences involved in a transaction is 
doubtful a cl arge can be framed In respect of It under 8 236 )] 

7 ( 37) 24 AIR 1037 S nd 1 (2) 60 Sind I« B 391 38 Cri L Jour 321 Pininror v Mtihami 
(33)22 Ain 1933 ^ag 178(160) 81 Nag I, B 337 36 Ori Ii Jour 1210 Tfaws/ies/iflii v T 
( 33) 20 AIR 1933 bag 327 (328) 84 Cri L ’ BatMthioar v Emperor 

( 32) 10 AIR 1932 S nd 64 (65) 20 Sind I. '’ii L Jour C50 riniwror » 
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however, soveial acts of misappropriation are lumped together m a single charge under 
S 222 (2), it has been held that the acts of falsification of accounts committed for the 
purpose of conceahng the former offence mil constitute parts of the same transaction as 
such offence and can be tried at the same trial* 

Where a person is chained mth sescrol offences under S 234, it lias been held in 
some decisions that thcio is no objection to hifl being tried on additional charges framed 
under S 235 (2) or s 236® But the matter is imolved in a conflict of decisions These have 
been more fully considered in s 23i Note 5. 

2a Clauses of Section 239, it mutually exclusive A and b commit an 

offence and are liable to bo tried jointly under clause (a) of this section A and C commit 
different offences m the course of tho samo tiansaction They can be jointlj tiied for su^ 
offences under clause (d) But A, B and c cannot bo jointlj tued at tho samo trial by 
combining clauses (a) and (d) In this scn«o the clauses of this section are mutually 
evciusne But they aie not mutual!} exclosiio in the sense that more than one clause may 
applj at the same time to a case Thus, nliere A is accused of an offence and B of 
abetment thereof, the case comes under danse (b), but if the offence and the abetment form 
paits of the samo transaction, tho case will also fall under clan«o (d)^ 

3 “ May be tried together ” — Before tho amendment of 1023, tho section 
contained tho uords ‘ as it thinks fit.” and it nas held that it uas in tho di«crction of the 
Court to adopt, in each case, v\hiche\er course it reg-uded as most conducive to tbo ends 


( SI) 16 AIB 1931 Oadb 86 (67) 32 Ctt L Jour 540 6 Luck 441, Biibn ilxstr v Emftror 
( 27) 14 AIR 1927 Nag 22 (23) 27 Cn L Jour 1090 Emperor v Dhancsliram 
(26) 13 AIR 1926 All 261 (261, 262) 27CnLJourH3 48 All 236, Tnajdar Malifo T 
(Two acta of kidnapping and two acts of cheating — Each net of kidnapping nod each net cl cUeat^S 
forming a separate transaction ) 

{ 26) 13 AIR 1926 Bom 110 (111) 27 Cri L Jour 305 49 Bom 692 Emperor 7 Uanant 
( 22) 9 AIR 1922 AU 214 (214) 23 Cri L Jour 259 44 All 540, Shnja vd dm v Emperor 
( IS) 2 AIR 1915 Cal 296 (296) 41 Cal 723 15 Cn L Jour 153, Raman Beliary 7 Emperor 
( 13) 14 Cn L Jour 428 (429) 40 Cal 318 20 Ind Cas 412, Emperor v Jitan Ertskna 
ilO)llCriLJour295 (29C) 32 All 219 5 Ind Cas 896 57iro Sflran 7 Emperor 
{ 08) 8 Cn L Jour 4 (5) 30 All 851 1903 All W N 162 5 All L Jour 400, Emperor v Uata 
( 07} 5 Cn L Jour 341 (342) 30 Mad 328 17 Klad L Jour 141 2 M L T 177, Kasi Txsianathan t. 
Emperor 

{ 05) 2 Cn L Jour 34 (3C) 1905 Ton Re No, 2 Cr 1905 Pun L R No 44, Bhagxi.aii Dxal v Exno 
Emperor (V\ here the accused was charged, tned and convicted m the same trial for (a) forgery of thw® 
cheques (b) cheating m respect of each cheque and (c) falsifying account books to conceal the forgery of 
each cheque — Etld that the tnal was illegal ) 

[See also ( 03 04) 2 Low Bur Hul 10 (11 14), Nga Lun JlTg 7 Rxng Euiperor 
( 92 96) 1 Epp Bur Rul 33 (33) Nga Po Cftwn t Queen Ex ipress ] 

[But see ( 42) 29 AIR 1942 Pat 401 (405) 43 Cn L Jour 625 21 Pat 118 200 Ind Cas 3S0 (DB) 
Jogenaranath ■7 Makbanlaf (Three ofiences under Penal Code, S 477A, and oOcnee under Pen^' 
Code S 409, forming part of same transaction ns any of the oSenccs under S 477A can be tned 
gether but not 28 ofiences under S 477A and ofience under S 409, where they all do not form pof* 
of same transaction AIR 1934 Pat 232 13 Pat 170 35 Cn L Jour 876 foUowed) 

( 34) 21 AIR 1934 Pat 232 (234) 35 Cn L Jour 876 13 Rit 170, Eaxn Kxshoon Persliad t Emperor 
(Sections 234 and 235 can be treated as cnnralatiTe )] 


x,o »n»i, a| nas L It 337 3b Ln L Jour 1216 Earn ShesUn 


{ 38) 25 AIR 1938 Smd 164 (167) ; 39 Cn L Jour 881 


ILR (1939) Kiir 64, Chultartnal t Emperor^ 



■riT\T rjTtiNc VAA rr cuArorn jf)iNTT\ 


IS 239 N 3) 1435 


r'j 'V ' Tlifcim lon o' t')f* f*k»! wonl' in llw iTT^nl ‘cflion « 1 oc^ not howcrcr, nnkn 
r-i 1 "(-•< r-v nrl tltn nm Ic tnol togrllKT «lion tint it h «till in tlio discretion 

f ' iV Co 1*1 to II lo] 1 Ti* r’ firr roirx' it tl inks !■ ct* Tlir nnnncr in which thn di cretion 
f o 11 Ir <\f*ri*>l dfpf*il« in tix* facts of cv!i ri'C* NMicmrr the npilicnbihtj of Iho 
r “*1 1 n dn il 'ill it i fnr 1 » tur ihit it ^l)r)lll I not Ir npiilieil thin tint it should * Nor 
i' o il] j > nl< ' f f fl nre s Ik n-virt/-.! to wlicn tlx re is i ri«k of enil-orrAisin^ tho difcnco by 
I 1 'i JO nlr** Wlir-t f ir daooties were committed nt four difTcTnt places nithin tno 
1 f I*' mi t'lf n'T 1=/ 1 fn irti-en in i iiml» r were allejjed to ln\c Liken part m ono or moro 
c' t')*^ it m Irll t it It mill ln\e U'cn mom jwper to Irj them eojiaritoli for tho 
< i-r 1 s n rl 1 * t) M took I irt mtlier linn In tliciii jtiintl> for an olTcnco under S < 00 , 
J*< nl Cob ' 

\n <\ Tf <f liv-rrinn nrkr il e ‘S'Ction eicn if itn| roi’cr mil not lo intcrftrcil 
T I ' t rl ill orr-i i inofl A fidiin of |»i lift 


Hole 3 

1 ( I 11 AtJMIJI A!I231(J11) 2TCfiLJeirl01 JWniA/jr rnperor 

f J1I 10 Ain lO’S All 91 (lOT) 43 111226 25 Co LioirltlT. Fm^tror r liar Prasad 
4.’ :clr^C«orC(!>C7) 2'. Cn I- J>ir 2^1 (C»J) 0 B). r»n|wr r Clwru C/iuinier 
( 1') 2 Alll ISIS Od €**'< (C®i) JC Cn L Jout 3 (II Siiperinlrndrnt and rernembratietr of Legal 
4//airi Artinl T /I y 232 *s an enitilm, section ) 

{ ifij 13 I2C (427) 1 r 290 (Suren rtipre'ir Stmt 

f-.Oi 7 All. l'”0 Vnr 23 j (25C) ICSssIB# 21 Cri L Jour 7C9 CotinJi SiimWiKji t jTinperor 
fO emiM In AIM l'»37 V*i: 17 It U (1917) Vaj 815 39 Cn I, Jour 231 (FD) on Another point ) 

2 ( 4*) 33 Allt ]943 Lali 2'‘'i (29>) (1 { 1 £<]r<f(ir<f CiAtm r Fmferor (piscrclion M a juilicud one and 
1 lo lie rierc *<»1 aerord OR in certsm »<ll e«ubli I ol pnnciplcv) 

(3«)23 All! 193« Ilfwi 4®I (4«3) 40 Cri L Jeer 118 ILR (1939) Horn 42, rmperor T rararniim 
( 37) 21 Allt 1937 Cal 22 (22) S'! Cn I. Jour 750, PMa Sardar v I mptror, 

f -ei 23 Ain 193r ChI 753 475i) 39 Cn L Jour 515 Jitih ^Aon t j mprrer (nven where S® 233 
nr d 239 jo t fr a y n ler ii kIi^iI ] nol !<> rc'^rtM to If liirrc i4 o rnk of rmbarnsimcnt to the defence 
Alll Cal 341 52C.1231 .'6 Cn L Jour 487, ret.t,! on ) 

( JC) 23 Allt 191C F nd 47 ((*) 37 Cn L Jour 710 DMiotnal Karootnal v, Emperor (Trying Magig 
(rata i1 ould ci( rci-sr the di'Crclion j iJicially — Court U competent to interfere if diseretion a 
pxere »ed arl irsnlr ) 

3 ( 3C) 23 Ain 193CCaI 753 (759) 38 Cn I» Jour 515 TJJiA BcAari t fmpfror (Tholtigh Court, on 
a roa^deretion of the cimim£tancr4o( tliocasp, lias poaer to hold that the accused should not hare 

tried jontly and can set A<ide the conTietioR and sentences without directing a rctriil should 
Ittliinl ft) 

< I') 2 All. 1915 Col 743 (743) 10 Crl I, Jour 318 DtcarJa Sing/i r 7’mperor 

4 ( sr) 23 AIIl J93C Hang 474 (475) 38 Cn L Jour 183, A7ja Po Zffioo V £inpfror (Separate trials 
rbould he ordortd— Aojuitting ono of the accused is wrong ) 

(-37) 14 Ain 1927 51ad 177 (178) 50 3rid 735 27 Cn L Jour 1381, Samtullah v Emperor 
(S«ato(S>i)25AlRl938FndlGl(165) 39 Cri I. Jour 881 1 L R (1939) Kac 64 Chtihar Ifat 
V Emperor (OfltneemS 239 includes nimor and alternative ©ffeoees under Ss 233 and 230 33 Bom 
221 9 tn I, Jour 220, followed )) 

5 (45) 82 AIR 19t5 Isih 280 (288 289) (FB) SnrdnrnQoMTO T I mperor 

(41)23AIB 19jlCal 707(7X3) 43 Cn L Jour 389 1 1. B (1912) 2 Cil 319 193InaCis499 (DB). 

Hugh Franets Edlgard T Emperor 

(41) 28 AIR 1911 Mad 339(34'’) 193 Ind 4:is 575 42CnLJoor411 Jii re Bnfuin Pnfcyyj (The 
usual course to adopt in a ca e of very large oumhet ol eounts is to ask tho Public Prosecutor to select 
what he considers to be the Lest case from bis po nlof view and to try that case first and lease the other 
cliarg&s to be tried it nece<ina.ry Ulcr on after tlie result of (he first trial is known ) 

(J9) 26 AIR 1939 Cal 321 (322) 40 Crl I< Jour 619 ilfania Ghosh v Fmperor (Oirl confined In 
accused g 1 ousc and ravi«lied at night by him— I*ter, girl taken o it along willi other accused 
■ • single transac 


(Discretion 
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4 “Accused of the same offence’* —Clause (a) — Ihe A\ora offence’ 
has been defined m S 4 (l) (o) as meaning ony net or omis-sion made pumsbible l>j any 
law foe the time being m force The w ends same offence ’ ivonld thcrefoi-e signify ono 
and the eame physical act of crime and not different acts constituting crimes called by tl o 
-ame name oi punishable under the same section ' Tims several persons being together m 
possession of the same stolen pi-opeitjr or sexeial pereons together subscubing their names 
to a false written statement^ commit the same offence See also the undermentioned cases* 
"Wbeco five or more persons actuated by a single motive made several attachs agajibt 
certain persons it was hold that they committed a single not and not n numltt of 
separate riots ® 

The term oflenco under this section lias been held to include minor and altemat'^'s 
offences® See also Note 2 

In the undermentioned ca'ie’' when \ made a fal-^e chaigo against \ of stcalmj 
goats and next day B made a false charge against \ of stealing the same goats it was held 
that A and B committed the same offence It is submitted tint this is not correct A and B 
cannot be said to have committed tiro same ad of cumc though tliej nmj he said to have 
committed smiilat acta forming part of Ibo same transaction The same obaerv ations will 
apply to the case cited below ® 

IVhero a smglo offence lia3 been committed and the allegation of tho proaocution » 
that eitliei A or B committed the crime it cannot bo said tint a and B committed the 
same offence They cannot theiefoic bo tnod together at one trial under this section* So 

( 22) 9 AIR 19'»3 Cfll 107 (112) 49 Cal 578 23 Cn B Joor 657 Abdul Sftlt/n v tpercr 

Note 4 

1 (36) 48 Cal W N 190 (197) Durge>ito n J>asst r JSmperor (There is bo proM® on of law uodw ’’’h ^ 
persons charge^ under S 303 Penal Code, for separate act# of coDCcalmcnt of the same gid ^ 
tr ed together ) 

( 89) 26 AIB 1939 Bang 390 (391) 41 Cn L Jour 153 Nfa SarSea v The St la ( The same offence 

TTieena «t1 nffan • 

t i.a»f V Emperor 

or 

** BaCas 255 iKaru-S"?* 

S 408 and S 403/105- 

i/a»u la Loveiku bj cl (a / } 

( 38) 25 AIB 1933 Mad 615 (616) 39 Cn Ii Jour 8lC In re Pcera Ilcddt (Pfoceedioss uoder S ll5 
Cr P C—Foar charges of attempt to comm t tape framed against 4, Band C for which tle/wm 
joiotty respoasiWe— Joint trial of ail « des raWe__Addit oa of oti ee charws of a trim} otlnre it« 
material where accused not prejudice!) “ 

110) 6 AIB mo 0.1367(368) 46C.IVI2 20 Cr, I, lout I2» So.!.* Otedra <• EmwW P" 

persons together cheating another ) 

1 17) 4 AIR 1917 Mad 624 (525) 17 Cn L Jour 30 (31) Appadurai Zi/cr v Emperor (Three 
purtly entrosted with money and oomnnUrng ct m nat breach of trust m re-rw. « ereol in coHusofi^ 

I murder by meiobeH 

(Complaint of daeo If 

' mord r 
eoltbe 


7 

8 


i ua tappaMOdtir Lmoemr 


l3»2;A7r.muV..3mll»,r 
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fil'O ^licrc A I-, chnrpoil iMth committing imirilcr bj stabbing \ nliilo B is chaigctl in tbo 
nlirrmtirc iMtb nl>otting \ m ^tabbing \ and Tilth stabbing X liiin^clf, A and D should bo 
tri(xl K'lviratch 

The eection tint in tlif ca<50s coicrctl by it, scioral accused maj bo charged 
and tried togeth'r When •wine iier^n^ accu'^oil of an offcnco arc committed to take their 
tml Icforc a Se"inn-' Court and '^nlM?q«cntlj some absconding accused charged nith 
Iniing committed the 'amo offence m the course of tlic same transaction aio committed 
to take their tml U fon ibi. ‘nmo Court, a joint trial of tho two sets of accused persons 
*•0 “cparatcU eommiltol h not illegal and witliout jurisdiction, jiiOMded that tho joint trial 
In® caiie<'d no jirtjndict to the accii®e<l and both sits of accused persons were made at\aro 
It the committing Alagi'tmtc in each case tliat thoso committed had committed the same 
offence joiniK with tin others and the c\idence recorded m each cnquirj- discloses that tho 
fame offtnee W!i' coinmittcrl jointlj bj them all “ 

5. Abetment and attempt — Clause (b). — Undci clause (b), persons accused 
of an offence and jicrsons accii=icd of abetment* or of an attempt to commit such offence,* 
ina\ bo jointh tric'd The trial of offenders and their accomplices would theicforc come 
under thi-* claii'O.’ m 3 al-o would ft Inal of Ino persons, one foi attempt to commit an 
offtnec and another for abetment of llio offence* 

Where the principal offence and abetment conslitiito the same transaction a joint 
trial of the princijn! offender and abettor mil aUo be jiistiffed undei clause (a).* 

5a. Offences of the same kind — Clause (c). ~ a and b aie accused of 
jomtl> covatnittmg two di-^tmct offences of the same kind but not foiming part of tho samo 
transactioa Can tliej bo tried together? Under the section as it stood before tho amend, 
jnent-. of 1923 there was no provision corrcsixmding to clause (e) of the present section 







IIUIIS-ICIIOII I 


rmperor. 

(’38) 25 AIR 1939 Siad ICI (107) : 39 Cii Ir ’ : IRR (1939) Kar ^ 
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and there ■nas a dnergence of opinion on the question According to one set of cases/ the 
^ords at the end of the section ‘and the provisions contained m the former part of this 
chapter shall applj to all such charges” did not refer to S3 234 to 23S but only to Ss 221 to 
233. that therefore the uord “person" m S 231 could not bo road as including “peisons ’ 
that neither s 234 nor S 233 consequently applied to the case and that theicfore thej codd 
not be tried together According to another class of c&sea' the ivords quoted above include 
also S9 234 to 238, that m this view the word “person" in S 234 must be read as including 
“peisons" and that the joint trial was not bad Clause (c) now makes it clear that such a 
trial 13 permissible® For the danse to applj, the offences charged must be of the same 
kind* and they mast have been commilled by tho accusecl persons jointlj ® 

Offences under S 41 (b) and (j) of the roctories Act, 1911, arc offences of tho same 
kind within tho meaning of this section* 

A and D 'ire accused of tw o offences alleged to liavo been committed by them jointly 
in the course of the same jear In the caso of each offence the charge is framed in the 
same alternativ o form, vi? , for an offence under s 880 or s 411 of tho Penal Code In such 
a case, the of fences charged cannot be said to be of the same kind, though the traiisaelms 
ate of the same laud^ See s 23i, Note 5 

6 “Same transaction “ — Clauses (a) and (d).— \\T3ero A commits offence 
X, B commits offence y and 0 commits offence z, and x, y and z form parts of the 
eamo transaction, A, B and C can, at one trial, bo tried for the offences x, y and s 
respectively^ There la no limit to the number of offences which can be charged ubea 

Note 5a 

1 ri7) 4 AIR 1917 Lfth 78 (79) 1917 Fun Re Ko 17 Ct 18 Cn L Jour 282,rwti» r Empercr 
/ e iT-n ,ni» - Bshtman Bibx V. Mubarofi ilondcl 

• • V Dalioant Stngh 

• 7 Low Bur Rul 272, Po Mya v Emyeror 

>feyadLalv Emperor 

( 06) 8 Cn L Jour 126 (128) 33 Cal 292 10 Cal W N 32, Dudhat Shekh r Tarah S/ieiJtfc lA ^ 
looting on two oceavions) 

( 11) 12 Cn L Jour 266 (267) 10 Ind Cas 331 (Lab), ilahbuh Ah v Emveror 


A ( 3a) lyjj Alad W N 1253 (1253), In re Kandan 

4 ( 3S) 25 AIR 1038 SmA 164 (165) 39 CnL Jour 881 ILB fl930i Ksi' 84 w Vinrcrof’ 




582 41 C„ L 5o„ J5J, 
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tie^ como under clan-<! (d) of lln? ‘Wtion* but thcj should all form part of one and the 
Rime tran-action * Tbo words ^ame transaction” hn\o the same meaning as they 
ha^e in 235* \« «ccn in Note 2 on that section the tost whether the several offencDs 
are pacta of the «ame tranaaction is to sec tvbctbec tliej arc so related to one another in 
point of piirixs-o or as cauN. and effect or as principal and subsidiary acts, as to constitute 
one contmuou action® Wlierc there is such continuity of put pose or design and continuity 

(35) 22 tin 193 j Itenc 299 (300) 3G Cn L Jour 1318 Nga Tha Aye v Em'peror (Murder and 
prievou^ liurt in cojr-e of tame tmii'aetion ) 

(32) 19 AIR igs** til 25 (2G) 51 \H 332 33 Cn L Jour 122 Kaihinath y Emperor (Seyeral 
charge^ ngbtlj jo ned again t same acea^ed DoJer S 235 (1)— There u no object oo to another accused 
being JO ned under S 239 a^ regards one of tho^c cliarges ) 

( 19) G tm 1919 Cal 3C7 (363) 46 Cal 712 20 Cri L Jour 122, Katlash Chandra v Emperor 
PO*!) 8 Cn L Tour 75 i80) (Lah) Ithar Dat v rmprror 

( Oi) 8 Cn L Jour 191 (193, 200) 1 Sind L R 73, Emperor v Ohulam (Sections 201 and 302 ) 

( 03) 2 Cn L Jour 5‘-2 (o31) 7 Bom L R 637 In te Shnniitas Krishna 

( 27) 14 \1R igi? Cal 149 (152) S3 Cal 929 27 Cn L Jonr 1268, Ashutosh y Watson (Section 72, 
ProTincw! InsoUencj Kct and S 102 Presidency Towns Insotvency Act ) 

(•29) 16 AIR 1929 Mad 450 (450) 62 Mad 533 30 Cn L Jour 983 Srtramulu Hatdu y Emperor 
(ttTiere a person commits forgery and another abet* forgery and uses the forged document as genuine, 
the oflenees are parts of the same transaction ) 

( 05) 2 Cal L Jonr 47ii (47n) Kunja Dthan y Emperor (Sections 363 and 372, Penal Code ) 

(•29) 1C AIR 1929 Cd 160 (161) 30 Cn L Jour 619 Kali Kumar v Nawab Ah (All the cCeDce* 
comm ttod by persons whether substantive offences or abetment of those offences can be tried together 
provided they were commiUed by (be persons in the course of the same transaction ) 

(’28) 15 AIR 1928 All 20 (21) 50 All 412 28 Cn L Jour 1001, Darab y Emperor (Some persons are 
charged with offences punishable under Ss 3 and 4, Gambliog Act, and others are charged under S 4 
only— Their joint tnal is legal ) 

( 10) 11 Cn L Jour 30 (33, 35) 4 lod Cas 700 (Mad) In t$ Loganatha Iyer (Persons associated from 
the ffnt ui the senes of acts which form the same transaction ) 

( 06) 4 Cn L Jour 178 (179) 1906 P L B So ll3 p 361, CMiail Eiharx y Emperor (C, who held a 
licence for sale of opium allowed B, who did not bold licence, to sell opium— The accused can be jointly 
tried and convicted of an offence under S 9 Opium Act) 

[Sm also ( 31) 1931 3Iad W N 397 (399) Gotindaroja Mudaliar v Emperor (Sections 5 and 6 and 
E 27C, Motor Veliiclei Act and S 337, Penal Code )) 

2 (38) 25 AIR 1938 PC 130 (133) 39 Cn L Jour 452 651 A 158 32 SmdLR476 I L R (1933) 

2 Cal 295 (IC), JJaSuIuI V Emperor 

39 


* 1 31) 18 air 1931 pat 52 (53) 32 Cn L Joor 478 Ganesh ProJOd v Emperor 
5 ( 12) 29 air 1942 Oudh 100 (103) 42 Cn L Jour 83J 196 Ind Cas 262 Balah Ram y Emperor 
(Offences under S:, 211, 323 and 342 held committed in coarse of same transaction— Fact that one 
accused u convicted under S 211 and rest are acquitted does not prevent them from being tried toge 
ther for other offences ) 

{ 41) 28 AIR 1941 e,nd 121 (126 127) 42 Cn L Jonr 715 195 Ind Cas 267 (DB), lloujaU y Emperor 
(Fne persons charged under S 3C6, Penal Code kidnapping girl in order that she should submit to 
illicit interooucse After being kidnapped, girl forced to illicit intercourse with accused who was one of 
aforesa d five persons — Accused charged under S 376 Penal Code, aLo — Offences under Ss 366 
and 376 Penal Code held comjnittcd m course of same transaction ) 

( 40) 27 AIR 1910 hag 219 (250] 41 Cn L Jour 734 I L R (1942) Nag 208 189 Ind Cas 382, B lagoU. 
lal V Emperor (Association and community of purpose among the accused ) 

( 40) 27 AIR 1940 Pat 499 (501) 187 Ind Cas 361 (363) 41 Cn L. Jour 452, Kathu V Emperor 
( 38) 25 AIR 1038 hag 283 (285) 40 Cri L Jour 197 I L B (1939) hag 686, *Vana y Emperor 
(37) 24 AIR 1937 Lah 793 (794) 39 Cn L Jour 141, Khajan t Emperor (Oie of the accused 
■ • irged and tried for 

■ . ■ • ■ (Person escaping 

from lawful custody with rescuers help— Intentioa of oU u to secure release— \anoui acts bringing 
about escape form part of same transacUon ) 

( 05) 2 Cn L Jour 678 (581) 30 Bom 49 7 Bom L B 633, Emperor t Ditto Ilinmini 
(■27) 14 Ain 1927 Siod 89 (45) 21 Bind L B 107 27 CW L Jour 1233, Emperor t LuAman 
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of action, the different acts maj be rcgaidcd as a transaction ® ^Vhcre there is no identity 
or community of purpose and no concert but tlio accused pcmons separately commit 
offences, whether of the same kind or not, they cannot be regarded as parts of the same 
tiansaetion and a joint trial is bad’' As Las been seen m the same Note, proximity of 

( 20) 7 AIR 1020 But 230 (231, 232) • 5 Pat L Joar 11 . 21 Cn L Jour 161, Qobinda v. Emperor. 

( 33) 20 AIR 1933 Nag 136 (140) 29 Nag L R 251 34 Cn L Jour 605, JlXrs Eego v. Emperor (Murder, 
fhc fabrication of evidence to suggest burglary and false mtormatton given by one of them are bo 
connected together as to form one transaction ) 

('08) 8 Cn Ij Joui 191 (195) 1 Smd L B 73, Emperor v. Gkulam 
( 05) 2 Cn L Jour 480 (497) 29 Bom 449 lUomliTiSH, E7nperor Jethalal 
(’10) 5 Ind Cas 847 (849) 33 Mad 502 11 Cn Ii Jonr 258, CJioragudi v. Emperor 
6 (’46) 33 AIR 1940 Pat 40 (43, 44) 24 Pat 501, Htrday v Emperor. (If several persons conspire to 
commit oficuces, and commit overt acts m pnrsuanco of tlic conspiracy these acts are committed m the 
course of the "aiiie transaction, which embraces the conspiracy and the acts done under it ) 

(’42) 29 AIR 1942 Oudh 89 (92) 43 On L Jour 153 • 17 Luck 353 197 Ind Cas 255, Wazir Singh r 
Emperor (Manager and accountant charged nnder S 403 and S 403/109 — Community of design and 
object suggested— Joint trial permissible under Ch (a) and (b) of S 239 ) 

( 39) 26 AIR 1939 Nag 263 (264) ILB (1939) Nag C44 • 41 Cn L Jour 27, Frovinetal Goiemment, 
C P d Derar y Linanath (Proseculwn allegmg unity of cnmmal behaviour actuated by commoa 
intention on the part of all accused to eitort confession — All accused are triable jointly — Necessity ot 
a joint trial is strengthened if there is the additional element ot prosimity m time as well) 

( 39) 23 AIR 1938 Oudh 216 (216) 39 Cci L Jour 853, lBai» Jan v. Emperor. (Quarrel between Ibr® 

accused on one side and one Q ou other side — G beaten, and while going to thaua for reporting, bet 

buSalo forcibly taken by three accused and anotber to cattle pound— Held, incidents formed part of tbe 
same transaction — Joint trial by joining charges under S 323, Penal Code, and b 22, Cattle trespass 
Act, in one trial held cot illegal ) 

• It T Emperer 

be bept sod 
f action as *s 
, g of It 18 im- 

material ) 

(’33) 20 AIR 1033 Nag 186 (140) 84 Cn L Jour 505 29 Nag L R 251, Mr$ Pego v. Emperor 
( 16} 5 AIR 1918 Bom 117 (121) 43 Bom 147 20 Cti L Jour 71, Emperor v Madkav LasriiM 
(Ivulkatni and Patil of village consptnng and cheUii^ certain persons on same day by askmg them to 
pay m excesi of what was legally due as assessment— Joint trial not illegal as eaenees form part of s-une 
transaction ) 

(’17) 4 AIR 1917 Lah 78 (79, 80) 18 Cn L Jour 282 (283 284) • 1917 Pun Re No 17 Cr. Tvl» 
Emperor. (Sections 467, 472 and 420 ) 

( 19) 6 AIR 1919 Mad 487 (493) 20 Cn L Jour 354, Kumaramutliu PiJfat v Emperor (Sections 343 
and 380 ) 

(See (’40) 27 AIR 1940 Nag 340 (343) ILR (1941) Nag HO 42 Cn L Jour 17 • 190 Ind Cas 819. 
Parmanand v Emperor. (Joinder of charges under Ss 302 and 331 vnth charees under 8 330 held 
justified ) “ 

r ^ i i r 

• ' ■ > ’ ' -.i' .. • 

uucnccs tiul went lo make up me transaction )j 

I;™ =lAmi9J5_P.t_388e89) 21P.1303 221 M Cas312(DB),C;.,»rar.m Ita, v Emf^or 


It « Ir.md «id. o! th. two sols ol sccosed, tol tliej W 

e trial and convicted It was not found that ■«i.. 


transaction ) 


. tamioi we -.atti to be acts committed m the course of the safflo 


(•11) 28 AIR 1911 Mad 339 (342) • 42 Cn r 
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<•40)27 MR 1040 Pat 490 (501) IW Itnl C«a 361 (363) 41 Cn L Jour 4^^ ^alhti Chaudhury v 
Emiyror ('vnants of tanie nii ipr dorng iliQerent acts at different pi ices and on different occasions 
not new -jinlT same transaction — ^lere exi tence of coimnon purpo'e m tlio tarious nets does not neces 
aanlT make them parts of the fame transaction ) 

<40)27 MR 1940 Pans 113 (113) 41 Cri L Jour 790 5 Ptifay r SI ax^Thtmby (Person charged 
undw S 4^6 Penal Code cl arged ftnd tried jointly ailli person charged under S 483 Penal Code m 
ah ence of ei i lence connect ng gooils m pos-.csaion of fpnnet nifh counterfe t die in possession of latter) 
<*3^) 2} AIR I'^SS Cal 7C9 (770) 40 Cn L Jour 2S0 AU Itydtr r Pmjwror (It i» doubtful if an offence 
nnder S 3"C Penal Cole eomm ited 1 >t fire persons before tUe end of September 1930 can bo held to 
be part of the s-ic e iransaition as an offence under S 377 committed by three of them between the end 
of December I93G and the end of Jnne 1937) 

(3«) 25 AIR 1933 Mad 743 f744 743) 39 Cn L Jour SCI Ettperor v Krtshutn (Tnal for riolatmg 
E-30(i) Madra Motor ^ehlcIe2 Rules framed under S 1® Motor 1 ehieles Act— Set eral offences com 
m tted on different date^ br several owners and drirers— Joint trial k object onable ) 

( 37) 21 AIR 1937 Cal 22 (J2) 38 Cn L Joor 750 Bhota Sardar \ Emperor (ABC and D abducting 
a woman and rap ng her in a field — Woman then lalen to lioo«e and raped there by him — Then 
w Oman made ot er to F n ho raped her — Joint trial of all is illegal as acts committed bj A B C and D 
on tlie one hand and E and F on the other were not parts of same transact on ) 

< 37) 24 4in 1937 hag 189 (189) 38 Cri L Jour 51i I L R (1939) Nag 297 Ghastram Tularam v 
Emperor (Selling op urn without licence and importios foreign opium mto Rritisli India ) 

<3C) 23 AIR 193G Pat 219 (219) 37 Cn L Jour 513 Ganaun 2Ua v Emperor (Trespass and not— 
Person found m possession of another a shop after not — No finding as to whether person is put m 
possesa on by rioters or not was in furtherance of an intent on to put the trespasser m possession —Joint 
trial of person teensed for trespass with those accused of noting »s not proper ) 

<33) 20 VIR 1933 Pat 91 (92) 11 Fat 779 34 Cn L Jour 215 Gonrsh Pcrslind r Emperor (Two 
pet t onera tned for the nusappcoptistion of sanous items of money wh ch were independent transactions 
carr ed ont hr them independently of one another ) 

< 20) 7 AIB 1920 Cal 927 (928) 22 Cn L Jour 333 Gopal Eahar r Emperor (Information to police 
giien by two persons separately on different dates ) 

< 16) 0 AIB 1919 Cal 471 (471) 18 Cn L Jour 833 (833) Emperor t Fatal SUexkh (Two persons 
executed one iabuhyat and two others executed another kabuliat on the same day ) 

<23) 10 AIB 1923 Rang 132 (132) 4 Upp Dur But 127 25 Cn L Joot 310 Kxng Emperor r Nga 
Sein (D sobedience of a lawful order under S 19 Burma 5 lUage Act ) 


<’^6) 13 AIB 1926 Lah 219 (249) 7 Lah 163 27 Cn h Jour 46>i, Axsha v Emperor (Disobedience 
®t an order under the SfumCipal Act) 

( 85) 18S3 AUW N 25 (2j) Empressy Debidxal (Contcinptof Court by several persons ) 

14 AIR 1927 3Iad 177 (177) 50 5Iad 735 27 Cn L Jour 1381, In rt SamxuUah Sahib (Theft by 
Mvera! persons of fish from waters ) 

t rl) 1 AIR 1914 i^h 42 (44) 1913 Pun Be No 20 Cc 16 Cn L Jour 11 Emperor r Nanahehand 

( 

• T Purnaehandra (No 

evidence of conspiracy between two opposite parties as to the charge of publication of the defamatory 
matter— The two cannot be charged together ) 

(26) 13 AIR 1926 CaJ S’O (321) 27 Cn L Jour 263 Keramal ilandal v Emperor (Offence under 
8 376 Penal Code by two accused at one place— The woman taken to another place by one of the 
accused where he alone comm tted rape— Jont charge of rape at different places against both u 
improper) 

(14) 1 AIR 1914 Lah 575 (576) 1914 Pun Bo No 21 Cr 16 Cn L Jour 1S6 Emperor v Ciunt 
(Case under 8 110 Cr 1 C ) 

(10) llCriLJour 293 (’94) 6 Ind CasffiSfMad) Uusalappa v Emperor (Section 21 (J) Jfadras 
Forest Act and 8 147 Penal Code) 

< 03) 29 Cal 883 (386 387) 6 Cal \V N 469 Gobind Koerx t Emperor (Section 1>9 Ra Iwiva Act and 
8 225 Penal Code) 
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( 33) 20 AIR 1933 Smd 352 (353) 35 Cn L Jerar 153, Ptranc Lakho v. Emperor (Joint trial of person 
charged under 8s 215 and 411, Penal Code, with another under S ill, there heing no conneuoo 
between the two, is illegal ) 

( 07) 12 Cal W N XV (xvi), Jajnarami^ Emperor (Sections 224, 342, 225 and 147 ) 

( 05) 2 Cn L Jonr 393 (394) 1 Cal iL Jour 475, Emperor v, Esua Sheikh, pistinct and separato 

oSences committed by separate sets of persona at different limes ) 

( 14) 1 AIR 1914 Low Bur 263 (264) 16 Cn L Jour 44 (45) 7 Low Bur Ral 272, po Mya v. Emperor. 
j . « - - - — ^ , - (Illegal trespass 


( ontinnity m the 

idea or method of the notera ) 

( 06) 4 Cn Ii Jonr 479 (460) 3 Low Bor Rul 214, Emperor v Madkub Chandra (Section 188, Penal 
Code read with S 3 ol the Epidemic I>i«eace3 Act, and 8 419, Penal Code ) 

(’25) 12 AIR 1925 Cal 413 (414) 26 Cn L Jour 457, Stttendra Lai v Emperor. (Jomt trial of one 
charged under S 201 and another under S 304, Penal Code, was held illegal ) 

(’OS) 4 Nag L R 71 (73 74) 8 Cn L Jour 11, Emperor r Palwantsmg 

(’34) 21 AlB 1934 Pesh 112 (113 114) 35 Cn L Jour 1410 FaieAlamv Emperor (Aconsed charged 
under S 211, Penal Code, tried along with other persons charged with attempting to bribe doctor— Joint 
tnal held not legal ) 

( 30) 17 AIR 1930 Hang 114 (116, 117) 7 Rang 821 31 Cn L Jour 387, Uaung Pa Ch\t v Emperor.- 
tSections 120B, 379 and 413, Penal C^e ) 

(’34) 21 AIR 1934 L&li 630 (631) 36 Cn L Jour 676, Dhun Singh v. Emperor (Section 174 and 
8 406) 

( 18) 6 AIR 1918 Nag 139 (140) 20 Cn L Jour 7, Shyad Lai v Emperor 

(’82) l9 AIR 1932 Lah 466 (486) 83 Cn L Jour 584, drjan Das v Emperor (Sections 401 and 413) 

( 06) 83 Cal 292 (294) 10 Cal W N 82 3 Cn L Jour 126, Padhas SheiK r Emperor 
( 08) 3 Cn L Jour 76 (76 77) 1905 Pun Re No 51 Cr Jagga v Emperor (Sections 411 and 458 Peoai 
C^e) 

( 05) 2 Cn L Jour 80 (31) (Lah), 0«r<ft«a t Emperor (Sections 411 and 457 ) 

( . bdoe- 

• a as 

to caste ot gui—lransactions cannot be said to be same ) 

( 82) 1882 All W N 216 (216), Empress v Daya Pam (Sections 457 and 411 ) 

(17) 4 AIR 1917 Lah 191 (192) 18 Cn L Jonr 112 (112) iluhammad t Emperor. (Sections 411 
and 457 ) f ' 

( m 11 AIB 1921 All 316 (317) IS All 51 25 Cn t Jou, 466. PMa, Lai v Emperor. (SMlimi 32* 
end 342) 

(■83) 

(83) 

(’82) 

(•30) ■ . 

(05) 

(05) 

' V Emperor. 

{Sections ow- uiiu 4,uA, jicudi cous/ 

( 16) 3 AIR 1916 Mad 571 (571, 672) 16 Cri L Jour 298 (299), In re Afeftolohati Suhbadu (Oflencea 
in different villages on different nights) ' 

(*25) 12 AIB 1925 Lah 637 (536) 26 Cn L Jonr 1097, Chhujju v Emnffrrw 

(lli IB AIB 1320 L.h 132 (133, 26 =."•“« 

ujon , Ctatee Ina«r B 412, jcnntlj mlh Mhers ,k> bsag tma lot ft, oa„cs o( daratj m.a,t 

‘™a’l“ta.S°|" Zrop-Emperor (Seel, 00,218 


Eahar V Emperor (Two persons giviuS 
\A.iM.MX.wsea teisons aclpa i.-a ^a2e 


j vui^ pieiuusuaie l 

(•21) 8 Ain 1321 lah 236 (236) 22 Cn;L Jonr 115. 6li„(a Jin! , Eropero,. 



■WHAT TERSONS MAY BE TRIED JOINTLY 


IS 239 N6I 1443 


itmc js not essential to constitute the act^, parts of the same transaction.® Nor is it 
ceccs»ar^ that the accused should ha%e acted together from start to finish® On the other 
hand, the mere fact that se\eral offences of tho same kind, eiich as dftcoity, aio committed 
at about a particular time, mil not necossanlymaLo them parts of tlio same transaction^® 
^STiat does or dooa not form part of the same transaction is a question of fact in 
each particular ca'^ “ 

In order to saj ivhether several persons can be jointly tried as having committed 
offences forming parts of the same transaction, the Court has to look to the accusation, 
1 e , the pro'iccution case as set forth *i» the charges themsches, and if according to that 
case the offences are «uch "as could be regarded as parts of the same transaction, it would 
be justified in holding a joint trial It need not consider wbftt the final result of tho case 
(’25) 12 AIR 1925 AU 301 (303) • 26 Cn L Jonr 734, Tufad Ahmad v. Emperor, (Injury caused by 
firing Gren'orks m public ro&d— Persons cau s ing injury cannot be tned together ) 

(’62) 1862 AU W N 160 (180), Etnpress v. Datta (Si* persons tned for bi* dacoities committed oa 
different dates, the dacoities do not form part o( the same transaction ) 

(’21) 8 AIR 1921 All 408 (109) 22 Cn L Jour 397, Uam Sakai v Emperor. (Five dacoities were 
committed U) the nune district within the period of one week — In each dacoity some persons wero 
common bnt others were not ) 

(’ll) 12 Cn L Jour 208(309) 10 IndCas 63 (Lab), f arum Stngk \ Emperor, (A cheating JT, B cheating 
T and C cheating E ) 

(’02) 1902 Pna Be No. 16 Cr, p 45 (4C), ^AusJtala v. Emperor. (Cheatmg difierent persons at 
dijSetent times ) 

(’12) 18 Cn L Jour 506 (507) • IS Ind Cas 650 (Cal), Ctruar Narain v Emperor. (Two persons charged 
for onmmal misappropriation ) 


be tned jointly ) 

8. (’46) 33 AIR 1946 Pat 40 (44) : 24 Pat 601 (DB), Exrday Singh ▼. Emperor 
(’42) 29 AIR 1942 Bom 121 (122) 43 Cci L Jour 621 200 Ind Cas 261 (FB), Emperor v Uahadeo Tatya. 
(If a woman U taken to a room and raped, and (beo on the way back from the room to her home she 
IS cheated out of her ornaments, the two charges cannot be tried together merely because they took 
place within a short time of each other But in the special circumstances of this case, a joint trial was 
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wuld be Siittilarly, where the accusation is not tliat the Be\ eral offences n ere committed 
jn the course of the same transaction a joint trial cannot bo justified under tins clause 
merely because the offences aic subsequently found to ha^ e been committed m the course 
of the same tiansaction 

See also Note 2 on Section 235 

7 Acts done m pursuance of conspiracy. — It has been seen m Note 2 on 
S 235 that where there is a conspiracy having a definite object m mcu, and 6e^ClaI offences 
are committed m pursuance of such conspiracj , the several offences will generally form 
jiaits of the same transaction This principle will also applj where the se\cral offences are 

committed by di//cJ eiif persons^ 

12 ( 45) 32 AIR 1945 Nag 1 (3) • 46 Cn L Joiu 44S I L B (1945) Nag 151 : 218 Ind Cas 294 (DE), 
Bahrain Ti^aram v Emperor (Aecnsed tned on s^me charges as members of unlawful assembly — 
Accused linked together by allegation of common object which each shared with others'-Jomt trial uoot 
invalid though conspiracy la not proved ) 

■ . 76 irjB(1933) 

• . . It £mperor 

939) 2 Cal 295 

/TV'\ 1 

• * • r 

rnintiil, 


. mpww' 

' ) nslei 

* iMilyl* 

possible for a Jlngutrate to decide the question of jomder after the case has been opened by the 
Prosecutor ) 

(’87) 24 AlB 1937 Cal 269 (270) 83 Cri L Jour 1018, Sanyasi Oain v, Ewiperor. (But the nccusst on 
must bo teal and not a mere escu«e for joinder of charges | 

( 86) 28 AIR 1630 Bom 379 (381) 38 Cri L Jour 9, Bobitrao V. Emperor 

( 23} 13 AIR 1925 Mad 690 (699) • 28 Cn L Jour 1513 49 Med 74. In re Mallu Dora (Provided thit 
the accusation is a real one and act a mere eicnse for a joinder of charges which cannot othefwse be 
charged ) 

( 00) 30 Bom 49 (64) 2 Cn L Jour 578 7 Bom I* R 633, Eiwperor v Lalh Uanmanl 
( 24) 11 AIR 1924 All 233 (236) 27 Cn L Jonr 193, Abdullah v. Emperor 
( 34} 21 AIB 1934 All 61 (65) : 35 Cn L Jour 1349, Ham Pas v Ewiperor (Legality of joint 
depends upon accusation and not upon result of trial) 

( 29) 16 AIR 1929 Bom 128 (129, 130) 30 Cn L Jour 588 53 Bom 344, Emperor v. Gooftl RaghunaOi 
( 22) 9 AIB^1922 Cal 107J113) 23 Cn h Jmr 657_ 49 Cal_573, Abdul Satm r. Empnor. 

■ . (Follo'^' 


and. It 13 submitted, is incorrect J 

MnuiiReio bJ Cn L Jour 4bJ (It) followed) 


Note 7 


the Others AIR 1938 P C 130 
(1938) 2 Cal 293 (PC) followed) 
(3'') 26 AIR 1939 Rom 129 (110) 


V Emperor (Defote 
was BO connected with w 
- i. been done oonjointl/ 


f,n f, r , ueen done oonjoinny *** 

39 Cn L Jour 452 . 32 gtnd L R 473 . G5 Ind App 153 : 1 1* ® 

40 Cn ti Jonr 679, ramchandra Hanso r Emperor. 
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In liihulal ChaiiUiaui v Empcfor^ the Piivy Council obsenotl as follows 

If >5C^enl porons conopire to commit offences anti commit oveit acts in 
puiMiancc of the eon^pnicj (a circain 2 itance which jinkos the act of one the act of 
each anl all the eonspiiator?) theso acts aro comimttctl m the course of the samo 
transaction which embraces tlie conspiracy and the acts done under it The common 
conceit and agreement which con«titnte the conspiiacj, scrae to unify tbo acts dono 
m pursuance of it 

The offence of conspiracy and acts done m piirsimnco of the conspiracy foim one 
and the same transaction * The transaction contmaes so long as the conspiracy continues * 
Hut separate acts of crime not committed in pursuance of the conspiracy but being isolated 
acts committed indmdually during the continuance of the conspiracy aro not parts of tho 
same transaction with the conspiracy itself and acts alleged to bo tho subject of tho 
con. piracy In other words a conspiracy and acts done in furtherance of its common object 
have no community with separate acts which may ho committed by a conspirator for 
indiMdual gam® 

8. Acts in prosecution of a common object — All offences committed m 
prosecution of a common object wiU generally be parts of the same tiansaction ^ ^Vhere 

(37) 24 AIR 1937 Cal 269 (271) 38 Cri L Jour 1018 Santjast Gam v JETmperor (Accused tried 
in same trul for murder and for conspiracy also along with othera— Esistenee of conspiracy proved— 
Evidence showing that conspirators took part m certain occurrences as result of conspiracy— Inclusion of 
such oecnrrcnccs m one tnal and joist trial of accused held not illegal ) 

( 36) 23 AIR 1936 Cal 753 (759 760) 88 Cn L Jour 545 Hash Bihan v Emperor 
( 2^) 9 AIR 1933 Cal 107 (112) 23 Cn L Jour 657 49 Cal 573 Ahiul Bahm v Emperor 

( 15) 2 AIR 1915 Rah 16 (22) 16 Cn L Joor 354 (898 399) 1915 Pun Re ^o 17 Cr, EalmoMnd 
T Emperor 

(94) 16 U1 89 (93) 1394 kll W N 28 Queen Empress e iloss (Sect on 416 Penal Code) 

(29) 16 AIR 1919 Com 126 (130) 30 Cn L Jour 588 58 Com 844 Emperor t Oopal 
( 24) 11 AIR 1034 Raog 96 (99) 2o Cn L Jour 270 1 Rang C04 Emperor v Nga Aung Qjaio 
(Conspicmg to boycott ) 

( 18) 5 AIR 1913 Com 117 (119 121) 20 Cn t Jour 7l 43 Com 147, Emperor v Madhav 

2 (38) 25 AIR 1938 P C 130 (133) 39 Cn L Jour 4S‘> 82 8 nd L R 476 65 I A 158 I L R 
(1938) 2 Cal 295 (PC) (There is no limit of number of offences specified in S “SO (d) ) 

3 (38) 25 AIR 1938 Cal 258 (260) 39 Cn L Joor 596 1 LR (1938) 1 Cal 688, Akh\l Bandhn 
r Emperor (Conspiracy and offences committed m pursuance of conspiracy ) 

( 38) 25 AIR 1938 Smd 171 (174) 39 Cn L Jour 090 I L R (1939) Kat 204 Emperor v Columal 
( 36) 23 MR 1936 Cal 753 (760) 38 Cn I» Jour 515 lltuJi BeJusrs V E iipsror 

(16) 3 AIR 191C Cal 188(190) 42 Cal 057 10 Cn L Jour 497 Ai irifalal v Emperor (If A, Ban I 
C con«p re to make or have in their possess on or under control an explo ive substance within tho 
meaning of the Esploaive Substances Art and if in pursuance of such con>pifacy, 4 makes or has m ha 

' m t L 1 tried together under 


Emperor 
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A (46) 33 A I R 1946 Pat 40 (43 45 46) 24 Pat SOI (DB) //infity Sinjh y Emperor (Dacoity— 
Carrying away booty and its concealment etc , may in fiome cases be treated as all forming part of same 
transact on ) 

( 15) 2 AIR 1915 Cal 719 (724) 16 Cn L Joor 9 (10) 42 Cal 1153 IJarsh Nath v Emperor (The term 
transact on' is not synonymous with tbe term 'offence ) 

5^ (p 24 AIR 1937 All 714 (717 718) I L R (1937) AH 779 39 Cn L Jour 38 Emperor v Biihn" 


Note 6 

1 (39) 26 AIR 1939 Rag 263 (261) I L B (1039) Rag 644 41 Cn L Jont 27, rrorinowf Cocem- 
menl C P and Berar v hmanath (Where scieial persons are accused of wrongful confinement and 
the use of force in order to extort a confession, tbe unity of enuunal behavioar and the common 
intent on prompt ng it would render all that yras done in furtherance of the common olject as a part 
of one transaction The acts of yiolcnce done are so related to one another to point of purpose, as 
to constitute one contmuous act on ) 
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A, B and C, Police Inspectors, received bnbes on different occasions from D and E with the 
same object, namely, to hush up the case against them, it was held that A, B, c, D and E 
could he tried at one trial for the offences of takit^ and giving bribes respectively/ 

■\Vhec6 two opposite parties, each consisting of five or more persons, attack each 
other, each of the parties forms an unlawful assembly, with a different common object and 
they cannot bo bied together as one unlawful assembly.® Similar^’, where A as well as B 


(’38) 25 AIR 1938 Kag 283 (283. 236) : 40 Cn L Joat 197 : 1 Ii R (1939) Nag 68$, Nana V. Em^eror. 
(Accused tned for noting, charged with having attacked eicise party seeking to make raid Ofl 

certaioshouses in village Whole affair taking place in the village, one event succeeding another rapiilj 

—Joint tnal of accused is illegal) 

(’37) 24 AIR 1937 Lah 793 (794) s 39 Cn L Jonr 141, Ekaean v. Emperor. (Illegal possession of revolver 
ns a preparation for cooitmtling dacOity — Charge under S. 399, Penal Code, can be tried with offence 
under S 19 (f), Arms Act ) 

(’36) 23 AIR 1936 Rom 379 (382) : 38 Cn Ih Jour 9, Bahurao v. Emperor. (Criminal breach ol trust by 
two persons in respect of same sum of money — Complaint suggestmg community of design and objectiw 
-—Such persons can be charged and tned jointly ) 

(’36) 23 AIR 1936 Pat 20 (23) 37 Cn L Jout 24® . 15 Pat 138, Ajablal v. Emperor. (Intention of all 
the accused persons to seenre release of a man from costody — Various acts which bnng about soch 
escape form part of the same ttansaetion.) 

(’24) 11 AIR 1624 All 233 (234) . 27 Cn I. Joor 193, Abdullah v. Emperor. (Joint tnal for murder 
committed by members of an unlawful assembly m prosecution ol eommon object ot assembly is l^al) 
(’28) IS AIR 1928 All 222 (227) : 30 Cn L Jour 530, Emperor v, Jhabbar iTal. (Successive articles we» 
written, in a newspaper in pursuance ot a common policy and all the persons who had a hand in tbe 
publication are jomly triable ) 

(••--.'■ (Where 

. 7tb JbJ/ 


( 


assert a ngbt over them u one transaction ) 


paddy ea 

0 order to 


('3l) 18 AlB 1931 Mad 225 (226}" 32 Cn Ii Joor 753, Sambasita Zludaher v. Emperor. (Where tb* 
accused, six in number, were charged with havmg opened a sloice in the feeder channel of a nve* 
against an order oj the P. W. D. first m the eveoing, and again m the next mormng ) 

CW 8 AIR 191$ Cal 41 (iS) : 16 Ca L Joor ISO (121 ) ; 42 Cal 760,I>epu(>j Superintendent eni 
JUmembrancer of Legal Affatrs, Bengal v. Katlaih Chandra, (Wrongful confinement of E on 
several dates with the object of extorting money) 

{See (’38) 25 AIR 1938 Mad 858 (861) 49 Cn I» Jonr 355, Arumuqam v. Emperor. (All members ol 
a gang of persons who were conscioasly assocuted foe the express purpose of committing theft esa 
be tned together for being members of a gang_ft docs not matter how and when they were 

Also see S 235, Note 2, 

[But see (’43) 30 AIR 1943 Mad 207 (297) : 205 Ind Cas ISS • 44 Cn L Jour 272. In re mhomei 
lltera Sahib (Rioting to secure release of arrested person— Theft by one rioter was held to have 
been committed in comae of same transaction )] 


2 (’29) 16 AIR 1929 Bom 296 (299) : 63 Bom 479 * 31 Cri I. Jooi 65. Emperor v. Riny. 
3^^r69)^12^Suth W B Cr 75 (76), Queen r, Surroop Chunder Paul 
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caa-.e hart to each other m a fight, thej cannot be tned together for the offence of causing 
hurt to each other* The fighting cannot bo considered as a “transaction " ® It a as, however, 
held in the undermentioned case® that, nhcro the object of two opposite parties is to tako 
forcible possession of the same piece of land, thej could both he tried together m one trial 
It 13 submitted that this v icw is not correcL It has also been held m the case cited below’ 
that a more common purpose, c g to dnv e tho complainant out of a house, is not sufBeiont 
to make two perfectly distinct offences parts of the same transaction Where two motor 
bu^es coming from opixisito directions collided and soiiw persons were injured thereby, it 
was held that though the accused the drivers of the two buses, had no similar or identical 
purpose m Tiew, the transaction was the samo and tbcj both could bo tned together ® 

In the undermentioned case* ■'CTcral persons wens chaiged with being members of 
•an unlawful assembly and hav mg in prosecution of tho common object, committed various 
offences and thej uere tried jointlj In the course of tho tiial it was found that the 
•common object was not established It was held that there was no justification for a joint 
trial once it was found that the common unlawful object had not been established It is 
snbrmtted that the decision is incorrect, as the provisions relating to joinder are intended 
to deal with the jxKilion as it exists at the limo of the charge and not with the result of the 
trial and the propriety of a joint trial depends on the case as set forth m the charges 
See ^ote 6 

9 Several persons giving false evidence in the same case. — Where a 
and B each gives faLe evidence in the same case the offences cannot, without anything 
more, be «aid to form parts of tho same transaction * But where the giv ing of false evi< 

15m ( 40} 1940 U ^ 9? (99) Paleyya v Emptror (Sudden clash between nral communities not 

the result o{ anj previonsly concerted action— Number of attacks in various places m village at diSerent 
t mes of the day — All events cannet be regarded as parts of same transaction— Joint trial is illegal }] 
Also see S 233, Note 6 


7 ( 32) 19 AIR 1032 Bom 277 (278) 33 Cri L Jour 619 Knsknaji v. Emptfur 

8 (31) 1931 Mad WN 556 (557, 859) W K Ballah v Emperor. 

■9 ( 39) 26 AIR 1939 Med 400 (407) 40 Cn L Jour 855, Ai>an<is7i» Qoundan V Paloni iladan. 

Note 9 

I (3C) 23 AIR 1936 Nag 263 (265) ILB (1837) Nag 102 38 Cn L Jour 455 WaffiMimj/i v Emperor. 
(•12) 13 Cn L Jour 23 (24) 13 Ind Cas 215 5 Sind L B 1«9 Impertttor v Alu 


( 84) 10 Cal 405 (407) Nathu Sheikh v Queen Empress (Where four piT»oas were charged with perjury 
m the same proceeding and the Sessions Judge while professing to try each of them separately beard the 
evidence of tbe witnesses only once, held that this was eabstanUaUy a joint trial of all the accused and 
was an improper mode of procedure ) 


Ilttnbhai 


JllOt til 




WHAT PERSONS MAY BE TRIEP JOlMBT 


1448 (S 239 N 9-12 1 


dence bj A and B is m ftuthoiance of ono sustained and continuous plot for screening the 
offender and is an mcident in the ivhole transaction, A and B can be tued togethei * la 
other nords, if the offences of giving false evidence by each of seveial persons iorm parts 
of the game tiansaction, they can be tri^ together^ 

10. Printing and publishing seditious matter. In ca'^es of sedition, the 
ptiuter and publisher ate concerned in the same transaction in legaid to the publication oi 
the seditious matter and can be tued at one Inal' 

11. Defamation by different persons. — Wheio A filed one petition and B 
filed another mahing the same dcfimatory allegations against the complainant, and both 
the petitions tiere signed by the sitno pleader, it was held that the acts formed part of the 
same tiansaction* 'Where a and h associate together in circulating on different occasions 
defamatoiy statements, the object of both of them being to defame the complainant abont 
the same matter, they can be tried jointly at one trial under this section" But where 
persons Vkere tried for no fener than six offencea of defamation, but m only one thej nere 
alleged to ha\c acted jointly, then jomt trial was held to be illegal* 

12. Continuing offence. — It lias been held by Spencer, Offg C J, m the 
undermentioned case' that if an Offence is a continuing one, such as waging «ar, it can te 

( 70) 2 N W P H C B 21 (23). Quten t ButUf iiu« 

indu 




jr (Vis- 


• • . 30 

. • eiMiOu* 

iu I* J ,u,uiui.i»!uL w » charge ol conspiracy ftgamst them, p^ticuktly ^hen Jh* 

mtnesses iiere trying to prove diSerent /<icls wUicU might Uav^, u likea evtliet jointly oe teteralijr 
led to the conclusion that the oceii«d in the cj;se were mnoc€St.)J 
3 . ( 36 ) 23 AIB 1233 Nag 263 ( 261 ) 38 Cri t Jour 455 IBR ( 1937 ) Nag 102 , t Smpror 

(Periucy can he coaimittcd la course ot one transacUoo and then joint trial « legal — Persona vetifywe 
false statement and witness peej'^ung m pursuance of same design — Offence committed is in the coOf* 
ol the <=ame transaction — Joint trial « valid ) 

(27)14 AIR 1927 Bom 177 (181 183) 51 Bom 310 28 Cn b Jour 373, Smyrna! Punam Chandi 
Emperor (Common purpose to make a false statement wmt trial of two accused is le'mJ ) 

( 26) 13 AIR 1926 All 331 (336. 837) 48 All 325 27 Cri h Jour 4^5, lia/t Ue Zamal t. CMy 
(Theft, was Identity of purpose tboogb not community of purpose ) 

Note 10 

1 ( 28) lo AIR 1928 Bom 139 (139) 29 Cr*L Jour 60 f.Nftaiitara«i 2/vrjaftar y Emperor 
Note 11 

1 { 221 9 AIR 1922 Cal 76 t771 r,. r t.. - eos » 

2 ( 49) 1942 Nag L 


ficaWy alleged i 
plainnnt indicate a 
complnint in ease 
false vnionmtions i _ 
(■40) 21 AIR 19 
wntiog a dcfai 


tidhurU 

be spec* 
be 

trend ot 


or (Printer, publishf’’* 
/t>), Dvstjetidra Noth 
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reganlcd a? a continuous or s.inio transaction Rcillj, J, lu the same case has taken a 
contrarj vicn , namclj , that a continuing offence nia> or i»a> not ho a single transaction 
Kri hnan, J to nhoni the case naa referral on difference of oinnion hetneen these two 
Judges, has hcH that the nnging of war is rcnll> a coiitintiing offence, which begins with 
the first act of war and goes on till the war is ended, but the sanous incidents m a war 
niaj be so di'sconnccted as to form different transactions, the question whcthei they form 
parts of the same transaction or not being one to bo judged on tho facts of each case 

13. Kidnapping and abduction — In the undermentioned cases,* a joint trial 
of A for an offence under S 3C6 and of B foi an offence under S 3C8 has been held to bo 
bad, while a contrarj r lew Las been taken in the ca‘«C3 cited below * The question is, 
howerer rcallj one of fact depending upon the facts of the paiticular case as to whethei 
the two offences could bo reganlcd as ixiits of the same transaction 

14 Keeping gaming house and using it. — It has been geneially held that 
a person keeping a common gaming house and persons using it could be tried together as 
the two offences are interdependent and form a coniplenient of each other * 

15. Charge need not refer to transaction being same.—It is not necessary 
that the charge should contain a statement that the transaction is one and the same It is 
the tenor of the accusation and not the woiding of tho charge that must be consuleied as 
the tc«t * 

16 Clause (e) Tins ckny;! wa-> iicwlj addcil m 1023 Before its intioductiou 
it was held that the joint trial foi theft and lecciving the stolen property was illegal unless 
tbe> formed parts of the same tramachon^ Now such a joint trial is esprcsslj ptovided 
Note 13 

1 (33}S0AIR1933 CnlSC3{5C() Zi Cti L Jo<it Uozam Dafadar f Emperor 

(’29) 1C AIR 1929 Lab 403 (493b t Emperor (DutiQ^'UL-.Iung AIR 1929 Lah 731 29 

CnL Jour 406 and UR 192 4 Cal 399 30CUI1001 2$ Cri L Jour 1092 ) 

2 (41) 28 AIR 1941 Cal 315 (31?) 42 Cn L Jour 649 195 Ini Cas 12 (DD), Kamala Prasad y 
Emperor (As long as the olleares charged are comui tted la the course ol the same transaction it is 
immaterial that one offence was complete before the otlier was committed ) 

(36) 23 AIR 1033 All 253 (254) 37 Cn L Jour 496, BAatooni Paflia% r Emperor (Accused cliargeJ 
under 8GG and 344/109, lenal Code — Another accused cliirged under Ss 363 and 314 — . AcU 
forming parts of same transact on— Accused can be tried m one trial ) 

( 32) 19 AIR 1032 Oudh 29 (29) 33 Cn L Jour 275, Emperor t Zamxn 

(’28)15AlB 1028LaU75l(751) 29CnLJout400, Dojflv Emperor (AIR 1924 Cil 399 50 GillOOl 
23 Cri E Jour 1092 followed D stin„uisbe(l m AIR 1929 Eah 496) 

( 24) 11 AIR 1924 Cal 399 (391) 50 Cal 1001 25 Cu L Jour 1082, Kushax v Emperor (Do ) 

( 32) 19 4IK 1932 Eah 203 (2i^) 33 Cn E Jour 190 Prtfctm Sxn]h t Emperor (yuasre ) 

Note 14 



(Dtssent ng from AIR 1014 Lab 506 1914 PiinBeNo (Cr)33 16 Cn L Jour 220 27 Ini Cis 844 
and 11 Cn L Jour 211 ) 

(22)0 AIR 1922 Lab 459 (458) 3 Lab 359 ZZCnhSoat Z2\, KhxUtida liamy Emperor. 
(13)14CriLJour293{29i) 19InlCa?9i9 9 La,. L R 63, S/inl/t JPoE t Smprror 
(■23) 10 AIR 1923 All 88 (88) 2 4 Cn L Jour Iffj Canesfn Efll v Emperor 
(S« af» ( 26) 13 AIR 1020 Bo n 195 (193) 60IJom3l4 27 Cn E Jour 503, Pmperor v Ma$b>ia* 
Abdul Ilusam ] 

Note 15 


Note 1« 

1 (13)14 CriL Jour 121 (123) 18 lad 0 »s 691 (iU), ZJnjii t Emperor 
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lot by this clavtse* A receiver from & rcccwer o! stolen, property sbbuld not tciei mth 
the receiver of the property anfl the thieves, as the former is likely to be prejudiced by the 
course adopted ® 

This clause applies onlj to offences mentioned therein An offence rvhicb includes 
theft means an offence of rvhich theft is a necessary and essential ingredient * So, where 
an accused was charged under S 413, Penal Code, with other persons who were charged 
under S 401, Penal Code, it was held that this clauM did not apply, as an offence under 
S 401, Penal Code, could not be said to include theft® Similarly, persons charged under 
S3 457 and 460, Penal Code, are not persona chained with offences which include theft, and 
they cannot, therefore, be properly tried with pemons charged with receiving stolen 
property which was stolen in a theft which was committed as part of the transaction 
involving the other offences® Bub an offenco of da<»ity (Penal Code, S 895) includes theft 
and hence a joint trial of several persons for offences under Ss 395 and 412 is legal ^ 
‘Where an accused, charged with an offence under S 3S0, Penal Code, and, m alternative 
under S 420. Penal Code, is jointly tried with a co accused who is charged with an offence 
under S 414 their joint tiial la not illegal simply because tho alternative offence under 
( 19) G Ain 1919 Cal 249 (250) 46 Cal ?41 20 Crt L Jout 394, Oki Bhutan Advkan v Empmir 

(Proceeds ol stolen property received at diBerent times by different persons Persons cannot be tried 

together ) 

• $1, J&ng V Emveror 

^ ^ 3n L Jour 480 Emperor v Jethalol (Bat see 


iiuii iiie^iii j 


a? 

isl 


Three of these charged under Ss 411 and 413, Penal 


• ^vwi i«LuasBa cjjiii^ei Joi usuoity — 

Code on the Btrencth ol an incident ionmngpasl 

) 


lWIodCas943 Super^r^fendent and Bemembroftcer of 
Henyal v liaghulal JJrahman (rersons charged under S 380, Penal Code, cjn bs 


3. • . 

£ 

4 030} 23 Ain 1930 All 337 (342) 

6 ( 25) 12 Ain 1923 L-ih 537 (538) 
6 030) 23 Ain 1930 All 337 (342) 
(But aee MUoi avu ioit le 


37 Or, L 3onr 794 53 All 695 Emmr y Uathun 
26 Or. I, tot 1097, Chl„„a v Emum 

“ *>< «= toftror y. tolter. 


2 . > ■ ■ ■ . 

B ■ , ,, 

( 30) 33 Ain 1936 Oodh 103 (100) 36 Cri I. tot 1167, top,„r T TttJ.., 


nptroT 

(DB). 
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s. 4M docs not include theft.* 

17 Clause (f) — This clauso nas newly added in 1923 As pointed out by 
Mullick, J, m Mt Guljama \ Empefot,^ tho following cases inaj arise when stolen 
jnsperlj is found in the po»e»ion of different i^ccsons 

(1) There maj be one or wore thefts and the several persons nia5 ha^o leceiied the 

propcjty jointly i e , at one and the same time, o g , when one person icceives 
the propertj as agent of another This ca^e is not governed bj Clause (f) but 
independent!! of it, a joint trial of persons receiving stolen propertj is clearly 
pcrnui^ible * 

(2) There maj be different thefts and several persons may have iccencd the 

piopeity at diffeient times This case also is not governed by clause (0 There 
15 no communitj of purpose between the persons who have so reccned, and their 
joint trial is bad * 

(3) There maj be one theft and the several peisons may have rccencd the property 

at different times Before the introduction of clause (f), it had been held m 
seieral decisions that a joint Inal in such cases was illegal* Clause (f) was 
intended to meet such cases and a joint trial would now be permissible ® The 
phra-e, "possession of which has been transferred bj one offence,” refers to the 

S ( 43) SO AIR 1943 Lah 220 (221) 45 Cri L Jour 60 ILR (1944) Lah 145 209 Ind Cas 117 (DB), 
Banshx Ham t Emperor (AIR 1929 Lah 142 29 Cci L Jour 1060 oreriuled ) 

Note 17 

1 ('26] 15 AIR 1923 Pat 39 (39) 6 Pat 583 26 Cn L Jour 962 

2 ( 04) 1 Cti L Jooi 330 (330) 23 Com 412 0 Bom L B 361, fmprror r (Casa was 

taken to fall under clause (d) ) 

012) 13 Cn L Jour 69 (60) 13 Ind Cas 395 (UD) Nga Po SJuit v. Emperor (Do ) 

3 ( 88) 23 Allt 1939 Cal 625 (527) 39 Cn L Jour 739, Itam Shelawan t Emperor (ho endenea 
that stolen properties were proceed of same tbett-Joiot trial is dlrgal ) 

( 35) 22 AIR 19SS Oadb 327 (328) 36 Cn L Jour 602 Dhaggan r Emperor 
(28) IS AIR 1923 Fst 36 (39) 6 Pat 583 23 Cn L Jour 962, Ml Quljama 7 Emperor 
( 27) 14 AIR 1927 Lah 737 (738) 28 Cn L Joor 459. Emperor t PanliMditu 
(See ( 04) 1 Cn L Jour 971 (971) (Lab), Btiagat Singh t Crottn ] 

4 ( 16) 3 AIR 1916 AUlOJ (102) 17 Cn L Jour 477 (477), Emperor v Balgoitnd (Acts of reccjTujg 
stoles property by diSereot peisons ou diQerent occasions at diSrrent places are dtSereat tran^ctions ) 


Ru cuuaexion between accused— Joint trial is u e;^i j 


. . 7 Emperor 

• V Emperor 

• ■ Tor (Where pOi=e jion 

of diflerpnt properties is under joint eoairol and is due to concert aiDOng the accused, the pint inal 
IS not illegal ) 

( 21) 8 AIR 1921 Pat 291 (291, 29'’) 21 Cn L Jour 619, Padma Nabh y Emperor 
[See also ( 16) 3 AIR 19i6 Pat 2i)0 (350) 1 P L J 64 17 Cn L Joar 234 Jadunandan Prasad r 
Emperor (Portions of stolen property found m possession of two accu'cd a"tmg in concert — Jomt tnal 
is proper ) 

(01) 28 Cal 104 (106) EtimiidiKs Eait/a v Queen Empress. (Jomt trial for rcccinng stolen property 
and under S 414 tor assisting in concealing or diqKfeing ot it— Transactions held distinct and separate 
against each )] 
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oiiginal theft of stolen propeity and not to the tiansfet of possession from the 
thief to the pcigon lecening stolen pioperti ® 

The pfovisions of this clause cannot, however, be extended by analogy to a trial of 
persons accused of offences otlier than those specifically mentioned therein Therefore, the 
joint trial of tlie accused both charged under S 41® Pena! Code,^ or the joint trial of ft 
person under S 411 Penal Code and another who has puichased the same from one of the 
accused,® is illegal Bee also the undcrmenlioned case* which falls undci. tho same ptmciple, 
VIZ, that the provisions of this clause cannot be extended by analogy 

18 Clause (g) — In order that jiei'sons accused of an offence under chapter SII 
of tho Penal Code lelatmg to eountcifeit com can bo tiied undei this clause with persons 
neciml of any othei offence undei the same chapter, or of abetment of or nttcmplmg V> 
commit any such offence all the offences must relate to the same com So, iwhere tua 
persons are charged ono with utteiing a eountcifcit com and the othei with being ift 
possession of diffoent counteifcit coins, they cannot be jointly tried together under tt 3 
clause ^ 

19. Simultaneous trials — Sumiltaneous but separate tnals of different acco«ftJ 
peisQns for offences committccl by them and not foimmg part of the same hansaction arc 
not bad unlcsa the aecuoed are prejudiced by tlic course adopted '• 

20 Criminal breach of trust and receiving stolen property. — A person 
committing a cummal bieach of liust and another who receives the stolen propertj can he 
tried together^ 

21 Eheet o{ illegal trial See Note )0 oo bcction $37 and Note 5 on Section S33 

22 Objection as to joinder — An objection as to joinder can bo tahea ^ 
Court of icMSion or npjieal though it was ncvei taken m the Court of first instance' 

When an objoetiou as to joint tnal is made and it appears likely that the objecting 
parties will be picjudjccd b> such joint trial it is adMsable for the Court to accept the 
objection e^cn if the joint tnal woidd m fact bo legal* 


6(32)19 ,tra 

7 ( 25) 12 

8 ( 25) 12 

[See ( 09) 6 Cn U Jour 11 (14) 4 Nag L R 71 Emperor v Salwant Singh 1 

9 ( 45) 49 Cal ^Y N 535 (536) J^nshna Das Saha v Emperor (Where the acts of possession oI tt® 
d tterent accused charged under S 3 of Ordinance 33 fXXXlIl} of 1943 cannot be connected In any ^*1 
so as to justify a jo nt trial within terms of 8 .39 such tnal » not permissible on analo'^ of provn cni 
of clauses (c) and (!) of S 239 ) 

Note 18 

1 ( 33) 20 AIR 1933 lAb 228 (‘’29) 34 Cn Jout 12.>3 Abdul Haiiitd y Emperor 
Note 19 

1 (*2t)) 12 AIR lO-’j rat 152 (133) 25 Cm L J«ir 1018 Shafarjet Shan v Smperor (TnaR 
cross-cases ) 

( 20) 7 KIR 19‘>0 Pat 177 (179) 21 Cri L Joor 739, Dkakoungh v Emperor (Simultaneous Ins' 

l>atred-Sa«h trial w not joint tnal and li prejudice u caused tnal can be«‘ 

( 01) 1 Cri L Jour 199 (201) 8 Cal W N 344 Sahadeo Ahir v Emperor (Cross-cases of rioting— Sinw^ 
tancous trials not bad ) ‘ 

Also SCO S. 233 Note G 

[See however ( 83) 13 Cal L U 275 (278 279). ChaJ^oxen Rail v Ofots Eurmi (Such a tnal u, 
however, Open to senous objections )J 

Note 20 

1 ( 01) 1 Cfl L Jour 581 (>83) 6 Eom I* B 516 Emperor t Balabhai (1 Cal W N 35 


. wore 

1 ( 37) 41 Cal W N 251 (->34) C S Jatvh y £«pwor 

2 (37) 24 AIR 1937 Cal 22 {->2) 39 Cn L Joor 750, BAr 


750,BAota Sardar y Emperor 



THTEDRAWAL OF EEMAIMNG CHAFCrS 


(S 240 N11 1453 

240,* When a charge containing more heads than one is framed 
■UiiLarawal of re- against the same person, and when a conviction has been 
ma nmg charges on had On One or morc of them, the complainant, or the officer 
conricton on one of conducting the prosecution, may, with the consent of the 
Mvera! charsts. Court, Withdraw the remaining charge or charges, or the 
Court of Its own accord may stay the inquiry into, or trial of such charge 
or charges Such withdrawal shall have the effect of an acquittal on such 
charge or charges unless the conviction be set aside, in which case the 
said Court (subject to the order of the Court setting aside the conviction) 
may proceed with the inquiry into or trial of the charge or charges so 
withdrawn 

Synopsis 

1 Scope and applicability a( the section 

2 Conviction has been bad 

3 On one or more ol them 

4 With the consent ot the Court 

5 Effect ol withdrawal or stay of trial 

hOTE to tbc Sjnop' Sec tUe t«otes indicated for tie following topes 
Cbstges ID same case and not id difierent C'lses Sec Note 1 
No withdrawal after retd ct See Note 3 

Powers ot appellate Court ot Court of rer on See Notes 1 and 4 

Safe t course is to coovKt tor all oSeoce, and piss coocorrcDt sentences See Note S 

W thdrawal wbeo available See Note 3 

1 Scope and applicability of the section — "Wbere a person is eommittecl 
to the Court of Sc<ision on a number of charges the Sessions Judge must record some order 
in reepect of them and should not dispose of some of tbc charges alone nithout recording 
any order in regard to the others * Under this section ho can sta> the trial on some of the 
chaiges or allon them to be nithdiarra on coimclion being had on another charge* 

It has been held that this sect on applies only to a case tvhere a poison is accused 
of several distinct offences Thus it apflies to a case 'sthoro there are charges of several 
distinct offences constituted hj separate acts or senes ol acts liVe those uhicb fall under 
231 and 235 sub-s (1) but not where there are several charges founded on the same act 
as tho«e which fall under S 235 sub ss (2) and (3) and S 23C * 

This section applies again onl> to charges framed in the same case and not to 
separate charges for distinct offences in different cases Thus the pro<jecut on cannot on 

* Code of 1882 T1 e sect on began W 1 en n ore charges tbm one are made aga nst the same 

Psrson in other respects it was tl e same as tl at of 189S Code 

Code of 1872 S 459 


of several eliarjes. piosecut on may w th the conrent of the Court withdraw or the Coort of 

Its own accord may su pend tl o inquiry into tl e remaining charge or charges. 

Code of 1661 — N I 


Section 240— Note 1 

1 (39)26AlRi939rat3j(3C) 39 Cn I* Jour 997 18 Pat S’ F'wperor v Sadasito ifajA* 

2 f39J 26 AIR 1939 Pat 3o (36) 39 Cn L Jont 997 18 Pat 8’ Emperor v SaJastbo Sfafli 

3 (89) 1889 Pun Re No 21 Cr p 79 (30} AmxrChandx Qvetn Fmrresi. 
fSee also ( 81) 1881 All W N 68 (68) Empress t Eaw lUsh* 1 

(But see (29) 16 AIR 1919 Alt 899 (900) 51 A11977 30 Cn L Jour 1039 CAamjr^fi },ath 

V Dabti Lai] 



•WITHDBAWAL OP EESTAINING CHAEGES 


1454 fS 240 Nl-5l 


eonvjctioa of the accused in one case •wiflidraw a charge against him m another ease * Nor 
can the Court pending an appeal against the conviction m one case stay the trial of charges 
m respect of other eases® As to T?ithdrawal of charges hy the Court see Notes on S 227 

2 “Conviction has been had ’* — The section contemplates a withdrawal or 
stay of trial of charges only when a conviction has been had on one or more of them. So 
where a person is charged with murder under S 302 of the Penal Code and with causing 
disappearance of the evidence of murder under S 201 Penal Code hut before the trial 
begins m the Court of Session the Public Prosecutor withdraws the charge for the offence 
under s ooi Penal Code this section has no application to such a case A trial on the 
charge under S 201 Penal Code could not theiefore bo proceeded with under this sect on 
when the conviction of the charge under s 302 Penal Code is set aside on appeal ^ 

3 “On one or more of them ** — Where a person is convicted on one or more 
of the charges against him it is only before the other charges are tried that they could be 
withdrawn But when all the charges have been tried and the accused found guilty no 
Withdrawal can be made of any charge In such cases if the Court considers a certain terni 
of imprisonment adequate to meet the offence under each bead the practice is not to convict 
on one head and drop the others but to comicton each head and pass concurrent sentences.* 
See al 0 s 85 Note lO and s ao7 Note 3 


4 ' With the consent of the Court ” — Xho word Couit in the section is 
not restricted merely to the trial Court but includes every grade of Court including fb® 
High Court in revision and lu appeal Thus when a charge containing more beads than 
one 13 framed against the same person and be bad been convicted on one or more of them 
and the complainant applies m revision praying for infliction of sentence on the others but 
subsequently withdraws the application the withdrawal amounts to the withdrawal oi the 
complaint with regard to such chaises with the consent of the Court* Again where an 
accused IS charged with an offence under s 403 Penal Code m respect of ten receipts and 
13 tried and convicted m respect of three of them the High Court s direction in the appeal 
that no further proceedings be taken m respect of the other receipts amounts to a stay ot 
the trial with regard to those charges withm the meaning of this section* 


S Effect of withdrawal or stay of tnal — A withdrawal of charges* or a 
stay of enquiry or trial thereof* under this section has the effect of an acquittal on such 
charge or charges unless the conviction be set os de ’ If the conviction is set aside the Coart 


4 C88) 1888 Bat 36'’ (362) Queen Empress t Sadux 
(97) 30 C P L B Cr 1 (6) Empress r Banstdkur Deorxa 

5 (09) 9 Cn L Jonr 495 (496) 2 Ind Gas 128 (Mad) In re llantn 
(99) 1698 Eat 977 (978) Queen Empress y Govinda 

Note 2 

1 ( 03) 2 Cal L Jour 18 i (18n) A/ftludds y Emperor 
Note 3 

1 ( 69) 1869 Bat 19 (20) Beg y Bamel andra 
(86) 1686 Bat 298 (288) Queen Enpress y NaiJarya 
( 66) 183C Bat 266 (286 287) Queen Empress y L\ngo 
Note 4 


1 (’29) 1 ‘ - 

2 ( 09) 1 


Kamaragu 


1 ( 29) 16 AIB 1929 All 899 (900) 51 All 877 

2 ( ■’5) 12 AIB Iff’S Pat 6‘’3 (6'’4) 4 Pat 503 
LaX 


30 Cn I, Jour 1089 Qhamandi 
tin It Jour 858 deoburan 


Y Babu Lai 
Singh Y Bamfiuhun 

ttl 


In lermi Uio accused Djx>n such chaT£eSelj the act 
»tay ol the trial oI tocli charge under g and the 


o *.vi jicmii Code and not BcqUUUUS 
on of tie ifagiatrate might bo tahen as a 
eubscqoent tnal was not barred )] 



rrOCEDUISE in summons-cases [S 241 N 1-4] 1455 

(«ub]ect to the order ol the Court ‘^?ttmg aside the conviction) maj proceed nith the trial or 
inquirj m rc«pcct of the other charges. 


CHAPTER XX. 


OF THE TRIAL OF SUMMONS-CASES BV MAGISTRATES 


rroccdure w 241«'^ The following procedure shall be observed by 

Eummon'-ci^es. Magistrates in the trial of summons-cases. 


Synopsis 

1 ''Summons case, ' meaning of See S 4 (1) | 

(t) and (w) 

2. Joint ffzaJ of summons and warrant- 
cases 

3 AppbcabQity of Chapter XIX of the Code I 
to the tnal of summons-cases 


NOTE to the Synopsis See the holes indicated for the following topics 
Absence of complainant — Discharge and not Joint trial of summons and warrant-cases— Charges 

acqniUal. See Note 2 sliootd be trained for both See Note 2 

Connoel and admisuon Conviction illegal See Procedure different from warrant and sessions 

S 243, Net* 3 S 205, hole 7 See S 242, hote 1 

1 “Summons-case," meaning of. — See section 4 (i) (v) and (ti) 

2 Joint trial of summons and warrant cases — ^Miere there is a joint 
trial of two offetfees, ono of tvhich is triable as a suinraons case and the other as a warrant 
case, the Magistrate iau«t follow the procedure of warrant coses with regard to both the 
offences,* the reason being that, m such cases, the procedure applicable to the graver charge 
should be followed in preference to the more summary procedure appropriate to the less 
serious offence Sec also Section 247, Moto 8 

3, Applicability of Chapter XIX of the Code to the trial of summons- 

cases The principles underlying the provisions of chapter \ix apply to the trial of 

summons cases also though there is no provision for the framing of a formal charge in 
such ca-'es.* 

4. Trial of summons-case as warrant-case — Effect. — If a Magistrato 
trying a eummons case tries it as a warrant case and finds that no case is made out against 

* Code of 1882 S 241 and Code of 1872 S 203 para 1 — Same as that of 1693 Code 
Code of 1661 — Nd 


Section 241— Note 2 

1 (18) 6 AIR 1918 Mad 371 (372) 41 Mad 727 19 Cn L Jonr 613, Itaghacaln Natar v. 

Stngaram (Absence of complainant — Discharge under S 259 and not acquittal under S 247 u 
proper procedure ) 

(06) 3 CnL Jour 350 (350) 3 Low Bur liol 113, Emperor ▼ Maung Gale {Formal charges should be 
framed for both.) 


®can volontanly causing hurt on pravocatioa and theft ) 

( 02) 29 Cal 481 (482) 6 Cal W N 699, Haosetn V Ealu (Offence u the summons-case should form 


1. (05)2 CrlL Jour 730 (743 744) 3 Ixiw Bur Bui 53 (FB), Emperor t 5an Dun 
Also see S 23S, hole 1 and S 212, Note 0 


I (Accused 
1 — Along 



pnocCDunn in scuhons cases 


U56 Is 241 N4-'6; S 242 N l) 

the accused and lets km go uaconditionallj, he im^t Iw tahen to ba^e acquitted km 
though be maj stjle his order of acgmttal an order of di'^cbargo and tack on to it the 
number of some section of the Code v\hich deals uitb discharge ' 

5 Comnutment to sessions — See Notes on Section S47 

6 Change of procedure at what stage permissible. — In Unjaralnam 
Pilltuv Ewpcjoj^ it uag held by King J.of tho High Coiut of Madras that once a 
Magistiato baa taken cognizance of an offence as a summons caso, bo cannot afterwards 
taKo cognizance of an offence which la tiiahla as a wanant caso and change the procedure 
accordingly The same learned Judge, in the undcuncntioncd case,^ okerred that the 
abD\ e proposition ns stated by bunsaH Inched in. pccciaion and held that a Magistrate cau, 
bc/oje Itc beoins to iiiqwtic into a simnnons case, icconsidcr tho offence disclosed by the 
complaint and, if nccessavy, adopt the procedure proiided for warrant cases But lu a 
later ca«e^ of tho same High Court, Bnin, J, held that it A Magistrate begins a trial as 
a summons case and then finds that an offence triable only under warrant case proce 
dure has been committed, he is bound to apply warrant case proccduro thenceforward 
\Miere the complaint alkgea an offence triable under the wairant ease procedure but the 
Magistiato considers that the offence w only a lumor offence to which the summons^ase 
procedure could bo applied it la open to him to adopt a summons caso procedure and he 
limy proceed with the case as if the complaint was one of the minor charge only* 


342* When the accused appears or js brought before the 
Substance of acpusatioa Magistrate, the particulars of the offence of which he 
to be stated js accused shall be stated to him, and he shall be asked 

if he has any cause to show why he should not be convicted ; but it 8haU 
not be necessary to frame a formal charge 


1. Scope o{ the cection 

2 “When the accused appears ’ 

3 particulars of the offence 

4 No formal charge necessary. 


; and * 


Synopsis 

5. Plea of accused 

6 Joinder of charges 

7 Joint trial oj a summons case • 
Warrant'Case Bee Notes on B 241 

8 Effect of non-compliance with the section. 

NOTE to the Synopsis See (be Notes mdicited lor the follonmg topics 
' Shall be stated to him ' See Note 8 

Smumona ciuso trial mtb the warrant CHse-^charsee for hnth needed See B 211. hole 2 
Trial el European Eritlsh Buhptct Bee S 415, eulescctroo (S) 

1 Scope of the section. — This seetton tthicli relates to the coimncncemetit ot 
the rial oi o emnmons case may he compared with the correspona.n- prOTistens telaWS 
to the tr.al ef naiKnt oases and sessions IraU 1„ ,he trial ot a summoiscasc. U» 
imrtralan! of he offence are etsleil to the aconsed and h.s plea B recorSed at the «'f 
OTmincnccmenl ot the trial, whereas warrant cases, tho tr.al eommonces with the taW 
ot the etraence tor the prosecution, ana fee Irammg ot the charpe and recorams o' 


•1282 a 242, '872 : S 203, pa„ j S 


206, 1661 . S 265 


Ako'sls M,'Ko“4ids“2t7,No?.3’ 

j 4 0(.\43O Mote 6 

2 . . ■ . : ■ ' ■ 

3 ■ . •• re ifflffli 

n ■ * 'rt re 

VaSlit ™ C.3 451, rlrtmuetatn ' 


crr«T:\NCE or accusation to be stated 


IS 242 N 1-51 1467 


jiccu od s pica arc po tix)Dcid till after the piosecation caidencc has been iccordcd In this 
1 expect the commencement of a ee«sions tnal ic!>cinl)lcs that of a summons case rather 
tliaii tint of a rnirrant ease because m sc'^ions trial also (s 271) the charge n read and 
♦•xjhinctl to the acai=icd and his plea is iccordcd at the \cty commencement of the trial 

The jinmarx object of the proceeding picscribed by this section is to determine 
TV belli r the accused j leads guiltj to the eba^ or demands to be tiicd ^ 

2 “ When the accused appears ” — As to the nght of the accnaecl to appeal 
i\ ]ka1or cec S JOo and Notes thereon. 

3 Particulars of the offence — The section requues that the paiticulars of 
the offence clnrgevl must be «tatcd to the accuad A |,eneral leference to the teims o£ tho 
marginal note of a ‘vcctioa la not sufficient* It is not ueccssai} that tho Mngistiatc should 
maki- a record of Tvhat he haa stated to tho accused m explaining the offence^ But there 
mu l lit uim indication m the record to show that the piovisions of this section were 
complied uitli * IIOTvcNcr the omi®=Jon to make a note to the effect that tho particulars of 
the offence ucre oxj lamed to the acen'sed is onlj an iiregulantj * In the undermentioned 
■ca t ® the accused t\ as sent up bj the police on ccitam allegations It t\ as held that on such 
Allegations being found not to amount to any offence, it tvas not open to tho Magistrate to 
iroec-ed again«‘ the accu-<!d on some other footing tvliicb noiild inculpate him ^Vhele the 
accused is prO'Oeuted for an offence of nluch he is not pioved to be guilty he cannot be 
conMcted for another offence mthout being called upon to show cause whj bo should not 
bo con\ ictcd of such other offence * 

4 No formal charge necessary — Unlcr this section it is not incumbent 
upon a ’Magistrate to frame a formal charge in a summon? case It has hoivever, 
been held in the undermentioned case* that Tvbcn a i loseattion is foi an oficncc under an 
Act of ven, recent date mth the provisions of Tvhich the litigants os Tvell ns the lanjoia 
Aie not quite familiar it Tvould bo propei for a Magistrate to fume a foimal chaige 

As to cases nbere the Magistrate frames a charge m a annimons case and the 
accused is miJed into believing that ho nill bo gi\en an opportunity to fuithei cross 
•esamme the prosecution mtnesse^ see holes on section 25C 

5 Plea of accused lo summons cases the Magistrato must lecoid tho accused s 

ilea at the commencement of the tiial* See section 213 

Section 242 — Note 1 

1 ( 41) 28 AIR 1911 Pesh 9 (10) 43 Cri L Jour 420 103 Ind C&s 365, Dost Mttha} tmad \ Haripiir 
Batara ilumctpaUly 

Note 3 

I (03) 28 Dorn 129 (142) SBomLRSOj E tpnory AUooinja {Sectiou 4 of the Bombay PreTentiou 


h \ Emperor 
bat tho ofienee 

■n-as and ashed him to sLovr cause ) 

3 ( 36j 25 AI U 1938 Pat 55 (57) 16 18197 39 On Ii Jour 3^1 Sitf Meo Prasad \ Emperor 

e been coropbed with.) 
^mpcTW 

■ 2lt Lai my Elivslial 


, , Note 4 

1 ( 3®) 25 AIR 1938 Pftt 410 (442) 39CnLJonr6lO Lehars Dam X Emptrer (rrceecutiaa under 
the Sugar Escisc Duty Act ol 1931 ) 

Note 5 

3 ( 12) 15 lad Cas 488 (439) 40 Cal 71 13 Cn L Joor 483 Anath Kaih Dey v Molitndra \ a'K (It 
IS not cleat bow an oflenee under S 500 rraat Code, eaa bo tried as % sunmons-ca'c ) 

SCrPa 
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SOBSTA\CE or ACCUS^iTIO'J TO BE ST ITED 


6 Joinder of charges — Though this section provides that m summons cases it 
13 not necessary to fiame a formal charge the provisions of tho Code relating to the joinder 
of charges and the joint trial of accused persons apply to tho trial of summons cases also ‘ 

7 Joint tnal of a summons case and a warrant case — See Kotes on Section 211 

8 Effect of non compliance with the section. — Does the omiaston to shte 
the particulars of the offence to the accubcd as required by this section amount to an 
illegality or to a mere irregularity curable imder s 537? On this question there is a conflict 
of decisions On the one hand it has been hold by tlio Calcutta High Court^ that such an 
omission is an illegality and not a mere irrogixlanty covered bj s 537 On the other hand it 
has been held by the High Court of Madras’ and the Judicial Commissioners Court of 
Nagpur^ and Peshawar* that such an omission is only an irregularity -nliieh under S 531 
does not vitiate the trial unless it has occasioned a failuie of justice In tho undermentioned 
Patna ease * tho vieu of the Calcutta High Court tvns adopted but m t!io undermentioned 
case® the opjiosite xieu was followed 


243 * If the accused admits that he has committed the offence of 
Conviction on admiss on which he is accused, his admission shall be recorded 
of truth of accusation as nearly as possible in the words used by him, and, 
if he shows no sufficient cause why he should not be convicted, the 
Magistrate may convict him accordingly. 


Synopsis 


1 Legislative changes 

2 Conviction on admission of truth of 

accusation 

3 Admission by pleader See Section 205 
Note? 

A Record o! admission 
5 One admission for several accused 


6 Warrant case tried as a sumnioos* 

Case— Conviction on plea of accused 
See Sect on 2o2 and botes thereui 

7 Whether order for security for keep* 

ing the peace may be base^ on 
consent of person sought to bo 
bound See Section 117 Notes 
8 ‘ If he shows no sufficient cause why he 
should not be convicted ’ 


* 1882 S 243, 1872 S 206 para 1, 1 861 S 265 

( 30) 17 AIR 1030 Smd 64 («3) SO Cei L Jour 1077 Jfahmed Jamal 7 JSmperor 
Motor Vehicles Act ) ^ 


Note 6 


(OSenee under ih# 


peror (2 Cri h Jeut 739 


T Mahlal Singh 
~ ^ V ccutor V 
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«r 

ai 

be 


t liBJ^oAlUUJSiallblbl] l(,m97 ascnljoursai 


Emperor 



CONVICTION ON ADinSSION OF TRUTH OF ACCUSiTION [S 243 N l-2l 1459 


^■OTE (o tlie Synopsis. Soc tbe Notes indjcafcd for (tie following topics : 
CorDpanson between sessions nnd w*mnt-cases Seo S 242 Note 1 
Conviction on confession h di<crctioniiry See Note 2 
Record of actual words Sec Koto 4 


1. Legislative changes. — Tlio woiils “inay comict” have been substitutotl foe 
the words "shill convict" by the Coilc of Ciimmal Procedure (Amendment) Act, 18 [Will] 
of 1023, thereby restoring the language of tho Codes of 18T2 and isCl 


2. Conviction on admission of truth of accusation. — This section 
empowers a Magistrate to con\ ict on ncciised person it hen he admits that ho has committed 
the offence of vthicb he is accused and does not show any sufficient cause tthy he should 
not be convicted ^ But a mere admission of tho truth of all or any of tho facts alleged 
against him does not amount to on admission of guilt unless such facts constitute an 
offence in the ey e of the law, and m case such facts do not constitute an offence the accused 
cannot be convicted on such an adnnsMon * Further, the admission referred to m the section 
IS the admission made before tho trying ^lagistrate by an accused in pursuance of tho 
questions put to him under S 212 Therefore, uhero there has been no plea of “guilty’’ 
before the trying JIagiatrate, ho cannot roly' upon an admi‘’3ion alleged to have been made 
by the accused m some other case and at some other lime ® 

Under the Code as it stood prior to the amendments of 1923, a ^fagistrato uas 
hoKnd to convict an accused person if he pleaded guilty.* The section m its present form, 
however, leaves it to tho discretion of the Magistrate whether to accept the accu«ed'3 plcv 
of guilty or not If ho exercises his discretion by not accepting the plea of guilty and 
proceeds to hear tbe evidence, bo must satisfy himself that tbe evidence justifies a 
conviction. If tbe evidence docs not prove tho charge, he is bound to acquit the accused 
It 13 not open to him to go back to the plea of guilty and convict tho accused on that plea * 
Nor IS it open to him to take from the accused a further plea of guilty and relieve himself 
of the duty of examimng tho temaming witnesses cited on behalf of the prosecution ® 


Section 243 Note 2 


2 . (OScnco 
landra y. 


( 15) 2 AIR 1915 Cal 153 (153) 15 Cri L Joor 703 (703), Gaya Roy ▼ Emptror. (Section 13B, CalculU 
Police Act, 1866 — ileie admission of postessw^ four aovas m cootrareotiOD of S. 13 is not su/’jcicnt 

■ mg that 


'^mperor. (Oilence noder 


AUoseeS 271, Note 12 


lee e iH, Nuie o. 


Das. (In ihu 

ul ifafiontd. 
Duraisvar.i. 






14 G 0 [S 243 N 2-8, S 244] CON\ICTIO\ ON ADMISSION OP TnUTH OP ACCUSATIOK 

A Magistin,te ina> call for evidence e\cn after bo has accepted the plea of guiltf 
made by the acctised, Mith the object of aoqnamting himself mth the facts of the case in 
order to pass an adequate sentence* A pica of guilty” can be alloued to be mthdrami 
if the accused •\^as, at the time of making it, enfeebled by illness and undefended ® 

3 Admission by pleader — See Section 205 Note 7 

4 Record of admission Tbis section requires that an ndmt&wion of aa 
accused should be recoidcd as neirlj as possible t» the woids used by him,* Further an 
admission should bo iccoixled tmtncdialely it is made and not afterwards from tough notes 
or memory * 

5 One admission for several accused — The law requires that each accined 
should be questioned sepaiateh and that the ansrvera given should ba taken as nearly as 
I^ossible m the words used by each accused Therefore, where a Magistrate records ont 
admission foi a numher of accused por&ons the admission is bad * 

6 Warrant case tried as a summons*case — Conviction on plea of accused — See 

Section 2d2 aud Notes thereon 

7 Whether order for security for keeping the peace may be based on consent oI 

person sought to be bound — See SccIioq 117 Note 3 

8 “If he shows no sufficient cause why he should not be convicted 
These ^^olds aio to be read along with the earlier part of the section and not as a distinct 
and oeparate part Where au accused does not admit bis guilt, be cannot be convicted 
incady beeaviso bo does not show sufTwient cause against bis conaiclion* 


244**^ (f) If the Magistrate does not convict the accused under the 
Procedure when preceding section or if the accused does not make such 
no such admiss on admission, the Magistrate shall proceed to hear the com 
umade plamant (if any), and take all such evidence as may he 

produced in support of the prosecution and also to hear the accused and 
take all such evidence as he produces in his defence 


Provided that the Magistrate shall not be bound to hear any person as 
complainant in any case in which the complaint has been made by a Court 


( 2 ) The Magistrate may, if he thinks fit, on the application of the 
complainant or accused, issue a summons to any witness directing firm ta 
attend or to produce any document or other thing 


244, 1872 Ss 207 361 1861 Ss 262, 266 


7 ( 31) 18 AIR 1931 Bom 195 (196) 32 Cri L Jour 719 (fB) Emperor v Janardkan 

8 ( 15) 2 AIR 1915 Lab 437 (493) 16 Cn L Jour So? (263) (FB) Emperor v L C E Shxddkam 

Note 4 




persoB 


Calcutta • - - - o. xi. u » \ u 

[See { 73) 20 Sutb W R Cr 65 (iC) In the matter of tloheeh Chtmder 1 
2 ( 9’) 15 Mad 83 (87) 2 la eir 326 Empreu v iLgSv ^ 

Note S 

\lVrlr =“ (212) 26 L B 345 3* C„ 1 J«„r ' 

J ( 01) 1 Low Bur Rol 93 (96) rudiiafoorurariy v Crown 



rrocEDURE vvnrN no slcii admission is mvde 


[S 244 N 1-21 IJOl 


( 3 ) The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses, incurred in attending for 
the purposes of the trial, be deposited in Court. 


Synopsis 


1 Legislative changes 

2 Shall proceed to hear the complainant 

3 Evidence in support of the prosecution 

4 Duty of prosecution 

5 Cross examination 

6 Extra jud cial information 


7 Evidence of the accused 

8 May issue summons 

9 RC'issue of summons 

10 Adjournment for procuring attendance 

o( witnesses 

11 Process fees See Notes on S 544 


NOTE to the Synop'ia See thu No 
Closing of the ca e by a party Sec Note 3 
CompuL on of \lteniineo of Tcitncs cs See Note 9 
Connected cases — Coi cs — Depositions not to be 
nsed See Note 3 

Conviction of eompla nmt See Note 2 
Conviction on evidence recorded in auolber ci e 
See Note 2 

Co'ts of adjoamment by aecO'ed See Note'* 
Discretion to sauiaion VTitnes«04 See Note 8 
Doenments Sled by aecn^cd See Note 7 


:> inlcatel tor the following topics 
Duty to take all evidence of pro&ecut on See 
Notes 2 and 3 

Duty to tike evaience for necased See Note 7 
Evidence in presence of accused See Rote 2 
Evidence ot co accused witness See Note 3 
Exammat on of ocen ed See Note 7 
Exhibiting documents Sec Note 3 
Non-examination of complainant See Note 2 
Subsequent plea of guilt See Note 3 
huppkmentary witnesses See Note 10 
\\ lines cs residing in fore gu terntory See Note 8 


1. Legislative changes 
Changes made bj Act 16 [XVIII} of 1923 — 

(1) The xvorcls If tbo JIagisttato doM not convict Ibe accused under tlio pieccdin^ 

section OL nbicb bate been added at the cominenceitient of subs ( 1 ) aro m 
keeping aitb the amendment of S 243 aboreby thoMogistiite is no lougti obliged 
to convict on a pica of guilty but wmy notnitbstandmgsucb ilea rccoid otidcnco 
before conMCtmg tlio accusi^ 

(2) Tbe pioviso to sub s ( 1 ) w new and iioaides fov a case wboit a complamt 13 modo 

by a Court 

( 3 ) In subs (2) for the n Olds pioccss to compel tho attcadanco of nu> witucssortbe 

production of tho norils a siunmons to any witness directing bun to attend or 
to produce ' baa c been substituted * 


2 “Shall proceed to hear the complainant ’’ — ^^ben an accused ix:r=on 
denies tho truth of the complaint made against him Uio Slagistrate ought to bear tho 
com^iTitnA and ins 'witnesses ra support oi ttio latr^ecotion and also tlio attvrassl and bus 
witnesses ^ He is bound to bear the complainant and take all evidence that ho produces in 
suppo rt o! the piosccution before bo can acquit tho accused ® An order of acquittal pasted 
Section 244 — Note t 

1 (26) 13 AIR 19’G Slad 301 (301) 27 Cri L Jour 76 SraawintAu v Cl miiappaii Cftrffwr (Magu- 
trate not bound to roissue tbe summons if the witness summoned by h m does not care to attend ) 

Note 2 

1 (66)6 SuthWRCt 73 (75) I»r« AlhiJJ/oire Doss« 

{ 70) 14 Suth W B Cr 2o (26) Queen v Chooramon* 

( 71) 15 Suth \V It Ct 6 (C) C Deng L R 4pp 83 Jn re C 47 D J5fUs (Convict on on evidence recool 
ed in another cose ) 

( 21) 8 AIR 19^1 Oudb 147 (147) 21 Oadli C*s267 22 Cri L Jour 765 E nperer v EnnAo ya La 
(llagistrato pa's ng orders on the result of bia inspect on w thoat g ving parties opporlan ty of ptiloe- 
mg evidence — Order set aside ) 

(07)6CriLJour 424 (f>5) 0DomIjR1316 Fmvenrx So laWiax Vathalhai (The 3Ia„ulnte m 
equally bound even wl ero the accused admits all the facts alleged by ‘he prosccut on but pl'aii 
not guilty ) 

2 ( 91) 1891 Rat 539 (539) Q een Ei ipreti v Toulntan 
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^^itbout this being done is illegal* and the High Court maj set it aside m rcMsion.* 

The accused cannot be convicted except upon the evidence that he did commit the 
offence, the latter pait of S 243 must not bo read as distinct and separable from the first 
lart® A comiction is illegal vbich is arrned at without the recording of the prosecution 
e\ idence ® Smnlailj , where the accused w as <»n\ icted upon a statement of the complamant 
not made on oath before a llagistrate, the comiction was held to be illegal^ 

This section does not make the examination of the complainant himself absolutely 
iiceesoarj, so as to Mtiate a con\iction if such examination does not tako place* But when 
a complainant’s ci idenee 13 taken it shonld be m tbs presence of the accused The common 
piaetice of not examining the complamant at tlie trial but only under S 200 0 ! the Code 13 
contraiy to law ■' 

A Magistrate while enquiring into the complaint cannot, m the same case, convict 
the complamant himself because the evidence discloses that he too w as a party to an affray 
It the complainant is to bo convicted it can only be m separate proceedings taken 
against him“ 

Criminal Courts hav e no authority to order the accused to pay the complainant costs 
of an adjournment on the failure of the accused to appear on the day fixed foe hearing of 
the complaint “ 

3 Evidence tn support of the prosecution — Tho language of the section i3 
compulsory and the Magistrate is bound to tako all such c\ idence as may be produced m 
support of tho prosecution ^ Even when the complamant declines to be examined, it >s the 
duty of tho Magistrate to proceed to take tho evidence of his other w itnesses before disnussing 
tho eoniplamt, although m any event a strong pichminary presumption against the truth of 
tho complainants case would arise from bis contumacious refusal to bo examined* 
summons cases, tho parties have an undoubted light to examine their witnesses and theic 

( 95) 2 Weir SOS (305) Waranapicr t J?<*ma$traw» Atytr (Magistrate caonet dispense with any wtiws* 
whom comphinaot wishes to ezamioe ) 

(OTionar.asM/oom « wr n « - was not dispoied 

( 

( 

( • * the compl**®**^ 

t Court refu'f^ to 


, Em-peror v 

oan IFein 

AUo see S 245 ^ote 2 

5 ( 01) 1 Low Bur Bnl 95 (96) Vadtieloostiamy t Croton 

6 ( 66) 6 Sutb W It Cr 92 (92) In re Sameeroodden 

( Oo) 2 Cn L Jour 532 (534) 9 Cal W N 81$ Emperor v MoTmnt Ram Das (Macistrate conTio^u>3 

^merely ou adm^^sion made to a policc^officer-Police officer ought to have at least been examined ) 

avxctuiS 


luiuiumiiou rtport 1 


on 


first 


ilohamud Ehan v Emperor (Obiter ) 
v Sarafdi Bazi (Section only required 


( 32) 19 Ain 1932 AU 188 (188) 

( 27) 11 Ain 1927 Lag 210 (211) 


Note 3 

54 An 416 34 Cn t Jour 18 AU Ilusaxn r 
23 Cn L Jour 511, Damdoo v Ilarba 


Laclmi Naraitt 
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Tight cowH onh l>c curtailed Ij the Court uron the ground that the examination of these 
TTitncs'Cb will dcla^ and possihlj dcfcit the ends of justice® But uherc a complainant after 
examining some of the u itncssca named bj liim did not npplj to the Magistrate to issuo 
•«ammons to otlicr uitncs'c® it uas held that the Magistrate uas not UTOng in deciding the 
case on CMdence before him * A Magistiatc has no jurisdiction to refuse to examine a -witness 
who IS deaf hut who is able to =pcal and wiitc Such refusal is matenallj prejudicial and 
X itiates the trial ® 

A Magi'tiate should aluajs bo charj of taking upon himself the duty of deciding 
•on behalf of the jarties which witnesses ^ould bo examined® Generally it is not tho 
ircnnee of the Court to examine llo witnesses and as a laile the Court should leave tho 
witne«-e to the jleaders to ho dealt with ns provided for in s 138 of the Evidence Act 
Section 'uh a (3) also tends m the same direction ® 

It la no doubt ordinarilj tho duty of the prosecution if they rclj on documents to 
tender them in evidence togethci with such formal proof as maj he nece^ar^ But -whore 
■documents actuallj on the do of the proceedings are not formally exhibited and put on 
record aa ev idencc the ^Ingistrate should in the exercise of a w lae discretion before tho close 
of the prixeation case draw the atlenlion of the prosecution to the fact that tho documents 
have not been exhibited or ascertain whether they are to be regarded as having been 
1 rodneed as evidence for the pro«cculion under S 2li * 

But a Magistrate cannot after the trial is closed and while WTitmg judgment admit 
in evidence a document without giving the accused an opportunity of raising objection to 
Its relev ancj and admissihihtv * 

The closing of the case for the prosecution is no mere form but with certain 
•exceptions closes tlo door to anv further evidence i^aiast the accused Tho piosecution 
cannot re open the case and make additions to it except such voluntary addition as tho 
accused can himself nuke A statement by a party that bo has closed his case should 
bear the signature of tho pailj In the alteonco of such signature it is not tccoidcd in 
accordance with law and tlicie is no presumption of its conectneas“ 

Statements made by a defence witness gainst accused persons other than the ono 
who called him as a witness cannot bo considered as if it wore evidence led on behalf of 
the complainant “ 

■'iS'here a Magistrate adopts the proccl ire presenbod bj this section on tho footing 
that there was no adm ssion of guilt on tho part of the accused person he is not competent 
to take a further jlea of guiH> fiom tlo accused and relievo himself of the duty of 
examining other prosecution witnesses” 

In connected ca=cs it is not j roper to take the depositions m one case and have 

them copied and used in tho other” 

3 (21) 8 AIR 19^1 Pat 303 (310) 22 Cfi L Jour 430 BuwaMlh ilnhapalray Shnanand Saraswalhi 
A ( 71) 15 Sa h V\ n Cr 87 (87) In re Notohtr 

5 (24) 11 AIR 1924 Cal 511 (341) 2 J Cn L Jour 688 Ganorfa Dassya v Sriwwnfa GIws/i 

6 ( lo) 2 AIR 1913 Mad 8‘’5 (8‘’5) lO Cri L Jour 156 (157) VenhaCappaya y Venlataramanayya 

7 (24) 11 AIR 19>I Oadh 371 (37^) 27 Oudh Cas 246 25 Cn L Jour 1‘>’6 JanaU r Skeo 

haatn Singh 

8 ( 09) 10 Cn L Jour 403 (409) 3 S nd L R 84 9 Ind Gas 89a Emperor v Ghulam Hussein 
■9 (16) 3 AIR 191G Mad 1094 (108a) 10 Cn L Jour 458 (439) 7i» re S^rlappa Nair 

10 (■’3) 10 AIR 1923 All 3’2 (323) 4 jAH 3‘’3 2i> Cn L Jour 305 JfaJiadM t rmpmir 

* • ble to use s^ia^t aocosod 

' T Emperor 

Al'O see b 243 Note 

14 (23) 10 AIR lO-'S Cal 190(197) 60 Cal®»3 24 Ctl R Jour 193 JfoMftur t rmprrw 
-AlaOseeS 2 j’ Note 5 
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4 Duty of prosecution — Tho duty of tbe prosecution is to pro\e a\\ fte 
relevant facts essential to estaWish the guilt of the accused^ Irrelevant evidcnco should he 
escludod and tho prosecution must he confined to simple and true evidence and noattcinrt 
should be made to hide essential facts or to embroider tho ca'5e* 

The pic^ecution cannot he permitted at the last moment to clnngo its ground.* 
Sco also S 2S6, Note 13 


5 Cross examination — The section does not contain iny express provbioo 
for cross-examination hut a cross examination must certainly bo allowed at some '^lage 
and hence the right is e^crcisalile under this section ' In the procedure laid dovni for the 
trial of sumrQons-ca.se3 tho accused has no right to postpone tlie cross examination of an> 
piosecution witnesses as m the trial of vvanaiit cases But if tho cioss examination is 
postponed m accordance Vi vth tho direction of the Magistrate he is bcmtid to give the 
accused a fiuthei opportunitj to cross examine the witnesses Without such examination 
tho evidence wiU not be legally admissible and the irregularity will vitiate tho tnal* 


6 Extra-judicial information — It is extiemely improper fot a Magi trata 
in disposing of a case to rely m any way on statemeota made to him out of Covvit' 


7 Evidence of the accused — Tlic evidence of the accused should be taheu 
after that of the complainant^ But uhcio no prejudice was caused it was held that the 
fact of a Deputj Jlagistiato hnvin^ lecoided some evidence of the defence before the closo 
of tlvo case for the proacoulion would be no gtouud lot reversing his deci^on* 

The section males it obligatoiy on the Mogisliato to lieai tho accused and recoid 
the evidence winch he odduee-s in his defence after the prosecution evidence is recorded 
^Vhon the section sa>9 that tho Magistnte shall heai the accused, it cortamlj meat's 
lie should asli the accused what be Im to say m hii own defences against tho chaigo wheh 
has been biov^ht against lum and m explanatioo of the evidence which has been led to 
suppoit the charge* But the examination need not be rcconled with the same foimahtj os 
in wairant cases or preliminarj enquiiies* As to the appheabilitj of S 812 to sumincnis 
cases see Note 3 on s 8i2 


No Criminal Court can shut its eves to tho statement of nn aeousod pci'son when 
that statement refers to certain documents to which tho accused is a party The Court may 
not be satisfied with the statement or may require further pioof but it cannot brush flsido 
the documents to which the nccnsod are parties when tho accused themselves file tho^ 

Note 4 

j in » ff rirO fCU 

tl 

2 

3 


Note 5 

\ 310 Lachm Naravi v Empiror 

2 (22) 9 AIR 1922 rat 206 (008) 23 Cx, 1, 3<^r 4l0 Lal^Emp^Z 

Note 6 

1 ( 90) 14 Bom 572 (573) QueenEmpreMv Sal a^eo ruJ aram 

. , 7 

2 ( 8?) !S Cn I, tor 005 Bet/ioo ra. v Euptnr 

( 63) 9 Sotu W B Ct 62 (63) Q,«en -r I3»»senir Sew., 

( 70) 13 Snth W R Or M (64) In re Ameerehand Nohatta (Point So,- . be accused iw 

^ vltnessca) 

/ ' , . (Obiter ) 
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docament-' in Court along itli then statements As the accused cannot bo osaniiiied on 
oath, the> can onlj file n stitomont oi refer to some d<»:umcnts to which thej lia\c been 
parties.® 

"Wlicro, after clo--mg hours the Magi-atiato insisted on going on u ith the ease and 
the accu'ed's counsel wanted an adjournment to eaamiue tho witnesses who wcic in 
attendance and the atljournincnt was icfibcd, one giomid being that no defence list had 
been filed, it was held tint tho gtound for icfasal was wiong and the convictions wcio 
set aside ’’ 

It i3 the dutj of Magistrates when dealmg with iguoiant individuals accubctl of 
technical offences to go \crj thoroughly into the eaidence, and where they are not defended 
by advocates, to give them some asMStance in putting up obviom defensive picas® 

As to the effect of refusal by a ilagntiAtc to evaminc a witness, on the conv iction 
of the accused see s 537, Note 27. 

8. “May issue summons — Undei tho Code of leci, s QC3, it was 

in the di'serction of the Jlagiatratc to summon the witnesses “if he consideicd the evidcnco 
essential to the ju&t decision of the case,” nud menmhent on him to summon them onI> if 
it appeared to him that thej vrcio likely to give material evidence and that tlie> would 
not vohintarilj appear for tho purpose of being cvammeil ^ 

Under the proacnt section also, the Magistialc is under no obligation to issuo 
process to compel tbo attendance of any witness either on the application of tho 
complainant or the accu-sed Ho has a di-crclion m tho matter® However, lio must 
consider the application He cannot ignore it complctel>,’ nor can he eveicisQ the di»cretion 
to tho detriment of tho applicant m an aibitrary manner* Tho arbitiaiy cveieisc of 
discretion does not nccossanlj amount to acting witliout jurisdiction <io as to justify tho 
High Court’s mterfcrcnce in all cases, but wheie the refusal to issue pioccss amounts to a 
demal of justice, tho High Couit would intcifeic* Thus, when tho accu-cd was a polico 
constable and it was not impiobahlo tliat the witne^^ foi tho piosccution would not 
Toluntanlj appear, it was held that it was just such a case in which the Maqistiatc should 
have exorcised his discietion and issued summons* Wiere, on the othci hand, no picjudico 
13 caused, the High Court will not mtcifeic with the ordei of tho Magishate^ 

Though there is no provision foi securing tbo attendance of witnesses ic«iding in a 
foreign territory , the Jlagistrato is bound to jnako all reasonable efforts to piocure tlicir 

6 (28) 15 AIR 1929 Mad 1135 (1136) 29 Cri L Jour 1011, J/iiftaniniei Snhn v Emperor 
Also see S 256, Note 12 

7. (’02 03) 7 Cal W N 711 (716), Em^ror t Etso Singh, 

8» (’30) n AIR. WW R.s.w" aw (.IVJ) *. ZZ Civ Ii Jowi 20(1, .Uv Himsiwv v. E«n«ror 
Also see S 340, Note 4 

Note 8 


5. ( 03) 30 Cal 603 (515) 7 Cal W N 401, Surya Kanta v. lltm Chunder. 
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D w>ln«s>«a in SQininons-cascs ) 
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attendance ® 

Where an accused as called upon to let in e\ idence applied for, and obtained 
the summoning o! his Tfitncsses on Ins hchalf, it nas held that he had tnhaust^ the pewet 
of summoning u itnesscs for the defence and all that he could do was to move the Magistrate 
to summon any other witnesses nhom he wught deem necessirj under S 5i0® 

An application for summoning uitnessca cannot ho granted by a Magistrate not 
seised of the casc^'^ 

An application for summoning witnesses must he made without nnnecessarj delay 
An accused is cot entitled to wait tiU the close of the prosecution case and then apply 
for summons to \iitnca'>ea A Magistrate will ho justified in refusing an application for 
summons made after undue delay 

9. Re-issue of summons — It was held by tho Calcutta High Court m ca^cs 
decided prior to the amendment of subs (2) that there was no discretionary power givenby 
« 214 to a Magistrate to refuse to compel tlie attendance of w itncsses upon whovu processes fiad 
already been i«sucd ^ This \iow has al^o Lccn adopted by the Tatna High Court suhsequeat 
to the amendment* But the ^failias new is that tho change in the new Code by tbe 
■substitution of the words "may issue stmmms to any witness ’ for the words ns'^y 
I'sue process to compel the attendance of any wituess,” renders it no longer obligatory on 
n Magistrate to compel the attendance of a witness who has received the summons* 

But every endeavour should bo made to secure attendance of witnesses who have 
licon summoned,* and a Court should see that its summons and wnirants are 
executed * 

When a Magistrate is unable to record the evidence of witnesses in attcndaiice oa 
tho date fixed and tho case is adjourned, the witnesses should bo told to appeal on tba 
ndjouinctl date, a party should not be required to repeatedly summon liis witnescASO*^ 
payment of fresh piocess foes merely because the Magistrate is unable to record thevs 
<3V idenec on the date originally fixed • 

10. Adjournment for procuring attendance of witnesses. ■— Tho terms 
of the section apparently suppose that the defence witnesses attend voluntaiily and accom 
pawy th^ oflcwsid ‘ The law mlenda that as a general tnlo the prisoner should have hu 
witocs^cs piescwt on the day of tiial * If o summons is necessary to procure the attendance 
of any witness, it should bo opjdicd lor before the date fixed for hearing When no such 
n])phcatJon la made a Magiatralo does not exercise his discretion WTOaglj ic refusing an 
adiourninent asked for at the trial® On the other hand, however, it is not an irregalanty 

r7;rr;;r7T;rTr7T:Trr:: r 

s ( 

10 

11 

Mole 9 


It Sahu 


6 (12) 13 Cri L Jour 176 (170) 

] f fsi in <? i» w n r'. o/> /a/>\ 


13 Ini 


^ -uui ittisay y Affipcror 

Cbs 928 (Lab) V Nanak Chand 

Mote 10 


p Ein^or. 
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io adjourn a trial for Ibe rurjx) c of cnaUing accused to procure tbe attendance of Ins 
nitno'scs.* 

Tbe section no doult inipo <h> an obligation on parties of procuring their CMdcneo 
in ^annuons caso« but the Court •^botild before conrictmg an neensed m such a case, take 
tbe precaution of ascertaining from tho accused ubether he Ims anj u itnessos and if ho 
has but thej are not present should consider whether bo should not be allowed a further 
opportunitj of bringing or summoning hia witnesses through Court, where this was not 
done a connction was set aside® Dut a Court i3 not bound to do this and although the 
Magi tratc jnav not bare eacrciscd a wise diacietion in not sending for the defence wit- 
nesses the High Court held m a case that it was unable to saj tint there was anj illegality 
requiring it to qua«h the conriclion* 

11 Process fees — See holes on Sect on 511 


24S%* (/) If the Magistrate upon taking the evidence referred to in 
Acquittal section 244 and such further evidence (if any) as he may, of 
his own motion, cause to be produced, and (if he thinks fit) examining the 
accused, finds the accused not guilty, he shall record an order of acquittal. 


*1(2) Where the Magistrate does not proceed m accordance with the 
Sentence provisions of section 349 or section 562, he shall, if he finds 
the accused guilty, pass sentence upon him according to law] 


a. Subjection (S) Las been subsMutrd for ongioil subs (’) by tbe Code of Criminal Procedure 
(imendment) Act 18 [XMlIl of 1923 


2 

3 


Legislative changes 
When to acquit 


Synopsis 

I S Trial o! warrant case as summons case 
and acquittal — BHect 
6 Sentence 


‘ IC be thinks fit 

Effect of dismissal of complaint or dis 
charge 


Whether Magistrate can imd accused 
guilty while acting under Section 349 
i»ee Soetton 349 and botes thereon 
Commitial to sessions 


1 Legislative changes --Sub section (2) has been amended by adding the words 
‘where the Magistrate does not irocecd in accoidance with the jroMsions of S S49 or 
Section 6C3 see bote G 

Similar amendment'! arc effected m Ss 2a3 and 30C 


2 When to acquit A Mngi'itrato is not empowered to record an order of 

fcquittal until ho has lieaiU all the jioscciition and defence evidence An oi ler of acquittU 
jnssed before the CMdence on both sides is o\er !•> not in aceoi-dance with law and is liable 
to be set aside* "Where a Afagistrato icfuscs to jcocecd with a comphiat on a legal 
objection raiaod bj tie defence as £oi instance tUe want of sanction of a particular 


* 1882 S 245 1872 S 211 paras I and 2 1861 S 272 

A (71)76 SutU W 11 Cr 21 Jn re Ihnoo Pay 

5 (81) 18S1 1 an lie ho 7 Cr n 9(9 10) E)tpress\ JenatSug} 

6 ( CS CO) 4 Mad 11 C It App «is (s«j) 

^ Section 245 — Note 2 


Al-o see S 214 hole 2 
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authority, hia or3er is not one of acquittal* 

Where a section m a Municipal Act merely autliouses a Magistrate to order the 
removal of an ohstruction, encroachment oi projection thcio can bo no question of 
conviction or acquittal under the section Hence, wliero a Magistrato holds that an alleged 
encroachment has not been prQ\od and pioeecds to record an ordci to tho effect that he 
acquits the accused under s 245, Ccimmal PLOceduro Code, bis ordoi is clearly wrong^ 

3. “ If he thinks fit.”— to ■whether theso words male the e-mmmation of the 
accused prescribed by 8 342 optional m summons coses, aeo Noto 3 on S 342. 

4. Ellect ol dismissal of complaint or discharge. — In the trial of a 
Bummous ease tho law contemplates no other ordei ©'ocept an order of acquittal or of 
conviction When the Magistrate does not find the accused guilty, ho is bound to record au 
order of acqmttol ^ Therefore, when the Mogistiate finds that no caso is made out against 
the accused, he acquits tho accused tn Zaw, although lie may stylo his order as an order 
of discharge* or of dismissal of complaint* Sec also Note 3 on s 217 and Note 4 on S 24L 

5 Trial of warrant-case as summons-case and acquittal — Effect— It 
has been held that whon a warrant case is tried as a summons caso and the accused is 
acquitted under this section, the acquittal amounts only to a discharge under S 253 and can 
he dealt uith under section 48G ^ 

6. Sentence. — - When, a Court com ids an accused person of any offence, it is 
bound to pass some sentence, houever light it may be, unless it acts under S 310 or S 562* 
It IS illegal to adjourn tho passing of sentence for an indefinite ponod ® Section 849 
with the proeeduio to bo foUoued when tlic trying Magistiatc cannot pass n sufficiently 
BovcTO sonlence 

Section 503 deals 'with tho power of the Court to release fiist offenders under 
21 years of age on probation of good conduct 

7 Whether Magistrate can Imd accused guilty while acting under Section 349 — 
Sec 8 849 and Notes thereon 


2 "■ -* 

3 

Municipal Act and consequently there is no 
1 ( 71) 3 N W P n C R 273 (275), Quten v 


• r7 

. 'Jl/tminpahti/v Jft 

S 198, Dihat and On»» 
scope for applicatum of S 245, Cr P C ) 

Note 4 
1 tfofte ChunA 


(1900) 1900 Pun He No 19 Cr, p 43 (44) 1900 P L B Cr p 50, Aviir Khan v Ewi»re« (Ofienco under 
S 23, Indian Torcst Act, 1878 ) 


2 (10) II Cn Ij Jour 350 (350) 61 C 385(3Iad) ScKUins Judge Of TinneicllJ/v Ve}iJcatreiii Atyi''' 

3 ( 71) 3 N W P H C R 273 (275), T r»foftc Cfcttttd 

( 76) 25 Suth 'W B Cr 63 (63), Irfan Btstoas v Jtmmut Bibee 


Note S 

1 ( 86) 4886 AU > 260 (260). Empress r Jfldii 
( 88) 1838 All W N 90 (97), Empress v Lajja Barn 

< M L J 223, Sabapalh, v. ir«dal. 

Also sec S 2:>1, Note 3 and S 403, Note 14 

Note 6 

1 (72 92) 1872 1892 Low Bur Bui 409 (409), Queen Empress v Baul 

Queen Ewprrssv JaKtn (Offence under Bombay Abl an Act 1878) 

Ae ° 1373*)'” ^ Na»nwfif*M (Offence under S 74, Bombay Djsfnet Mumciral 

(’69)2 Weir 305 (306) 4 MnCRApplxv» (Offence not slated ) 

(•34) 21_AIB 1031 Bins 338 (339) WRanedW 36 Cri T i. - 460. Emperor v Mi niwa 


or V Kallu (Sentence not inadeqo^^ 


Keshaialal Girdhar, 
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8. Committal to sessions — As to tl«c Icinlih of coniniittin" to 'c^sions ofTcnccs 
tn^l le a-- cunniio ct=c =oc ^oU 4 on section 31“ 

24-G, A Magistrate may, under section 243 or section 245, convict 
iinim not Lu ted the accused of any offence triable under this Chapter 

coiirhmtor '■uinu on which from the facts admitted or proved he appears to 

have committed, whatever may be the nature of the complaint or summons. 

1 Scope of the section — lln cction la to s 22 " ancl cnillos tho 

Jfigi (nf^’ to coDtict flie accK‘=ol ot ia\ offence nliicli ftotn the fjcN I'lovcd or admitted, 
Lc appcir"; to bi\L coimmllcd tbonji il i-,dilliiLnt m its nitiiu fiom the oflonce otiginallj 
chaigwl r>ut it I necl^';'n\ that l»th the niigmal oflcncc and the oltcncc of ^liich the 
iccn-<‘l i5 'Ought to Ik comicUd aie tnilU siimmoti'! ^ Tho fact thit the ollcnco 
oiigimlh charged va one undei alocxloi sjxcial Uw and thxt the oftcnce of ixhich tho 
accu i-d ]-> 'onght to ht couMctoil i-n umki the Ptnxl Code doc-^ not adect the apihcihihtj 
of the- 'cction pioMleil tint 1 oth luc tinhlc as sumraons cases 

^\ heu coiiMCtiii, an xcen ul jewm undci this seUitm for a diflcicnt ohcacc fiom 
that ongiinllx clnigitl it i not mci sux to u ojicd the tiial and to follow a^ain tho 
procedme iic "ubed l)\ S 2J3 xnl 2it * Itnl this dot not iiicaD tbit a Magibtiatc can 
coiiMct an nccu rd i" i^oi < f m olh net m it (ict of which he has had no oppoituiiitj of 
tlclcndiiij, him elf* 1 iiithti the ittion lofii' to Uit uainu of the ofTciict and not to tho 
date on whith the oiUnt w i- ((inmittel lUncc the section docs not empower a 
Ma«i tiate in t '•ninm t 1 1 c i » (o iiiti in iccustd jti on of an oflentt alleged to haie 
Ktn conimiiti 1 on i d it 1 flm t fi m that ot tin. oftt k( on nalh cluigel* 

Comi ai s ii 11 1 J " 


' 1882 S 246 1872 S 203 para 2 1861 — N 
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247 If the summons has been issued on complaint, and upon the 
^„^™p.<.rance day appointed for the appearance of the accused, or any dy 
0l compli n.ni subsequent thereto to which the hearing may be adjourned, 
the complainant does not appear, the Magistrate shall, notwithstanding 
anything hereinbefore contained, acquit the accused, unless for some reason 
he thinks proper to adjourn the hearing of the case to some other day 

Provided that, where the complainant is a public servant and his 
personal attendance is not required, the Magistrate may dispense with his 
attendance, and proceed with the case. 

Synopsis 

The Magistrate shall some other 


Legislative changes 

: Scope object and applicability oJ the 
section 

I Applicability of section to cases consisting 
both of offences triable as summons 
cases and offences triable as Nvarrani 
cases 

f Upon the day adjourned 

) The complainant does not appear 

5 Death of complainant 

NOTE to the Synopsis See the Notes ind cated for the following topics 


day 

S Whether acquittal under this section bars 
fresh trial under S 403 See Notes on 
S 403 

9 Complaints by public servants— Proviso 

10 Review SeeS 369 and Notes thereon 

11 Power to restore a case m which accused 

has been acquitted under this sect on 
See Notes on S 369 
' 12 Revision 


D seretion as to adjournment See Note 7 
Issue of summons on complaint See Note 2 

Non appl cabil ty to Workman s Breach of Contract 

Act See Note 2 

Non payment of process fees See Note 5 
Non service of summons on accused See Note i 
Order of str king off or dism ssal Sea Note 7 
Transfer w thout knowledge of compla nant 
Note? 

Warrant cases See Notes 2 and 3 


Absence of accused immater al See Note 4 
Acqu ttal mandatory unless heat ng is adjourned 
See Notes 2 and 7 

Adjournment not legally made See Notes 5 and 7 
Complainant ah ent hut bis vak 1 present See 
Note S 

Date for arguments See Note 4 
Date for judgment See Note 4 
D soret on as to aequ ttal See Note 7 

1 Legislative changes — In tbe Code of 1861 (Ss *>59 and 069) the piocefliue 
tvas to dismiss the complaint^ on the failure of tho complainant to appear on the day of 
hearing In the Code of IQ?"* it was provided that on default of appearance of the 
complainant on the date of heaiing the complaint might be dismissed and that the effect of 
such a dismissal nas the same as an acquittal^ In the later Codes it was provided that 
such ciicumstances the accused shall be acquitted 

The proviso to the section was added for the first time in the 1898 Code 


2 Scope, object and applicability of the section This section piovide^ ^ 

that if on the day of hearing the complainant does not appear the accused shall b« 
acquitted unless the Magistrate thinks fit to adjourn the case The object of the section i3 
to pte\ ent the complainant from bemg dilatory m the prosecution of the case ^ The section 
applies only to summons cases In warrant cases the Magistrate has no jurisdiction to 

• 1882 S 247 1872 S 205 S 2flS p ara 3 S 212 1861 Ss 259 269 

Section 247 — Note 1 


Note 2 

1 ( 26) 13 \IIt 1920 Mad 1009 (1010) 43 Mad 883 27 Cn L Jour 989 iJagarambtlh 
V Jagannath 
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acgnit an accused on the ground of the abtcnco of the conirhinant - As to the proceiluio to 
le foUoTv-cxl in such coses if the complomant absents hiiuaclf on the date of hearing see 
S 259 But sihere the Jlagi tratc treats a ea«c throi^hoiit ns n summons cose and follows 
the procedure prevribcd for such cases, he is at libcity to adjuit the accused under this 
section although tho complaint mentioned offences tnoWa ns i\ariant coses® As the opening 
words of the ‘«tion shoa, the section does not applj unless the pioccodings ha\c been 
instituted on a complomt * 

Inquiries under s 1 of tho Workman’s Breach of Contiact Act 1S50 are not Criminal 
proceedings and the ««tion does not applj to them® 

3 Applicability o! section to cases consisting both of offences triable 
as summons cases and offences tnable as warrant-cases — As seen ni Note 2 on 
S 211. ulicre a ca=^ consiata of tv,o charges one of which is a summons case and tho other 
a warrant case the procedure prescribed for tho trial of the graver offence should be followed 
and the case ought to be tned as a wanantcase Hence, in such a case if the complainant 
absents himself on the date of hearing the Mi^islrate cannot acquit tho accused undei this 
section but can onlj discharge him under section 259 ^ 

^^’hore, houcTcr, a case is begun as a warrant case but a charge is finmed onij foi 
an offence triable as a summons case, it has been held b> tho Sladras High Couit tint the 
accused is entitled to acquittal under this section on the complainant s absence on the day 
of hearing Tbu Tien proceeds on tlie ground that this section confeis a substantiio right 
on the accused of nhicb he cannot be deprived merely by reason of tho adoption of n 
particular procedure b> the ifagistrate * See also Note 4 on S 211 

4. “Upon the day . . adjourned ’’—The section refers to tho absence of tlie 
complainant on the date fixed for the appearance of the accused or to nhich the heai ing 
has been adjourned If the Magistiato undei a mistake takes up the ca^io on a daj to nliich 
it was not posted and dismisses the complaint this section does not applj ^ Tho section 
applies though the case has boon posted only foi arguments, because in «uch a caso the 

2 (12) 29 AIR 1912 Mad S91 (SOS) 43 Cn L Jour 7C0 201 lud Car 451 ^trunoc/iaJa Pedd/ v 
Stllamuihu Gotindan (Complaint under S 427, renal Code — Magistrate without giring reasons 
ordering petition to be taken on die (or offence nnder S 426 Penal Code and acquitting accused under 
this section — Held Magistrate acted without lunsdiction ) 

(41) 28 AIR 1941 Bang 202 (203) 42 Cri L Jour 801 (1941) Bang L R 324 196 IndCas St t roi 
ilaung T The King 

( 34) 21 AIR 1934 All 340 (341) 56 All 750 3G Cn L Jour 65 Sutaj Salt v Emperor 
(1900) 4 Cal VV N 26 (27) Ham Cooniar t Itamjee 

( 23) 10 AIR 1923 Mad 433 (439 440) 24 Cn L Jour 460 VerAtaraiia Aiycr y Sundram Ptllai 
(Bat the r ght ot acquittal U not denied to the accused eimpl; because the VlagLitratc (otlows a vrarriot 


b ( 13) 14 Cn L Jour 401 (404) 20 Ind Cas 2^ 9 Low Bur But 35 Krtihna Perdan ^ Pa$and 
( 23) 10 AIR 1923 Mad 719 (720) 46 Mad 723 24 Cn L Jour 465, liamamma v Gurunalha t 

Note 3 

1 (40) 27 AIR 1940 Bom 413 (413) 42 Cri L Jour 153 191 lad Cas 897 (D B) ATanji Vijpol t 
Pandurang Eeshav (Order ol discharge cannot be construed as di'charge m regard to warraol-ci-a 
and acquittal m regard to Bummona-case — Fresh comnU nt in re^rd to same facts not barred ) 

• iiicUr T Si> 


Note 4 

1. ( 31) 21 VIR 1934 All 1025 (1026) 36 Cn L Jour 3»3, ilahadeo ? Emperor 


r T Suriarat>i Fi ji 
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•while the High Courts of Bombay® and Patna' and the Judicial Commissioner’s Court of 
Nagpur® have douUed whether the section applies If ifc be held that the section applies to 
such cases it is open to the Magistrate either to acquit the accused® or to adjourn the case 
to enable another person to continue the in»sccution If it be held that the section does 
not apply it is conceded that the Magistrate has no power to acquit the accused but muat 
go on with the case** 

7 “The Magistrate shall some other day” — If the complainant 

docs not appear on the day of bearing the accused is entitled to bo acquitted* unless the 
Magistrate for some reason thmhs it proper to adjourn the case ^ The Magistrate has no 
power to dispense with the appearance of the complainant® or compel him to appearand 
go on with the case* Ilbere the Magistrate neither acquits the accused nor adjourns the 
hut goes on with the trial of the case the procedure is entirely illegal ® But Hale'S an 
order of acquittal is actually passed by the Magistrate, the mere absence of the complainant 
on the daj of heansg does not tpso facto result in the acquittal of the accused * The 
exercise of discretion in favour of the complainant once by adjourning the hearing does 
not deprive the Magistrate of the power of acquitting the accused on the non appearance 
of the complainant at a subsequent hearing' 

The following cases are illustrative of the circmnstances under which a Magistrate 
would bo exercising his discretion under the section properly by adjourning the case and 

6 ( 26) 13 AIR 1026 Bom 178 (179) ‘il CnJjSoat m ilahomed Aeam t Emperor 

7 ( 16) 3 AIB 1016 Pat 162 (153) 37 Ind Caa 510 (521) 1 Pat L Jour 264 18 Cri L Jour 151 
Duiadh v Domoo Sahoo 

al» ( 43) SO AIB 1913 Pat 879 (380) 45 CnL Jour 331 211 lad Css 200 Panehu Suam ^ 

Emperor (ProseeutioD for oSenco under 8 323 Penal Code— No abatement by death of wopluo*®* ' 

8 (32)19 AIR 1032 Nag 72 (73) 28 Nag LB 49 33 Cn L Jour 407, ^nond Jiao v Gail 

9 ( 16) 2 AIB 1915 Cal 703 (703) ieCnL3oar322 Puranv Denyar 

IQ (16)8 AIR 1916 Pst 152(154) 1 Pat L Jour 264 10 Cn L Jour 151 Jttan y Domoo Sahoe 

[But see ( 28) 16 AIR 1928 Mad 167 (168) 29 Cn L Jour 257 51 Mad 339 In rs Appala 
(Magistrate cannot adjoura case )} 

11 (32) 19 AIB 1932 Nag 72 (73) 28NafiLB49 S3 Cn L Jour 407 2nand Jiao v Gail 
[S«e(IC) 3 AIR 1916 Pat 162 (154) 18 Cn L Jour 151 1 Pat L Jour 261 Jitan Dustdhf 

Domoo Sahoo ) 

Note 7 

!■ T Laxmt Irami 


2 ( 46) 33 AIR 1946 Oudh 15 (17) 47 Cn L Jour 22 220 Ind Cas 493 Tej Singh v Kalloo (OrainarT 
rule j3 to acquit estate agent fil ng complajDtOD behalf of master and subeequenflT lesriDg senes- 
Master cannot be sobstituted as complainant) 

(«)2S AIR 1911 Bans 202 (203) 12 Cn L Jour 601 1941 lUng L R 221 196 Ind C.S 51 D 
Moiinjv Tht KtJig (Oenersl piocedoio Is to acquit lot Mag slrsle has d.scirt on lo s5l“"” 

in proper cases ) 

1910 Rag L Jour 399 (401) 41 Cn I. Jour 919 Emfirort 1“*“' 
' lo'i^lll ’ih/arasS')*** 37 Cn I. Jonr 1028 Ptra, lai y Singlt (Oidinarj coorn » 

VmSr” « Cn I. Joni27 196 Ind Cas 618 Suilnr K«iMr 


♦V.« »lv!fn<«4> ftf the ri-irriTilfi natif xjvpn 



I I JOj 2 \V eir Su8 tduaj J n rc Latcbmana Patraxho 
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ginng tbc complainant a further opportumtj uatcail of aaiuitting tho accused — . 

(1) uben tho complainant is not dcfinitel} informed of the place of trial ,® 

(2) 'uben the compHinant is prevented bj hca\j floods from appearing,® 

(3) uhen the case is transferred from the filo of one Magistrate to another ivithout 

notice to the complainant and be is present m the original Court m ignorance of 
the transfer 

(4) after repeated unnecessary adjournments and after the accused 13 put on bis 

defence on a da> to uhich no li^al adjournment is made," 

{ 5 ) uhen the adjournment la not made in the ptesenco and hearing of the parties,’® 

(c) when all the evidence for the complainant 13 taken and ho is not speciallj directed 
to appear 

( 7 ) Mben tho case is adjourned seaeral times to suit the convenience of tho Court and 
the complainant is only temjiorarily absent for a short time on the day the 
accuaed is acqmltcd 

(s) when the complainant is pieaentcd by illness fiom appearing’® 

Sec aLo tho undermentioned case’* 

The following ca~e3 show under nhat circumstances the Magistrate vould bo 
escrcisiag ins discretion under the section properly if be acquits the accused instead of 
adjourning the case — 

( 1 ) where the complainant has gone abroad and tmU cot be a^allable for some 

considerable time 

( 2 ) a\bere tho accused is charged for repairing a public road without permission when 

the repair is admittedly for tho public good ’* 

Tho «ection only contemplates an oidet of acquittal or of adjournment An order 
Btriking 00 a case or dismisaing a complaint is not uitbin tho terms of the section But 
Euch an ordci if passed in tbc ciicumstancos mentioned in the section uill amount to an 
order of acqtiiftaf’® 


IS taken in the pretence ot tbe accused and the case is pitetponed for evidence of defence mtoesscs, the 


1» tC7)7buth\V UCrSl 


(3’’) OiKCT V Bhalanath Bintrjet 


' ■ V Empfror 

' * 'ihagaicanta 

fBui see (OS) 6 Cn E Jour ISO U40) 10 Bom LR6»d InrtS E Dubash (tpoa fiiiare cf com 
ptuaint to appear 'fioislratc recording order StmcA o® b 217 ~-Ileld that words “ irQck e2 ’ we*e 
not c.inie as acnuitted •~IIeucc (here wm nn order of keanitlal.ll 
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■\Mierc a case is acljouiued the fact that the Magu^t^ate esaminecl some •witaess<s 
on that Gaj does not vitiate the proceedings*® 

8 Whether acquittal under this section bars {cesh trial under section 403. — See>.Qtes 
on Section 403 

9. Complaints by public servants — Proviso — The section does not, bj 
t irtue of the prot i-.o, applj to cases tthere the complainant is a public servant and the 
Couit deems it fit to tli'^pense nith his iiersonal attendance' 

10 Review — See Seebon 369 and Notes thereon 

11. Power to restore a case >Q which accused has been acquitted under this section 

— See Notes on Section 369 

12. Revision. — The High Court can interfere in i-evision with an order of 
acquittal under this section' But it cannot convert the order of acquittal into one of 
conviction , it eau onlj direct the to proceed according to law.* It will, however, very 
larelj interfere and set aside au aeqiuttal especiallj when there is no error of law on tbe 
face of the reeoid * See also Note 12 on Section 439 

As to tbe powci to older fiutber enquiry into a case, disposed of under this sectiofl, 
see Notes on section 430 


248*’’^ I! a complainant, at any time before a final order is passed 
WiibOraval ot in any case under this Chapter, satisfies the Magistrate that 
complaint there are sufficient grounds for permuting him to withdraw 

his complaint the Magistrate may permit him to withdraw the same, and 
shall thereupon acquit the accused. 


Synopsis 


1. Legislative changes 

2 Scope o! tbe section 

3 Withdrawal of complaint and compound* 

mg of offences — Difference between 

4 ‘'Complaint ' 

5 "At any time before a final order is 

passed * 

e "In any case under this Chapter” 


7 

8 
9 


“Satisfies tbe Magistrate that there are 
sufficient grounds for pennutmg hi“ 
withdraw bis complaint ” 

"Shall thereupon acquit the accused" 
Withdrawal of complaint agamst on* of 
several accused— Effect 

10 Power to order further inquiry 

11 Re>tnal of accused, whether banrd 


* 1882 S 248, 1872 S 210, 1861 S 271 


20 ( 201 7 Ain 1920 Cil CS (69) 21 Cn L Jour 252, Jmir iflta v Sara/di Haei 
Note 9 

1 ('36) 23 Ain 1936 All 63S (839) 31 Cn L Jour 10'>8, Ptrag Lai v Rustam Singh 
{ 30) 17 AIR 1930 Nag 33 (34) 25 Nag L B 191 31 Cn L Jour 382, Nanh* v Jftmictnuf Commit!lf> 
Jubbulpore 

247 are not sp 
y=ecnte person for 
• dismissing coffl 

Note 12 

1 ( 39) CC AIT. 1939 bind 73 (75, 7C) ILB (1939) Kar 333 40 Cn L Jour 524, Ml Son% v Etshnmsi 
( 38) 2o AIR 1933 Lalj 121 (122) 39 Cri L Jont 293, Md Hayat v Daulal Khan 
(■3C) 23 AIR 1W6 All WS^(e59} 37 Cn L Jour 1028, Pxrag Lai v Rustam Singh 
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^OTE <0 the Synop i Sco the Aolc9 inaicated for llic ^ollo^Mns loinc? • 


^rphinbihty only to summons ca es See J\ote 6 
Ca'es on comphmt by Court* See Koto 7 
Con-eat of accused See Note 3 
Consent of pubLc servants See Note 4 
Inapplicability before i''uc of procc's again t 
acCD'ol See Note 3 


Magistrate and police Sec Notes 4 and 7 
Withdraoval operates ns acquittal See Notes i 

and 8 

^\lt1Idraaal of anmnt cases Slc Note 6 
Witlidnoial nitli ^[^glstratc's pcrmi-.-ioii See 
Kotos 3 and 7 


1. Legislative changes. — The cl&u<to at the end of tbo section “and shall 
thereupon acquit the accused” was isahstitntcd in the Code of 1882 fot the uoixls ‘a 
complaint •nithdratvn under this section shall not again he entci tamed” t\liich occiincd in 
the corresponding sections of the Cotles of ISGl and 1S72 

2. Scope of the section. — This, section protidts that uiitlci the ciicuinstiinccs 
specified therein a complaint may be tvtihdtawu with the i«rmissiou of the Coui-t and tint 
upon such -mthdrau.!! the accu«c«l must he acquitted The section, honeici, applies only 
to summons ca^es. (sec Note C) An analogous piosision is inide in S 40 i foi the uith 
draxval of prosecution by the Public Piosccutoi nitli the pcimission of the Couit That 
section applies to all offences and is not confined like tbo present one to summons cases 
Section 315 provides for the compounding of offences As to diffeieucesbctnccn ivitluhaual 
of eomplamt under this section and compounding of an offence under S 345, see Note 3 

Section 537 of the Calcutta Municipal Act, 1923, nliich nuthoii^-cs the Corporation 
of Calcutta to xiithdraw legal piocccdings, must ho read subject to the pcovisious of this 
section and unless the Magistrate is satisfied that tbcie arc sufficient grounds foi pciuiitting 
a eomplamt to be withdrawn, the Corporation cannot aiUidtatv a cnmmal complaint^ 

As to abandonment of crimiDaf piocccdmgs, «ee the undoiinentioncd cases* 

Sco also Notes on Sections 491 and 333 

3. Withdrawal of complaint and compounding of offences— Difference 
between. 

1 . ‘‘Compounding” implies the consent of the accused, uhcieas ^m.h consent is not 
necessary for the withdrawal of a complaint under tins section ‘ 

2 The right to withdraw a complaint under this section applies only to ofUaccs 
triable as summons cases (sec Note 6) But the light to compound an oflcnce undci S 315 
apphes both to summons as well as to warrant cases proaidcd they lehtt to the oflcnce 
specified m that section 

3 Under this section a complaint can he withdiawn m lospcct of all oflencis uliich 
aio triable os summons cases But under s 3J5 the light to comiiound applic-, only to ccitain 
cffiences specified m that section 

4 In the case of withdrawal of complaint undei the «<;ction, the permission of the 
Court IS necessary in all cases But nndei s 315 there nie ceaenl offences nlnch niu 


Srciion 243 — Note 2 

‘ ’ 991, Nis7iir Eiiviar Hit'er v Cotvj- 

Lat Quha ? Corporalion of Calculi j 
vv/dii-uiin iiLiiitipal Act, 18‘J9, ba 249 and bio — icosccation undue S 575 kept pending for nearly 
threo years tor negotiation with CorporaliOB — Frosccntioii eevived and daily fine for some period during 
pendency imposed — tmo held invahd ) 

(■23) 10 AIIl 1923 Cal 723 (727) 23 Cri L Jour 492, SAermuR v Corporation of Caleulta (Inunal 
of three years between Cling of comphint and trial — Procedure held defective tl ougb not JJogal— til. 
1920 Cal 315 . 21 Cri L Jour SS**, disCinguisbed ) 

Note 3 
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compoundable •without the permission of tbo Cotiit and such permission iS necessary only 
with teferencQ to certain offences 

5 The withdraival of a complwnt under this section docs not by itself result in tie 
acquittal of the accused, unless the Court passed an order acquitting the accused But tha 
compounding of an offenoe under S 345 by itself results in the acquittal of tbo accused 

See also Section 3i5, Note S 

4. “ Complsint *’ — Under this section, a complaint can be rvithdrawn with tLo 
pcrmifision of the Court, by a com^atnani Thus, where tho sanction of a certam public 
servant is necessary for the criminal proceedings in question and a complaint is filed wilb 
the sanction of such public scr^ ant, the complaint can be •withdrawn by tho f arson /thnij 
it and the sanction of the public servant is not necessary for such •withdrawal^ 

But, the pow cr to withdraw is confined to the complainant Thus, w hero a coinplaict 
With reference to an offence under tho Itltinicipal law is filed by the Slunicipal Secretary, 
tho complaint cannot be witbdra'wn by the Municipal Council® Moreover, the term 
‘ complainant" is used m the rcstncted senso of a person who files a ‘‘complaint’’ as defined 
by S 4 (i) (h) Hence, the term does not apply to a person who sets the police in motion 
by making a complaint to them Therefore, where a person makes a complaint to the 
liolico and the police make a report to tbo Magistrate who takes cognizance of the offence 
On such ropott, lie cannot act under this section and acquit the accused on the application 
for “withdrawal" by the person who made the complaint to the police® 

5. “At any tirne before a final order is passed ’’ A complaint can 

Withdrawn under this section at any timo^ before a final order is passed m the case Bat 
this docs not mean that a complaint can bo withdrawn and tho accused can be 

so as to bar a rc trial of the accused imdct s.403, even before any process is issued against 
(ho accused ® 


e. “ In any case under this Chapter.” — This section applies only to offences 
triable as summons cases and does not apply to offences triable as warrant cases la 
warrant cases theio is no provision m tbo Code which provides for the termination of the 
proccwlmgs on tho complainant offering to withdraw his complaint * An offence ud 3« 
Note 4 

1. ( 71) 1871 Eat 45 (45), Reg r Jeejibha* Nathu (OSenco under S 188, Penal Code ) 

(But see (1879) 2 Com 653 (C53, 654), Zn re iluee Alt Adam (Complaint can be withdrawn onij 


Notes 

1 ( 33) 20 AIR 1933 Loh 834 (885) 35 Cn L Jour 86 Ifeftf Smyft v Emperor 

2 (’13) 14 CnL Jour 559 (361, 562) 36 Mad 316 21 Ind Cos 159, /n ro Mttiftta JI/oopuM 

Note 6 

1 CC9) 1869 Bat 23 (24), T (Section 325, Penal Code ) 

‘i»’”Sl30 23CnLJoi.t(iJ9. V Fo 


nanara 
p V Eltas Art 
ce ol case upon compluiat 

(S3 143,504, Pena! Code) 


' V Ranehod Batola 
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S 24 of the Cattle trespass Act being tnable as a samnions case, a complaint of such an 
■offence can bo withdrau-n under this section* 

7. “ Satisfies the Magistrate that there are sufficient grounds for 
permitting him to withdraw his complaint ** — The ivithdrawal of a complaint under 
this section is permissible onlj if the Magistrate 13 satisfied that there are “sufficient 
grounds” for permitting such mthdraual^ But uhero a complaint of ofi’ences under Ss 183 
find 1S5 of the Penal C^e is made by a Court and such Court subsequently finds that it 
made a mistake in filing the complaint and uishea to uithdiaw it, the Magistrate will 
scarcely bo justified in refusing to allow a withdrawal* 

Tlie power to allow a complaint to be withdrawn under this section rests entirely 
with the Magistrate The police have no jowei to cntcitam an application for withdiawal 
of a complaint * 

Under this section it is competent to a Magistrate in a propci case to treat an 
apphcation to the effect that tho offenco has been compounded as an application for 
withdrawal of complaint * 

8 *' Shall thereupon acquit the accused.” — Upon the withdrawal of a 
complaint, the Jlagistrate has no power to dismiss tho case or discharge the accused but 
must acquit the accu«ed* 

9. Withdrawal of complaint against one of several accused— Effect. — 
^\’here there are several accused persons m a case and tbo complaint is allowed to be 
withdrawn as against one of the accused, the withdrawal docs not enuro to the benefit of 


^ 71) 1871 Tod Be 8Cf p 9 (10), Jfohuu » Cunjfcaw (SectiOD 498 PeselCode) 

< 33] SO AIR 1933 Lali 3‘’3 (324) 34 Cn L Jour 718 Dogar S%ngh t Budh Sxngh (Order allowing 
proceedings to be dropped though tecbnically incorrect was not mteifered with m reeision m the 
particular circumstancee ot the care ) 

( 03) 10 Cn L Jour 14 (15) 1903 Upp Bor Bui Cc 15 Nga Itaung Gy* v JJgo Lu Gale 
( 29) IS AIB 1929 Uad 7 (8], T/crartmhotu JVaufu T NatnaPille* (\\itbdrawal cannot by itself end 
the case— The accused can only bo discharged by the hfaeistrate for want of sufficient evidence ) 

< 68) 1689 Bat 39l (392), Queen Empress v Slot* Das (Tbe order of a Magistrate in a warrant case 
permitting the withdrawal of a complaint cl a non componndable oQence is equivalent to an order of 
discharge under Se tion 253 ) 

Also see S 258, >ote 3 

[But see ( 87) 1887 Bat 330 (330) Queen £wpre» v T tHuba (Withdrawal from the prosecution 
may be allowed m a proper case ) 

1 63) 0 Bom H C B Cr 27 (29), Beg v Eamlo Jeno (Tnal betore Sessions Court lot adultery— Sessions 
Judge discharging accused on husband of woman intiiaatng that he was not wUlmg to proceed 
further— H gh Court refused to interfere)) 

2 ( 19) 6 AIR 1319 All 31 (31) 42 AU 203 21 Cn L Jour 30o Hmperor v J ulua. 

Note 7 

1 ( 26) 13 AIR 1936 Cal 786 (788) 53 Cal 031 27 Cn L Jour 984 Sisliir Kunar v Corporation of 
Calcutta (Section 537 Calcutta MunicipaJ Act, 19*3 is subject to the provisions of S 243, Criminal 
Procedure Code ) 

2 ( 27) 14 AIR 1927 Oudh 51 (51) 2 Luck 39i» 27 Cn L Jour 1217 £1113 Emperor v Bam tialh 
Dux Singh 

3 (75) 1875 Rat 91 (91) Surat Distriel Ztagistrates Letter Jfo 306 
AUosceS 169 Note 0 and S 170, Note 4 

4 ( 19) C AIR 1919 All 31 (31) 42 All 202 21 Cn L Jour 30S, Ewpcror t /ulua 

Note 8 

1 (24) 11 AIR 1921 Lfth 59o (596) 5 Lah 239 2 j Cn L Jour 6*9, Ananfia v £. iperoiv (Per Har- 
ri'OD, J ) 

< 01) 25 Bom 4‘’2 (428) 2 Uoni L B 1095, Qu«n £i»iprea v Hussrin Haji (02encc under S. 4, 

Bombay Gamblirg Act 16S7 — Prosccutioa against tvre accused withdrawn under S 491 Cr P C. — 
Mistaken order of discharge held to be one of aeqmttal and nuatatc held covered by S 537, Cr P. C.) 
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the otlici iiccusod and they are not entitled to ncqmttai under this section. 

10 Power to order further inquiry. — As to the r*o^ci to order further 
inquiry into the case of an accused iiervon acquitted under this section see S 43C and ^otes 
thereon 

11. Re trial of accused, whether barred — As to whether a fiesh trial of 
an accused acquitted under this section is baned under S 403, sco Notes ofi that section 


249 . In any case instituted otherwise than upon complaint, a 
Power to stop pro Presidency Magistrate, a Magistrate of the first class, or 
ccediDsa wben no with the previous sanction of the District Magistrate, any 
compUinant Other Magistrate, may ior reasons to be recorded by him. 

stop the proceedings at any stage without pronouncing any judgment either 
of acquittal or conviction, and may thereupon release the accused. 

1 “In any case instituted otherwise than upon a complaint ” — Thi3 
section applies onlj to cn«c3 instituted othermsc than upon a complaint^ Further, a 
■Magistiatc can piocccd under this section onlj m summons ca«cs® If ho proceeds under 
this section in a Tvarranf ca«e his oidei mil be aokI and Iheciio 'aiH bo deemed focontisae 
on tbo file of the Court ’ 

2 Revival — On general piinciple» the Jlagistrato ubo pa^sccl an order of «tay 
undci this «cction uiaj, foi sufilcicnt rea..on3 lemovo tho stay and proceed further Bat 
an order stopping further proceedings under this section docs not operate as an order w 
discharge and tbeio is no pouer under S 43C lo ordei furthei inquiry into a ease m winch 
such an ordei has been passed * At the same time the oidcr is csprcssly CTCluded bj tb® 
explanation to 8 103 from being an acquittal and hence it does not act ns a bar to fre^h 
liocccdings against the accused mth reference to tbo same matter® 


• Code of 1882 — S 2 10 was newly added in 1882 and was same ns that of 1693 Code 


Note 9 

1 { 40) 27 AIR 1940 ilad 6‘’3 (6‘’1) 41 Cn L Joac 454 South Indian General Issuraneo Co . Lid r 
Rcnulrar of Life Insurance Companies, Zladras 

- - - - 

■ ror (Per ^ 

RcMSignoJ J Ilarnioa J coiifra ) 

Section 249 Note 1 

1 (.-0)7 \lll 19 ’0 Pat 409 (409 470) 21 Cn I> Jonr 184 Nal/iu T/ia; nr t Emperor (Ca«e started 
on pol ce report — Section applies ) 

( 1*’) 13 Cn L Jonr 860 (861) 1913 Pan Re No 9 Cr 17 Ind Cas 796 Achhru v Emperor 

2 ( 20) 13 Ain 1920 Pat 292 (293) 5 Pat 243 • 27 Cn L Jour 093 Ftrangi Singh v Durga Sirgh 

3 ( 26) 13 AIP 19‘’6 Pat 292 (’94 295) 5 Pat 243 27 Cn L Jour 093 Ftrangi Singh v Durga Sing^> 

Note 2 

1 rOC) 20 Mad 120 (142 110) 3 Cn L Jour 274 IG JIad Low Jour 79 (TB) J« rc C/iinniJ 
Ooundan • 

2 ( 12) 13 Cri L Jour 800 (sCl) 17 Ind Cos 79C IDiaPaoRcNo 0 Cr, ichhru\ Emperor 
( 31) 21 Ain loat All 17 (19) 35 Crl L Jour SGI Ilinperor v. Sripal 

AIm ICO 8 430 NoU) 10 

3 1 1") 13 Crl Ii Jour SCO (801) 17 Ind Cas 796 1913 Pun Ro No 9 Cr lc7 } rti v Emperor 
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Fnyofous Accusations m Summons and Warrant Cases, 

250. (/)' If in any case instituted upon complaint or upon infor- 
Fai'^ fn^olou^ or mation gi\en to a police-officer or to a Magistrate, one 
vcMt cue nccu-at on or more persons is or are accused before a Magistrate of 

any offence triable by a Magistrate, and the Magistrate by whom the case 
IS heard discharges or acquits all or any of the accused, and is of opinion 
that the accusation against them or any of them was false and either 
frivolous or vexatious, the Magistrate may, by his order of discharge or 
acquittal, if the person upon whose complaint or information the accusation 
was made is present, call upon him forthwith to show cause why he should 
not pay compensation to such accused or to each or any of such accused 
when there are more than one, or, if such person is not present direct the 
issue of a summons to him to appear and show cause as aforesaid 

( 2 ) The Magistrate shall record and consider any cause which such 
complainant or informant may show and if he is satisfied that the accu- 
sation was false and either frivolous or vexatious may, for reasons to be 
recorded, direct that compensation to such amount not exceeding one 
hundred rupees or, if the Magistrate is a Magistrate of the third class, not 
* Code of 1898, ongmal S 250 

230 (I) 11 m nnj- cw in$lituled by complaint as deffued la this Code or upon information 
Frtcolout or vtiatious given to a potec-ofTcer or to a Magislrale n person is ticcit«ed before fi 


or to each of the aeciisod ivherc tliere arc more than one sucli coroi«D«ntion not eseced ng fifty rupee , 
as the llagutrute tbiokt fit 

I’lovided that before making any lueb direcltoo the Mag stmte shall — 

(a) record and consider any obiection irhicli tbccomplamnnt or informant nu} orgo ogn n>t tho 
making of the direction ntnl 

(b) If the Magistrate directs any eoDipco ation to be paid state la ointiog m lu& order of di^ 
charge or aequittaJ his reasons for awarding tlie compen’iatioa 

(S) Gjinpensation of which a Migutrale Ins ordered payment under 'ib«ction (1) stall bo 
recoverable as if it w ere a fine 

Pros ided that if it cannot be rccoicrcil ibe iinirbonmciit to bo awarded dinll be sira^lL nnlfoc 
sach term not exceeding thirty days as tbe Magistrate directs 

( 3 ) A compbiinant or informant s lio has been ordered onder sub-s (1) by a Magitrate of the 
second or third class to jiay couipensat on to anacensed person may appeal from the order in £0 far as 
the order relates to tt c payment of the compensation as if • ich compi iinant or informant had been 
convicted on a tral held by such Magistrate 

( *) IVl ere an order for payn enl of compensation to an accused person la made m a case w hid 
is a subject to appeal under sub-s (3) the compensation »haU not bo paid to him before tl e period allowcil 
for the present ilion of the appeal I as ebpscil or if nn aipeal la presented before the appeal 1 as been 
dfc ded 

(3) \t the til 1C of awnid ng compensation in any i>ubsc<iaeut cnil suit nhtmg to tl e same 
c itler the &Mirt kilt take into account any compel it on paid or ri-covcrctl under this section 

Code oi 1882 S 250 

2S0 If in any ca-e instituted upon complaint a Magistrate acquits the accused under S 21 j o 
Ff icoZous or i«:a S 2l7 and is of opinion that the comiduot Vfa» fnvolous or vexatious he niav in 
fiouj complaiiiti ] a sent on by 1 n order of acquittal direct the complainant to pav to the 
aCcu:>od or to each of tl e accu-od wl ere lir're are more than one such conlpcn^aUon not exceed ng £(tv 
rupees as tl c Migctratc thinks fit 

The sum so awarded si all be recoicrablc ii» if it were a fine pro\i hd Hiat if il cannot be 
riVOieri/ of real rod tl e imprisonnient to be aw iided eliall be simple an I for such term not 
cci ipen*ili£m exceed ng t! iriy Uy, ns tho Mxgutrate directs. the lime of awanling eo»|<n-..lj3u 
m any subsequent ciiil suit rcliting to the same niatlcr (I e Coart ihnll tike into areoutil any *un jei 1 
or nxovered as compciisal on un lor fh a «ret on 
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the othci acen=ed and they are not entitled to acquittal nndei this section.^ 

10 Power to order further inquiry — As to the po^ei to orclei further 
inquiry into the ciso of an accu cd per^n acquitted under this section, see S 43C and ^ole3 
thereon 

11. Re-trial of accused, whether barred — As to ^vliethor a fiesh trial of 
an accused acquitted under this section is barred under S 403, see notes ofi that section 


24 - 9 . In any case instituted otherwise than upon complaint, a 
Tower to stop pro Presidency Magistrate, a Magistrate of the first class, or 
ceedings when no with the previous Sanction of the District Magistrate, any 
complainant other Magistrate, may for reasons to be recorded by hinir 

stop the proceedings at any stage without pronouncing any judgment either 
of acquittal or conviction, and may thereupon release the accused 


1 “In any case instituted otherwise than upon a complaint” — Ths 
section applies only to cases instituted otheimsc than upon a complaint* Further a 
JXagiatrato can pioceed under this section only m summons cases* If he proceeds 
this section m a wauaat coso his oidci mil bo loid and the case uill bo deemed tocontm'O 
on the file of the Couit* 


2 Revival — On general punciples Iho Magistiato i\ ho passed an order of ^ay 

midei this section may foi sufficient reasons lemovo the stay and proceed furthei but 
an order slopping fiuthci proceedings under this section docs not opoiato as an oidet o 
discharge and tbcio is no poner under s 436 to ordci further mqmry into a case in 
such an order has been passed * At the same time the oidcr is expressly excluded by th® 
explanation to s. 403 from being an acquittal and hence it does not act ns a bar to fi^ 
proceedings against the accused nith itferenco to the Kime matter® 


* Code of 1882 ■— S 240 wis newly added iR 1662 nod was same os that of 1893 Code 


Note 9 

1 ( 40) 27 AIR 1940 3Iad 623 (C24) 41 Cri L Jonr 454 South Ind\an Getttral issurance Co , ifd v 
Itegutrar of Life Insurance Compantts Madras 

(•22) 0 AIR 192*’ Oudh 14o (14C) 23 Cn L Jonr 271, Rohli, Singh v Makhdw » Kalwar (A I R * 
All 35 22 Cn L Jour 668 followed 7 GiI W N 176 dutinsmalied ) 

(’21) 11 AIR 19'’4 Lab 59o |599) 5 Lah 239 25 Cn Ii Joac 6‘’9 Anantxa t Emperor (P«t ^ 
Ro’signol J Ilamsoa 3 cmtlra ) 

Section 249 — Note 1 

1 t20)7AIR10‘’oral460UM 470) 21 Cn 1. 3our 184 Nailtw Tfia^Mr v Emperor ICfiSc stattw 
on pel ec-report — Section applies ) 

( 12) 13 Cn L Jour 660 (861) 1913 I un Be ^o 9 Cc 17 Ind Cas 796 Ac7i7iru v Emperor 

2 (2G)13AIRl9‘’Crat29'’(293) 6 Dit 243 27 Cn F Jour 693 r»rciiyt SiiijA v ZJ«rja Sin?^ 

3 (*’6) 13 AIR lO-’O rot29'’ (*’91 29o) STatSlS 27 Cn L Jour 69S Etrangi Singh x Durga Stnj'' 

Note 2 

1 (06)29 Jradl20(l»3 14C) 3CnI.JoDt274 16 Mad Low Jonr 79 (rU) Jn « C7jiK«a 
OounAa i • 

2 ( 1*’) 13 Cri L Jour 800 (flCl) 17 Ind Cas 796 1913 Tan Rc So 9 Cr, 4cWtrti r Emperor 
1 31) 21 AIR m* All 17 (19) 35CrILJoar66l Emperorr Srtpal 

Alioteo S 436 Soto 10 

3 Cl2) 13 Ccl L Jour eCO (SOI) 17 Ind Cas 796 1913 Pun lie No 0 Ct AcJi7trny EtnperOr 
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FrivoJous Accusations in Summons and Warrant Cases. 

250. (()' If in any case instituted upon complaint or upon infor- 
Fai c friTolom or mation given to a police-officer or to a Magistrate, one 
Tciatiouc Hcea^attons. or morc persons is or are accused before a Magistrate of 
any offence triable by a Magistrate, and the Magistrate by whom the case 
IS heard discharges or acquits all or any of the accused, and is of opinion 
that the accusation against them or any of them was false and either 
frivolous or vexatious, the Magistrate may, by his order of discharge or 
acquittal, if the person upon whose complaint or information the accusation 
was made is present, call upon him forthwith to show cause why he should 
not pay compensation to such accused or to each or any of such accused 
when there are more than one, or, if such person is not present direct the 
issue of a summons to him to appear and show cause as aforesaid 

( 2 ) The Magistrate shall record and consider any cause which such 
complainant or informant may show and if he is satisfied that the accu- 
sation was false and either frivolous or vexatious may, for reasons to be 
recorded, direct that compensation to such amount not exceeding one 
hundred rupees or, if the Magistrate ts a Magistrate of the third class, not 

* Code of 1898, original S 250 

250 (1) If in any caic by eoinplimt as defined m Hia Code oi upon mfonnition 

Frtcolaut or vteaixoua gireti to a pslarevfliccr or fo * n person ii lelcro « 

aeetuahona Migt-lnte of any oScncc truible by a Magistrate and tlie Mngi<tnto b\ 

If bom the case IS heard di'rfhargcs or acquits the accuvx) and issadsfied that the accu«atioii agam’t him 
was frivolous or Te3BU9U< tlic Magistrate may, in bis discretion by his order of discharge or acquittal, 
direct the person upon wbo«e compI-imC or mforrontion the aecusatiou nns made to pny to the accused, 
or to each of tlio nccased where tlicro are more th in one such coinpcn°ntion not exceeding fifty rupee , 
as the SlagLtratc thinks fit 

I'roMded that before makirig any <ueb diieclion iLc Magistnitc ehatl — 

fa) record and coasider any objeetioo which the couiplaioast or informant urge ngaiu<t il a 
making of the direction and 

(b) if the Magistrate directs any corapen«ation to be paid slate in wntiug in hU order of di»* 
charge or acquittal his reasons for anarding the compensation 

(3) Compensation of svhioli a Magistrate Ins ordered pajmeot undei sob-section (I) Inll he 
rccoTerahlc as if it were a fine 

Provided that if it cannot be rceosored II c iiniriymmcnt to be awarded sluill be sinijle, nnd foe 
such term not exceeding thirty days as the Magi<tmte directs 

(3) A compbiinant or informant who has been ordered under sulrs (1) by a Uagilnitc of thi 
second or third class to pay compensation to an necused person may appeal from the order, m so fcir as 
the Order rclaJefi io the pi/mcnt oJ the rom/ieDsatiou ns if such complainant or informant had been 
convicted on a trial held by such Magistrate 

f4) Wliere an order for payment of eompenvilion to an accused person is made lu a case w lucl 
IS a subject to appeal under sub-s (3) the coinpcnsation shall not be paid to him before the period allowoi 
for the presentation of tbc appeal has ehp^l or, if an appeal u prr<ntcd before the appeal has Locu 
decided 

f3J it ilio time of awarding comrens-ition m any subacqocnt cml suit relating to the 'unie 
matter the Court .hall take into account any compensitioii paid or ttcovcred under thk> 'cction 

Code of 1882 S 250 

250 If in any case instituted upon complaint a Magistrate acquits tlic accused under S 21j o' 
FrivoJous or tcra S 247, and is of opinion that the complaint w^s friiotous or vesatious Letnav.in 
fioas eotnplavils Ins di-cretion 1 y his order of arqmtidl dimt the comp! imant to pav to the 
accused, or to each of the accused wl ere tb rc arc more than one such coaipciiaitiDn not csceoding Cflv 
rupees, as the Magistrate thinks fit 

The sum so awarded sliall bo reeosenble as if It were a fine irovi lc<l tliat if it lannol b», 
liicoceri/ <)/ reihreil the iniprl oniiient to be awarilcil sliall be simpK, and for such term not 
compensation excccilmg thirty d lys, ns the MsgL.lmte directs. At the time of award ng eon pens^jUu 
In any suUequint ciiil suit relating to the fame nutter the Conrt dull take into account any "Uni pari 
or tfcOTCrcd as conipcusation un ler this «octMni 
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exceeding fifty rupees, as he may determine, be paid by such complainant 
or informant to the accused or to each or any of them. 

( 2 A) The Magistrate may, by the order directing payment of the 
compensation under sub section { 2 ), further order that, in default of payment, 
the person ordered to pay such compensation shall suffer simple imprison- 
ment for a period not exceeding thirty days. 

( 2 B) When any person is imprisoned under sub-section ( 2 /A), the 
provisions of sections 68 and 69 of the Indian Penal Code shall, so far as 
may be, apply 

( 2 C) No person who has been directed to pay compensation under 
this section shall, by reason of such order, be exempted from any civil or 
Criminal liability in respect of the complaint made or information given 
by him 

Provided that any amount paid to an accused person under this 
section shall be taken into account in awarding compensation to such person 
in any subsequent civil suit relating to the same matter 

( 3 ) A complainant or informant who has been ordered under* sub- 
section ( 2 ) by a Magistrate of the second or third class to pay compensation 
or has been so ordered by any other Magistrate to pay compensation exceed 
mg fifty rupees may appeal from the order, in so far as the order relates to 
the payment of the compensation, as if such complainant or informant had 
been convicted on a trial held by such Magistrate 

U) When an order for payment of compensation to an accused person 
18 made in a case which is subject to appeal under sub-section (3)i fhe 
compensation shall not be paid to him before the period allowed for the 
presentation of the appeal has elapsed, or, if an appeal is presented, before 
the appeal has been decided and, where such order is made in a case which 
IS not so subject to appeal, the compensation shall not be paid before the 
expiration of one month from the date of the order. 

' ft Sub-sectiona (1) to (2C) were subslUuted for tli« original sub sections (1) find (2) bf tbe Code of 
Criminal Procedure {Amendment) Act 18 [XVIII] of 1923 

Code of 1872 S 209 

209 A Slogislrato may dismiss the compfaiot as ftiTolous or Texations nnd may, in hu discre- 
Conipcnsnfion in easei tion by hisorder of dumissal. award that the complainant shall pay 1° 

«/ friiolousoriexalious ftccu«od person sncL compensation not exceeding fifty rupees as to 
coinploints Xlagistrate -^cems jost and reasonable 

In sueli Cl c« if more persons than one are accused in the complaint the Magistrate may “ 
] he manner, nwanl compensation not exceeding fifty ropces to each of them 

The sum so awarded shall be recoTeraWe by dbteess and sale of the moceable property belongiDS 
PecoTery of such to the complainant which may be found -within the junsJiction of the Magistrate of 
compcnta/ion the Dutrict , and such order shall outhonze the distress nnd sale of any moTeabw 


a- 

Maji-ti 

omrtufsit . I 

and rexat • ■ • • 

reasonable lin *in ba n<r«-ri/wi *i •« V MMrn— *i ’ • i - -ftr 
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Sytioptis 


LfjrivlitKt ch»irf». 

2 Ob}«t ••id iprncibillfy c{ the section 

3 "Ufxsn co~ir^»int or open InformtUon 

l:l^•en to 1 r<)lice«oJficer or to t M*cls> 

A. "Accused of *1 c'leict." 

5 “TruWe by • MipUtrste ” 

C Vspittrate by «hcm the cue It heerd. 

7. *'I>Kh*rcei or »cquit»." 
t r«Ue •’td either lri% clout or vexatious. 

9 "Dy Ms order." 

10 ‘CaU upon hin to show esuie" 


II. "Shall record and consider any cause"— 
Sub.sectlon (3) 

13 ‘For reasons to be recorded ” 

13 Amount and nature of compensation. 

H Who can be ordered to pay compensation. 

15 To whom compensation can be awarded. 

16 Imprisonment In default oi compensation 

_ Sub.tectlons (3A) and (2B) 

17. No exemption from civil or criminal liabi- 
lity— Sub>seciion (2C) 

16 Abatement 

19. Appeal — Sub-sectlon (3), 

20 Revision 


^OT^ la the Fyoopilt. Sre the Notes inI■<^atell far the folloiting topics : 
A1 -ence cf eonplalnsnt— rroceJure See Kote 10 
Amm’ul osking ti alrvve of oomrUiBinl. &•« 


Note 7 

ApT^'lste Cosrt lias no fcvrr to award eoi n prnqi- 
iion Fee Note 6 

Case heard hr two M»P trales — . Mip.trate deei* 
ding la to art Ss* Note 6 

Casct on poheoTTport — Section inapphcatle See 
Note S 

€at'Wre*p*»t Act— C-imi Ulnt on W See Nolo 4 

CLarp* fraojed— No lair fi>^N'<pto6 

CompersaUon not fine, but rewrefatle at fine S» 
Sole 13 

Oonplainant— Arrant or master Sx: Note 14. 

Composition. See Solo 7> 

Oixsceuwd eonrielcJ— Still comprnutlon awarded 
S(» Nolo IS 

l>eatb of party pcaliog reriMon. S« Kote 18 


Di<mi«al of eotnpl lint— Section inapplicable Sea 
Noto 7 

Oenrrat, special or local Aets. Sco Koto 4 
Ooardun of a minor compUmsnt. See Kote 14 
InftrmsDt when lialla and when not See Notes 3 

anl tl 

Magistrate withoot jurisdiction See Koto 5 
Notice to sccQwd— In Dppcil See Koto 10 
Notice to sccuwil— In reruion See Koto 20 
retiiion under S 499 — Section loapplicable See 
Noto 4 

Seconty procec^lmgt. Boo Koto 4 
SermI oQenees— ConTielion only for some — Sec- 
tion inapplicablo. Seo Note 7 
Summary cases Sco Notes 2 and 19 
Summons and warrant-cases Sco Koto 2 
YilUgo Magulrale See Kote S. 

Withdrawal Bee Noto 7 


1. Legislative changes. 

Changes tnaJe in 16C9 — 

(1) Under 8 270 of Uw Coilo of 16CJ, tl«5 comiicnsalion anartled could not etcced 

rupoM fifty, nbethcr flicro were ono accuser! person or moro^ Act 8 [Viri] of 
is<*3 atnendol tbo Ecction and nudo rupees fifty anardablo ns compensation for 
each of tbo acaiscd nbero there nero more than one* 

(2) TIio uonls "falsG and fniolous” siero changed into "false or frivolous "* 


Changet made in 1S72 — 

The second jart of s 270 of tbo 18 C 1 CcnIo relating to tlio inodo of rccotcry of com. 
Ijonsation w aa omittc<l m 8 202 of tbo Codo of 1672, provision ba> ing been made 
therefor m s 307 of tbo latter Code 


Changes made tn 1882 — 

(i) For tlio ttords “disraiss tbo complaint as frnolous or vcvatious" and "by bis order 
of dismissal,” the words “acquits the accused under B 2t5 or S 217" end "is of 
opinion that the comilaint was frivolous or vexatious" and "by Ins order of 
acquittal" uero eubstitulcrl. 


Section 250 — Note 1 

1 ( 07) 8 Suth W II Cr 61 (55), Queen y. Lalloo Smgk, 

4 70) 2 N W P II C R 430 (431) Queen ▼ Oopal, 

2. p70) 14 Suth W B Cr 75 (75). In re Bhyreo Lett. 

3 ( 03)30Ca! 123 (132) : 6 Cal W N 709 (PD), Iten* t. Kumud ATrimar. 
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(2) The provisions as to reco\eiy of the snm asvarded, aa it were a fine and impn 

sonment if the same is not realised -were le introduced ns paragraph 2 

(3) Paragiapli 3 was added 

Changes made in 2S91 — - , 

Act i [IV] of 1S91 i-epealcd s 2o0 of the Code of 1832 and m its place suh^titiiW 
S 500 at the end of tint Code The chief changes mado were m sub s (l) — • 

(1) After the word 'complaint” the words “or upon information given to a police 

ofRcoi 01 to a Jlagistiate, a person ib accused before a Magiatiato of any offence 
tnablo by ft Magistrate” were added. 

(2) After the word Magistiate” the words ‘ by whom the case is heard” were added 

(3) Tor the words ‘acquits,” etc , the words “discharges or acquits” were substituted 

(4) The piovisos ns to the recowlmg and considering the objections of the complaiaant 

and the recording of leasons for the orders were added. 

(5) Fangiapli-3 3 and 4 regarding appeals were added 
Changes made in 2608 — 

There was no change lU the Code of 1893 
Changes made b>j let 18 [XVITl] of 1023 — 

(i> In anb sections (i) and l2) 

(a) For the words ‘fuvolou»o; vexatious,” the words fahe <ind either fnrolous 

or vexatious’ were substituted 

(b) The words beginning with “if the person upon whoso complaint” to the wd 

of sub <'oetion (l) were new 

(o) Iho words fiftj mpees” were icplaced by the woids “one hundred rupce^or 
if the Magistrate is a Magistrate of the thud class not exceeding fifty rupM* 

<2) The piov ISO to old sub s (2) was inconiorated lU, the newly added sub s (90 
the old sub section (2) was oniittetl 

(3) Sub section (2Cl is new j 

(4) Sub section (20) is new The pioriso is the «amo as sub s (s) (now lopcalecl) o( 

Code of 1808 

(5) 111 sub s (3) for the word and figure ' sub s (i) ’ the word and figui-o “sub s (?) 

wore substituted and after the words “pay compensation” the words “or h^A 
been so ordered by any other JIagistiatc to ply compensation cxcecdiOS 
xwpees” wete added 

(0) In sub section (4) the last sentence is new 

2 Object and applicability of the section — The object of the section » 
twofold, fir&itg, to award bj a sunwnarj order some compensation to the person agau»*' 1 
whom n frivolous or vexatious accusation js brought, leaving it to him to obtain furtb*^'’ 
rcdrc‘:3 against tlic complainant, if ho seeks for it bj a regular end suit or cnnui^ 
proswrution,' and secondly, to deter persons from making vexatious and fmolouscorapla'P^'* 

The powem. howexer, «howld never bo vised as a punitive mcasHw?^ 

Under the Code as it stood before it was amended m leOl. it was hold Uiat this 
s ection npibo^t onl > to ^ummonsoinscs and not to warrant caws* Tor the changes mtto 

• . ' ■ ■ • * . Md Uad !'» 
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* u ir !*■ 1 J Tfo jr»-<rt X'Cloi i- ‘iiplicilli to *7nt/ ci«o tnallo Ij a 

■\!r 1 -n ' ‘ li fl] /'*-■> to rav' tmlV ‘itnnmni* ^ilicthcr trirxl emnminlj 


3 ‘ Upon complaini or upon information given to a police-officer or 
to a Magistrate ' — KJ n iIk vfn i‘'il iIm- conf joinltn^’ fsrction of tlio old Codo 
' ] fT'K wl rv n ^”1 »*' titniod tijr j ac >t]faiiU and not to ci-os jatitntcd on 
ir‘ ••in ilion ' \'i r i' miwrlin it • f tint ‘^rction in is'il and n!-o under the present 
* m a CIV I 1 It -i t nifc miiion ^im n to a jolicc ofiirtr or to a Mn^'i tratc ’ i 3 

> It' n t' r N-cl n* 


< •■If M tt V ICl I'll, / tTifreu \ Jolltn 

< >'■’) lfc“2 Mi t\ \ lie lir Jvffndfinv SlfiAM 
(<■' I*---’ AI UvnOilT' ’tufu-aJiT \ajjtt 

( •>’ I-' K t\ S *■» *'» Ini r mnllrr 0/ ijoitm*. (Tl I'mcttf fact Uiit Mftsiitrale clioosos to treat ft 
•j-r n » ei a-r- a- a anmtn’n^ (Si'e dev* not I nn- it under llie prori'ion* of b 230 nod eomi>cn«alion, 
ii>— I w cannot l-e If—allj a»arJ'^] ) 

<*-')l-'iAlMVV2*.‘i(53«) KalUr lijfw (I>o ) 

< 5 1 otn n C. nCf 12 (1.1 /r? a Ilimji 

<*7fi 7 1 am H C 11 Cr C’ ">I t Curfin^lfj 
(liiCO 1 ‘5j h V II Cr 1 (1 21 Cl t<fi CtcalerT pJioi-irt 
<1«CI) 1 * 1 . )i '3 I CrC(7l inrudJteRUnt IltbuKltn 
(jtr*) 2 ]i ^\ It Cr 57 (77 S'l Qu/en t Cojul Sftn 
0*'C3l 3 Full ItCrCO(fOI C' rfli t ,Ni;tnMn-I 
<lsf3) 3 Fj1»i llCr70fTf) /uJo-ranr Cirrfftarrr /.i.i 
( cn 5 Ku li 77 H Cr 1 (1( t / ) IWrr 

( O'") C ^utli 7\ I.Cr 57(73] Jflhl lIuniAi » /’arivtn /Io»Vm 

< C') 7 ‘■Jill 77 It Cr I) (121 Jl^ru f / t^tfr l/i 

< Cl] 7 ““J b 77 I< Cr 12 (18t D1 urai * jm r //«5r« Jtathyo 
(C‘']7*ab77 1 Cr<0(<0l Cl (v m Pham IthaTltwmii x t&JuIdlriA 
( C") 8 ‘'Ulli 77 1 Cr 5< (51) <iurrn r tallM Sntjh 

(■721 17 Satb 77 It Cr 1 (1 .) Uj ir Iloicla iar x (MrtiJJtn 

< 72) 18 FoiU 77 1' Cr C (7) Gunamnw x Slartt Dn/M 

<73) 20 Futb77 1 Cr 50 (39 C0),/ifani Rhanx i>ur^ii5an9/i 
(“70 22 L 77 It Cr 12 (13, HI tjidhanalh x WoomaChum 


( C9 70) 5 Mad H C I. App »1 (x!) 

( 71) C Alad H C It Arp xlix (xlij) 

[See (C®) 10 Sutli 7\ It Cr •19 (19) Ilolhoor Lalooj x Hindoo Singhi 

[See also ( o3) 6 Mad 31C (31S 319) Sinnu x Qvftn (Comtlaint and proof in Biipport tberoof sliowiog 
accused to be (n; Itj of oflenccs under h 323 Pcool Codo — Magistrate issuing Eummons to ansirer 


( 75) 2i butb 7\ It Cr 17 (18) ifl/» Chum T Shoshte Dhoothun J 

5 (44) 31 AIR 19t4 Oudli 272 (272) 45 Cri L Jour 685 20 Luck 48 218 Ind Cas 41S Mnof Cftani 
V rmperor 

(41) 28 AIR 1911 ItEli 24 (24) 42 Cn Ii Jour 423 193 lad Case 488 GoUI C/iand t Said Ah 
( 27) 14 AIB 1927 Oudh 175 (175) 29 Cri L Jour 450 Pat^amfiar x Emperor 

6 ( al) 11 Slad 142 (143) 2 7VeIr 314, fmprmT Daaata 

Note 3 

1 (83)6AU9C(97) 1883 AUWN 224 lihnvDakkiht 
( 84) 7 JIad 563 (5CJ, 504) Queen Cmpr«S v Palavarapu. 

2 ( 39) 26 AIR 1939 Oodb 101 (102) Cajadhar x Emperor, 
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As has been seen already in S 4 (l) (h), a pohcM eport 13 not a complaint and 
compensation cannot be awarded m a case instituted on such report® The nords'hnlorma 
tion gn en to a police officer" mean information grt en and entered m the register of 
cognizable cases under Section ISI of the Code,* and the nords "mform'ition gnen to s 
Jlagistrato ’ refer to such infoimation as falls -uithin s 190 (l), clause (c) of the Code® A 
statement h> a person to a pdice officer in the course of a police enquiry is not an 
'‘information" gnen to him and a case instituted on the basis of such statement is not 
withm the section® But -whoie a person pomts out two persons to the police as those who 
assaulted him and the police treats this as first information, the case is one that falls under 
this section ^ 

The rcpoit of n Ci\il Court Amin to the ChiI Court that he has been obstructed m 
the execution of the piocess entrusted to him is neither a complaint nor information to a 
police officer or to a Magistrate, and wbera the Civil Court directs a prosecution on the 
basis of such repoit, the Amin caimot be ordered to pay compensation under this seclior 
Similarlj, nlierc A tells B and B tells c and c tells the police, A cannot be said to gire 
any information to the police and no order can be inado against him under this section. 
The High Court of Allahabad has, houever, held m the undermentioned case*® that wbere 

( 26) 13 AIR 1326 All 165 (166) 27 Cn L Jour 35 Jatraj Stngh ▼ Sansi (Making a report to tbe 
police-ofliccr amounts to giving information to p<AiceM>fficer ) 

(26) 13 AIR 1926 All 295 (296) 27 Cn L Jour 702, Fan<fa<f»n v Emperor. 

( 10) 11 Cn L Jour 201 (201, 202) 6 Ind Cas 693 (Cal), Jogdami Pershad r ilahadeo Eandoo (Case 
instituted ultimately upon poLce-ieport but originally opoo information given to tbe polire-oSc^r 
uithinS 250) 

(*25) 12 AIR 1925 Ouclb 558 (5JS) 26 Cn L Jour 527, ffaftiEhanr Emperor 
3 (40) 27 AIR 1940 Siad 131 (133) 4ICnLJoor789 I L R 1940) Kar 470 (FB) AJd JTiUJiJW V' 
Emperor 

I turga 

• * 'v Babtb ' 

iakar Jan SJahomneS, (Case instituted upon lalonattioa 


(Oo ) 

' police otBccr acting oodet tw 


7 ived— 
(Section 2 j0 

mxd u«jt apply 10 case instituted at tbe ustance of tbe police) 

(Sre ('ll) 63 Mad L W 63 (64) 1941 Mad W N Cl Rayudu. Bapioh r Jakarama »(In a 
charged by tbe police aftci Im estigalion, an orde’ awarding compensation under S 250 , Cr P Cod. 

; ■ ■ OnZi Sent A^.WaU Mahomed y Emperor 

V Emperor ' ' ' * ' I L R (1940) Kar 470 (TB), lid 

Ut)f 

7 (VO)^ AIR 1020 Sind 41 . ■ 


Zl),AfJ 

Into a 
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A t ’1' r fiUt it c V it'i fl \ irT\ to wtimj; tV piini'liri'nt ot c nn-I n inforim Uio Mign- 
4 c^^ ]y onli-n*! t") ]nN ccjmi'T’ivitinn It h “ulmiitlorl tint tlin mctn h not correct. 
^\tK•T IiniM\fr t')f> irfmmtim pxn 1 j \ to A jit>r*on nlio-c it h to report tlio 
rin’' U' thr or tV ^In^l tmto (a-, in ca-^ t cotning under s t5 of tho Cell ), tlio litter 
o")! net® n=i n t'mnfl fo- conioinq tin informitioa picn bj A ^ilio can, tliercfoio, bo 
o-de’Y'l to joi rvinjir "iation** 

An fip, ’mtim nn b r ite tlm (ob h not A cnnij hint It 13 meitlj an appli. 
cT.ion t’jT’i (V roni] b iiia-b Tm- wlion bi^.tlariforc, no Application to sacli n ease ’* 

4 “Accused of an offence.’*— Tlies-xTlion bj itt tcrim Applies only nlieio la 
jrjr* m<y f/ n mniihinl or information n jiers)ii la nccu-el before a Magntmto of an 
cf/rne^ Ii rloi not llirrcfore, npih to Uie folloniog eases tihcre there is no accusation 
0 * A"! fr’ir/' a® <!' finoi in s t (ll to) of the Colc- 

Ui N<unti proceolirgs unfir ‘5. 107* and S. 110* 

21 \pjlicatKn for maintenanco under « 45S* 

<31 Conijlainti nnlrr s 1 of the Workman’s Ilrcacli of Contract Act, l3 [MllJ 

( 1 ) Coinjlairt iinlif <3 25 of the ItomUij Police Coniojancc Act* 

(!' Cojni 'nint tind< r s ii of Uie IkiniKay Di-tnct Police Act* 

11 (21) 11 Alll PJI M»4 PI (W) 21 Cn LJoof 71*. Katijftipfnnnrtl .Vaufu v. DiJia;» Sahtb 
(10 1 AlIl I'll! M«d C'tl (G0’<} 22M*4 100C ISCrl L Jout 431, A*ac)iiiniiOiu \ Jfiil/iiiMini 
(*17) 4 Allt 1917 M»d rCO(CGl) ]HCr> LJour II <12. IZ). Slcrgautujva Clitli!/ v. 0 Hadtaliia 

( 17) 4 AlIl 1PI7 Mad PG7 (OG') 1? Cn b Jour 303 (303), Thon^i-hvnlh AwaUd dini’iiaii .Vaitnil 
Ku'tuili 

(■15) 2 Ml: 1915 SUd lOTC (lOTC; . * T ‘ 7- 

(■12) 18 Cn b JoBf 29 (29. 50) . • . 

to Tillv* SIsiri<tntr canoot Lr • a * 

M*p<tralc u bound to irport oflenoc to policr ) 

[But see ('01] 25 5fad C07 (CCS, CG9) 2 Weir 318, Ktng Emperor v Thammanei Tleddl/. [A roado 
coapUict to iiIkiTe Msirutrtte «lio trnt & npott to police trho (ulmtlted c>)argc'ehcct _ Accused 
dJS''Larpe.l and A ordered to pay conpenMtioo — Jlttd, ailUgo 31agis(nle not being Magiitrate witlim 
B 230. A could not L« orden®! to pay compensation )) 

12 CIS] 30 Alft 1913 Uli 2C (27) 43 Cn h Jour 901 202 led Cat 731, Abdul Jlamid v. Akmd 
Sl^h 

Note 4 

1 (10) llCribJour 44C(44C) 7 Ind Cas 290 (AH). Jltw 5ufe»i Hai r il/nkadco Rai 

(14) 1 All’.1914 All 370 (370, 371) : 36 AJI 3S.» . 15 Cn L Jojr 578, ZJiui/iaeAal i’easad flat a Lai 

Leharx IJaj 


aut oiajit. 


XU,, 1,01,. 

2 (’93) 15 All 3C5 (3C6, 367) 1893 All W N 114. (3«<c« CmprMj 7 LaVipat. 
(■70) 2 N W r n C It 447 (449), Queen T. DaO-iihan 


^ • ,' 7 . iluhammad 


6 


. ililha. 


(■13) 14 Cn L Jour 320 (320) 6 Smd L B 251 19 lod Cas 1003, Imperalor 7 . Ill Kkairx. 
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FALSE, rmVOLOES or \TXATI0US ACCUSATIONS 


The section applies to a complaint urnlei S 20 of the Cattle trespass Act, as it has 
specificallj been mtioiluced in the Code of 1898 os on offence under the Code Therefore, 
the undermentioned nilmgs/ holding that comixmsation coiildnot be auardecl m such cases, 
arc no longer law 

It uns held in a decision iindei the Code of 18G1 tint the piovisions of this section 
^cie inappltcabio to a complaint under a spociol law® and in another that it would be 
applicable® Under the present section it is applicable to a case of any offence, as for 
cvunple, under the Eailnajs Act, 18 txvin] of I85l“ 

5. “Tnable by a Magistrate.** — The oficuce must be one ■uhieb is IrtabU hy 
a i^IarjisUate} tint is, one nhich is shown as triable b> a Magistrate m column 8 of sch II* 
Thus, the section docs not applj to eases where the offence is triable exclusively by the 
Couit of Session but is enquued into by tho Magtetratc under chapter xvin of the Code 
or lb eicn tried bj him under the special xioweis under S 80 of the Code* 


7 ('96) 18 All 353 (353) 189G All W N 98, Megha* \ Sheobktk 

( 86) 13 Cal 304 (305), Xalaehand v Gudftadhar Disu,as (9 UtAd 102, follotred ) 

( 8G) 9 Jlad 102 (102) 2 Weit 316, v Ankapjta 

( 8G) 9 Mad 374 (375) 2 Weif 315, Ko^alanado v ifMtfcrtya 
M 0 SCO S 4 ^l) (h) Uoto 11 and B 4 (1) (o), Wole 5 

8 ( 70) 14 Suth W n Ci 36 (39) Qtieen y Abdul Azees Kiian (Ca?e under Act 7 [VII] of 1664 ) 

9 ( 72) 1872 Pun Be No 1 Cr, p 1(1) AllaDtllaY Shere Hohomcd (Ca*o under Cattle Trespesa Ad) 

10 ( 72) 4 Nag W P H C E J4 (96, 97) Qtu^n v Turner 

Note S 

1 (27) 14 AIR 1927 Oudh 175 (175) 28Cn L Jour 450, ratffamMr \ Eviperer 

(■J7) 14 AIR 1027 All 744 (744) 28 Cn L Jour 983, Uittstd/mr v Chxtnn% Lai (Ogenoe was tpaWo 
l>y & Court o! Session ) 

( 22) 9 AIR 1922 All 188 (108) 23 Crt L Joor 319. Samp Sonar v Ba»t Siindar (Do ) 

(1C) 8 AIR 1916 Bom 9G (96) 18 Cci L Jour 463 Emperor \ CJihaba Dolsxng (Do) 

( 60) 2 Weir SIS (310], In re PoUgadu (Do ) 

[See ( 10} 11 Cri L Jour 390 (390) 6 Ind Cos 735 (Lah) Bawijan t Eajan (Magistrate 
under S 30 parsing order under S 250 m a case tnable br a Court of Session, as an Additioul 
Sessions Judge— Order held wrong )] 

2 (30) 17 AIR 1030 Lah 482 l483) 11 Lah 558 31 Cn L Jour 1133, Amtn Lai t Enpiror 

3 ( 3?) 1937 Mad W N 90 iSG) Sfmma Jiao v Emperor (Complaint under Bs 395, 342 and SS", 


( 

( 

(20 14 AlltiyJiAU 1441^44) 28 Cn L Jour 983, Bonjtdbar v Chunm Lai 
( 31) 18 Ain 1931 All 355 1355) 63 All 4C1 32 Cn L Jour 670 Shiam Lai y Hand Envt 

( 93 ) 

( IG) ■ 

(02) 

(30) • . . ■ 

( 80 ) . 

1 09) 0 Cn L Jour 602 (502) 2 Ind Cas 159 (Mnd) In re Kesaia Panda 

( 93 1900) 1893 1900 Low But Bui 443 (443] Ma Fica Ton y JUartng Po Una {OSeaco under 
S 3C0 Penal Code not triable by a MsgiBtrate— This eecbou is not applicable) 

(10)6 AIR 1919 Lah 192 (193) 1919 Ian Rc No ICr 20 Cn L Jour 141. Mabomed » 


( 02) 1902 Pun Be ho 20 Cr. p 74 (75) 1902 pun L R No 139 Crown y O'^du 

(■19) C AIR 1919 Lab 2J7 (2i-i) 1919 lOin Be No 15 Cr 20 Cn L Jour 493 Shankar Sahex y Emferor 

(•23) 10 AIR 1923 Rang 16 (16j 11 Low Bur Bui 151 93 Cn L Jour 289, Ma E Dok v Jl/otinj Eo 


( 30} 17 AIR 1930 Ijih 182 (163) 11 Uh 658 
see S 30 Note 3 

[But see ( 41) 28 AIR 1911 Uh 19 (21 22} 


31 Cn L Jour 1133, Amm Lat v Emperor. 
42 Cn L Joor vfsr iooT_>r nne 
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W "( n c-inj’T it 1= innTf* cf f fTtncc-. tomf* of mIhcIj nrc iriM !o I \ tlio tnlo 
7 •'* c.-ti )r H i>( S-^ o’’»Coirl ft"! u'ni-'Oil IS in IT of n!! the offci cc«, 

f -t’f fo”- rr n fin U nnicr this Hxrtion onh in of lliP ofTcnccs 

t-nlVH tl Mnc! m 1 not in rf^jT^t of llio oU Cf ofToncoj nl=o* 

Ir f Ini" n re ni] ’n -t tl <* coinj^ii mt mint for tl e jiiriOK-. of tliu section, lo 
( -(iiMtoi il 1 m rf-rn a icn nl ith |•'r’nl^s j (I iiwrrl) the olTcnco cl irpxl tlicrcin Init 
jVirr\o'l( 's vl 1 lUfacI in lliecomi^ni I ili clo^ in the li^Iil of anv on jiiir> or fnnl 
Tj f nv T firt 1 ' 't l’ cf inj’nmt fl *irpf* t! e o"cn-o<l ivitli nn offence which n not trinhlo 
1 A Q >Ia'’i ‘nt no i f t on 1 1 ' o j irwliction of tl e Into to ixisj nn order under this 
JO’' if nfi r « n ]n r\ the Mn"i 'n’e finds tliBl ll c accnsnlion is rrallj one in respect of 
m o'Te'TC 1 nl i- H hini.’ Hut it is not incumlcnt upon a itngistrotc to find wlicthcr ft 
O' x i" ‘rnl Ir 1-v ft Co irt cl Sr lOn or 1 > I misclf n^d if I e /nrs an nocit-ed for an ofTcnco 
jrn’-rt far e tml 'e I \ I ini n order nnicr this foction is not illesal cion if rcilli tlio fftcU 
I'll- ofr< nee to Ilf one tnahlc bj iv Court of So ion* Tlio question therefore, whether 
nn tfltnft is tnallc K ft Ma:;i'lnle i-. rot to K’ decilcil solclj 1> the coniilimt Tho 
]-Oj* - cri frion 1 ihf ^orni of I* o i wKCclinss i c. wliclhcr Ihei were conductftl under 
C’ aj ‘tr Nt lit or C) ai kr ' M* 

Wlf-c a ]n*licular ■'In L'rab 1 owixer. I as «o patrer to tr> a cas, eicn though it 
1 ' I’lal V lx ft 'la” ‘ra'f. 1 c cannot nx art comixr ition ns ho lias not tho joxxcr to fry 
tl e cn«e it« If*'' 

6 Magistrate by ashoia the case is heard. — It is onlj the Jlagistmto by 
whji j th ei«^ 1 * /inrr! tl at can |««ftii onler iinicr tins section * It h not the intention of 
t* t I>',.i laliirc t' at oni >fa?i irate «houll deal xxilli tho ca.«o and coll ujion the complainant 
to ►how caiw nnl l’ at nrot! r r Magi tralo ‘hotill pw an order for coinioiKation* Thus, 

5 (4(}2: Ain 1911 OiJIi 3T2 (’7i) 41 Cr> 1. Jour CCS 20Lucl 43 219 Ind Cu IIS, il/oototiancf 
X r/nitrOT (Ain 1030 Lx1i 432 * 11 LatiSSO 91 Cn 1. Jour 1133 folloircl ] 

( 30) 17 Ain 1930 trth 4*2 {4«31 U Lah 570 31 Crl L JoJr 1133 Anxn Lai t rniprror 


€ ( 30) 17 Ain 1930 Lnli 432 (433) llLahSS? 31 Crl I< Jour 1133, <4miii ital v Vraptror 

< 11^) 0 Ain 1918 All 130 (12C) 40 Atl CIS 19 Cd L Jour 700, //ait Ram v Oanya Sa/iai 

7 ( 39) 20 All, 1933 Li!» 132 (123) ILK {l939) Lab C19 40 Crl L Jour 515 Paturfa v ATI (7uta6 

( 21) 8 Ain 1921 P nd 105 (IOC) 10 S nd L B 205 20 Cn L Jour 2C3 Hat lanias r Ahmad Rhan 
( 31) 18 AIR 1031 AU 353 (35C] 53 Ml 461 32 Cd L Jour 670 Shtam Lai r Ravi 

S (2‘’)9Aiai922 M8d 223 (223, 224) 45 M*d 29 23 Crl L Jour 232, ren^atarai/ar v VenJala 

< 30) 17 AIP 1930 All 280 (230) 31 Cn Ii Jour 563. Baf/ufceft t Fmperor 

S (31) 18 All 1931 All J55 (350) 53AU401 32 Cn L Jour 070, iS/itam Lai x Nand Ram 
10 ( 09) 9 Cn L Jour 502 (502) 2 Iiid Ow 159 (Mad), Jn re Ktiava Panda 

»ote 6 

1 (40)27 All 1910 1 303 278 (279) 1910 Wang L R 502 42 Crl L Jour 218 King v ZTg IJnn 

Vau’ig 

* ”**' * Alan 

• • ■ ' ' C/ii((an 


1 20) 13 A I It 1926 Lab 427 (427) 7 Lob 152 27 Cn L Jour 670, Roli/xeJ Area. R/arar v. 

Karla Pam 

2 ( 39) 26 A 1 E 1939 Bind 321 (321) 41 Cn L Jour 6J 1 L R (1010) Ear 110. Emperor t. 

Vd yitait 

( 29) 16 Ain 19 *9 Cal 7C2 (765) 31 Cti L Jour 828 Ragnram Vajl i t /’aiic/iaiiaii Cho$h 

< 9'’) 1892 All t\ ^ 59 (58) In the maker of Slahadeo Tiwart 


SCrPC 01 
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FALSE, rnWOLOTTS OR VEXATIOUS ACCUSATIONS 


The section applies to a complaint unclci s 20 of the Cattle trespass Act, as it has 
specifically been mtioduced m the Code of 189S as an offence under the Code Therefore, 
the undermentioned nilings,^ holding that compensation could not be an arded in such cases, 
aie no longer law 

It uas held in a decision under the Code of ISCl that the ptOMSions of this section 
ncie iiiapplicablo to a complaint under n special lau® and in another that it would bo 
applicable® Undei tho present section it is applicable to a case of any offence, as for 
example, under the Eailwajs Act, 18 Ixviil] of 1854 

5. “Triable by a Magistrate.”— The oflcucc must be ouo uhich is inahUbj 
a MagisUate,^ tint is, one which is shown as triable b> a Magistrate m column 8 of Sch.ll* 
Thus, tho section docs not apply to ea«!e3 wheio the offence is triable exclusixcly by the 
Couit of Session but is enquued into bj' the Magl^trate undci chapter XVIII of the Code 
or 13 e\on tried hy him undoi the epccial poweis undei s SO of the Code* 

7 (’96) 18 All 353 (353) 1096 All W N 98. 

( 86) 13 Cal 304 (305). XalacMnd ^ GudUdhar Ptiwas (9 Mod 102, followed } 

{ 86) 9 Mad 102 (102) 2 'Weir 31fl, Ptlehi v AnXappa 


(Case under Act 7 [VII] of 1S6< ) 
"ahomed (Ca«e under Cattle Trespiss Act) 


Note 5 

1 (’27) 14 AIR 1027 Oodh 175 (175) 28 Cn L Jonr 450. Patgainbar \ E^iperor. 

( 27) 14 AIR 1927 All 744 (744) . 28 Cn L Jour 983, Danstdhar % Chiinn% Lai (OHence vow tnsbia 
by a Court of Seawon ) 

(’22) 9 AIR 1922 All 189 (190) 23 Cn L Jour 819, Samp Sonar v Ttant Sundar |Do ) 

(’10) 8 AIR 1016 Bom 96 (96) 18 Cn L Jour 463, Emperor C7i?iai>a .Dofsino (Do) 

(’6C) 2 ^Veu 315 (316), In re PoUgada (Do) 

[Sea (’10) 11 Cn L Jour 396 (396) 6 Ind 735 (Lab) Itnmjan'7 Pagan (Magistrate 
under S SO passing order under S 250 m a case tnable hr a Court of Session, ns nn Aditioaal 
Sessions Judge— Order held wrong)] 

2 (’30) 17 AIR 1930 Lab 482 (483) 11 Lah 558 31 Cn L Jour 1133, Lai v Emperor 

3 (’37)^1937 Mad W N 96 |96), Slwtna Bao o. Emjeror (Complaint under Ss S95, 342 and 8o2* 


( 98 ) 

(16) ■ • 

(02) 

(30) 

(86) ^ weir 315 (oinj, sn r« poitgadu 

( 09) 9 Cn L Jour 502 (602) 2 Ind Cas 169 (Mad) In re Eeeava Panda 

(93 1900) 1893 1900 Low Bur Bui 443 (443) A/a Pna Ton t Maunn Po Uva. (Offence under 
S 366. Penal Code, not triable by a Magistrate— Thia seotiQo w not anDlioable 1 
'‘illota ’’ ‘ Cn L Jour 141. Mahomed tlayal w 


Sahax-r Emyeror 
Dok T Manng Fa 


8 : 31 Cn L Joot 1133, ^Imin Lai v Emperor, 

2) : 42 Cn L Joui S66 : 192 Ind rn<ioQ>i lift Daroptx^’ 


(•30) 17 AIR 1930 Lah 482 (483) • 11 Lah 51 
Also Bee S 30, Rote 3 

(But sec (’41) 28 AIR 1941 Ijih 19 (21 { 

ParaiPan i”' 

(36) 23 AIR 1 

(Tnal by spec awnsed 

SS.-; S,.™? 1,“ s 250, 
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'\'\T:cic' a comilaint is luado of oCTciicca some of Avliicli aro tiiablo bj tbo JIagistrato 
jind eomc In tbc Session^ Court and Iho accu'sctl is discli-irged in respect of all the oflences, 
3in order for coniixinsation can bo under this eectioa onlj in resj^cct of the offences 

triable ba the Magistrate* and not m rosiwet of tho other offences also® 

In filing a coinilaint the comiJamint must, for tho purposes of tins section, be 
deemed to make an acen ation uhieh includes not nicrclj the offence charged tlicicm but 
al-o any oflcncc mIiicIi tbc facts in tbo complaint disclose m the light of anj onqnirj or trial 
Tbe more fact that tbc complaint charges the accused uith an oflcnco ivhicli is not triable 
I V a Magistiatc dots not oii't the junsdiction of the Magistrate to pasa an order under this 
section if aftoi cuquir\ the Jlcgistiate finds that the accusation is rcallj ono in respect of 
an offence tiiable b\ bmi ' But it is not incumbent upon a Magistiate to find whether a 
case IS triable b\ a Court of Sc aion or bj himself and if lie tries an accused for an offence 
j)ri7na foc/c triable b\ him an Older under this section is not illegal e\ On if icillj tbo facts 
piovo the offence to be ono triable bj a Court of Session® The question therefore whether 
an offence is triable by a "Magistrite is not to bo decided solely bj the complaint Tho 
proper criterion la the form of the proceedings i e, whether thej were conducted under 
chapter 'it ill or chapter SXI.® 

Mhorc a jiarticular Magistrate however, has no pouet to tr> a case o\en though it 
IS triable bj a "Magi tratc he cannot award compensation ns be has not tho iiowcr to try 
tbo case itself 

6 Magistrate by whom the case is heard. — > It is oul> the Magistrato by 
whom the case is heard ' that can pass an order under this section ’ It is not tho intention of 

tho Legialatiiro that ono Afagistratc should deal with the case and coll upon tbc complainant 
to show cause and that another Magistrate should pass an order for compcnaation * Thus, 

5 (41) 31 AIR 1914 Oudli 272 (27i) ISCriLJourCCS 20 Luc) 49 213 Ind Cas 413, Jfoofcftani 
V Liiipenr (AIR 1930 Lib 4S2 llL&bSSS 31 Cri L Jour 1133, IcUovrcd } 


Court o{ Se»- ion — On accu cd being discbtrged ns to nil offence^ order for compeasation caonot bo 
ris=cd )1 


Kkalun 

( 21) 8 AIR 1921 Swd 103 (lOG) IC S nd L R 20.> 20 Cn L Jour 2C5 Hamandas y Ahmad Khan 
\ 31) 18 AIR 1931 All 355 (35G) 53 All 461 33 Cn L Jour 670 Shxam Lai v f^aiKi Ham 
8 ( 22) 9 AIR 1922 Had 223 (223, 224) 45 Mad 29 23 Cn L Jour 232, renlafaru/ir v Fenrafa 

( 30) 17 AIR 1930 AU 280 (230) 3lCnLJoor 563 BaVtsheny Emperor 
« (31) 18 AIR 1931 All 355 (35G) 63 All 461 32 Cn L Jour 670 Efiiam Lai v 2^ani Earn 
10 ( 09) 9 Cn L Jour 502 (502) 2 hid Ci» 159 (Jfad). /« rt Kesna Panda 
Note 6 

1 ( 10) 27 V I R 1940 Rang 278 (279) 1940 Rang L R 502 42 Cn L Jour 218 E«nj y Hg Khin 
Vrtunj 

( 39) 20_Ain 1939 Smd 321 (321) 41 Cn L Jonr 53 ILR (1940) Kar 119 Emperor y 3Id 4/an. 

■ ■ ■ Clti'lan 


1 JG) 13 A 1 11 lU’C Lali 427 (427) 7 Lab 152 27 Cn L Joar 570 Notified Irra. Kkarar y 

Karla Pam 

2 (39) 20 A I R 1939 Sind 321 (321) 41 Cn I. low 53 1 E R (1910) Kar 119. Empenr y. 

Md Alan 

( 39) JO AIR 19-*D Cal 7C’(765) 31 CnLJonrM^ Pajiran 5Iaj! i r Pine inrn C'-ash 

4 ij) 189 > All It N O'- (S'.) In the matin- e/ UahadtoTiteart 
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an Appellate Conrt® cannot •n-hen reversing a conviction act under this section. Even a 
High Court cannot m re\ ision pass an order for compensation although it is of op n on 
that such an order should be made* See also Note 39 on S 423 

The words the "Magistrate by whom tho case is heard do not howe^ cr, mean tlut 
the cridencc must have been heard by him but mean the Jlagistcato by whom the case « 
decided So where pa) I of the evidence is heard by one Jlagistrate and the rest of the 
evidence is heard and the case is decided by another the latter is competent to order 
compensation under this section ® A Magistrate by whom a case is heard need not he tbe 
one before whom it was instituted ® 

7 “Discharges or acquits **— Under the Codes of isci and 1S"2 coinpen^at on 
could be awarded only where the complaint was dismissed as being frivolous oi \exat o la 
There was a divergence of opinions as to whether it could he awarded inca^esof acqnitlaL 
The Code of 1882 provided for the award of compensation onl> m cases whcie tte 
accused was acquitted under S 215 or s 217* An ocqnittal bj reason of ti-il/idrattaf of the 
complaint was not within the section* 

After the amendment in 1891 (see Note l) the Jlagistratc can act under th s sect ou 
when he either discharges or acquits an accused person ■* The acquittal may be either one 


3 ( 40) 27 A I B 1940 Bang 278 (279) 1910 Rang L R 502 (506) 42 Cn L Jour 218 TleK\ J » 

Mg Khin Mating (Such an order cannot bo an order me dental to the order of aequ Ita! 

S 423 (1) (d) of the Code ) 

{ 08) 3 Cn L Jour 441 (44'>) '’8 All 6‘»S S AH L Jour SS** 190C All W N 145 Emperor v Chittm 
( 24) 11 AIR W”! All 221 (•’24) 46 AH 80 25 Cri L Jour 967 Chedi 7 Ham Lai 
( 01) 3 Bom L R 841 (842) San Chand 7 Fakir Sadruddtn 

( 11 ) 12 Cn L Jour 529 (531 532) 12 lod Cas 297 89 Cal 157 (FB) Mehi Singh v Ma igal Eha di 
(Overrul ng 11 Cn L Jour 46 ] 

( 26) 13 AIR 1926 Lab 427(427) 7 LahUS'* 27 Cn L Jour 570 Sotiftei Area KJ arar v Karla fa » 

( 74) 8 Mad n C R App 7u (ti ) 

4 ( 40) 27 A I R 1940 Rang 278 (279) 1940 Bang L B 60^ (o05 506) 42 Cn L Jour 218 The Kmif 
y Mg Zl tn Maung 

( 39) 26 AIR 1939 S nd 821 (32*>) 41 Cn L Jont 53 ILR (1940) Kar 119 Emperor 7 Md Me i 
( 28) 15 AIR 1923 All 95 (96) 29 Cn L Jour 274 A ninullah 7 Emperor 
Aho see S 250 Note 6 

5 (44) 31 A I B1914 Lah 10 (11 12) 45 Cn L Jont 265 210 Ind Cas 401 Teitt Smjli v 
Singh (It here the D str ct Mag sf mtc transferred a case to L mself from the file of a Sub Jlag s'"** 
and dec ded the case on the record prepared by tbe Sub Mag strate after heanng arguments the D s- 

) by rea 0 “ 


V Ml G»ta6 


not apply ) 


— uwal of complaint — Sect on 


^Re‘S 2??rT ^ (Dissenting from 1833 Fa-* 

(87) 1887 Pun Re No 56 Cr p 151 (151) SUalDaSy Aidfha 
{ 84) 1684 Pun Re No 14 Cr p 19 (19) Ah Ahmed 7 Sathoo 
(81) 1884 Pun Re No 14(r«) Cr p 19(20) Oufab7 5anlram 

^ • 1 159 39 Cn L Jour 29 E F Eath v 
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nndcr s ‘’15 or S “r or maj bo ono pa'sod on tbe tvithclra^al of tbo complaint But tho 
aftputtal inu«t be ono made bj the yiagistiate htmself TIio compooition of an offcnco 
under *5 345 has b> it«elf tbo effect of an acqiiitial but there is no older by the Jlagistcate 
him«clf recording an acquittal Tbo section is not applicable to such cases and no com 
I'ensation can Ixi au-arded ® 

^^'hele the occu«cd is neithei dischatged nor acquitted this section docs not apply 
and no compen^it on can be auardel to him* Tfins rvhere a complaint is dismissed under 
S ‘’03 there IS neither a discharge nor an acquittal of tbe accused as no process is at all 
isbucd to the accu-cd consequently no compensation can be awarded under this section '' 
This «ection speaks of tlie case as o whole and contemplates a trial or inquiiy 
ending m an unqualified acquittal or discharge of the accused and tho policy of the 
Legi lature is to limit the jurisdiction of the Magistrate under this section to simple cases 
in uhich the complainant is found to he Tvbolly m the wrong and the accused is discharged 
or acquitted altogether So uhere an accused is charged with two offences and convicted 
undei one and acquitted under another, this section not apply* 

8 False and either frivolous or vexatious — Before the amendment of 
19'’3 an order under this section could be passed if the case was either frivolous or 
vexatious* It was not necessary that the charge should be false as welL But it was hold 
m some cases that neither of the two words excluded tbe element of falsehood in tbo charge 
and that a chaigc which is false must albO bo vexatious and is not outside tho scope of tiie 
section.* 

5 ( 10) XI Cri L Joor 638 (639) 8 lod Gas 387 1910 run Re No 80 Cr Lmperor v Sunder 
( 98) 1898 Rat 0o7 (057) Queen Empress v Sangappa 

( 08) 9 Cri L Jour 186 (167) 10 Dorn L R 10o6 Jn re HarKtsan Das JIari Das 
( 94] 1891 Rat 700 (700) Queen Empress v liaojt 
( 9’) 7 C 1 L R Cr 2 (3) 4Iopi t Bhura 

( 88) 1686 Pun R« No 10 Cr p 8j (36 37) Empress v KhusJtali Ram 
\1 0 sea S 84o NoU 18 

6 ( 29) 16 AIR 1929 Lah 6‘>3 (624) 30 Cn L Jour 651 Ram Lubtuiya ▼ Jagan Nath 

7 ( 06) 4 Cn L Jout 451 (451) 29 All 137 1906 All W M 30C Bhagwan r IJarmuM 

( 97) 1897 Pan Re No 8 Cr p 19 (19 20) Basla Sxngh r ATapurt Lai (It could be gathered from ILo 
orders ol tbe Magistrate in this case that he mteoded (o dismus the complaint under S 203 thougli 
there vas no such clear order ) 

( 08) 7 Crr L Jour 297 (•’99) S All L Joor 137 1905 All W N 67 Bhagwan Di 1 7 Dihba 
( 97) 1897 Pun Be No 14 Cr p 35 (35) Jsam t Jlf«r Abdulla 

( 06) 1906 I an L B No 84 p 254 (255 256) 4 Cn L Jour 36 1906 Pua Re No 6 Cr Harphul 
V VanXii 

8 { 97/ 24 Cal 53 (33) I CaM> N 27 Vails 2feunt r Jkaiet Sdnira 

( 18) 5 A I R 1916 AU 109 (109) 40 All 610 19 Cn h Jour 670 3Id AU Khan y Raja Ra s 

( 18/ 5 AIR 1918 S nd 24 (24) I2SndLll87 20 Cn I< JoarlOO Emperor y haiar {Order toe 
compcnsal on n not just fied merely because tbe complaiat u frivolous as regards one of tbe beads 
ol charges ) 

Notes 

1 ( c>3) 2 Weir 319 ( 310 ) 7» re*lfi(ntsam< JIfudali 

2 ( OJ) 30 Cal 123 (129) 6 Cal W N 799 (FD) Bent iladhab Kurms 7 Kumud Kumar EisteaL (Over 
ruing 23 Cal 251 ) 

( 01) 1 Cn L Jout 433 (133 434) 1 All L Jour 23l 1901 All M M16 26 AU 512 r-nperor r 
Riiidesbn Prasad 

( 03) 5 Coni L R 128 (173 129 } Pmperor 7 Bat Asha (Dissenting from 4 Bom L R 64) ) 

( 13) 14 Cri I Jour 75 (75) 37 Com 376 18 Ind Cas 411 /n re Gcpala Bhan Chan Guh 


(16) 5 AIR 1918 IjOw Cur 48 (50) 19 Cri L Jour It* Shath Dawood r Vohomed llrahim 
( 11) 1 AIR 1914 UpP Bur 79 (30) 2UrpBufKalSl 16 Cri L Jour O'’ A ju v "^gaKyan. 
(70) 7 AIR 19 OS od 41 (|7) 14 S nd L B 168 82 Cn I» Jour I"© Fau»J/ako«rd t rmpercr 
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Under the present Code tho ease rfltist he false and either fri\ olons or vexatious* 
and there must be a definite finding to that effect teforo an order for compensation can be 
passed* The fact that a Magistrate ha? framed a chaige, docs not of itself present him 
from holding, after mqniij, that the chai^ i3 false and finolous or vexatious® 

As qualifjmg an accusation the term “frivolous” indicates that the accusation is of a 
trivial nature® or is ‘‘trifling,” “sillj” or “without duo foundation”^ The term vexatious 
implies that the accusation is one that ought wot to have been made and is intended to 
‘ harass’ * or ‘ annoy’ ® the acensed Tot instance, where a cntmnal piosccntvon is launched 

[See ( 69} 11 Suth W R Cr 10 (10), Ir re AfoiAoor Ghose (Complainaot layms claim to large janmias 
on chut without possessing documents to prove ngbts — Order under S 250 — Interference m revision 
with order refused on ground that complaint was falsa and xcratious } 

( 02) 29 Cal 479 (400), Et»akarmarl.ar v Preo ifalh Ditil (Where a case is found to be false snd 
vexations but is essentially one coming under S 211, Penal Code, Magistrate would not be exercising 
proper discretion m passing an order for compensation under S 250 instead of instituting proceedings 
under S 211, Penal Code ) 

( 07) 9 Cn L Jour 268 (269) 1 Smd LR 28 (TB) Uroirui r Noto (Oierrulmg 9 On L Jour 255 Where 
a complamt is not only false but al o vexatious, Magistrate has discretion to award compensation if in 
his opinion public policy does not necessitate sanctioning prosecution of complainant under S 211, 
Penal Code )] 

[See also (’17) 4 AIR 1917 Pat 591 (595) 19 Cti L Jour 837, Mangrd Kharxa v Ram Vhan 
(Serious charge cannot by itself be described ns frivolous and order of compensation is not justified 
unleas such charge is proved m fact to be fal»e)] 

[But see (12) 13 Cn L Jour 247 (248) 14lndCi8 599 31 AH S54, Eflw Stnij/M Mafbwra 


fai flma Iyer V Sn- 
iphmt was fijh® 


le mere fact tbit tbs 
e or inconclusive 


( 

( 

( 

( 

{ 

( 


■ Tstfate must 


^ 1941 Inb 10 (12) 45 Cn Ii Jonr 265 210 4n,1 f i 


23CnLJonrl.C;w«a»S,.tfflM Emreror 


'’'arnam 
Bisicas- 
Cisicos 
T llulund 

Emfcror v . 
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on mere suspicion’® or with a \jcw to put {ncssnre on an opponent in aci\il suit,” tho 
Magistrate is justiOcxl m acting untla this section Similaily, a false accusation of rape is 
aesatious to the person aecubOil ’’ 

But i\hcre the complainant's ca'^j is not nn impiobiUo one” and ho is ineicly 
unable to pro\o bn case,’* oi tbeio is nothing to show that it is mifullj fnl=o oi that there 
IS any perversion or exaggeration of evidence, it is not propei to hold tho complaint falso 
and \exatious Similarly, the fact that tbo complainant anti tlio accused aro on bad terms 
IS not a sufficient ground foi holding that the complaint is a false one 

9. " By his order ” — Befoie the amendment of 1023, the oider to pa> compon- 
sation was jiart of the ordci of diachaige oi acqmttal, that is to say, the oidci of diachaigo 
or aetiuittal and the ordei directing compensation had to bo mode simultaneously An 
order for compensation made, after such discharge oi acquittal, in a scpaiato proceeding 
was held to be illcgil ’ This is no longer law as after the amendment it is not necessary 

10. ('32) 19 AIT. 1932 Bom 177 (178) 33 Cii L Jour 302, Jk « Diiij/ia;! Uirjibhat 

11. (’33) 20 UR 1933 Bom 233 (231) 31 Cri L Jour 878, Dahyabliai v Tanffanio 

('2C) 13 Ain 192G Dorn 163 (161) : 27 Cn L Jour 1 18, ShanKar v Saiax Lai (In case ttio 
compUmt was filed m order to foico the Accused lo gi\eup his rights without dcfciiclmg them in » 
civil suit] 

12 f41) 28 AIR 19il Lah 19 (21) 49 Cn L Jour 2CC : 192 Ind Cm 295, I>arDi>h v ParasUam 

13 (’05) 3 Cn L Jour 123 (124) 1005 Pun Be Ko 67 Cr, Empercr v. Harpat Ra» 

14. (44) 31 AIR 19U Oudli 23 (27) 45 CnL Jour 137 : 200 ludCxs Pats Ahmad v Emprror. 
(When there aro crosn-ca^es and the fioai order m the connected case shows that there is a clear doubt 
about the faet<, an order under S 230, la the other case cannot be upheld An order under 8 250 
should only bo passed when there h no doubt About the (tlsily of the coinplunt ) 

( 21) 6 AIR 1921 Oudli 247 (247, 248) 04 Oudh Caa 201. £»tpercr \ Cliunnt 
('34) 21 AIR 1031 Sind 13 (19) ' 35 Cci L Jour 1038, Emperor v Dahch Dari/ahhan 
[See ( 86) 23 AIR 1936 All 303 (3C1) 37 Cn L Jour 421. DeeJian Prasad \ Jhtm (Unreliable or in- 

cosclosiae evidence)] 

[.See also (26) 27 $ti L Jour 033 (033): 94 Ind Cta 409 (Lah). Sunn alya v Daru (Some witnesses 
and zaildars report supporting tbc coinpLiiat without any rebuttal by the accu ed— CoinpUmt cannot lo 
said to bo false and fnsoloas or vcxntious)] 

15 (’29) 16 Ain 1020 Rang 14 (14) : 39 Cn L Jour 530, GanguU v Emperor 
[See (’35) 22 AIR 1035 Pesli 178 (170) 37 Cn L Jour 298. Otd Em v Abdul Khalil (Pnirta /aeie 
ca«e against accused — Mere di'icrcpmcy of twootcouipUinant’s witnesses does not jU'tify conelu ion 
that case is false )] 

[See also (’41) 28 AIR 1941 Mad 684 (885) ; 43 Cn L Jour 158 197 Iiid Cas 333, Venlayya 
Seethayya (On a complaint under S 426 and S. 4J7, Penal Code, m respect of cutting of the leaves of 
trees, it was found that the aceu'cd were entitled lo tlw leaver, the complaint was therefore dismisseil 
and con3pcn«atioii was awarded under S 259, Cr P C — Held that the finding that the accu cil 
were entitled to the leaves did not make the coinplnint falio and frivolous or veinlious, and the order of 
compensation was therefore unsudainaWc ) 

(’30)23 ilR 1830 Lah 702 (703) : 37 Cn L Jour 935, Ntm Delhi SlunieipalCommitUe V. P-am Bai. 
(Prosecution lodged carcle-sly and on undcipiate ground, but not gn>.sly c irelcvs or vindictive— Ko ea o 
lor compensation )] 

16, 1’33) 25 AIR 1938 Rang 209 (209) • 39 Cn Ii Jour 701. ilg Pflti a ilg Hya Dm 
Note 9 
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tliat the oi-der for compensation should bo embodied la tho order of discharge The tivo 
oidcis are made in separate proceedings It la only the order calling upon the complainant 
to show cause uhich is to be contained in the order of discharge or acquittal® The actual 
order for compensation is nccessarilj a subsequent order® But, uhere tho order of 
compensation is made along uitli the order of discharge or acquittal, tho provision of law 
13 complied with if tho order calling upon the complainant to show cause i3 also made 
siraultaneouslj with the order of discharge* The Older calling upon the complainant to show 
cause cannot cither precede* or be made after* the order of discharge or acquittal Although, 
tho Order to show cause is not made pait of the judgment of dischaigo oi acquittal, if it i3 
passed and signed immediately after the judgment, so that tho order can be said to be a 
continuation of the original piocceding, or part of it, it is not illegal^ 

Wheie theio aie tuo accused, and one of them is discharged on one day and the 
olhoi acquitted on a later day, the Magistrate cannot call upon the complamant, in so far 
ns the payment of compensation to the discharged accused is concerned, to show cause on 
the day of tlic acquittal of the other accused, as tho coao against that person is at an end on 
the date of his discharge and no ordei to show cause can bo made subsequently * But where 
tlio same accused is charged with two offences, and ho is discharged on one charge first, and 

[See ( 14) 1 AIR 1914 Cal 618 (519) 15 Cn L Jour 150, LaUt Molian v JTtmji Behart (Magistrate 
by bja order of discharge declaring case to bo false and vexatious and ordering complainant to paf 
comxiensation subject to any cause to be shown by him — On failure to show cause next day, order 
made absolute — . Order held satisfied requirements of S 250 }] 

[But sec ('20} 7 AIR 1920 Com 311 (314, 315) 21 Cri L Jour 371, In re Hag^nias Chanm 
(Notice to show cause why order under S 250 should not be made, issued on the same day and 
practically in same proccedisgs as order of discharge — Final order for compensation made some days 
later, below the order of discharge — Held, 8 250, cl (b) was sufficiently complied with ) 

( 06) 1 Cri L Jour 423 (421, 125) 8 Bom L R 847, Emperor v Puiiawic/iond (Do ) 

( 18) 6 AIR 1918 Lah 53 (59) 1917 Pun Be Ho 31 Cr 19 Cn L Jour 441, Emperor v Ssttdojor 
Bam (Do) 

( 14) 1 AIR 1014 Sifld 25 (26) 7 Sind L B 123 15 Cn L Jour 508, Ohanwnal v Empiror (Otd** 
for acquittal and coaipcDsaticn need not be pronoooced in same breath but must'be in same proceed 
mgs — Reserving order of compensation for beating objections is not bad )] 

In the following eases it was held that it was a mere irregulariiy curable by S. 53? 

( 05) 2 Cn L Jour 623 (524) 1905 All W N 214, legal Euhore v Abdul ATanwi (ffcld, under the 

circumstances of the case that two orders iDielit Im •« xooc-Aa •. > , a 

(14)1 AIR 1914 All so (68) 36 All • ' 

(18)5 AIB 1918 Cal 436 (436) IS ( 

(■17) 4 AIR 1917 Mad 628 (629) 17 

2 (36) 23 AIB 1936 Sind 240 (242) J3 Ui L Jour 121 30 Sind L B 359 Talib Delav.ar i 
Sajan Saleh 

[See al<o ( 37) 21 AIR 1937 Rang 301 (302) 38 Cn L Jour 999, Chidambaram v Chand Ah (ho 
opinion expressed jn order of discharge that case was false and frivolous or vexatious — No reason! 
recorded for ordering compensation ~ Order is bad)) 

3 - 

( 2<^ 

129 ■ . 

4 


1^, ./i. u u u uiiuious IS uoi nivgai jj 
( 29) 1929 M.d W N 277 (278, 279), 

G _( 33) 20 Ain 1933 N.j 29S (290 297) IS Hsg 1. Kls 34 C„ L Soot 1163, Emp.ror v 
.Ojl.li (No ref.tence Ibe otOet ol dacho^BOthataclrao ii to Im takso under S 250 

icntiy ncline on sugseslion of nccosed and ifsanno x/vi in -,o~_i . . , — ...-o - 


Koshti . 

rub cqncntly nclmg on 
Proecdarc litlj bad ) 


-- iuoiiaiciion IS to ne taken under S 250 

gscslion of flccased and issuing notice to complainant to show cause " 

Lay 
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iicqnittcd of other clnrgcs at a liter date, it 13 not illegal to pass an ordei to show causo 
■cn the later date ® 

10 “ Call upon him to show cause ” — When a Magistrate discharging or 
acquitting an accused intends to take action under this section, ho has to call upon the 
complainant forthwith to show cause whj be should not pay compensation to the accused 
•or if he Is not present direct the issuo of a summons to him to npiiear and show cause ‘ 
An onler for compensation made without giving the complainant an opportunity to show’ 
-cau-e IS illegal and mu=t be set aside* If the complainant is present, he is bound to show 
C'iU''e immediatclj lie cannot mast upon the grant of an adjournment for the purpose ® 

It i3 onh after the examination of all tlie ci uleuco, w Inch the complainant w ants to 
iidducc, tlut a Magistrate can come to the conclusion tliat the case is false and frivolous or 
Tcxatioiis and cvn award compensation to the iccu'scd Though he can discharge the accused 
sit an> stige he u not entitled to order compensation witliout examining all such witnesses,* 


■3 (3C)lj ^IR 193G Rom 163 (164, 165) 27 Cn L Jour 44S, RdtiS/ianAar r Saia% Lai 
Note 10 

1 ( 3*) 23 MR 1038 Rang 161 (1G4) 39 Cn L Jout 642, The Etng y 2Ig Thoung Shtce 
<38) 23 AIR 1933 Rang 247 (248) 39 Cn L Jonr 743 1938 Rang L R 1$3, 2Ia E Myaing v 
rJi« King 

< 29) IG AIR 1939 Rom 2S7 (238) 30 Cn L Jour 1112, /» re Foh Slahovied 

< 33) 20 AIR 1933 All 8U (818) 83 Cn L Jour 175, JII B Farttgi v IfMiiisipal Board. Allahabad 

< 26) 13 AIR 1926 AU 241 (242) 27 Cn L Jour 128, Kalka x ItanjU Svngh 

< 29] 1C AIR 1929 Cal 763 (764) 31 Cn L Jout 823, Bajarant Slajhi x Panchanan 

( 33) 20 MR 1933 Sind 220 (226) 27 Siod L R 78 34 Cn L Jour 767, Smperer v Sarup Singh 

Phool Svigh 

The following eases, d«cid«d before the amendment of 1973, holding that the complainant need 
-not be called upon to show cause, are no longer good law 

< 23) 10 AIR 1033 All 549 (S48 549) 45 AU 474 24 Cn L Jour 719. FaHcftaiK x E) ipcror 
( 14) 1 AIR 1914 Cal 543 (549) IS Cn L Jour 150, Lalit Mohan x Kvjija Lchan 

( 64) 1884 411 W N 115 (IIS), In the matttr of 3/»&thi5 Khan 

2 (38) 25 AIR 1938 Rang 247 (2J8) 39 Cn h Jout 743 1938 Rang L R 163 A/a E Myaxng 

T The King 

< 36) 23 AIR 1939 Lali 702 (703) 37 Cn L Jour 935 Hew Delhi Jl/umcipal Comiiitffec x Pam Sai 
{ 26) 13 AIR 1926 411 241 (242) 27 Cn L Jour 123. Kalha x Danjit Singh 

■i 19) C AIR 1919 All 399 (398) 20 Cn L Jour 774, Chouthi Ahtr x Emperor 

< 1“’) 13 Cn L Jout 268 (209) 14 lod Cas 652 (All), Guftart Lai x Ganga Pant 

( 22) 9 4in 1922 Rom 409 (410) 23 Cn L Jour 574 /h re Uahadev Patnlnshna 
(93) ls93 Rat 034 (634), Goimda x Keihaio Rao 
\ 94) 1>594 Rat 725 (720) Queen Empress x Manih 

< 15) 2 AIR 1915 Cal 225 1225) 15 Cn L Jout 707 Suhaa Singh x A/a/m6ir 
•< 06 07) 11 Cal tv h Isu (Ixii Ixiii), Se/fc Jonafr AU t ITirolol 

-< JJ,' A Anrr tf ^T/ JSCaldffS 92ioiCss-ilf JliwV r AlfAuil JVjj' 

( 23) 10 4111 1923 Lah 4o8 (458) 25 Cti L Jout 1312 Mughla x Mahomed 
( 33) 20 AIR 1933 Oadli 37 (38) 34 Cn L Jour 14, ATuwcipal Board, Luknoit x Abdul 
<20) 7 4IB 1920 1 at 211 (211) 21 Cn L Jonr 751 AAfoo J/tsfn % liatibatLal 
( 09) 10 Cn Ij Tour 220 (220) 2 Sind L R 4, Imperator x Achar 

t 09) 10 Cn Ij Jout 2’9 (230) 2 Siod L R 11 Bmperor v Jtlho 

[Scfalso (21)8Aini921 Mad 597 (507) 44 Mad 51 22 Cn L Jour 101 Appala I^arasayya x 

/ mperor (Order for compcntation made m spitoof eomplaiaant s request to examine bis remaining 

witnesses is not illegal Rut such order should not be nnde except in exceptional ca e« )) 

A) 0 see Note 11 

3 ( 20) 16 AIR 1929 Rom 287 (298) 30 Cn L Jonr 1112 In re T oh J/al<M'ied 
( 261 13 AIR 1920 1 oin 225 (225) 27 Cn L Jour 430, In re /sAjinr/n/ Manel lal 

< 14) I 4IR 1914 411 eu (S7} 30 All 132 15 Cn L Jout 193 CAnrtiu x Ei tpercr 

( 29) 16 AIR 1929 Cal “02 (703) 31 Cn L Jonr 628 Pajaram Mojhi x Pai c! aiinn OJiov 
■4 12'') 15 41R 192S Mad ICO (169) 51 Mad 337 29 Cn L Jour 114 PnrfJ flsarar * Auit'rr ». 

Aris iiiasnai if/ jlijui 

^ percT 

. It Accu'C'! acqu tted and 

1 was d-e to want cf exeT^ 
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except m verj' c-^ccptional eircuaistiinees® As to the effect of iircgulauties m the original 
hemmg on the proceedings for compensation, see the undcirocntioncd case® 

13. “ShaJJ record and consider any cause” — Sub-section (2). — Before 
making nn order for compensation the l&gistrate should iccord and consider any objection 
the coinphinant makes or nay cause he may show. An oidcr aithoub doing so is illepl 
and the defect is not cured by 5 537^ Cause may be sboan ■svith icferonco to the evidence 
already recorded, uhy coiuplamt should not beheld frjiolons or vexatious® 

It 13 not accessary that the actual words used by tho coinplainaiit in explanation 
should bo recorded scpaiatcly fts m the case of an accused under S 342 It is, hoTvever^ 
necessary that the Hagistrnte should at least indicate m his judgment that ho asked file 
requisite questions and he should set out the explanation the complainant ga\e and saj 

{ 82) 1682 All W N 116 (116) Jugntohan V Shtobalal 

( 72) 17 Suth W n Cr 6 (6), Jlnm Churan Dey T ShexUi Janniie (CompUint cJiamiaSed lor AeliW — 
Case not heard — There heinj no judicial deemoo whether case ij false or true compensation cannot 
bo Ordered ) 

(’68) 10 Sath W R Cr 61 (61) 2 Beng L R (s n) 15 Dilash v htahroo 
(’33) 22 AIR 1035 Peah 178 (179) 37 Cri L Jour 298, Gid Dm r Abdul Ehahl (Order 
peasntioo made without going through all the evidence ot the complainant though not iHegal o h ghV 

.... , . K hath 

lugb ibis 

db vu iiM. I ui.pijuui uu vvuisuier suv liiaoii>i(4ie lias taKcn all the evideaco produced on bebsh ot 
the prosecution— -Order ol discharge after refusing for proper reasons to Issue commiaS’O^ kt 
exemloatiou cl a witness is legal )] 

5 (’33) 1933 Mad W K 900 (902), irarultmthal v Hamasuami CheUy 

(’21) 8 AIR 1921 Mad 607 (597) 44 Mad 51 22 CrI L Jour 161, Apfnlanarasa]/ll(i v EinpCior 
(23) 10 AIR 1923 Lab 194 (193) 24 Cri L Jour 251 Deia Singh \ Emperor, 

6 1 34) 21 AIR 1934 Boro 157 (168) 58 Bom 298 35 Cn L Jour 641 In to Tippannn Eoidji 
MAnnaiaddar {Held that failure to reeoid evidence in summary trial did not afleet the \alul'ty ol fSe 
proceedings for compensation ] 

Note 11 

j oap T 1 «.» » lMii"5 


f3S) 23 AIR 1938 Rang 2i7 (248) 39 CriL Jour 713 1938 Rang L R lC3, Ufa D Ht/aingv f«'» 

King (If complainant shows cause verbally, what lie says should bo written down in words used by 
him ) 

homed T Tacooh (Tlui so even m 


I UJJ 2 tVeir JIO (311), Narayanasami ▼ Eukee lUddy 

( 22) 9 AIR 1922 Pat 157 (158) 23 Cri L Jour 261. Oro Narain ilahlo v Chhalloo Raul 
1 06) 5 Cti L Jour 298 (298, 299, 300) 1906 Upp Bui Rul Ce P G 61, Lmperor t Uga Fkc 
1'14) 1 AfR 1914 Sind 69 (69) 8 Sind L B 25 15 Cn L Joat 666, Mm/iouial v Emperor {Per 

Ilayward.J C ‘ *' 

cause shown P 
( 32) 19 AIR 19 
[See ( 01) 3 Bo , 

caMcd apon to show c 
1 09) 10 Cn L Jour 22 
(33) 20 Ain 1933 Sin 
Miwyh (In Bus case i 
mly of being heard )j 
Also sec ^clte Jl 

[But see ( 95) 2 Reir 7ll (711) Jlamuduy Eanutpya] 

2 ( 98) lS93 All W K 193 (199), Qaem Ewp««T ChtragH Itt 

80 (87; 36 AU 132 • 15 Cn L Jour 193, Ohurbm v. Emperor (All evidence- 

tendered by complainant in support of allegations m compbmt already taken at trial Itself -- Ro racoot 
“^^'^”^j“rtl.cropporti:njJyoJrrod3CmgerideDceiB order to show cause agftinct order of com 


I II lo/, r-u»WKra«i; Aarayan r Luzman Eabaji {Complainant was not 

?«rKps»Kj^ P/icwl 
lie given opporta* 
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Tvhcthcr bo tliougbl tbe cxplarintion satisfnctori, and if so, Even in tlio casct iihcio 
tbc complainant sajo nothing more than that tho evidence let in is true, tlio Jlagistrato 
should note m Ins judgment tint the complainant had no explanation to offci ^ 

12 "For reasons to be recorded '* — Tho Magistrate is bound to record Ins 
reasons for unking an order for compensation Tho lecord of icasons is almost a condition 
precedent to tho proper e\crci«c of the ponci ^ Tins is so exen in sumimij eases* 

The reasons must go to shon nhy it is that the Magistrate considers tho accusation 
against the accused to be frnolous or xexations and whj, m his opinion, it is a fit case foi 
awarding compensation* 'WTiilc Magistrates shonld bo on their guard against frnolous oi 
vexatious comj laint'* tho\ «houid aLo at the same time bo careful not to deny the protection 
and redrew 1 ro\ idcd bx lau against wrong doers * The policy of the Legislature in requiring 
rea=onb to be iccoided n to afToi-d an oppoitunit) to an appellate oi reusing tiibunal to 
consider tbc cufiicicncj of the leasons® The mero statement m the oulci tint in liis 
opinion the c\ idcnce ib higblj unsitisf ictorj ® oi that ho finds nothing m the explanation 
to justif% that the eomphint nas not false and cither frnolous or ^c\atlou3 ^ oi that no 
ease is made out against the accused and some of the occu'Hid u ere addeil i ex itiouslj * h 
not a good ica^on for making an oidei under tho section The reasons mint ho m addition 
to and apart fiom the finding of tho Magotralc tliat the acaisation nas cither finolous oi 
vesatiou" such as that the object of the complainant n as to harass the accused Hut it 

3 rts) 20 AIR I94> 241 (211) 43 Cm L Jour 33C W3 lod C« 253 Nai ilcrumal Na\dii v 

Ifuftu Kahln* MudaU 

Note 12 

I (Ssioj \IR 1938 Oudh 99 (00) 39 Cn L Jour 378, UtiajttrtiKfi t t Jagdat (Order for coinpcnn 
tion wittiout recordins reasons w illesil ) 

(•37) 24 Am 1237 Oadli 2C9 (270) 33 Cn L Jour 101 Amt iw Dalt \ Lrah) in Dali 

(37) 24 AIR 1037 Rao;; 801 (802) S3 Cn L lour 909 Chtdambaiam v Otand Ui (Rca°ona not 
recorded before order diccctiDg compcusstioD to be paid to accused — Or Ur of conipeimlion is bad) 

(20) IS AIR 192o Mad 1139 (1139 1140) 26 Cn L Jour 1501 Thndiaipan v J «/■« Perinial 

Thecan 

(OC)8CriLJour300 (391) lOCdWNSU Jmja Mh a Jsfiru/ Ih 
( 32) 19 AIR 1032 bind 156 (150 157) 2C Sind L B 200 33 Cn L Jour 044 Saf Ji v 7 ; ipcror 

(38) 20 AIR 193J Sind 220 (220) 27 Sind L R 76 34 Cn h Jour 767 rmperor \ Sanqsin; 
Pftcoliiuj; 

( 34) 21 AIR 1034 Smd 18 (10) 3 j Cn L Jour 1033 Emperorv Daloch Darpa Khan 
[See ( 14) 1 AIR 1014 All 80 (87) 30 All 132 15 Cn L Jour 193 ahurbm \ Emperor 
( 06) 3 Cti L Jour 123 (124) 1903 Tun Be Ko Cr 57 Emperor r ifarpat Pai (Reasons for awardin, 
compensation for making frnolous complaint and the order auatdiag it mu't be conta ned m the order 
of d scliarge or acquittal ) 


4 (1802 90) 1 Ujp BurRul200 (29») Queen Ettireeai M\ Te 

5 ( 38) 25 AIR 1038 Oudh 90 (00 100) 39 Cn L Jour 378, BftojJtaiidui v Jjgdil 
(’37) 24 AIR 1937 Oudh 260 (270) 38 Cn L Jour 101 KnsAna Dait t Drahi la Dalt 

( 25) 12 AIR 1025 Mad IIJO (1139 1140) 20 Cn I Jour 1501 Tha Unppan v 4 cern Piruwaf 
[Sci; ( OG) 3 Cn L Jour 300 (301) lOCalltASlI imjad (It v Ashraf Ah (In tins case the jud^ 
meet did not contaiu statcmcot of tbo (acts aor any critesm of the mcidenU iniolrcJ nor aa> 
reasons tsly tie case was considered to be (civolou — Ilcncc II gli Court set a« de orde to 
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baa been bcU m some decisions’^ that the Magistrate is onlj bound to give reasons for 
ordcung compensation and not for big finding that the accusation is false and fn^ olous or 
Tcxatious 

13. Amount and nature of compensation, — The compensation awarded to 
each accused should not exceed one bundled rupees The section docs not mean that if there 
are a number of accused, the total amount awarded to all must not exceed one hundred 
rupees ’ 

Money ordered to bo paid as compensation under this section is not a fine^ though 
it 13 made recoverable under S S47 as »/ it acre fl Sne^ The sum awarded a3 compensation 
IS h> way of amends or compensation to the accused and should not he ciedited to the 
Government^ As to the method of rccoxety of fines, sec s SSC 

Tho section 'ihould not he used as a punitive measure and ni an ardmg compensation 
the Magistrate should be strictlj guided by the loss or incom onicneo which the accused bag 
sustained ® Any misconduct of the accused may also disentitle him to any compensation * 
Tho powers under this section are to he excicised onlj m fit and piopcr cases and 
not indiscriminately m evciy case m which the acciml is dischaigcd ^ 

14. Who can be ordered to pay compensation.— Compensation under this 
section can onlj ho awarded against a poison upon whoso complaint or information the 
accusation was made, and not against a person who did not institute the proceedings hut 
was onlj examined as a witness’ Where a judicial ofticci inahcs a complaint under S r6 
acting in his judicial capacitj , it is not to bo lightlj prosumod that lus conduct is vesotious 
or fuvolous and no compensation should he nwaidcd against him under this Boclicm* 

Public officors are not etemptod from habilitj under this section when they malw 
a complaint® A police ofticcc mabmg a repoit m a non cor/ntzahle case most be tabsn ha 
lio only malving a complaint and is not exempt from liability under the sec tion* 

11 (30) 23 AIR 1938 Rang 230 <232) 37CnLJour773 14 Rang 378, ^/a Sm 7 JU? Mating 
(38) 23 AIR 1930 Sind 240 (242) 33 CnLJourl2l SO Siod L R 339, Talib Defawar \ SajanSalth 
Note 13 

1 (20) 13 AIR 1928 All 295 (298) 27 Ctl L Jonr 702, Par»di«i4m v Fmperor 

2 (’03) 26 Mad 127 (129, 130) lu i/u matter oj Byrax-aln Katdtt 


■ • 350 itseli provided 

( 01) 23 Cal 164 (166), Lai Maho7nad Sha\kh v £?a(couan ilisaas (Do ) 

^ No^l02 Cr, p 101 (101), Jumna Dost v Pamla 


« (O’HOOl^PunL R^No 2JJ.r _65(6Gj Criw^ Ja»ar Swjf 7 i 


r uanganath Aos'ii*’ 


ft Abrol Y S L Sirpatd. (Awatdiag 0 ^ 


1 ( 93 1900) 1893 1900 Low Cur Ral443 (443), Jfa Piea lon 

2 ( 71) 15 Sum W R CiV 506 (507) 


JoarCU, SaWiv Fmperor 
y Ofaiing Po Vj/a 


s ■ . . ■ ■ j, 

> mp^ror * . / * ai -iiu itu;, 3iU •'*‘1* 

( 02) 26 lyim 150 (157, 153) 3 Com L R 530 (TD), Xinj Fmperor v SaAa 
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The ■non! includes al‘!o A “junstie person" lilvo a corporation So a 

inumcipil coininittce nn> l>e ordered to pij compensation under this section® An obiter 
<hctnm Ins Iwu expressed in tlie undermentioned ca^se* to tho effect that thcie is nothing 
in the section to niaho it non applicable to the ciao of exen tho Cion n 

The quc'tion whether a servant is icsponsiMe under this 'section for an information 
lodged on behalf of bis nnster is one of fact and dcjicnda on tho question whether the 
fcrxant is inerelj the month piece of tho inastcr or uhether ho aUo joins the master in the 
accusation In the httcr ca«e he is liable* 

A guardian or next friend of a minoi comiilamant® or a I'Cison uho only instigates 
the giMng of fil'O infoinntion but x\bo docs not himself make the complaint or gi\o the 
lufoimation'* cannot Iv oideicd to paj comjxnsation 

IS To whom compensation can be awarded. — A complaint inaj be uclU 
founded as i-egaixla «onie of the acen^ed and jet xcxahoits and fiisoloiis as regards others 
So uhere a Magi, trate discharges one of the ax^osed, anil comicts the other accused, he 
can auaixl corapen-ition to the accused who is discharged * 

16. Imprisonment in default of compensation — Sub^sections (2A) and 
(2B). — Before the amendment m 1923 a Jlagistiate had no ixaucr to order imprisonment 
in default of jxiament of compeneation alletnaliiehj m the order for injmont of 
comiiensation it>elf Ho could order impiisonmcnt only aftei the faihne to iccoaer tho 
compensation* But nou ?uch an order can be made in the Older itself 

(12) 13 Cfi L Jour 733 (733) 6SndLR$3 17 lod Cas 61. Impdrator a Khuthal Das (Infonna* 
tioa laid b; police officer before Magistrate ooder S 51 Domba; District Police Act is complaint for 
tbc purpo es of is 250 ) 

5 ( 23) 10 AIR 1S23 Lab 31 (31) 31 Cri L Jour 463, Mwuctpal CownnUce, Lahore r liatlanehand 


U ordered to pay compensation ) 


[See also (86) 1880 Rat J09 (309) Queen Empress a Dhxma (Executive body cannot aatborisc a 
scrranl to prefer a nrongful complaint and sO screen the compUinaot from legal penally )) 

8 ( 12) 13 Cri L Jour IJC (137) 13 Ind Cas 824 (Lab) Isa x Panon 

9 (30) 27 AIR 1940 fund 134 (130) 41 CnL Jour 789 I L R (1910) Kar 470 (FB) ifd Jlashm r 

fmperor (Section does not apply to ponish the real complainant as against tbe formal complainant ) 

( 18) 0 Ain 1918 Smd 2o (23) 12SiDdLR76 20 Cri L Jour 100 Emperor i Siu^iar 
Note IS 

1 ( b2) 5 Mad 381 (382) 2 Mcir 316 Nutnlcr v Atnbu 

( 77) 1877 1 an Re No 15 Cr p 31 (32), Gokra Shafui v Amtra 
Note 16 

1 ( ”0) 2 M\ p }i c It 130 (131) Queen t Copal 

( 93) 18 All 90 (97) 1893 All IJ N 241, Queen rmprets v Piimin 

(nOlO Ml 73 (74) 1890 All \\ N 180, Vanjlh t J/antL Chand (Oicmiled on another point 

in 20 All 512) 

( 92) 1892 Fat Oil (Oil) Queen Ftiipressx Ilari 

( 75) 23 bulb W It Cc 01 (05) Btsheshnar v ilisAuambar (Compensation awarded — Complainant 

ndmitting that Hl hi', no goods Magistrate can proceed to impri on him in civil jiU — Bat warrant 

of d stress cannot be isaued simultaneously with order of impri'mnnient ) 

( 91) 21 Cal 979 (03j) Fni'ijeeiaii E«r»j» t DurgaCharan 

(’93) 22 Cal 5SC (588) Shtb Xiath Clientg x Surat Cfiiiiider Sarf nr 


30 Ca! 123 on another point.) 


•( 11) 1 MR 1914 Cal 548 (3I'«) la Cn L Jour 150 Jjalit J/aLan x Kunja Bel ■ 
( IM 3 XIR lOlSCil 430 (IJ7) l8Cri» » — ~ j...’ ri . 
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The Magistrate has no power to oidei that the sentence of imprisonment m default 
fiVinP take effect after a teim of cimI detention TdiicU the complainant was undergoing at 
the timc^ The term of thirtj dajt. imprisonment can bo imposed in lespeet of each ct 
«c\cral accused m uhose fa\QUi pajment of compensation has been oidered though the 
aggregate term of imprisonment exceeds thirty days* Where a portion of the compensation 
IS recovered the person ordered to pay compensation is liable to imprisonment only for "i 
proportionate part of the peiiod of one month mentioned in this section ‘ [sub s l 2 E)] 

17. No exemption from civil or criminal liability— Sub section (2C) — 
The compensation awaided undei this section does not deprive the peison compensated of 
his right to fmthor ledicss either hj a r^Uor civil suit or a cinmnal prosecution agamt 
the per'=on oidered to i ay compensation under this section ^ 

An Older foi paj uient of compensation does not debai the Magistiate from directing 
the iiosecution of the complainant under S 47C for an offence under S 211 of the Penal 
Code* Koi does the starting of the piosccntion of the complainant bai an orclc for 
compensation under the section* Ihe question whethei a Jlagistiatc is to act undei tins 
section 01 pioseciitc the coraidamant under s 211 Penal Code oi to do both is m the 
disGietion of the "Magi tiate himself And depends upon the facts of each particular case K 
prosecution is necessaiy on giovmda of public policy it would be a wiong e:^ctcise of lu^ 
discretion if ho weie to act under this section instead of instituting a piosccutiou 1^ 
pcogecution on tho otbei hand is unnecessary on giounds of public pohc\ an older urdei- 


A>je 

( U4) I Cti L Jour 7(5'’ (70'’) 17 C P L R 104 Bh%wa Ku i 6 » v Ra» in 

(20) 7 AIR 1920 Mag 103 (109) 21 Cri h Jour 2'>6 Bakajt 7 iU«;« id Smgh 

(20) 7 AIR lO’O Pat *’11 (ail) 21 Cti I. Jour 751 AlliMM%$lnv Natobat Lai 

{ 97-01) 1 Upp But Ral 71 (71) Queen E ipress v Ega ilpit 

( OS) 2 Cri L Jour 724 (724 T^S) 3 Low Out Rul JT* uj Emperor v Pan Aung 

2 ( 25) 12 AIR 1920 Rang 202 (203) 3 Rang 93 26 Cti L Jour 821 E nperor v Ma Lha Oji 

T ila Kha Gji 


Note 17 

1 ( 03) 30 Cal 123 (1‘’9) C Cal W N 739 (FB) Zfe » Madhub r Kumui Kumar 
( 70) 2 N W P H C r 58 (38 69) Adra n 7 Harbt Hub 

2 { 2j) 12 AIR 192S Oudh 5 jS (558) ^6 Cn L Jour 527 ffo/w Khan v Ei ivcror 
{ 93) 21 Mad 237 (■’39) 2 We r 312 Add la 1 7 Alaga i 

( 07) 2 X\€t311 (311) 

( 7o) Weir 3rd Edu 908 (908) 

( 17) 4 AIR 1917 S nd 19 (20) 18 Cri L Jour 414 (414 4l5) 10 S nd L R IB** Ulti B ixv EnpeTof 
Also see S 476 Note I 

[But see 2’ Cal 566 (o88) S) »5 Eath Clang 7 Barat Chimder (It was never intended tint 
recourse should be l ad to the provis 00 of S 560 Code of 1882 (correspondtog to S 250 m the present 
Code) m ft case m wh^ch the try ng Magistrate 13 of op n on that the eompla nant should bo prosecoteJ 


not illegal bu* 
S 211 Peo'’' 


> Ichar V TirK Shah (Mag strata 
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this "oction, insteail of a prosecution ^\ill not be wrong* The fact that the Magistrate did 
not desire to act rindor this «cction cannot also preclude him from directing the prosecution 
of the complainant® 

The compensation awarded will, of cour c be consideicd m pa'ismg sentence in the 
c%cnt of a con\iction as the result of the i»r03ocutiou* 

18. Abatement. — ^^’he^e the accused to whom comitcusation has been oidered, 
die- just after the complainant Ins filed his rcMsion in the High Coiiit no order can bo 
j-ns cd on the petition aa no notice can be seracd and no proccedmgs can he taken against 
a dead person^ But whcic the complainant dic« after falmg a rcMaion against an order 
oi compensation the application does not abate but can be prosecuted hj his legal 
iipie'Cntatnc 

19. Appeal— Sub section (3) — r>cfore the amendment of isoi no appeal laj 
a.imst the Older for compensation* Sub sectioia (3) now inoMdos foi an appeal 

Before the amendment of 1923, no appeal laj against an oidei under this section 
ed bj a fir«t cla«s Alagistrate* Siib>^tion (3) now pioaidcs for such an appeal if the 
amount awaided exceeds rupees fiftj No appeal Im against the order of a single Judge of 
the High Court m re\ i«ion fioiii an order under this section * An appeal hco when the total 
amount ordered to bo paid exceeds ru|XJCs fiftj caen though the amount to be paid to each 
of the accused wheio there are more than one does not exceed that sum* ^^^le ^0 an order 
lor compensation i, appealed against the accused should on the i rmciplo of rntdi altei am 
iaitem rcccne notice tbeicof and the Couit bearing the apjxial would be exercising a 
liojer dieciction to gire notice to the accused in such cases* bee also s 422 An appellate 

4 (03) 27 Mad 59 (60 61) iCriL Jour 230 2 W«ir 313 Tn ua«f/'o/ Tami UeJdi 

[S«e ( 19) C Air. 1019 Put 81 (33) 20 Cci L Jour 220 Lalji linn v F ni eror (Order to pi; com 
pensation under S 2u0 pissed — Sobsequenl order calliDg upon complaioaot to show cause why 
1 roaecution under 8 211 Fenil Code sboutd not bo sanctioned held not jiiatified under tbe particnkr 
circumstances ot tbe case )] 

5 ( 11) 12 Cri L Jour 521 (522) 12 Ind Cat 239 (Upp Dur) ila Ma v Emperor 

0 ( 01) 1 Cri E Jour 597 (S9o) 1901 Pun lU So C Cr Jlfutl t J/u'iommad 

Note 18 

1 ( 93) 1893 Eat 631 (631) Ooundn ^ Keshava Ra« 

2 ( Os) 9 Cri L Jour 103 (103 101) 1903 Tun Re So 21 Cf. rwH Singh v D tola 
A1 0 «ee S 431 Sole 1 ond S 439 Note 43 

Note 19 


’iHai 

( 2>) 12 AIR 19’5 Com 129 (129) 49 Bom 440 26 Cn L Jour 130 Pereira e Dat ting Pu'oof 
( Jf-) 15 AlU 192S Lab 038 (635) 9 Lab 462 29 Cri L Jont 430 Sarab Binl x Bir SmjJi 
( 20 13 Ain 19‘>6 1 at "0 (70 71) 26 Cn L Joar 1501 SobhiC Uatlah v Emperor 
t •>ri lainior 4jiaiiuQlvDi bar 

^ Eaiirniirfin 

■ V Jesa Pam 

ibii (Order by appeLate Court 

1 •i‘-»ed witboui notice lo accused is not bad in law — But very otteo notice in such ca»e u de=imble ) 
(0j)3CnI Jour 4 j9 ( 459 ) jg Mad 187 Pwiferori Palanvipp I e'aii 

{ to) 9 Cn L Jour 1 o (150 151) 1 Ind Cas 79 33 Mad 69 A agi Fcddi v Easfapjxi (Notice lesally 
not necessary — nitli Court will not interfere on tbc ground of want of notice unlc'a iberc is some 
i re^ulirity of tbe order of loner Court ) 

( lo) 2 AlU 1915 Mad 910 (Jio 912) 10 Cn L Jour 123 (I’S 129 130) Ss Mad 1091 I en'a aramn 
Iit/rtrs Arisf iia /ill ir 

( .1) 8 AIR 1921 Mad 231 I’si) 2 > Cti L Jonr 533 Cns’naCw' Narc^anJ Pus. (9 Cn L Jour 
150 J3 Mad fc9 followtd ) 

( ) 13 All I'ldCSind 113 (lit) 20 S n3 I 1. 41 2T Cn L Jc-r 1' M r e E-raf im 
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Court Cftu go into all the facts of the case, in ordei to clcteimmo uhetber tho case vs faho 
and N€satiou3® Bat an appellate Court twU not set aside an order for eomponsatioii except 
for very cogent reasons inasmuch as the power to award compensation is discretionary 
uith tho Jlagistrate^ As to uhether additional evidence can he recorded hj tho appellate 
Court m an appeal under this section, see Note 3 on S 42S 

20. Revision. — The High Court has ample jiuisdictton to levi&e and exaraine an 
Order under this section, m tiio exercise of otdmary icvisional poueis and iindei S 435.^ 
thougli it will not inteiferc uhen no piejndice is caused® 

The High Coiut can also entertain a revision petition in the first instance, though 
Ordinarily it is the piactice not to entertain it wntliout its being picscnted to tho Sessions 
Judge or the District Magistrate® 

An accused person after his acquittal is not an accused within S 430 (2), and hence 
has no light to be heard m a revision x^etition against an order for compensation under 
this section * 

It has been held that in cross cases while the trying Magistiate should, so fat as is 
possible, keep the evidence produced m each case distinct m his mmd, a ve\isiQna,\ Court 
mth both cases before it need not confine them m watertight compaitments when 
considering whethei an order under tins secliou should or should not be upheld ® 


CHAPTER XXI 

OF THE TRIAL OF WARRANT-CASES BY MAGISTRATES, 

Procedure m 25 1«* The following procedure shall be observed by 
warrant cases Magistrates m the trial of warrant-cases. 

Synopsis 


1. "Trial, ” meaning oE Soe Mtea on 

Section 4 (1) (k) 

2. "Warrant-case " 

3 EUect of non-compliance with provi- 
sions 


■4 Change ol procedure subsequent tod 
meneement oi trial 


5 Joint trial of offences triable as summons 
and warrant-cases See Note 2 on S 241 
* 6 Presidency Magistrates, procedure of 
isOTE to the Synopsis See tbc holes indicate for the following topica 

into summons ci SJ ^ 


Splitting of warrant 
Notes 

Procciluro for summons ca<es wacmntca<«s and 'Pr.,! ™ . o a o,™ v o c olS 

Sessions cases compued and contrasted S« Trial-^minencoment SeoS 252.N0Jo2,S 
S 251, Notes S and i, Sj 2U. 206 „ , ® , , 

Inalot warrant-case asnsummons-Ciise SeeNo'®* 

1 Trial, meaning of — Sec Notes on section 4 (1) (K) 


Is^ue of summoDi instead of warrant See Note 2 


• 3862 


251, 1872 S 213, 1861 Nil 


■ ’ BAorasa Now r Suhdio 

accused — Compla®^'^^ 

cw™ ’ ‘ ^ 26». s„r,„dn Nath v Basanta 

7 (■38)!5inilD38Ilans200(201) 3ac„tJ„„r5s7 L It JilroliS L S^rra.l 

Note 20 

^ ' (Order fo® 


nftror. 
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2. “Warrant-case ’* — Tor tlefimtion of T\anant case, soo section 4 (1) (n) 
AMicrc the oflcncc h one triable ns a warrant ease, the fact that ft summons instead 

of ft wairant was is'ued midcr S 204, does not affect tlio character of the offence and it 
cannot bo tried ns a «uramon3 ca‘?e* bimilarlj, whcic an offence is tiiahle as a wairant 
case, the Magistrate cannot split it np into its component parts which constitute minor 
offences so as to be able to tr> tbo case as a summons cose ® 

3. Effedt of non-compliance with provisions. — It has been held m tbo 
unJerinontioncd ca'ics* that where a Magibtrate tries a warrant case as a summons case 
and acquits the accu-cd the order of acquittal opciates only as an order of discharge under 
S 253 and not as an order of acquittal bee also ^oto 19 on s 537 

4 Change of procedure subsequent to commencement of trial — MTiero 
the offence chaiged at the commencement of proccediogs against the accused is triable as 
a warrant ca'=c and the tiial is commenced os a wairantcase, it is not open to the 
Magiatrate thereafter to abandon the procedme prcscitbed for the trial of warrant ca'ics 
and adopt that of summons cases on the ground that the accused appears to have committed 
onlj an offence triable as a summons case, when such course is likely to prejudice the 
accused m his defence* Simdarlj a Magistnte who has commenced a trial under this 
chapter (chapter 21) cannot subj>equenU> change the procedure to one under chapter 22 
(sunimarj trial*) as «uch a comse would bo piejudicial to the interests of the accused® 
But whore the irregulantj his not m f ict occa»ione«l a failure of justice it w ill not ina ahdato 
the trial ’ 

Section 251 — Note 2 

1 (68) 10 SutbW B Cr 31 (31) VuitdLallv Bhagtrally 

2 (‘*1) 8 AIB lO'l All 283 (284) 22 Cri L Jour 14C Oaiiga Saran v Emperor 

Note 3 


( 69] 13 Sutb W R Cc C> (66) 4 Beag L tt A Cr 1 Queen v Cobcrd/uiii B^ra 
[See also ( 98) 22 Bom 711 (713) In re Samsudin ] 

Also sees 245 Note 3 and 9 403 Note 14 

Note 4 

I { 21) 8 AIR 19’1 All 282 (281) 22 Cri L Joor 14C Gan^ Saran v Emperor 
( 27) 14 AIR 1927 All 270 (270) 28 Cri L Jour 227 Oovind v Emperor 
( 67) 1887 Tan R« No 17 Cr p 34 (46) Empress \ Ghtdam Ifosatii 
( 1C) 3 AIR 1916 3Iad CIO l610) 16 Cri L Jour 2o0 (Col) In re Apixivu Padayadit 
( 28) 15 AIR 1928 Lib 294 (295) *’9 Cri L Joor 23> Ocoi Dajfal v ill liittan Den 
(21)22CtiLJoure83(G83 681) 63 Ind C>9 619 (Pat) IfuiisAi Tcti \ Fmperor 
[Sec also (23) 12 AIR 19’5 Oudh 200 (>O0) 2o Cn L /our 1271 Dan Satan v Earn Sagar 
(Summons-Case tried as warrant-case — Procedure not to be changed to that of summons-case )j 
AUo sec S 236 Note 2 

[See however ( 84) 7 5Iad 454 (4a7) 2\\eir5ol Queen Ej ipress y Papadu] 


[See also ( 43) 30 AIR 1943 Pesh 89 (90) 45 Cn L Jour 167 210 Ind Cos 10 EAursAii s a EeAan t 

Emperor (Charge under S 302/34 Penal Code — Magistrate thmkiog that there was nothing in 
evidence to show as to who caused the stab wound turning to summary side end convicting aecu-ed 
under S 323/31 — Held «uch resorting to Fomniery Inal in the imd t of the proceedings was 
uudcsirable )) 

(But see (99) 22 ^Isd 439 (460) 2 Weir 254 Quern Empress r Pangamani (Comm tmect p t>- 
eeedings — Magutritc finding original charges not su tamable but charge of other o9ecce tnab j 
summarily maintamallc — IK can try aammanly lor such offence instead of di-Charging aeca ed if L'* 
has acted boikt fide m the inlcie-ts of ju>tiee ) 

{ 01) 1 All L Jour 272n {>73 i) DasiiJeo y Ktnj Emperor J 
3 (17) 4 AIR 1917 Smd G9 ^70) 18 Cn L Jour G»l (621) 10 bind L R l-'S AJv y Emper-'r 

(Slcalma a cow and taVmg a to »Uuobter yard is sot triTuI offence) 
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5 Joint trial of offences triable as summons and warrant-cases — See Note 2 on 

Section 241 

6 Presidency Magistrates, procedure of — TIic protisions of this chaptei are 
Applicable to trials before Presidewev Magistrates except m so fai as tbeir appbcabibty u 
otheiwi'^e sitecificallj excluded^ 


252* (/) When the accused appears or is brought before a Magis- 
Evidence for proj^cntic® trate, such Magistrate shall proceed to hear the com- 
plainant (if any) and take all such evidence as may be produced m support 
of the prosecution 

Provided that the Magistrate shall not be bound to hear any person as 
complainant in any case in which the complaint has been made by a Court 
( 2 ) The Magistrate shall ascertain, from the complainant or other- 
wise the names of any persons likely to be acquainted with the facts of 
the case and to be able to give evidence for the prosecution, and shall 
summon to give evidence before himself such of them as he thinks necessary. 


1 Legislative changes 

2 Scope of the section 

3 ‘Appears or is brought 

4 "Shall proceed to hear the complainant ’ 

5 ‘ Take all such evidence as may be pro- 

duced in support of the prosecution ’* 

6 Proviso to sub-section (1) 


Synopsis 

7 "Shall ascertain ' — Sub section (2) 

8 Process fee See Notes on S 544 

9 Production and inspection of deeu- 
menis 

10 Cross-examination of witnesses 

11 Procedure under the section — TrisI or 
inquiry See Section 4 (1) (k) 

12 Revision 


NOTC to the Synopsis See the Notes indicated for the following top cs 
Duty confined to ready evidence See Note 6 Irregulanty in arre«t See Note S 

Duty of piosectttvou and inleience from non'eaami Section mandatory Bee Note 5 
nation See Note 5 Saboequenl list of w tne ses See Note 5 

Duty to summon nitoe<ses See Note 7 Xe.U\ s admissions See 8 20o and S 2o5 Note 7 

Heating— -Not csammation See Note 4 'Wartanl to a witness See Note 7 


1. Legislative changes 

(1) The Code of I 86 I did not contain any express pioaision entitling the accused to 

C10S9 examine the prosecntion witnesses befote the fiamtng of the chaige Ths 
Code of 1872 contained such express provisions (Sections 218 , 191, 2U) The 
express piovisions tiere omitted m the later Codes 

(2) The proMSO to subs (l) Las been added bj the Code of Ciimmal Procedure 

Umeudment) Act is IXNnil of 1923 tC/ s *>00 (aa) and s 214, proviso! 


2. Scope of the section — This section repiires that the trial of a warrant- 
ca c must cominenco witli the bearing of the complainant (if anj) and the examination of 
the prosecution witnesses The Magistrate has no power to forthwith require the accused to 
slate hi3 plea and on his admission of bis gnilt, comict him without taking any evidence 
ns in a summons^aso * (see ss 212 and 2I3 ) 


S 252 1872 Ss. 214, 190, 362 Para 


1 . 1861 Ss 249, 186, 193 


1 (32) 19 AIR 1932 Cal 805 (‘iCo) 33 Cn L Joor B28 i’ajfiiStr Kal ar v Emrcrcr (Presidency 
Magistrate u boand to (mme charge under Section 254 ) ^ ' 

10 CrlL Jour 538 (539) Dosehhax J Dliondyv Emperor 
1 rlildcnc^s-iyratel Einprci t ifMuI (Oflence of ndnltery cannot be tried summarily by a 

, Section 252 — No*e 2 

1 (OC) lCriI,J0OT''31C31 »3-) 20 W 372, CJ i«i,opaM„ 
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This eectioii, like the othei sections in this clinploi, aiijlics to nariantotsos 
■qonenllj Hence, it nprhes to n cise slsttcil on a police ehallnn ® 

3 ” Appears or is brought.” — This section cmixiwcis the Mngisliato to 
pioccctl ^itU the tnal ot an accu<^l person nhone\er Ive appears or is brought before a 
Jlagi tnte” The Icgnlitj or otherni c of tlic arrest under nliich the accused is brought 
l-cforc the Magi'tnto doco not affect the jurisdiction of the Magistrate to trj the accused * 

As to the right of the •icciisetl to appear b> pleader sec S 205 and Notes tlicroon 

4 “Shall proceed to hear the complainant.” — llns section only requires 
that the complainant should be hmjtl It docs not tequuc tho cxamvialion of the com 
plamant on oath * 

The Magi«tiatc must proceed to licai the case though tlie complainant uishcs to 
aiitbdnn- his complaint * The rea'^n is (hat in nanant ca«!C3 the complainant ts not entitled 
to mthdrarr his complaint See S 2tS and Notes thereon 

5 “Take all such evidence as may be produced in support of the 
-prosecution ” — Thi-j peetion casts ufon Iho Magistiatc the dut% of taking all the 
CTidcnccpioduced onbohall of thepioseeution unless it is urcleiant^ Cut this dut> applies 
-only (o the eridencc ulach isrcadj uhcnthccasci3tnli.cn upfoi hearing and the Magistrate 
Is not bound to go on taking the caulcnco that may lo offered suliscqucnth from time 
1o time* 


2 ( 45) 82 Al£ 194S Lah 201 (‘*04) '**lIndCu274 Ilemon Pan % Lmperor (Assumed) 

( 40) 27 AIR 1940 Nag 800 (391) I L B (1942) Nag 333 42 Cii L Join 209 Hansraj \ Empeior 
LS<e (3“*) ‘>3 tIR 1939 Nag 103 (104) 89Ciir JoutC** ralatAU\ Hid Murad] 

Note 3 

1 ( 11) 12 Cn L Jour 3o0 (3<jC) lOIodCasdoG 35 Bom 22o (SB) Aitprio i ^ inaya! Dautedar 
(04) 1 Cri L Jour 535 (537) 31Cal5>7 £»ipcr«>rv Uadho Dhobi 
( 99} 1899 Pun rc No C Cr p 17 (18) Sobfta e Empress 
(Ob) 15 AIR 1929 Siod 101 (103 164) 29Cti L Jour 1089 II \ Ewpeioi 
( 03} 26 Mad 124 (125) 1 Weir 630 Pubixe Prosteulor v Eoialtt Eesxgodu (Ca<ic under Madras Abkari 
tet S 34 — Poorer of a C rcic Inspector to arrest accosed m aootber circle ) 

AUa see S 46 Note 0 S 177 Note 8 S 190 Note 17 and S 537 Note 9 
[See however ( 25) 12 AIR 1923 Dorn 131 (133 134) 49 Bom 212 20 Cri I Jour 441 Caitdn Eanoo 
\ Emparot ] 

Note 4 

1 { 20 ) 9 AIR 1922 Mad 120 (128) 23 Cii L Jour 203 /« re Kunl i Kadir 

(29) 10 AIR 1909 Cal 209 (230) 30 CnL Jour 942 Santiiam Mandat x Fmpcroi 
[See { 45) 33 AIR 1913 Nag 127 (129) I L R (1915) Nag 419 Mohamad Ehan v Emperor (Hearing 
of cam( la uant merely me >qs granting of audience U docs oot amount to exan mution )J 
[See also ( ) 5 ; 90 aIR 1935 1 at 515 (5‘*0) 36 Cn I Jonc 1351 15 Pat 09 Keicat Pam v Emperor 
(CJonviction not vitiated lii ab'ence of eraniination of conipU nant) 

( 38) AIR igjb hifj loj (101) 39 Cn I Jour O'* Itahat Alt v Vtf Murid (Fulure to evanuiio 
eom[ la nai t does not vitiate trial )] 

2 ( 29) IG AIR 1929 Ma 1 7 (81 ha asiml alu Naidnv Natna Pillai 

(27(11 AIR 1927 Jian„ 174 (174 175) 5BaDg 146 28 Cn L Jour 049 Mating Thu Date v I Pohtftm 
(Public 1 roaocutor on the instructions from the District Meet trite n av lionevcr 'nilhdrair the prosecu 

( 8J) 13 Bom 600 (COJl 2ii rc Gnnesh harayan Sathe 


Note S 

1 i 09) 7 Cn L Jo ir 27 ’ 273) (Lali) Ml DegamUtbix Gulam Mvha iitad 

(13) 14 Cn I Jour 412 (412 20 Ind &is 236 (All) Gofcal Cland \ i/ot-abir JUiiir {CowiUintda 

rni -<-3 oil <xin m tion of one out of several pro ecnCion witnes es — Proced itc lUeg'-d ) 

( CO) lrC9 Rit .1 (21 22 leg \ Daya Ersur 

( 15) 2 AIR 1915 Mad 92) (»‘’5) 10 Cn Ij Joor 150 (157) Venlafappayya \ Tenka ara'nanaj-jo 
(llagutmtes 1 ould ui«„j eij^ry of taking upon thetMselTe~ the duU--a of dec ding on Utolf cf the 
j art c- wl icli XMtdp' c, ^bould be essnuned ) 

(Nre ( 33) 29 AlR I9jj 374 , 377 ) gg I It 76 So Cn L Jour 404 Tulndas v Che'ar^it 
(t\ ) ell er nitne-a. is nccsssarv or not si ouH be dcknnined by romy lurn i ci and not bv Mag’ trete )j 

2 ( Js) 2 j AIR lOS" Nag lOJ (194) J9 Cn I Jour b 2 , RjAat rlfl v ild Murad 


'C'PC "J 
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EVIDENCE FOR PROSECUTION 


"When a Jlagistrate, for sufficient reasons refuses to issue a comniission. or to move 
the District Jlagistiato for issue of a commission, for the examination of a witness, he 
cannot be deemed to ha\e refused, or omitted to take the evidence 'piodiicecl m support of 
the piosecution® 

When witnesses are common to a number of cases before the Court, the e\idence in 
each case should bo taken separately It is not proper to take the deixisitions in one case 
and ha%c them copied and used in another case* 

As to the light of the piosecnbon to lead evidence after the accused has entered on 
his defence, see S 250 and Notes thereon 

On geneial principles the duty of the prosecution is not to woik for a coimction, 
but to SCO that justice is done and it is bound to pioduce all witnesses who aie acquainted 
with the facta of the case although they may not faiour the prosecution, unless their 
evidence is unnecessary or theie is reasonable ground for believing that they wiU not speak 
the truth ® Where a material witness is withheld by the prosecution without any sufficient 
cause, the Court can diaw an inference that his evidence if produced will bo against the 
prosecution See E\idence Act, s 114, Dlustration (g)* See also Notes on sections 203, 24i 
and 2SG 

But it IS open to the prosecution to examine its witnesses m any oider it chooscs 
No inference adverse to the prosecution should be drawn from the mere fact that a 
particular witness was examin^ last especially when it is not suggested that the accused 
has suffered any prejudice b> such late production of the witness^ 

6 Proviso to sub-section (1). — For cases where the complaint of a Court i9 
scccssat> for taking cognizance of an offence, see s 195. 

7. " Shall ascertain” — Sub-section (2). — The Magistrate is howul under 
this section to ascertain from the complainant or otherwise the names of any persons ^bo 
are likely to bo acquainted with the facts of the casq and to be able to give evidence for 
the piosccution and he may summon to give evidence before himself such of them as ho 
thinks necessary ^ In discharge of this obligation the Magistrate must spmficallv question 

(’14) 1 AIR 1914 All 430 (431) 15 Cn L Jont 863 Oovind Saha\ v Emperor (Case under S ll®^ 
Cr r C —Twenty witnewcs named by the police althe beginning were esammed— Further, thirty 
witnesses were alw ciamined— Transfer ordered ) 

( 26) 13 AIR 1926 Mad 989 (990) 49 Mad 978 27 Cn L Joar 1123, K C ZIenon v ErisJtna No’/a’’ 

3 ■ . Hath 

4 . . • 

Also Bce S 244 Note 3 and Notes on S 85C 



giuuii IS IK. r<t.icoc'a as an accompice prosecution need not produce and einmma him 1 
Also see S 20S Note 7 and S 288 Note 6 


where 

ipplied 

under 
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the com\lamant 03 to '^liclbcr he knows of aiQ witnesses who will ha\c to ho summoned 
The 'Magistrate is not bound or expected to exercise this duty of ascertaining more than 
once, and the proper time for such ascertnininent is when the e\idcnce nheicly ‘ pioduced ' 
m snppoit of the pro=ccution Ins been taken* IVirthci, where before the cliaigo is frimcd, 
nil the witnes-cs mentioned in tho hat of witnc^cs for prosecution supphed bj the police 
have been examined and the complainant oi the oflicei in charge of tho piosccution makes 
a statement that he closes his ca-e and has no faithci witnesses to examine, the Jlagistrato 
raaj treat ^uch statement as tantamonnt to a statement that thcie aio no other poisons 
acquainted with the facts of tho case who raa> be able to giac evidence for the prosecution, 
and he need not specificalli question the complainaat oa the ofSicer m charge of the 
pro-ecution on the matter * 

The Jlagistrate is not bound to summon eiei y one of tho witnesses named by the 
complainant he must onlj summon snch of the witnesses as he thin} $ neccssatT/* But he 
cannot arhitrarilj refuse to summon any witness he should issue summons to all witnesses 
named hy the complainant, who he considers aio likely to givo useful evidence® This 
power of summomng witnesses named by the complainant maj be exoiciscd from time to 
time as the occasion reqimes.® 

The section onlj authorizes the i »ue of a summons to a witness, and a warrant 
for his arrest can bo issued only if the conditions laid down in s 00 are satisfied ^ See also 


( 43) 30 MR 1043 Ml 9 (9) 44 Cn L Jour 196 ILR (1943) All 31 204 Ind Cai 268 Chiranji Lai 
T Ram Suarup 

(41)29 AIR 1941 Sind 199 (201,202) 43 CriLJoar73 1 L R (1041) Cor 345 196 Ind Cas 753 
Ifahflmed J6ra7um T T C U NaugJUon 

( 40) 27 AIR 1940 Pat 335 (3S8) 19 Pat 413 41 Cti L Jour 931 A/uaahru v £«np«ror 
( 86) 23 AIR 1936 1'ag 192 (197) ILR (1936) Nag 205 38 Cn L Jour 307 r;ia?fiir Das v Narayan 
(’26) 13 AIR 1926 Mad 939 (990) 49 Mad 973 27 Cn L Jour 1123 J/nton t Krishna Nayar 


tailed to produce a uecei^ary witness ) 

2 (26)13AIR1926 Mad 989(990 931) 49 Mad978 27 CriL Jour ll'^d AC ’1/fUon v P Aris?i»(i Aaj«ir 
[See oUo (’45) 32 AIR 1945 Lab 201 (204) 221 lud Cas 274 (P B) Reman ram y Emyeror (Duty 

cast by tbe sub 'ection should bo performed before charge la framed )) 

3 ( 42) 32 AIR 1945 Lah 201 (204) 221 Ind Cas 274 (FB), tieman liam v Emperor 

4 (40) 27 AIR 1940 Pat 355 (358) 19 Pat 413 41 Cn L Jour 031, Jl/usa>irit v Fmperor 

( 38) 25 AIK 1938 Nag 103 (lOS) 39 Cri L Jour 6'> Da/ial Alt » ild Murad (It is only where a list 
13 anduly long and appears to have been filed yeiatioucly that the Magistrates should avail them el\e 
olthe^awet to snyitotw. dia Ust to prevent barasuaeat of the aisciisfvi and an aawarranied prolon^i 
t 00 o£ the trial ) 

( 3'^1 25 AIR 1938 Lah 444 (445) 39 Cn L Jour 624 Gfiulam Vohtyudditt y Sardara (Jlagu 

trate 13 bound to summon at Ooveroment expense such of compIaiDant 3 witnesses as he considers 
necessary — Here tact that same cose was inyestigated by police and no challan was put np 13 no 
ground for refusal ) 

{ 14) 1 A 1 R 1914 All 526 (526) 14 Cn L Jour 682 (682) Sifaf Smjh y Dalyanjan Singh (Where 
a fresh list of witnesses is put in by the complainant after the fir«t bearing it is irregular on the part 
of the Court to accept the list without scrutiny) 

(26) 13 AIR 1926 Mad 089(990) 49 Mad 978 27 Cn L Jonr Xl*>3. A C J/cnoti v P Krishna \ayrr 
(14)1 MR 19H All 430 (f31) 15 Cn L Jour 363 Gottnd Sahai v Emperor 
( 75) 23 Suth W R Cr 9 (9) JWdhan Singh y SAnnlur Royal 

5 ( 2C) 13 AIR IS-iG Mad 999(991) 49 Mad 978 27 Cn L Jour 1123 E C J/cnon y P Krishna hayar 

[Sft also(36)''3 AIR 1930 Nag 192 (197) 1 L R (1936) Nag 205 33 CriL Jour 307 ThaXurdas y 

Narayan (Mag itrate refusing to summon «Unesa cited by complainant even before pro-ecot on ha 
begun - It amounts to graye error)) 

6 (40)27 MR 1910 Nag 390 (391) I L P. (Wl**) Nag 333 4-» Cn L Jour 20- Uansraj r Emperor 

7 ( 07) C Cn L Jour 275 (’75) (Lah) Eala Smgh t Emperor (In a ca^e under 4^'^ Pervil Code 
there is no legal sanction (or the Magistrate to is.nc warrant for co-np^U e„ the ccap-i “ant s « to 
attend as a nitne'S without fir^t requiring her to attend by a lummon as L» d down and** S 25 ’ 
Criminal Procedure Code) 
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tlic undcunentioncd case® 

It 13 open to a Blagiatratc, under this sub section, to take such idenco as lio 
considers necessarj m order to find whether an offence has really been committed or not 
even if the complainant states that he docs not wish to proceed with the complaint® 

B Proccss»fee ~Scc^oteso^S 

9 Production and inspection of documents — ‘Whero dmmg the exaini 
nation of the complainant several documents are produced as dn idcnce agamst the accused, 
and am admitted bj the Slagistrato and marked as evlnbits, the accused i? entitled to the 
inspection of all documents filed as e-vhibits jn the cose and such inspection should not b 
icfused with the dimction that he maj appdj foi and obtain certified copies^ 

10 Cross-examination of witnesses — This section does not e^presslj refer 
to the right of the accused to cross examine the pioseciition witnesses But on general 
piinciplcs and under S 13S of the Evidence Act, the habihty to cross examination by the 
adverse paitj is part of tho conception of legal evidence' end under sections, like S 211 
nhich also do not cxpicsslj confer a right of cross examination, ifc has been held that suA 
a light undoubtedlj exists® But s 25C provides that aftei the chatge « framed the 
accused must be required to state if be desires to cioss^xamme any of the prosecution 
witnesses and if ho sajs he wishes to do so, the nitnessos named by hira should bo rc-calW 
and bo should bo allowed, to cross examine them Tho question has arisen ns to what is 
tho effect of this provision Does it impliedly negative tho right of the accused to cross 
rxammo at an earlier stage, viz, before the chai^ is finmcd, or does it confer on the 
accused an additional light to cross examine the pioscculion witnesses a second time afwf 
tho charge is fiainod ? On this question there is a conflict of decisions. On the one hand, it 
lias been held by the High Courts of Madras' end Patna* the Chief Court of 
Burma® tho Judicial Commissioners Courts o! Upper Burma® Sind® and KaSP'R* 
tho accused is entitled as of right to cross exammo prosecution witnesses before the ebarS® 
js framed as well ns afterwards But it has been held bj the Allahabad® and Calcutta^® 
High Courts that tho accused is not entitled as of light to cross examine prosecution 
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l ( 99) 1 Bom li II 433 (433) In re Francts Dotatntjo Fernandes 
( S2) 10 Cal L Rep 54 (55) In the mailer c/ Abdul Gaffoor 
Note 10 

1 ( 3‘>) 19 AIB 1932 Oaah 298 »299> 31CnLJout58 8 Lue){ 135 Uohammed Hossem r U^rta 
EaWiruHa Beg (Per Srixastaxa J ) 

2 SeeNoteionS 244 

3 ( 20) 7 AIR 1920 Mail 201 (2011 43 Mad 411 21 Cri L Jour 297 R H LocUenv Emperor 
(23)10AIR1923Mtia C09 (610) 45 M*d 4 W 24 On L Jour W (FD) Frtrtsai Roicl/irr v Emperor 
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•v\itnc==cs Ixforc the chnigc is frimo5, but is only entitled to do so aftoiu aids imdci & 2 j 0 
At the saino time the Allababad^* and Calcutta** Iligb Courts hai e held that s 25G does 
not prohibit cio^-examination bj the accused before tho chnrgo h fiaincd and tho 
Magistrate can, as a matter of discietion, allou, and indeed will bo well advised to allou, 
the aaiuscd to cross cxaniino rio=ecution uitnosscs even befaro the charge is fiamod Tho 
runjab Chief Court also seems to hold the same new*® Tho question came up for deci=iou 
before a Bench of the Oudb Chief Couit, but the Judges constituting the Bench diffeicd in 
their opinion, one of them expressing his concurrcnco with the Madras and Batna mow 
and the other agreeing with tho Allahahad and Calcntta view *‘ 

An accu«ed is entitled to dedine to exercise his right of cioss oxaraiintion (a'^iining 
that it is held that bo has such a right) *® 

The object of cro«s osanunntion is to test the truth of tho cv idencc gi\ cii m chief 
But tho fact that certain e\ idence has not been tested by cross-examination docs not affect 
its adviimbility but onlj its probative 

11 Procedure under the section — ^Trial or inquiry. — See Section 4 (1) (k) 

12. Revision — The section leaves it to tho discretion of the Magiotiato as to 
■ubat witnesses named by the prosecution should be summoned to give cvidcnco before 
himself and a Court of revision wall not inlcrfcro with this discretion unless there are 
strong and exceptional reasons for doing so * 

353< (0 upon taking all the evidence referred to m section 252, 
Discbarseof and making such examination (if any) of the accused as the 
Mcused- Magistrate thinks necessary, he finds that no case against the 

* Code of 1882 S 2$3 ~ 

Code of 1872 S 21S para 1 and Expl HI 

2/5. TVhen the evidence ol the complainant and of the wiinct'tt tor the ico itution and «u li 
o/ examination of tho accuaed person os the tlagistrato consider', « es'rfirj have been taken 
auused the Magi<tratc, if bo finds that no oflcncc has been prove 1 »g un t the ii ni«ed person 
shall discharge him 

Explamtion Ilf —An order of discharge cannot bo passed uiUil lie tMUiiee ot the mIik-ks 
named tor the prosecution has been taken 

, I - \ Emperor 


(94) 21 Cal 642 (6G3), Empress r Sagal Samba Sajad ] 

13 ( 1C) 3 AIR 19ie Ijah 445 (445) 17 Cn E Jour 278 (273) Sher Siitgh v Emperor 

14 \32)13A1R1932 (2^ titiS) 31 Cri E Joijt 3 EueV V3 j Mnh ntd Hvisiw s 

FaSifiruUah Beg 

15 (23)10AIlU923Cal727 (728) 50 Cil 339 25 Cn E Jont 37 Dibitn da C iartcr;ce v Cour 
Oopal ilu^hergee 

( 73) 10 Suth \V B Ct 53 (53 51) 3 Bcng L B App 151 S/ianfo Tcorni y iirs Ddthas 

16 (43) 30 AIR 10 13 Fat 446 (452) 22Pat61l 45 Cri E Jour 5o7 313 Ind Cas 197 (DC) .Imir 
Prasad Singh y Emperor (A Court would requiro cogent grounds to enable it simply to reject all 
admissions tayourablc to the accused made in cro»-cxamiaatiori by the witaea.es tor the ptosccntioa I 

17. (25) 12 AIR 19’3 Mad 497 (5J7) 48 Mad 1 J/o/iaray« o/ EofAapur y Sandaramltcr 
(*29) 16 VIR 19-’9 Lfth 810 (912) 30CnLJonr95l Jfanjal S oi y Emperor 
('13) 1 1 Cri L Jour 70 (71) 18 Ind Cas 406 (Cal) Jbraftim y Emperor 
( 03) 1903 Pun Re ho 5 Cr p 15 (16) Gunga Itam y Empiiw 
(10)llCriEJourll5(115) 5 Ind Cis 512 (Mad) Bossy Yadala Pi’lommi 
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Note 12 
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accused has been made out which, if unrebutted, would warrant his 
conviction, the Magistrate shall discharge him. 

(2) Nothing in this section shall be deemed to prevent a Magistrate 
from discharging the accused at any previous stage of the case if, for reasons 
to be recorded by such Magistrate, he considers the charge to be groundless. 

Synopsis 

1. Legislative changes I 4 “The Magistrate shall discharge him." 

2 “I/, upon taking all the evidence referred | 5 Grounds of discharge. 

to in section 2 S 2 " 1 .. r.,\ 

3. Examination of accused (if any) as he I ** ^ 

thinks necessary. 1 7. “For reasons to be recorded *' 

NOTE to the Sjnop'is See the Notes indicated for the following topics 5 
Benefit of doubt Sec S 254, Note 4 Duty to examine whole evidence See Note 2 

Pcciaons of civil Courts See Note 7 'When discharge amounts to acquittal S» 

Discharge without evidence Sec Notes 6 and 7 Note 4 

1 . Legislative changes. 

{1) Tbe T\oixl3 “if he finds that no offence has been proved against the accused" Trhich 
occurred in the corresponding sections of Iho Codes of 15C1 and 1872 have been 
replaced m the later Codes by the words “jf . . .be finds that no case against 
the accused has been made out which, if imrcbultcfl, would warrant 
com iction ’’ 

(2) The Codes of JSGt and 1872 did not contain any provision corrospcnding to 
sub section (2) On the other hand, Explanation 111 to B 516 of the Code of 
evpresslj declared that an order of discharge could not bo passed till after tbe 
Gvannnation of the witnesses named for tho prosecution This pfOMSion 'f** 
removed and tho provision contained in sub s (2) was introduced in the htet 
Codes thus rendering obsolete tho undermentioned decisions* under the prio' 
Codes which held that a hfagistrato could not discharge an accused before tftbmg 
all the cv idonce for tho prosecution 

2. “If, upon taking all the evidence referred to in section 252.” 
This section makes it ineumhont on tho Magistrate to take all the evidence offered on 

Code of 1861 . S 2S0 

250. When the evidence of the complaioaot and of the witnesses for tbe prosecution, and such 
Charge examination of the accused person as the Magistrate shaU consider necessary, bare bwa 
tiken, the Magistrate, if be finds that bo offence has been proved against the accused person eball 
tliscbirge film ” 


Secuon 253 Note 1 
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l>chalf of the iiroscculion before be di«cliatges the accused' unless he finds that the charge 
against the accused is groundless m abich case ho can discharge the accused e\ en before 
he has taten all the reo^ecution evidence (See ^ote C ) It lias been held that the Magis- 
trate can diaclntge an accused on tho basis of the OMdcuco of a witness called at the 
instance of accused under S 610, tbougb tins Bcction refeis only to the ciidence for tho 
lirosecution * 

3. Examination of accused (if any) as he thinks necessary. — This 
section enables the Magistrate m a warrant case to examine tho accused be foie the charge 
IS framed ' But such an examination is entire!} discretionary with the Magistrate and be 
is not hound to examine tho accused befoie tho charge is framed ^ 

As to whether the examination of an accused befbte the chaige is fiamed dispenses 
xrith the cxaniiiintion of the accused under s 312 after tho charge is fiamed and the prose 
cution ex idcnce la closed and before tbe accused to called on to enter uixm his defence, 
see section 342, ^Qte 9. 

As to the scope and effect of an examination of the accused m criminal cases, see 
^otea on section 3i2. 

4. “The Magistrate shall discharge him.” —• This section contemplates an 
order dischargnifj the accused An order (Usmusing a complaint is not the piopcr order 
to be pas-ed under the section* A foimal and express order of discharge is, howeier, not 
iiccesaary It may be implied and presumed from tbe cucnmstances of a case® Thus, 
where a person is accused of a major offence but tbe Magistrate fiames only a charge for 
a minor offence there is an implied dischaigc m respect of the major offence’ To deter* 

<•74) 22 Sath W E Ct 25 (26). Queen v Japtt Ahtr 
f 75) 24 Sutli \\ E Or 9 (10), Ueer Ateem Alt r Ilurnam Dass 


1 ( 30) 17 AIE 1930 Cal 615 (517) 31 Cri L Jour 1055 63 Oil 310. rcWtir J^lliaman r. Emperor. 

< 37) 1937 5f id W N 991 (992), Shtvekatacheim PUtai \ Emperor (fhougU the complulrmit. utter eiv 
nimiQS iome ot tlie iiitneasto, doc^ not want to proceed further) 

( 29] 16 AIE 1929 Cal 479 (480) 31 Cri L Jour 138, Hukunda Patre v Purushoffom Shah (Com* 
rtunaot not examined — Distbxrgc order K irregular ) 

< 13) 14 Cri L Jour 413 (412, 413) 20 lud Cas 3JC (All), Colul Ckand r Uakabtr Afisir 
<’20) 7 ^IB 1920 Mad 131 (131) 21 Cn L Jour 478, Tn re Packtanathan 

CO®) 7 Cn L Jour 272 (273) (UxlO, 311 Depam Bibt v Ghulam Muhammad 
2. ( 33) 20 AIE 1933 Eib 561 (566, 067) 34 Cn L Jour 7J5, Dtu.an Sinrjh v Emperor 
Note 3 

1^^(^93^190^ 1893 1900 Low Bur Eol C12 (645), Pal Tha U v Quee.i Empreis 


I (13) 11 Cn L lour 412 (412) 20 Ind Cas 336 (AH), CoWc/wnd i .Ifal.aiir Uisir 
(31) 21 AIE 1931 I’at 518 1549, 630) 36 Cn L Jonr 3S>, .Jofandra AulA v r^dhakniina (D.imi^! 

of compKmt afiic ja«uc of procc's not legal — Vtben proccu hxa once been la oed, au accused pe’eoa 
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. . e^-arr that 
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mine whethei a pariiculai onloi one of di:>cb 2 ugc Uio suhstance of the oitlcr and not it< 
form should be taken into consideiation Thus, •wheic no charge has been diaun up and 
the prisoner baa not been aabccl to mnho his defence and the Magistiate finds that no ea-c 
has been made out against the acciiocd, his order is onl> one oi dischaage though he st>W 
it as an order of acfiuittal * Similarlj, if the defence of tlio accused is taken and avitnc-vw 
are examined in support thereof, the older of the llagistrate uhcrc he finds the accused 
not guilty 13 one of acquittal though he styles it as one of discharge ® 

As to whether a Court is bound to heai aiguments befoie dischaigmg an accused, 
sec Section 3i0 note 7 

5 Grounds of discharge — TJndci sub s { 1 ) of this section a Alagiahate can 
di'schaigc an accused uhen upon considering tlio caidcnce for the prosecution he comcj 
to the conclusion that no case has been made out against the accused, which if unrebuttwl, 
would warrant hia conaiction ^ But whcie the Magistrate has not come to such a condu 
8 ion he has no power to discharge the accused under this section Thus an acciwed person 
cannot bo discharged under this sub section inerclj bceauso a cn il suit touching the same 
dispute 13 pending between the parties* oi the complaint is a ague* or because it is de'^irable 
to try the accused along with anothei co accused whose attendance before the Court it bis 
not 60 far been possible to procure* Similarly except m cases falling under S ioO tbo 
ab«cnco of the coinplainant at the hearing is no ground for dischaigiog an accused 
Notes on 8 250) But m such a case the accused may be discharged for wint of cvicleDeo 
against him ® It is not sufficient to enable a Magistrate to discharge an accused pcf'O" 
under this section that there can be no coniiction for tlio particular offeneo which wis 


4 ( 66) fi <3uth W R Ct 13 (U) Queen v Eoberl Stienff 
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ilL* 10AU 879 28 Cn E Jour COl, dJam r Euperor (If pro^ecut 
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iriginall\ alleged agam=t tlic accused but oiilj in respect of some other oITeiico'’ oi that the 
iccused appears to have committed the ofTcnco only m respect of a smaller sum than that 
lUeged by the pro edition^ ‘Whcio an accused person ^apes into a foreign jurisdiction 
ind the Slagisstrate holding the cnqmrj in connexion mth the extradition proceedings 
•eports that th^re is no sufficient ground for extradition, this is not bj itself a sufficient 
ground for the discharge of the accusctl undei this section * It is the absence of sufficient 
’Vidence for coniictioJi that can justify a diachargo under this section 

This sub section unlike sub s ( 2 ) does not require a Jlagistiato to record any 
reasons for the order of dischaigc An order merely discharging the accused uithout 
giving anj reasons will oiieiato ns a finnl order and tho discharge uiU take effect fiom the 
date of such order ® 

6. Sub-section (2) — Although subs (l) of this section leqiuros the Jlogistiato 
to take aU the evidence foi the pioscciition before discharging the accused, sub <5cction (3) 
empowers the Alagi'^trate to discharge tho accused at any picitoiis stage of the case if ht 
finds that the charge ngainst the accused i» a groundless one * Thus, the accu^d can be 
discharged enen before anj CMdcnec for the piosecution is taken or when such evidence is 
being taken,’ oi before the complainant w beard under Section 232,® or before tho date of 
hearing* The Calcutta® and tho Patna® High Courts ha\c held that eien an order refusing 
to issue process for the appearance of the accused may amount to an order of discharge 
though the iladras High Court has expressed the opinion that neither an order of discharge 
nor one of acquittal can bo jias'-cd m a ca«c where the accused has not been directed to 
appear at alL’ But an oixlei of di'>cbargc can be passed onl> after the Magistrate has 
taken coonisanca of the offence An order refusing to take cognizance of an offence is, 
therefore, not an ordci of (]i«chaige® As to whether an ordei cancelling process issued to 

6. ('67) 6 Suth W B Cr 83 (83, 83) Degumbar v Kallif Das 


'■ he Magistrate la his 

final order m the case nahes a reference to the accused already discharged and gives his reasons for 
the diseiiarge will not convert it into an order discharging accused ) 

Notes 

1 (4l)28AIR191l8indl08(201) 43 Cri I, Jour 73 ILK(19tl)Kat 3t5 196 Ind Gas 755, J/aJ owed 
Ibrahim V T C E Naunhton (Section 353 cannot bo robbed of its proper purpose by rei’on of S S52 
orS 250) 

(’ll) 13 Cri L Jour 105 (lOO) 9 Ind Cas 606 (Mod) NarasanM v I enAiatarai/aiu 
2. (41) 29 AIR 1941 Sind 198 (201) 43 Cn L Jour 73 ILR (1941) Ivac 345 196 Ind Cas 755 

llahomed Ibrahim t 7 C // Jfotighlon (Order of disebargo after cianuuition of complainant but 
without examiniDg any witnesses named m the complaiot ) 

( 30) 17 AIR 1930 Cal 515 (517, 018) 58 Cal 346 31 Cn I, Jour 10o5, Forfar Dahman x Emfercr, 

(•39) 26 AIR 1939 Cal 329 (330) ILR (1939) i Cal 474 40 Cn L Jour G5« Sundar Das x Fardvn 

J?u tom (Order of discharge after hearing {lartics and cxaminiog doeumenU, without taking p'o-ecu- 
tion evidence i-, legal ) 

(’30) 17 AIR 1930 Lah 159 (109) 31 Cn L Jour 239 J/<i7 m SinyA v Lai Singh (Order of discharge 
during the course of prosecution ciulencc being taken ) 

(26) 13 AIR 1926 All 461 (401 402) 37 Cn L Jour 541, JLM«y &, ion \ Emperor (Order of di^ 

charge before iin\ prosecution evidence was taken ) 

(11) 12 Cn L Jour 103 (IOC) 9 Ind Cas 606 (MaU, A'araURKd v \ iiikalarayadii (Order of di-<La*g 
before Ciatmning all tlie irosceuiioa nitnc cs ) 

(34)21 AIR 1934 All 51 (32) 56 AH 285 35 Cn L Jour 418 Lhagatcandas x Emperor (Cinip.aiEt 


4. CtfS) 13 AIR 1925 I’at 154 (153) 23 Cn L Jour 696 14 J » afion v P II ilt eal/t 

5 (05)2 Cn L Jour 534 (330) OCilWNSlO 33 Cal 7oJ Ajab Lai x Emjvror 

6 (31)8 AIR 1931 Pat 4i4 (473) Mannaf i/osMii> v Eraperiw 

7. ( 13) 14 Cn L Jour 539 (301) 31 In 1 Cas 159 86 Mod 315 7« re ilu'hia 1/copcti. 

8. See (1901) 1 Cn L Jour 9'0(9S1, 9'») 1 All li Jour 609, Eon v Etrperer 
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nccnsod nmounts to an order of discbai^, see tho undermentioned case® See also 
^otcs on Section 201. 

Under this suh section, tho Magistrate can discharge the accused before he has 
taken the c\ idence for the pro<=cct»tion if he finds that the charge against the accused is 
groundless A finding that the chaige ts groundless is not the same as a finding under 
eub s {!) tint no ease has been made out against the accused In the undermentioned 
ca«e'^ it has been observed that a charge may be said to be groundless- nhen there are no 
good grounds for the chaigo 

7. “For reasons to be recorded *’ — Sub section (2) requires the Magistrate to 
record his icasons for holding that Uie charge is groundless No hard and fast rule can be 
Hid dovm as to uhen a Magistrate tmU bo justified in holding a charge to be groundless Tbe 
Magistrate should arrive at his conclusion judicially and not capriciouslj ^ If, acting 
judieiallj , a Jlagistrate has come to the conclusion on grounds to lie recorded, that the chaise 
must fail cither because the allegations are falsa or because thej disclose a dispute of a civil 
nature uhich js distorted into a ciimmal case or for anj other reason, be can discharge the 
accu'ied u ithout tal ing tho ov idence for the prosecution ® In arrn mg at his conclusion lb® 
Magistrate can take into account a police report* or a cn il Court’s judgment* touching Ibe 
dispute Wiere the atorj related bj the prosecutor bimscif is of such a nature that it does 
not disclose a criminal ofTonce, tho Magistrate uiU be justified m discharging the accused 
under this sub section u ithout taking the evidence for the prosecution® Similarly where 
from tho complaint and tho complamaut’s evidence the Magistiato anises at a conelneion 
that the defects in the complainant’s case could not be made good ev en »f all bis vntnesws 
and cverj thing in his favour, the ^lagislrale would bo justified m discharging the accused 


9 ‘ilRWlSSmdSllSf) IDR (1914) Eat 411 ^1 led Cas 156 (DB) Amarlal V EwP*”)" 
(Complaint under Ss 193 and 193 read tnlh S 120 B, fenal Code — Magistrate issuing process 
nccused — Applicat on nndet S 2o3 (2) to disebatge accused nnd to take cognizance of offence under 
Sa 193 and 199 read with S 109 — Magistrate cancelling process nnder 8 120 B and issouig hesn 
procc s under S 109 -- Such order may be constmed as discharge of accused under S 253 end tasing 
cognizance of offence under Sa 193 and 199 tend with S 109} 

10 (29) 13 AIR 1928 Mad 129 (129) 61 Mad 185 28 Cn L Jour 995, ilaliovtei Slml! ^ 
Abdul Karim 

i 30) 17 AIR 1930 Lab 461 (4C2) 31 Cn L Jour 481 Uehlab v Nathv 

( 35) 22 AIR 1935 Pesh 23 (2 1) 36 Cn L Jour 632 Soran Singh v £irpal Singh (D stioeUon lelweeo 
tl c two snb-soctions pointed out } 

11 (41) 28 AIR 1941 Sind 198 (201) 43 Cn D Jour 73 JLR (1911) Kar 345 196 Ind Cas '^55 

Muhammad Ibrahim \ T C II Naztglton 

Note? 

1 ( 41) 28 AIR 1941 Smd 198 (20X) 43 Cn L Jonr 73 I L R (l94l) Rat 345 196 Ind Cas 155 

VeiliamniacI Ibral im v T C II Kaaghton (the amount of evidence which would enable* 
Magistrate to say that a particular charge was gnundtesa entirely depends on encamslances- I'® 
general rule or direction except that be is required to arrive at his conclusion judicially and 
aipnclonsly h hkcly to be of any a:< AIR 1926 Mad 9S9 49 Mad 978 27 Cn L Jour 1123 foUoWW I 

2 (29) 1C AIR 10’9 Mid 754 (755) 52 Mad 937 31 Cn L Jour 275 Kastnalha ^ 

S) anmugham FiUai 

3 C2C) 13 AIR 1926 All 461 (401) 27 CnL Jonr 511 Kwnj Dilian v Ptnperor 

(30)1« 41R 1930 Cal 515 (j 18) 58 CnI 346 31 CnL Jonr 1055 Katlar liahmaii v Kmperor, 

4 { 1C)3 Ain 1916 Rom 1C3 (IC3 iCi) 17 Cn L Jour 153 (161) 41 Bom 1 J»i « Mar? t/r 

5 (40) 27 AIR 1910 liah 40 (12) II CrI L Jojr 351, 5/ «t DafM v 2J K Sood {Examination of 
ccmjlsinant under S 2 j 2 of the C<jd< not dUcIoaing criminal offence — Jlagistrate may dischafS* 
acensed without taking the rest of complainants evidence) 

(tOOO) 1900 Pun I> R Cr p 68 (69) Raw Cluind v impreM 


* 'Kathy Pmperor 
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■witbout ciamming tlie T\jtncssc3 namcil bj Inm in the complaint® 

But where the coniplaiut disclose^ piima facte a case against the accused the 
llagistrate cannot di charge the acensed nnlea* bo knona i\hat is the soit of c\idcnce that 
!■> going to be adduced in support of the chai^o and unless ho con'^iders that o\ en if such 
evidence were taken into consideration tho charge nonlil be groundless^ ^^hele a Magis 
trate discharges an accused without ap}l}ing his mind to the evidence aheady before him 
on the mere ground that tho nhereabonts of the accusctl are not 1 noun and it is useless 
to drag on the case indefiuitelj the order of discharge is illegal ® 

The mere fact that the matter is one of rendition of accounts does not justify a 
Magistrate m holding a charge of criminal breach of tniot to be groundless® In such a 
ca‘!e the quo tion of trust must be fnllj inquired into and foi this purpose it is necessary 
that the whole of the iro«eculion evidence should be lecoided An order of discharge after 
examination of “Oiiie of the prosecution witnesses on tl^ ground that the case is of a civil 
nature is premature'® Siinilatlj it noiild not be a proper exercise of the discretion of 
the Magistrate under this sub section to ilistbarge an accused merely on a statement of a 
prosecution nitness that the complainant had previously admitted that the case was a 
falae one " 

A Jlagistrate should give bis reasons at the time he pionounces the oidei of dis 
charge and if it is the hnal order m the case ho is bound to give liis reasons because the 
moment he pronounces the final order he becomes ftinctm officio But nbero several 
accused are being tried before bun and ho diaclmrgcs some of them v\ ithout gi\ mg any 
reasons m the order of discharge it is competent for bim to give Ins reasons m regard to 
the order of discharge at anj time until the cbaige against tho lemaimng accused is 
disposed of Ij a liiial oider** 


254 / If, when such evidence and examination have been taken 
Charge to be framed and made. Of at any previous stage of the case, the 
when offence appears Magistrate ts of opinion that there is ground for pre- 
pwed summg that the accused has committed an offence triable 

under this Chapter, which such Magistrate is competent to try, and which, 
in his opinion could be adequately punished by him, he shall frame in 
Writing a charge against the accused 


Synopsis 

Legislative changes I 6 

When such evidence and eKaimnation | 
have been taken and made 7 

Or at any previous stage ' $ 

Ground for presuming 

‘ Oilence triable under this Chapter 9 


Which m h s opinion could be adequately 
punished by hun 
Magistrate shall frame a charge 
Charge — What it should contain See 
Scot on» S’l to 22a 

Effect of the framing of the charge 


* 1&82 S 254 1872 S 216 IBGl S 250 


6 (41) *’3 All! 1911 •, nligs (201 ’0>) 43CrLJouria I L P (lOU) Ear 31 j 19C Ind Ca, 75 j> 

MuJaiifiiKi > v r C // haugl ton 

7 ("8)1^ AIR 1928 Mad 1 9 (I**?) 51 Mad IbS 23 Cn L Jour 99 j SI ert// r 

Aldul Kanm 

( 30) 17 AIR 1930 Ijb 461 (46*’) 31 Cri L Jonr 431 Mel tab \ Acf/ ti 

8 ( I**) 29 AIR 1912 Ci) 4’d (1’9) 43 Cri L Jour' 491 199 Ind Cat 43j (DB) Halrb 
V laVarviJuu 

9 (30)17 All 1930 LaU 461 (JG’l 31 Cri L Jour 431 MrWab t 

10 (39) 20 AIR l^JO 37i (JTf) 41 Cn L Joar C/un Af lam t L II ir< w, n 

11 (29)16AIR19’9InhC 3(6’1> 30 Cn I Jour SSI JJam LnM uyi i Jajirni > 

12 (3") ‘>3 M1U93S Mad 396 (39') 3J Cr L Jo-r 335 /n re f inJ j 
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NOTE to the Synopsis See the Notes indicated for the following topics 
Basis of charge— C^ idcnce and not comxdaint Sco 
Note 5 

Charee— ^hen not to be framed Si.c Note 1 
Charge— When to be framed See Notes 6 and 7 
Cross csaminatioa before thxrge See S 252 
Note 10 

Buty to suminon witnessCo See S 2a2 Note 7 
Enquiry onder S ll7 See S 255, Note 2 
Failure to framo charges See S 255, Note 4 

1 Legislative changes 
Difference hctv.cen the Codes of 1661 eC 1872 and the lato Codes — 

(l) The Codes of 1861 (S 2o0) and 1S12 (S 21G> contained the \\otdb ‘ if the 'Magbtcato 
finds tlitt an offence is appaiently pioved against the accused person’ mstead of 
the nords if the Magistiatc is of the opinion that tbci’C is ground for 

presuming that the accused has committed an oflcnco' nhich occiirrctl m tbi 
latci Codes 

(■>) The Morih tuahlc under thia Chapter qxulifjmg the uord offence' dil not 
occur m the Codes of ISGl and 1S72 but were mscitcd m the later Codes 
(3) Tbo Code of 187’ s 2ic coDtamcd tno cajlanations tho proMSions of nhichline 
now been tran'^feircd to s sto 
Ohan'jes made in 1898 — 

Tbo nords oi at any ^tCMous shge of the ca c ncio fiist mscitcd m the Cfth 

Of 1803 

2 “When such evidence and examination have been taben 
made '* — Ihc rcction contemplates that m uaunat eases tho Magistiato should Iwe 
tho evidence for the prosecution before framing a thaige In this lespcc-t tho pioceduro is 
different from tliat adoptecl in summons cases uheio at tho aciy comincnccmcnt of tb® 
procoedings the particulars of tbo offence aic i.Nplamed to tho accused and ho i3 requuw 
to state hi3 plci* This section authorizes the Magistrato to tako into consideration the 
‘itatcmcnt of tho accused poisou bimsoU m fiammg ■> ebateo against hnu Heuce, m ® 
proper case, tho Magistrato will bo uilhin In', jowcia m framing n charge on the mere 
statement of the accused himself - 

Sec al«o Notes on section 

3 “ Or at any previous stage ” — Under this <=cction tho llagisti-ate 
Ixmnd in caori case to tal o the tchole of tho o\idcucc foi tho pio'ccution before frannog 
a charge Ho h entitled to frainc a charge o\on betoiO tho evidence for tho pto'ceuboo 
has been completely iccordcd, nt nnj rooroent he is satisfied that a p/ma facia ca=o ha’ 
been mado out against tho accused * It may bo noted m this connexion that tho procedii^ 

Section 254 — Note 2 

1 (^ti 11 lin lOll Cal G3 (Cl) 25CriL Jo Jr 12T0 iValaftar lion T Cmperor , 

2 ( 16) 3 Ain 1010 All 293 (‘’00) 17 Cn I, Joor 70 (7l) Janu Lhar y Fmperor (Caso onder CnmC'i’ 

Tribes Vet 3 [III] of 1011) ^ 

Note 3 

1 ( 41) 31 AIR lOll Vsd 169 (170) 15 Cri B Joar 401 J L E (1914) Mad 739 2ll Ind CflS 
Creten Pre^teuCor JIadrasy P^manujulu Ifa\du ejection 2 j4 docs not Bay that tho 
Iratne & ebarkro at a preriom stage only il bo u of op nion that it is not neces:Ary to ciamma forl2« 
Witney before fram ng a charge—Tbe section g *ci complete freedom to tho Mofiis'rato to * 
charge whcneTcr lie pleases and ono cuDDOt presume that because a MagUtmta has framed a eta's* 
that all the pm^cut on eTidenco has been ULen ) 

C40)27Anil0l0Nag2S3 (J33) 41 Cri B Jour 535 188 Ind Cns 413 (114) Phatucar 
SiJ;Hi-am Sinj/i (I ntalcg ot cl atjo alter pro erallon evidence but beloro csaminaWon of teewd u 
not IfTcgnlar ) 

Wl n Ain WOT Ml ill (-'111 35 Ctl L Joar SOD 0/ou,,, v LartrDr (Ctorso »= 

«ren hearing the first witness ) 


Framing charge — Acquittal without lurtl er ei 
dence Sec Note 4 

Scope of the section See Notes i and 7 
Splitting up oflenccs into snmmons-cis8= '"t. 
S 251, Note 2 

SoDunonsand wnrrinl-ca'ea— Charge? Bee Note 3 
Stfmtnonsand wirrant-cascs cowpated SeeNote* 
Wliolc prosecution ei idence need not he taken Sw 
Note 3 V 
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in tins respect tliffcrent m inquiriC'? Lefore cominitmont to sessions, jn that it i3 obligatory 
in such mquiuca for the Magistrate m c\cr 5 case to talxo the entire cMilcnco produced on 
■either side before framing a charge* Sec S SOS and Notes thereon, see also S 210 

4. " Ground for presuming ” — The section does not icquirc the Magistrate 
to gi\e reasons for holding that there aic good gioimda for framing a charge * In forming 
Ins opinion as to whether there is snflicient giound foi piesumiiig that the accused has 
«)nmutted an offence, it is open to the Magistrate to disheliCTe the e\ icloncc gii on by the 
jiroseciition Tritnes'Ca Sfeiel} because tlic piobccntiou cxaminog n minihcr of uiinesscs 
who depCH5 to the gmlt of the accused, it is not obligatoij on the Magistrate, if ho 
dibhelievcs them, to frame a charge* When tho CMdcuco recoidcd does not lead to a 
presumption tliat the accused has committed an offence but mcrcU raises a doubt, tho 
Alagistrate should giro the benefit of doubt to the accused and dischaigo him® Although 
the section contemplates the framing of a clurgo onlj wheu a pj wia facie case has been 
made out against the ncaiscd bj the piosecution, it is «p to the Magistrate to consider 
the whole of the OMdence and the probabilities of the ca«c at the time of proceeding to 
judgment and he may acquit an accused against whom be has fiamed a charge though 
the accused has fail«\ to adduce an\ satisfactoij e\idcncc to lebut the CMdencc for tho 
pro'ecution * The discretion of the Magistrate in fiaming a chai gc under this section should 
■not bo lightly intcifeicd with mieaision^ 

5. “ Offence triable under this Chapter ” — here a Magistiato commencea 
■1 case as a w ariaiit case, he can coha ict the accused of an offence timlle ns a summons case 
when he finds that onlj such an offence has been committed * As seen m Note 4 on S 251, 
in such a case it is not open to the Magistrate to alnndon the pioecdnrc prescribed for 
tho tiial of wairant cases and adopt tlut of summons casca It w nccessarj for tho 
Magistrate to fiame a charge c\en m such cases* The contiaij Mtw taken in tho undei 
mentioned cases cannot bo supiioiUrd* It lias been seen m votes on s Qti that in a 

<1900) 2 Bom L R 513 (6 11), Queen Emfrezs v Jfasarvanjt Pdalji 
(1900) 1900 Pan L B Cr, p 63 (05) VUam Chand v Empress 
( 11) 12 Cn L Joar 471 (472) 11 lod Cas 1007 (All). Jl/u(va r Sheoraj Siiip/i 
(1900) 27 Cal 370 (372) 4 Cal W N 469, Zamunia v Itam Tahal 
See (’37) 24 AIR 1937 All 189 (190} 38 Cn L Jour 391. Rajlu.fcir SaJiai v R ah JZiisain Ekan ] 
See also (’27) 14 AIR 1927 All 060 (001. 662) 80 All 71 28 Cn D Joar 702, Ttrlok v Emperor. 

(Si 25l and 255 apply to procoodiugs under S 110 ) 

I C6) 3 Mad II C R App u (lu) (Case under Code of 1861 )] 

2 ( 12| 13 Cn L Jour 413 (445) 15 Ind Cas 75 (All). Durga Datl r Lmpcioi 
Note 4 

1 (33) 22 AIR 1935 Sind 223 (223) 37 Cii L Joor 152 29 Riod L R 339, Ra^onial r Emperor 

2 (’30 1 17 AIR 1930 Lab 543 (543) 32 Cn L Jour 302, ilt Sltibarak dan y Mt, Hahat Jnn 

nd. (W here ibe evidence 
a case finally )] 

< ' * Rafiaf Jan. 

4 t 90) 189C Rit 854 (^51)^ T Chonbosapa Uadiapa 

( 2i)) 13 AIR 1920 Nn,, 115 (110) 23 Nag L R 99 26 Cn L Jour 1348, Damodar v Jujliar Sinjfi. 

\lio fee S 250 Now 10 nnd S 258 Note 3 

5 (‘35) 22 SIR 1935 Rang 292 (293) 36 Cn L Jour 1293 C Ajw Sfui v Emperor 
A1 0 -ce S 439 Nole 20 

Notes 

1 _ T ^ ... _ — _ . Foncrea (Iniltal charge under S 500, 

ler S 352 only not bad ) 

2 a Snran v Emperor 

f ' . T Ftnpierfir 

F FmpressT Gulnm Iftrsain. 

• , tnr- T Thatratat/indt 

' ■ ■ j Prasad T Empervr. 
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joint trial of two offenceg one of Tvluch i3 tnaUe as a wariant case and the other as a 
summons case, the procedure pi escribed in respect of the giaver charge should he followed 
in regard to both the offences Hence, in such a case the chaige should be fiamcd eiea m 
respect of the offence tuahle as a summons case' 

The section docs not leatnct the power of the Magistrate to frame a charge to 
cases where the offence disclosed on the evidence is the same as the one mentioned in the 
complaint or police leport on which cognizance was taken. A Magistrate can and ought 
to frame a charge for the offence made out on the evidence though it may be different 
from the one alleged m the complaint or police leport provided that the other conditions 
mentioned in the section are present® 

As to the procedure to he followed wheie the offence disclosed is exclusivelj triable 
by a Couit of Session or is one which in the opinion of the Slagistrate ought to be tried by 
such Coiut, see s 347 and Notes theieon 

6 “ Which, in his opinion could be adequately punished by him.” ■— 
The section contemplates that a charge should be framed under it only when the offence 
13 one for which, m the opinion of the Magistiate, be can awaid an adequate ■puntslme'd^ 
If. m his opinion, he cannot do so, be cannot frame a charge and try the case ^ In such a 
case he must follow the procedure laid down m s 346 or S 847 It has, however, been held 
in the undermentioned Burma cases* that the piovisions of this section are subject to those 
of s 340 and that under that section it is competent to a Magistrate of the second or third 
class to frame a charge against the accused in a case which he hag jurisdiction to try ever* 
though at the time of framing the charge he is of the opinion that he cannot aw ard adequate 
punishment for the offence and intends, if the accused is proved to he guilty, to submit 
tho proceedings under that sect'on to the District or Sub divisional Magistrate to 
sentence 

As to whether this section precludes the Magistrate from committing a 08*50 to 
Court of Session when he is not of the opinion that he cannot adequately punish the 
offence, see Note 4 on s Si7 


4 (01) 3 Cn L Jour 350 (330) 3 Lotv Bur Bui 113, Emperor t SJaimgQal» 

( 15) 3 Ain 1015 Mad 1200 (1200) 16 On L Jour 540 (540) 39 M&d 503, In re Sohhanfldn. 

( 02) 29 Cal 481 (482) 6 Cal W N 399, Bossexn Sardar y Kalu Sardar 

( 18) 5 AIB 1918 Pat 628 (630) 19 Cn L Jour 202. Bhow Nath Smgh v Emperor. (Charge under 
S 370, Penal Cade, and under S 24 of the CaUte-trespa-^s Act ) 

Also seeS 221. Note 7. 

5 (1000-1902) 1 Low Bur Bui 286 (237), Jllolun J/aiafrp v Valoo Ma^slry 


( .1) 11 Ain 1924 Lab 718 (718) : 26 Cn L 3oor 420, Gokal v Pkvman Stngli (It a^Uagistrate £ii3i 
that a giri »a orer sixlwn years and was enticed away, he should hnd out if some other cognate oCence 
could bare been charged and should not throw out the case hecauso cirl 13 not minor ) 

ALo see S 210. Note fi “ ' 


■ ■ r y Emptror 

< wvnj r-t 1 to V ti } T. , ... 


Abo see 8.319, Note 9 


>■ y. Hla Ggi. 
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7 Magistrate shall frame a charge — Unlile m siimniong ca^es (see s 2J2) 
in Tvarrant ca'^s it i^ oUigatorj on the "Nlagisttate to drai\ up a formal elmgo* m o\ery 
ca-« ivhere he holds that a prmn facie case has been male out hj the prosecution art! 
the other conditions laid down m the section are fulfilled The dutj is cast on the 
Vaj/isirafc to frame a charge and lie mu'jt bo careful to see that the charge ubile it 
alleges all that is neccssarj to constitnto tho oilenco charged does not contain any 
urmecessarj allegation rurtber, the charge ought not to allege positnelj anything of 
•uhich the allegation in a positive form is not justified bj the niateiials befoic the Court 
The pro'ccution is entitled to insist that the cliaige be so fi lined bj the Couit as not to 
cast on it an> unnece'sarj burden * In framing a charge the Magistrate must be solely 
guided b> the offence di«clo«ed on the evidence and should not he influenced bj anj other 
considerations® \s to the consequences of a failure to frame a formal charge see S 53a 
and Kotes thereon 

■^Tiere m a joint trial of several accused chargeduithscveial offences the Magishite 
after taking the prosecution evidence consilcrs that a puma facte case has been made out 
agam't all the accused but is faced with the difhculty that imsjomdei of charges vrould 
result if charges are framed agimst all the accused be can in the exercise of his inbeient 
powers order a de noio trial with regard to some of the acaiscd * 

As to the procedure to be folloucil where the offence disclosed is csclusively triable 
hv the Court of Session or for other reason (he Magistrate considers the case to bo a fit one 
lot commitment to the Court of Se«3ion see 3 3iT and hotes thereon 

As to nhetber a charge need be dcana up m a warrant case tiiecl sumniarilj see 
S3 2C3 and 2Ci and Notes thereon 

As to the power of the Magistrate to discharge the accused nhere the compLamant 
fails to appear on the date of hearing see S ®59 and hotes thereon 

As to the effect of committing to the sessions a case which the 'Maoi-strrto him elf 
ought to trj after framing a charge under this sect on see S Si? Note 4 
8 Charge— 'Wbat it should coma n — See Sect ons ‘>^1 to *'^3 
9. Effect of the framing of the charge — As to whether the fret that a 
charge is framed m respect of a less serious offence amounts to a discharge of the accu c I 
in respect of a more seiious offence alleged against the accuse 1 see Note 4 on S 2o3 

255.''' (/) The charge shall then be read and explained to the 
Pica accused, and he shall be asked whether he is guilty or has any 
defence to make 

( 2 ) If the accused pleads guilty, the Magistrate shall record the plea, 
and may m his discretion convict him thereon 


' 18S2 S 255 1872 Ss 217. 324 1861 S 251 


Note 7 

1 ( 3S) 25 AIR 1933 Csl 205 (20jJ 33 Cii h Jont 433 S»/al Cola* y Emperor 

(20) 13 AIR lO’O Cal 537 (538) 27 Cn LJoixr406 ifafumed Baftque y E nperor (Caae under S 46 

■ *m5«r Salary Emperor (Sect on 251 u 


2 ( 69) 13-9 Poo Ro \o "C Cr p 65 {“9 90) (FB) Sint SmjA ? Empress 

3 ( 01) 1901 1 un Rc No 5 Cc p 11 < 1 $) 1001 Pun L B So 31 iluKerji y Empress. 

AlsoeccS •’10 hoteC 

4 (38) 25 \1R 1933 Cal 25S I Gl) ILR (193<») 1 Cal 583 33 Cn L Joar 596 AUiI R->»dHu t 
£.fn;-rror 



J520 (S 255 N1-5J 


PLCi 


1 Legislative changes 

2. Applicability of the section to secunty 
cases 

3 “Read and explained ” 

4. “Shall be asked ’’ 

J Plea of guflty, what Is. 


6 Plea of guilty — Value to be attached tc 

7 Admission by pleader 

B Plea of guilty by one of several co 
accused^Efiect of such admission 
9 Shall be recorded. 

10 ' May in his discretion convict “ 

11 Effect of non-compliance w/th the sectiot 


NOTE to the Synopsis See the Notes indicated for the following topics ■ 
\ilmmon of facts but not of oflenee SccNotelO Conviction without CMdencc oi charge o 


Aggravating circiunatanccs to be explained to ac* 
cu'cd See Rote i 

Coofession to 1*0 tikcu as n whole Sec Note D 


«ion Sec Koto 4 
Effect of plea on S 30, Evidence Act Sec Kctct 
rlea ot guilty bj pleader of necused See hote 7 


1. Legislative changes — The trorcls “nml pxplninorl" were fiist insertfil i 
section 217 of Uio Code of 1872 

2. Applicability of the section to security cases — Tins section apP^'^ 
il 0 to nn mfinii7 under S 117 uheit sccmily pi-oceedmgs me tnlvcn foi good behaTiooi 
i xcopt in so fftr as the framing of a cliarge and the icadmg of tljo same to the acetb^d i 
eonccined In such an inqiiirv, therefore, the Mag/sfntc niav ask the accused if t 
pleads ginUj * 

3. “ Read and explained ” — The charge must be lead and explained I’S' 
Magistiatc himself and not b> bis clerk or Amlah * The accused is entitled to Know with 
tertaintj and accnrocj the charge brought against him^ It should, thciefore, 
■<>xplainc<l as to unke the accused clearly understand the natutc of the charge* 

Iho nBg^a^atlng cucnmstances of the offence, if an> must also bo made luown to 
the accused * 

4 “Shall be asked.” —• The accused cannot bo called upon to plead until 
n charge is framed upon the evidence iccoidtd and the charge has boon read ftuil 
•explained to him 

Where a Magistrate couMcts the accused on lus own uchnission uithont recording 
evidence and without framing a charge, the conviction is liable to bo sot aside ^ 

5. plea of guilty, what is. — A pica of guiltj h nn admission of all the fac^ 
on which the cliatgo js founded, as nell as an ndiuission of guiU in respect of thew ^ 


Section 255 — Note 2 

1 (’27) 14 AIR 1927 Ail CGO {CGI, 062) 60 All 71 28 Cn L Jour 702 Tjrlol v Emparor 
[See also ( S9} 18 A I R 1928 All 270 (271. 272) 30 Cn L Jour G 80 All 599 7 wprror V 
yarain {Section 107, Cr PC)] 

Note 3 . 

1 (71)lCSuthWnCr43(ll)<?ii«nv JclianjrtrBulsJi K/inn (This wtis howeter n 

2 ( 16) 3 A 1 R 1916 Cal 188 (192) JG Cn L Jour 497 (501) 42 Cal 957, Axinfahl v 

(Dcfectiae eliarge under S 4 (b), Esplosive Substances Act 1008) 

{ 231 10 A 1 R 1023 Rang 111 (1*2) 21 Cn L 3ouc 87l, Ah Lvi v rmperor (Section 12 
Gambling Act ) 

(.8« flI»o ( 93 1900) 1803 j900 Low Bor Bol 328 (328) Kga .% ge v Fmpre^s ] 

AhoeeeS 221 Nole 2 S 223 Nofc I S 2S6, Note 4 and 8 535, Note 3 

3 1 MIC Cal 62a 18271, fmpressr VatmMee (Charge of mnrdcr not folly explained (o the 
throosh the interpreter) 

(•231 10 Ain 1923 All 283 ( 286 ) 23 Cn I, Jour 592, /odfta v Fmpcrnr 
.U^eeeS 271.Nole4 ^ 

4 C?!) 1071 Rat 65 (56). Fey v Afii^fa JJanla 

Note 4 

I I'- e 

(S-r a ■ . • . ■ . . . , . 

1. I U' ) 4 Crf L Joor 471 (175) • 3 Low Lor Bol 509 (TB), JU„, Ah , 
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pica of giiilty m a Criminal Court can only l« made in icsponse to a cbaigo and an 
informal admission as to guilt does not amount to a formal iiica of guilty and such an 
admission his not m fact or larv, the same binding effect as a plea of guilty.^ Where the 
accused pleads guiltj to a particular offence, lie cannot bo convicted for a different offence® 
The plea of guilty with qualifications docs not amount to a plea of guilty to the charge * 
A plea of guilty refers not to nuj section of the criminal statute hut to acts alleged against 
the accused ® 

See also S 2T1, Note 7. 

6. Plea of guilty . — Value to be attached to. — A plea of giulty, no less 
than a confession, must be received with caution® Where the accused belongs to a class of 
jx-ople ignorant of the most elementary piinciplea of law, it is extremely dangerous to 
admit a plea of guilty without the clo^t scmtm> of the meaning of the acicnow l^gment * 
7 Admission by pleader. — A plea of guilty must oidmanly be made by the 
accused himself and not bj bis pleader® except where the accused is peimittcd under s 205 


<■25) 12 AIR 1923 Lab 153 (154, 155) 25 Cn L Jour 707. Cmprrcr v. Ghulam Hata (When the 

accused admitted that he obstiucted tlio road ondcr mistalce without admitting that danger or injury 
was caused to any person, he cannot be conTicted under S 283, Penal Code ) 

[S« also (’35) 22 AIR 1933 Cal 681 (632) : 37 Cn L Jour 69, Ilemchndra ChongSar v Evfperor 
(Held that the so.called plea of guilty in the cv e was not a pica of guilty but an aBsertioo of 
mnoceoco )] 

2 (’3C) 23 AIR 1936 Cal 292 (293) 37 Cn L Jour 818. Sttferuitcndent and Rmcmbrancer of Legal 
Affavrs, Bengal v Jvban £u)'iar. (Informal admission of guilt in proceedings under S 110, and in 
sisdar proceedings does not amount to formal pica of guilty ) 

2 (’70) 13 Suth W R Ct 55 (56) 4 Coog L R App 101, Queen v Oobardhan Bhiiyan, (Plea el guilty 
to a charge of murder — Conrietiou lot culpable homicide not amounliag to murder — Conviction 
set aside) 

4. (’20) 7 AIR 1920 Cal C23 (523, 524) 21 Cn L Jour 547, Emperor v AM Ah Uanmdar 
( 69) 11 Suth W R Cr G (0), Queen v Jaipni Soiree (OrieTOUs hurt — Plea of anger ) 

(’20) 7 AIR 1920 All 203 (204) 21 Cn L Jour 665, Banwart Lai v Emperor ( Admitted traveUing 
without railway ticket, but pleaded no tune to purchase one ) 


•( 94) 1894 Rat 698 (G9S), Etnpress t ilhatarya (Plea of guilty— Cut added he committed the homicide 
when he was subject to epileptic fits ) 

( 7C) 25 Suth W B Cr 23 (23, 24), Queen v SonaiuUa}i (Plea that •'struck wife but did not intend to 
kill ■ IS one of not guilty ) 

(’15) 2 AIR 1915 Cal 153 (153) 15 Cn L Jour 703, Gaya Hoy \ Emperor (Jlere admission of po'ses> 

^ -'eaded) 

• * V. Emperor 

aside ) 

S ('20) 13 AIR 1920 Lah 406 ( IOC) 7 Lah 359 27 Cn L Jour 907, Basant v Emperor 
{ 32) 19 AIR 1932 Lah 303 (361) 33 Cti L Jour 646. Bahadur Strgh v Emperor. (Section IG, ilotor 
Vehicles Act, 1914 ) 

Note 6 


2 (’97 01) 1 Upp Rur Rul 72 (72), Ui Nyetn » garen Empress 
iSMOfsoCt’) 29 AIR 19J3 smd 31 (511 43 CnL Jour 476 I L R (1911) Ear 551 199 led Cas 120 

(DB), Emperor i Rf/ioocJ» Batanjo (OSence under Cnmiiial Tribe, Act — Plea of gudtj — E< J p ea 
should not bale been aeccpieJ sa conclQ«iTe as acen cd wa« not especicd cor»«t]y to icirrrTi com* 
plicated provisions of Act) 

Note 7 

1 (’71) 15 S ith W R Cr 42 (J.’l v I\v>pa l ototUa 

< 01) 1 Cn L Jour noo (939) C 1 om L It -61 tuprror ». Sur . ;ii Vj" riisj 
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to appear L> bis pleader® See aLo S 271, Note 10 aiicl S 340, Nolo 9 

A pka o{ sel{4e{encc t, not in«ras\stcnt v.vtli a plea ot not gaiU^ and conscqnenllr 
■where the accused pleads not gniUj and m the conr%.e of the argument his pleader advance^ 
the plea of self^efcncc, it is the dut> of the Court to admit the plea and saj upon the facti 
of the case nhat offence, if any, has been committed ® In the undermentioned ca'yj* it au 
held that, though the Couit could not at the tjial comict an accused inerclj upon tte 
admi-sion of Ins pleader, j et, lu an appeal, the appellate Court could act upon an admiMOa 
of fact made m the appeal bj his iJeadoi, especially where it does not cause prejudice to 
the accused 

8. Plea of guilty by one of several co-accused — Effect of such 
admission. — A plea of guiltv bj one of sevetiil co accused may be tahen into considcia 
lion against the other accused only where the latter arc “tried jomtlj” with the former 
within the meaning of s SO of the EMdcnco Act In a wanantcase, it is only after tie 
probation cMdencc is o\or that a charge is fiained and the accused pleads guiUj la 
8uch a case, all the accvu,cd lua^ be said to be tried jointly and the plea of one accused 
may ho considered against the others also * The case is, howe% cr, different m the se«'ion- 
trial where the accused's plea of goiltj is recorded at the outset of the trial An accused 
who then pleads gvulty and is coniicted on his plea cinnot ho held to be “tried jointh 
with the others against •uhom the case pioceeds undci S 272® \Vlieie gome of the accused 
jointly Icvod plead guilty aiul are cons icted and .sentenced on tbeir plea, they can k 
csnmmed as witnesses against the other accused and it is not for the latter to object that 
the plea of guilty of the former should not ha^e been accepted ® See also S 271, Note 15 

The abo\o sums up the position on the case-law, as to whethei on accused 
who pleads guilty can bo said to bo ‘tried jointly” with the otbei accused within the 
meaning of S 80 of the E\ idcncc Act But another question arises in regard to this matter, 
VIZ , can a plea of guilty ho taken to be a confession ‘‘proved ’ within the meaning of S tO 
of tho Evidence Act? Section 312, Note 27 may bo referred to m this connection 

9. Shall be recorded —The pioccedinga must show that tho plea of theaccii cd 
lias been tccoi dccl A conviction based upon a plea not so recorded is bod 

A pica of guilty must be so recorded as to avoid any misapprehension or niulakc 
As far as possible Uio very words used by the accused must ho employed Where there l 
nn exculpatory statement before the charge, the exact w ords of a plea of guilty should be 
recorded by question and answer® The whale and. wot. pait ot tha weeusei’s statemc®‘ 
ac company mg the pica should be recorded ® ’Where the plea of the accused is interpreted 

oard, Lwlnom v 3/r*^* 

f ’ • T Aft Jamal Katun 
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to Iho Court, tbo languigo In which the plc^i shonU bo recorded i3 the laiigimge m which it 
IS convejed to the Court by tbo interi»cter* 

10 “May in his discretion convict.” — Under this section, the Migistnte 
may convict the accused on hia plea of guilt> without calling upon him to enter upon his 
defence. But he is not hound to do so* In an ordinarj criminal case, howcicr (to winch 
possiblv a charge of murder is the onl> exception) the Court should, as a general rule 
accept the plea of guiUj and act upon it It would bo a waste of public time to hold an 
elaborate inquiry m such cases* But the plea of guilty must ho clear and unambiguous 
and embrace all the elements of the offenco charged Where the accused admits some or 
all the facts alleged b\ the proaoeution but pleads ‘not guilty," the propci course for the 
Couit i» to jiroceed with the trial* 

WTieic the offence is not proved upon the evidence, the accused cannot be convicted 
even though he does not deny the offence* 

WTicre an accused pleads guilty but the act <»mplained of does not amount to an 
offence, the so called pica of guiltj is no nioio than an admission on the part of the accused 
that he had committed the act which is alleged to bo au offence But the question whcthci 
the act complained of does or doesnot constitute an offence according to law is obnouslv 
one for the Court to decide and hence the accused cannot be convicted mcrclj on his plea 
of guiltj * 

11 Effect of non compliance with the section Tbo record must show 
that the procedure laid down in the section was followed Where tho record docs not show 
that the charge was lead and explained to the accused* or that tbo accused was asked to 
plead * the conviction is liable to be set aside on the ground of prejudice to tho accused 

255A. In a case where a previous conviction is charged under the 
Procedure mease of provisions of section 221, sub.section (7), and the accused 
previous convictions does not admit that he has been previously convicted as 
alleged in the charge, the Magistrate mav, after he has convicted the said 
accused under section 255, sub-section (2), or section 258, take evidence in 
respect of the alleged previous conviction, and shall record a finding thereon 

4 ( 80) 5 Cal 82C c*”!)) ta>m6i/c<!V tvtpress. 

Note 10 

1 (07)5CriI Jour 416(116) 3 Low Bur Rul 279 Emperorv Taw Pyu 

(33) 20 AIR 1933 Oadh 80 (89) 8 Luck 286 34 CnL Jour 121 Kunwar Scivy Emperor 
( 21) 8 AIR 19“’! Cal 260 (200) 23 Cri L Joor 574 Emperor v Flish Behan Ohose 
( 15) 2 AIR 1915 All *’21 (*’24) 37 All 247 16 Cri L Jour 327 Emperor y Dip l^arain (Plea of guiltv 
\i5 «. nwoaea uiA accexAcd > 

{ 78) 3 Cal 750 (750) 2 Cal L R 3l7 J»t the nailer of CAumman Shah 

2 ( 28) 15 AIR 19‘’3 All 270 (270) 50 All 599 SO Cri L Jour 6 £m7vror v Exstiaii Harain (r<. 
Walsh J) 

( 31) 21 AIR 1931 Lah 89 (90) 35 Cti L Jour 1453 Jforrin Pntafe, Surrej Begiment Lahore v 

Fmperor (Convi-t on can be sustained solelj on confes>ton — But Court eipect. some corroboration 
act of prudence ) 

3 (07) 0 Cfi L Jour 421 (1‘’5) 9 Com L R 1316 Emperor y Somabkax Nathabkai 

4 (33)20 AIR 1933 All 612 (613 611) 55 AU 657 31 Cri L Jour 1033 li N Basuy rmperor 

5 (41)23 AIR 1911 Rah 301 i303) I L B (1941) Lah 796 42 Cci L Jour 765 195 Ind Cas 6'’4 If.j 
Court Bar tssocvafio i Lahore y Emperor (Sending of letter to Dutnet Magi'trate mtimitiDg Ibat »c 
cused intenled to Oder satyagraha by sIicmtiDg enti war slogans — Charge under Rules 33 and l.'l 
Dchneo of Indu Rules — 1 lia of guilty— Accused cannot be convicted on such plea as act ecmpUineu 
of IS not odence ) 

Note 11 

1 ( 81) 7 Cal 90 (97) S Cal L R 471 Empress v Copal CAanul 

(86) 9 Mad 61 (03) 2 Wm 337 t Queen-Empress. (Charge cot eirliined ) 

Also sees 271 Note 4 

2 (15)2 AIR 1915 Bom 11 (15) 10 Cn L Jour 53^ Cosaifuvi J Dhondt t rr-fcrcr (Oitr 

irregularities also.) 
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pnOC^DURE IN CASE OF PREVIOUS COWICTIO'IS 


1 . Scope of the section. — • This section 13 new and nas introduced into the 
Codebj the Code of Criminal Piocedure (Amendment) Act, I8[xviii] of 1923 It provides that 
evidence of a previous conv iction for the purpose of affecting the punishment to he awarded 
can he tahen only afta the Magistrate has convicted the accused ^ It gives effect to the 
undermentioned decisions® which held that it was illegal to take such OMdonco before the 
conMCtion The undcimentioned decision® which took a contrary view is now obsolete 

This section lead with S 221 (7) shows that for tho purpose of fjaming a cliargi 
m icspcct of a plc^ ions coni iction, no evidence need be taken about tho piovious conviction* 
Tho necessity for taking such evidence will arise only subsequently, and that only where 
tho accused has been con\ieted on the substantive charge and does not admit tho pievions 
conviction ® 

2 Admission of previous conviction by accused. — The combined effect 
of s 221 (7) and this section is that the accused is to be charged with tho substantive offence 
and at tho same time, in anticipation, with the previous convictions If the previous 
coin ictions arc set forth m the charge and if the charge has been read over and explained 
to the accused and he pleads guilty to it without any reservation, he is admitting tJie 
jircMous convictions within tho meaning of the section^ In such a case, evidence of the 
previous conviction need not be taken The mere admission by tho accused that he had 
licen m lail once is not sufficient to show that be pleaded guilty to a picv ions conviction 
for an offence rendeung him liable to enhanced punishment * 

3 May, alter conviction _ SeeNotel 

4 Evidence of previous conviction — Whenever it is required to prove a 
\ cev lous conv iction against an accused for the purpose of enhancement of punishment such 
previous conviction must bo proved stricUj and m accordance with law ^ The accused must 


Section 2S5A — Note 1 
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i olar v. i m^Tor. lUor. cm„ctiOD sLp oaj cmusli _ Dot lor iommill.M lo 

cod«r~oolrrrTioo,ronr.rl.oi., oi.arrS 75.1 P C . pr,„a /or., lr~,l o,ld,„co ol rath cooraM” “ 
nfce^sary and mero conviction slip u rot enoogb ) 

5 (41)31AIR10HLah25(2G) I L R (1913) Lab 477 15 Cn L Jour 3Cl 211 Ind Cas 233 
"npcfcrv JinhpStngi (Pe* Uivmon Bench In Order of Reference ) 

Note 2 

1 f-l I) 31 AIR 1911 IaU 23 (Ic) • 1 L R (1913) I«b 477 15 Crl L Joor 3G1 "ll Ind C.is 2*3 
Jrtj<rorT DaltpSingl 

2 (02) 4 Pom L It 177 (177) Kxtij Empfror v Oottnd Sal haratn 

Note 4 

1 UC)3A1P. l01CCd!3U (315)-17CrlLJourl85(ieO).43Cain23.rmr<Tor T St Aldul (P^* 

* I'-nej Vf«s jiraw ire-t r ’-o tile et'ic» proof of previons convictions ) 
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aLo be calletl nix)n to plead to the charge o£ rnsvioas conviction ‘ Sec al=o Ss 311 and 511 
and ^otes thcieon 

\3 to whether a Magistrate can nndec S SI** qoe-»tiou the accused with regiid to hia 
previous convictions sec Noto 14 on s 34‘> 


2S6»* (/) If the accused refuses to plead, or does not plead, or 
Defence claims to be tried, he shall be required to state, at the com- 
mencement of the next hearing of the case or, if the Magistrate for reasons 
to be recorded in writing so thinLs fit, forthwith, whether he wishes to 
cross examine any, and, if so, which, of the witnesses for the prosecution 
whose evidence has been tahen If he says he does so wish, the witnesses 
named by him shall be re-called and, after cross-examination and re- 
examination (if any), they shall be discharged The evidence of any remaining 
witnesses for the prosecution shall next be taken, and, after cross examination 
and re-examination (if any), they also shall be discharged The accused 
shall then be called upon to enter upon his defence and produce his 
evidence 


(a) If the accused puts in any written statement, the Magistrate shall 


file it with the record 


Synopsis 


] LegisUtiv« ebanges 

2 Scope and applicabilicy of the section 

3 ' Refuses to plead, or does not plead or 

claims to be tried * 

4 The accused shall be required to state 

5 ' At the commencement of the nest 

hearing 

6 Right of accused to cross-examine the 

prosecution witnesses 

7 Waiver of the right under this section 

8 Recall and discharge of the witnesses 


9 Esammation oi the remaining witnesses 
9a Production of documents by prosecution 
during cross examination of prosecution 
witnesses 

10 The accused shall ihen be called upon to 
enter upon bis defence and produce bis 
evidence 

11 Expenses of witnesses See botes on S 5ol 

12 Written statement of accused 

13 Effect oi non-compliance with this section 

See bote SO on S S37 


’ Code of 1882 S 256 

If the accU'Cd refuses to plead or docs not plead or clauni to be tried be °b[tll be called 
defence upon to enter upon his defence and to prodoce his evidence, end shall at any time while he 
la making bis defence be allowed to recall and cross examine any witne » for the p^o^c^.ullon pre'eal m 
the Court Or Us precmct‘» 

If the accu cd puls m any written etatcmcnt the Uagistcate 'ha I file it with the record 

Code of J872 S 218 

218 II the accused person hare any defence to make to tho charge he shill be called open to 
Defence enter upon tho samo and to produce hia wilne* c> if in attendince and shall be allowed to 
rccxll and cross-ciammo the witnesses for tho pro'ccntion. 

If Uie accu ed person puls in any wntten statement the Ha^i trate miy file it w ih U e recoil 
but shall not bo bound to do so 

Code ot 1861 S 252 — Same as the lir-t pan o ily of S 215 cl 157’ Code 


acciucd — Procedarc he 1 improper)] 
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See the Notes jnaiMted for the following topics : 

Joint trial of sammoag and warrant cases See 
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KOXE to the Synopsis 
Accused unrcpresPDtcd See Note 5 
\(3jonmment for accused’s evidence See Note 10 
Adioumment for cross-esammatioa See Notes 5 
and 6 

Adjournment for prosecution witnesses See Note 9 
Conamcncenient of trial See Note 3 
Cross-examination after defenco evitfence See 
Note 7 

Defence Ly cross-examination See Note 10 
Fresh prosecution witnes es Sec Note 9 
Inapphcxl/ihty to discjphniry juri:3d2cboc under 
Letters Patent See Note 12 


Notes 

Beserration of croas eiamiualion See Note 2 
Several accused — B'Sht of each See Note 6 
Summary cases — Further cross examination See 
Note? 

Waiver by accused's counsel- See Note 7 
Warrant-ease — Subsequent conversion into snm 
inongcase See Note? 

Wntten statersent and examination of accused 
See Note 12 


1. Legislative changes. 

Difference behieen the Codes of 1861 and 1872 — 

In 1872 n sub clause was atltled by wludi the acented's written statement, if any, 
iiiigbt bo icconcd and filed with the leeoid 
Diffcicnces beltuen the Codes of 1872 and 1882 — 

(1) Instead of the clause “if the accused jiersoa to eotei upon the satuo” tte 

clause ‘ if the accuiied refuses to plead ... to enter upon his defence” was 
inseitecl The decision bearing on the mterpietation of the former evpiession u 
onij of academic interest now 

(2) Tor tho words “to produce bis witnesses if in attendance’ * the woids ‘ to proiluco 

bis ovidcnce" were substituted in 1682 

(1) Tho clause “and shall, at any tune iphtle he ts making hts defence, bo nllo^c^ to 
jccall and cross-cfamino the witnesses for the prosccntioQ, pteseni Cotni ot 
its picciucts'* was sulstituted for the clause “ond shall bo allowed to recall and 
cro<<3 exammo the w itnesscs for tho piosceution” occurring m tho Code of 18^2 

(t) In the clause regarding the fibng of the WTillea statement of tho accused the word 
’shali" was substituted for the wonl ‘Wj" and tho woi'ds “but shall not I* 
bound to do so” wore oraillcd 
Diffcienccs bcUuen the Codes of 1882 and 1608 — 

In the 3806 Coilc after tho words “if the accused refuses to plead, or does not 
Or claims to l)c tried" tho Avords ‘be shall be loquircd to state . .. thoj Bhall 

dj clnr^ftl" 75 rro added M fhcfluni? fjjwc, ihopiroiinoa m the C<kIooS 28 B 2 hy which tho 
nccijicd was given the light to “recall and cross examine prosecution witnesses at an) timo 
wliilo mahiDg bis de/enco" was n?]xnlcd and it was provided that tho accused should Iw 
called upon to enter upon bis defence afta tho examination, cro^s ovaimnation, 
re oxnmmalion of the pio-ccution witnesses 
Changes made ly Act 18 [XVIll] of 1023 — 

Utcr tho wonls 'Jio shall be required to slate" tho words “at the commcnccraont 
of tlio next bcanuR of tho ca«c.. ..forthwith" were added, thcrebj rc<iiuring tho 
'^fagl Irntc to nA the accU'CNl if lio wished to cross examine tho prO'iocution 
iilrradj cxnimnc-d, not on tho da> on which a charge h framed, but at tho next hcanrg 
onh, iinlca-, for nx«ons to !« rcconled m writing Uio Mngiatratc thinks fit to put tho 
ijiicUion on t! o sanio da\ n.a he frames the charge 

2. Scope and applicability of the section —Section 235 proi ides that when H 0 
/iz-cn-eil jlnds gmb) m a wnrront-caso tho 3fagis tfnto iiinj comict bun iijwn ftich 
SecUonMS — Note 1 

I. (73)lOScihW nCf53(33 &l),IkUJu$t Queen 

2 l CO) 11 *iiiUi \\ K Cr 15 (15), Qufcn y TaMrani {tttloc?*C3 not in allcniliBco — Failnrt t® ***• 
to ] rolurc erl Ictiec no* a Caw) 
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Thii section iroviiles for the ii-occtluro to bo foUorvctl when the aeensed docs not plead 
•giiilty It provides iwfcr aha tint llic ocensed should be asked to state •ohetber ho wishes 
■to cross ctammo anj of the prosecution witnesses whose evidence has been taken and if ho 
so wishes the witnesses named Ij him should be recalled and ho should bo allowed to 
cro's examine tboni It baa licon seen in Uic Notes on s 252 that m w ariant cases tlio 
-accused cm be allowed to cross examine the piosecution witnesses even before the charge 
lb framed The proacnt section confeis on the accu^l an opportunity of cioss examining 
■the pro-secutiou witnesses a second time aftei the chaigo is framed The reason foi this 
I roTJijou 13 that in warrant coses the acensed is In a position to know Die exact coso lio has 
to meet onlj aftci the chaigc is fiamel ^ As to whether tlic accused is entitled as of light 
to cro •> examine the prosecution witnoo'ios bcfoic tho cliatgc is fumed see Notes on S '’5'’ 
A. scconl opportunitj to cross examine pio«oaition witnesses is vouchsafed to the 
accused oulj m warrant cases The accused lias no such ri«ht m bummons casca But 
where a case is coinmencc<l as a warrant case but sub^uentlj it appeiis that onlj an 
offence triable as a summons ca®o Ins been comnutted it is not open to the Nlag strato to 
-=nddenlv revert to the procedure of summons cases he is bound to allow the aecu«cd 
further opportunitj of cross-examining the prosecution witnesses if he so desires® (see 
Notes on s 2al) Similarlj, as has been «ccn in the Notes on S “’ll where a summons 
caco and a warrant ca«c arc tried li^clbor tho irocednre prescribed foi warrant cases 
•should be followed In «ucb a ca'c also if the Magi tratc finds that the charge m respect of 
the wanwnt ca«o is umustamablc and decides to pioceed with the otbci offence alone it is 
not open to him to denj to tho accused the oppoitunitj of fuitber cro s examination of the 
irosecution witnesses piovidcd foi by this section* 

Sect on "ro provides tint m waiianl cases tned summanh the procccluic pre«cnbc<l 
foi the trial of wnriant cases should be followed Section 2G3 piovides that in suinmaiy 
trial« in ca«es m which no appeal lies a formal chaigo need not be drawn up Tboquestion 
has arisen wbctbei tins section (S 2^) applies to warrant cases tried summarilj in wl icli 
a charge is not framcil On tins (picstion thcic is a conflict of decisions On tho one han 1 
it has been hell b> the High Courts of Cilcutta* Madias* Kagput* and Pitna^ and tho 
'■ * tho 

tho 

lh« 

Note 2 

1 ( 4) 0 N W P 11 C R *’94 (287) Qua i v LoH UaJ o led 

(16) 3 AIR laiG Lali •’Dj (‘’90) 17 Cri L Jour 61 (So) 1916 Pun Be No 1 Cr A) lad Laksh v 
Emperor 

rifitTnn r" in tv t>v ttt -t4Rir/»^nr£ npcror 
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NOTE to the Synop'U See the Kolea induntcd for the following topios : 


Accused Unrepresented gee hole 5 
Adjournment for nccused b evidence See Kote 10 
Adjoumnicut for ero a-csammution See Notes 5 
and C 

Adjournment for pro-icculion witnesses See Kote 9 
Comincnecmcnt of trial See Note 3 
Cro=s-cvnn)inatlon tvfter defence evidence See 
Note 7 

Defence by ero a examination See Note 10 
Fresh prosecution witnesses See Note 9 
Inapplicability to disciplinary jurisdiction tmder 
Letters Patent Sec Note liJ 


Joint trial of summons and warrant cases. See 
Note 2 

Bescrvation of croas-cxammation SeoNote2 
Several accused — Eiglit of c.ach Sec Note C 
Sammatv cases — Further cross examination See 
Kote 2 

Waiver by accused’s counsel See Note 7 
Warrant case — Subsequent conversion into sum 
moos (»se See Note 2 

Wntten statement and examination of accn-cd 
See Note 12 


1. Legislative changes. 

Difference hetnern the Coeles of 1661 and 1872 — 

In 1872 n, sub clunso was atliled by wbich tbo flccuscd’s written statement, it any, 
iiiiclit be icccnctl and filctl with the lecotd 
Diffeiences helitcen the Codes of 1872 and 1882 

(1) Instead of the clause "if the accused person to enter upon the same" lie 

clause ' if the accused refuses to plead ... to enter upon bis defence" 
inserted The decision beonno' on tho interpretation of the former e^pteo-ioa'n 
only of acodoiuic interest now 

(2) Tor the words "to produce his Witnesses if m attendance tbo woids "to produM 

bis CMdcnco" were substituted m 1882 

(1) Tho clause and shall, at any time whtle he is maUng his defence, bo allowrfto 
recall and cro«s c\amin© the witnesses for tbo prosecution, tncseni t» 
lU precincts ’ was substituted for tbo clause "and shall bo allowed to recall onil 
cioss csainiuc tho w itnes-ses for tho prosecution” occntimg m tho Code of 1 S 72 
«s»riins U.0 filuj; ot Ihc UTillm steloment of tho Mmsed Iho mrf 
shnll suWitolcd tor tbo ,016 "maj” nna tho itouls ■‘hut BhaU »»> 
lioimu to do so" were omitted 
Bi/fcimces Itlium the Coila of issa mi ISOS — 

In tho >803 Code niter the noida ' it tho accoscil rolusoa to iilcnil, or docs not r'™'' 

or c nnm to Ixj tried tho nords he slnll lie tciiiircd to elnto thoi BhaU nbol* 

rrO'™“” in the Ootlo ot 188> 1))' Tvhich Ite 
Iiti fe'iicn 10 risht to recall nnd cro^g caammo Jiro.ccntion nitncs'CB at anj tim® 

r ll 'T“ "' “■’ ‘hat tho nccn«d Bhonld K 

cnilnl „i„„ to cn cr upon I, a ilclcncc a/l„ the ejam.nnlion, cro ! raniinnl.on, anJ 
ri cxninimtiou of the pro-cciition Witnesses 
Chanyei viade Ig Act JS [XTXIJ] of 1023^ 

.tf 11 '^‘7 shall ho rojuirwl to sUlc” tbo words "at the commencement 

M. tmte in nir'’,': •••'“'‘'"''‘h" 'TCro added, tbcrclj- roinirinS U." 

nlnadi r.fi. I ^ ho wabea to cro«3 eramino tho pro^ciition intnCi.-'Oi 

f * “'h«CO .! tramed, but at tho next branrS 

, e’.o" o„ 111 "’'T’ ” , ■” «■“ ’'f”l;'*lralo thinks fit to r»l U-” 

ijiic 10 1 on ti 0 ‘•amo day tvs lio frames the charge 

nenw 1^' 1®,',°”' °u *' “^■’’■“'’'’■'5' •'>■= «ction.-Scct,on 5K , roi idcs Ibsl alien the 
ncowd ilisil, ,n a Iiarrantm-o ll» -Mn^jislrale laai eoniict him moil sneh rlr'>- 

. - . Se^on 256 — Note I 

K«Y OlKot 

r Tetaram (Wiine-aci not In attendance ~ 1 allnre to mIs 
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This section proviitca foe the pcoccilnro to bo followed uhen the accuseci docs not plead 
■gniltj. It provides niter aha that the acensed should be asked to state whether he iMshes 
■to cross cvamiiic anj of the prosecution witness whoso evidence has been taken and if he 
so vribhos, the witnesses named by him should bo recalled and he should be allowed to 
cross ovaraiiic them It bas licon seen m the Notes on S 252 tint m warrant cases the 
aceuscil can be allow cd to cross examine the piosecntion w itnesscs cv en befoic the charge 
13 framed The pi'O'-cnt section confers on the accused an opportunity of cross examining 
■the pvosecwtion witnesses a second time after the eluvgo is fiamcd The reason foi this 
lirovi'ion 13 that in w arrant cases the accu'sed is m a ixjsitioii to know the exact case he has 
-to meet onlj aftci the charge is framed * As to whether the accused is entitled as of right 
to cro’s oxauimc the prosecution witne«<>3 bcfoic tlie clnigc is fiamcd, see Notes on S 252 
A second opportunity to cro^oxaniinc prosecution witnesses is vouchsafed to the 
nccu'rfd only m warrant eases The accn«od hns no such right in summons eases But 
where a case is commenced as a wairantca«c but subsequently it appears that only an 
offence triable as a summons cacc has been committed, it is not open to the 5Iagistiate to 
•'Uddenly revert to the procedure of summons causes, bo is bound to allow the accused 
furthei opportunity of cross examining the proaccution witnesses if he so desires* (see 
Note-j on S 251) Similarly, ns has been seen m tbo Notes on s 211, wheio a summons 
ca«o and a warrant ca®c are tried togelbcr, the procedure prescribed for warrant cases 
-ehould be followed In such a ease also if the Magistrate finds that the charge m respect of 
the wauint ca«c is unsustainable and decides to piocecd with the otlici offence alone, it is 
not open to bun to deny to the accused the oppoitamly of fuither cross examination of the 
prosecution w itnc«'.es prov idcd foi by this section * 

Section 2oa prov ides that in warrant ca«es tried summanlj the pioccdurc prescribed 
for the trial of warrant cases, should bo followed Section 2C3 provides that in summary 
trials, in cases in which no appcallies, a formal chorge need not bo drawn up The question 
has aii«en whether this section (s 25C) applies to warrant cases tried summarilj m which 
a charge is not framotl On this question thoic is a conflict of decisions On the one hand 
it has been held by the High Courts of Calailla,* Madra«,^ Nagpur® and Patna* and the 
-Tudicial Commissioner’s Court of Sind* icl>iug on the general piovisions of B 202, that the 
icction applies to such cases notwithstanding tho absence of a formal charge But, on the 
other hand, it hi*, been hold bj tho High Couit of Bombaj® and tho Chief Court of Oudh** 
Note 2 

!• ( 74} C N W’ r n C R 281 (287), Queen v I«iH ilahomed. 

( 16) 3 AIR 1910 Lth 223 (226) : 17 Cn L Jour 81 (83) 1 1810 Tun Re No 1 Cr, Ahmad EaUh v. 

Emperor. 

**" ■ Emperor. 


ALo see S 251, Nolo 4 

3. (’15) 2 AIR 1916 Sfad 1200 (1200) : 16 Cri E Joar 510 (510) 3D Mad 503, 7i» re SolhanaJri (FaJare 
to follow S. 236 — Absence of prcjodicc oust Le ptored by prosecution ) 

4. CIO) 7 AIR 1920 Cal 700 (770) . 22 Cn L Jour 271, Nepal Eagdi v. Emperor. 

5 (’42) >9 AIR 1912 Mad C72 (073) 14 Cci L Jour 10 203 Ind Cas 321, Subbiahv. rrnl.afjJutUiiom^ 
--- ' • ~ ■ tc must 


examined 
8. (JO) 17 AIR 


lOJO Smd 116 (117) : 21 Smd E R 338 ; 31 Cn L Jour C«3. S7.i3u t Empercr. 


iperer. 

T. Enperv, 
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^OXE to the Synopsu See the holes imtuated for the followiog topics 
AccQsu'd unrepresented Sec hete 5 Joint tnal of sommons afld warrant cases. See 


\djoumment for nccuscd s evidence See hote 10 
Adjoummeat for cro'! Bee S 

and C 

Adpuniment for prosecution uitucsses See Note 9 
Commencement of trial See Note 3 
Cross-etnuiination after defence evidence See 
Note! 

Defence ly cro S'csaniinat on See Note JO 
Fresh prosecution w tnesses See hote D 
Inapplicabil ty to disciplinary junad ction under 
Letters ratent See Note Z2 


Be^etvaUon of cro=s-exati\vtia-tioti. See Note 2 
Several accused — Right of each See Note 6 
SoMuiMy Cases — Furtlier cross evaminatioc. See 
Notes 

Waiver hy accuaod s counsel See Note 7 
Warrant case — Subsequent conversion into sum 
mons case See No^e 2 

Written statement and examination of accuad 
si Note 


1 Legislative changes 

Dtffeicnca bctiucn the Codes of 18G1 and 1872 — 

In 1672 ft sub clause itas ndded hj wliicli the aeciisecl s written statement il any 
might he icccuccl and filed wriUi tin. lecoid 
Diffcienccs beitiecn the Codet of 1872 and lfi82— 

(1) InstoacT of the clause if the accusecl person to enter upon the same tti® 

chu'o if the accused refuses to plead to enter upon his defence 

inserted The decision bearing on the intciinctation of the former espiessioa tj 
ouli of flcadcnno interest now 

(0) Tor the w ords ^ to produce Ins witnesses if m attendance ® tbs w oids to produce 
lus CTidenco were sub«;lilaled m 1882 

IJ) Tlio dftnso and «hall at any time while he ts maXmg his c7^/c«c<? bo olloweito 
iccftll and cross evammo the witnesses for the prosecution piesent tn 
its inecincls was substituted for the clause and shall be allowed to rccaUanu 
cro^s examine the witnesses for the prosecution ’ occurring m the Code of 18 
14) In the clause regarding tho filing ol the wntten statement of the accused the 

«hall’ was substituted for the word niaj and tho woids but shah not w 
hound to do so were omitted 

Diffeicnccs hetneen the Codes of 1882 and 1608 

In the 1823 Code aflci tlie words if the accused refuses to plead oi docs not 
IT claims to he tried ’ the words he shall be required to state they shall also b< 

di cInrRcd w cro iiildcd At the 'lajnc time the pioi ision in the Code of 1882 bp wluch Ih' 
^lccu^^l was tn cn the n Jit to ‘ recall and cross exammo proaccutiou witnes^eg at an> ti^ 
wtulc nuking Ivsdotcncc’ was repealed and it was irovidcd that the accused shoidd b 
t ailed uixiii lo enter upon Ins dcfcnco afUi tho examination cross oxammatioc a^t 
I' eximiination of the j ro'Ccution witnesses 

Clan jet made by Act 18 [XVTJJ] of 1923 

Vftcr the woids lie «hnU bo required to slate the words * at tho commcncemca 
of tiie 3 ext fearing of the cft** forthwith* were added, therebj tciuifing th 
■tfaqi trntc to ad tie neen ed if ho wished to cro^345\animo tho pro'^cciition 
iilrtaiU evanun d not on the daj on which a cliarge m framed but at the next hciriC 
1 iil^, imic for rca=ona to l<o rrconlcd m writm^ Uio Nfagi trato thinks fit to 
qnc- ‘lO 1 oil tl c aiuc da' a.a 1 e frames the charge 

2 Scope and npplicabiljty of the section —Section 25.. ] rowdes that wl on Ih 
a Ciwd II all pull) m a warrant cg^ tlie ^lagtstra te iiu% comict him u pon Pitch 
. . Section *56 ^ ttole't ' 

fos T 

■ r Tolaratn (WUnp^sea lot In alicndiocc — . rallow f®** 
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Thu «<s:tiou iroMilcs for the ii-ocotluro to be follox\«l when tlic accuDed doc3 not plead 
-guiltj It provides tn/er aha that the acciiscd slioold be n»I ed to state \\liethcE he wishes 
to cross examine anj of the prosecntiou witness^ ■whose evidence has been taken and if ho 
«o wishes the wituc's es nainetl In him slionld be recalled and he should be allowed to 
cross examine them It has been seen in the 3«otcs on S *’52 tint m wairant eases the 
accused can be allowed to cross examine the pKWicntioi! witnesses even before the charge 
Is framed The lie cut "cetion confeis on the accu«eil an opportiinitj of cross examining 
the prosecution witnesses a secoiul time aftci the dingo is fnmed The reason foi this 
1 rov 1 ion Is that in w arrant ca«cs the aeca«!ed i3 in a position to know the exact ca«o ho has 
to meet onlj aftci the chaige is framed * \s to whether the accii«cd is entitled as of light 
to cro examine the prosecution watne« Os bcfoie tlio chaigc is ftamed see Notes on S 2d^ 
second ouiortunitj to eio^ examine pio caition witnLS-<cs is vouclsafcd to the 
accused onlv in warrant ciscs The neensed has no such right ii summons cases But 
where a ease l^ commenced as a warrant ca'»c hut sub^cqiientlj it appears that onlj an 
offence triable is a summons caisc has been committed it is not open to the Magistiate to 
-^uldenlv revert to the procedure of summons eases ho is bound to allow the accused 
fiirthoi opportiinitj of cross examining the prosecution witnesses if ho so desires* (see 
Notes on s '>j 1) Sinnlarlj ns Las been «oen in the Notes on s 211 wheio a summons 
caro ani a warrant ca«o are tried together the procedure preseiibcd foi wairant cases 
‘houll be followed In such a case also if the 'Magi'ttatc finds that the charge m respect of 
the waiiant ca«e is unsustainable and decides to proceed with the other offence alone it is 
not open to him to deny to the accused the opportunity of further cross csammation of the 
prosecution witnc« cs providcil foi by this section* 

Section "02 iwovidcs that m wairant castotuedsummarilj thopioccdurc prcsciibod 
for the trial of warrant ease* should be followed Section 203 provides that in summary 
trials in ciaes m which no appeal lies a formal charge need not be drawn up Thoquestion 
ias aiiscn whethoi this section ts 250) applies to warrant cases tried summanlj in which 
a charge not frame<l On tins question Ihoic is a conflict of decisions On the one band 
it has been held bj the High Courts of Cilcutta * JIadias * Nagpur* and Pitna’ and the 
■•Tudicial Commi'sSionci s Court of Smd* icljmg on tl e general piovisions of B 002 that the 
acction applies to such eases notwithstanding the absence of a formal charge But on the 
other hand it ha been held bj the High Court of Boiiibaj * and the Chief Court of Oudh'® 
Note z 

1 ( "4) C N XX r II C R 281 ('’87) Quai t v Lett Uahomed 

(16) 3 AIR 1910 Lali 29<j (200) 17 Cn L Joar 81 (8o) 1910 Pun Re No 1 Cr Ahmad Laksh v 
Lmperor 

( 11) I AIR 1914 Lib 050 (j57) 1911 Pun Re No 11 Cr 1C Cn L Jout 140 iTooIa v Emi<eror 


{ ’1} S'* Cn L Jour C83 (081) 03 led Ci9 619 (ftt) JF« » Trh t Emperor 
XI 0 sees *>01 Nolo 4 
3 


oi-imlno ') 

8 ( 30) 17 VIB 19J0 S nd 110 (ll") 24 « nd L R 336 31 Cn L Jour C'3 Shtdu t Emreror 

( Xecu ed U ent tl "d to Lstc furtber tim« for {irodoCing hi* «riJfncc ) 

■9 { 20 13 XIR lO- 0 Rom *>■’0 (>•’0 2^7) ‘‘7CriLJoar43tirrw;.rris;na;,T£:mFm?r 
10 (3 )19A1R193 Oudh212(*»13 *> 11 ) 7IneV699 33 Oi L Jour 500, Co' - E nperor 
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that the soction does not apply to such cases as ik only contemplates cases nhero a etarse 
13 framed. 

As a general rule, the cross ecimmation of a witness should he made immediate!) 
after his examination in chief is over and tho cross examination cannot ho resen ed till t^e 
other witnesses have been examined unless the Court, in its discretion, permits the croa 
examination to be icserved Tbia section provides an exception to this general rule hecraibe 
it entitles an accused person m a warrant o^e to defer the cro'^s-exarmnation of the 
prosecution witnesses till the witnesses have been examined and a charge is fiamed 

The section apphes not only to cases wimre the charge is framed before the 
prosecution has completed its evidence, but also to cases where the charge is framed 
all the prosecution witnesses have been exammed m chief “ 

As to the applicability of the section to proceedings for the taking of security fof 
good behaviour, sec section 117, note 4 

As to the applicability of the section to proceedings under S 145, see Notes oa 
that section 

As to nhethcr the accused is entitled to cross examine prosecution uitnesscs a 
second time aftei the charge is framed m preliminary inqiuiies before commitment to 
sessions, see Section 213, Koto 7 

3 “Refuses to plead, or does not plead, or claims to be tried “ — If the 
accused “refuses to plead, or does not plead, or daims to be tried,’ the procedure laid 
m this section should be followed The expression “claims to be tried" includes cases Trhw^ 
the accused pleads not guilt j 'Where the accused denies the chsige and pleads not guikj» 
he IS entitled to he dealt w ith under this section although ho may admit all or enj cf the 
nllegatiozis of the piosccution^ The procedure provided in the section should be foUoircil 
not only when the accused pleads not gujUy or claims to he tried hut also where ho itJua'® 
to plead at all or does not plead • The effect of this provision is that an accused is 
hound to answer at all any question put to him and can, if he likes, decline to pl®*^ 
Hence, b> dechaing to plead he does not commit any offence under section ifO of 
Penal Code * 

Docs the cxpi-cssiou ‘ claims to be tiicd ’ m this section show that in watcaat C3«e» 
the ' tnal" does not begin till the charge is framed and the accused claims to ho tried? 
a discussion on this question, ecc Kolos on Section 4 fl) (k), 

4, The accused shall be required to state, This pioiision, rcqvuriDg tB« 

Jlagistratc fo ask the accused jf ho wishes to cross exammo fho prosecution witnf^ 
examined before charge, was rntrodiiccd for the firot time m tho Code of 1S03 lu two ckl 
decisions, onoof the High Court of Calcutta decided in tbojear 187 C^ and tho other of 
High Court of iUlahahad decided w is7j,* it nas Imd down that tho Jlagistratc 
discharging tho pro&ecation witnesses Bhould ask tho accused if he icquircd them for 
further croi^-cxatnmation Tliat was suggested only ns a mio of convenience Kow.J ^ 

I'lO) • ■ . . • ■ . . ■ 

fs- 

12 w.j li; Aw. Ijjj Mad W Cri L Jont 739. JPiUai v r»^ycrer 

(But «c £23) 12 AIR 1925 Kag 147 <151) 25 Cn J. Jour 1152. Gamjadhar r Ehamji Sa {Sabiiih«« 
rot correct )j ■' 

Note 3 

1 f07)6Cr*' ~ , 

3. rC9) 1«C ■ 

3 (“20 ll.*' . ■ 

Note 4 

1 nc) 25 W R Cr 43 (19) Q uen r ri>rln$hi» llalaat 

2 r74)CKW riICR2«M3-"') C-i'iar LatZlahoined 
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Alagi trife bound to question the accuscJ on tliat lomt it I113 been made a statutorj 
duty on the ]iait of the Magistnte It 19 of Mtal iinixntaucc tliat the accused should m all 
eases be n«kcd at the appropiiate (iino if he nislica to cioss examino tlic prosecution 
avitncv-ps* But ns to uhother such an omission la i nntciial megulauti oi not see Note 20 
on Section 637 

The Code does not explicitl> rcjniic the "Magistiatc to iccord the fact tliat ho has 
observed tbo provisions of this ®cction But it 13 fl safe and sound mlc that ubon tho lau 
requires anj thing to be done, tbe fact that this has been done should be locoided * lienee, 
it IS important that tho recoid must show that tho Magistrate has complied uith tho 
provisions of the «cction by questioning (he accnscci m the manner laid dou n tlicicin ® 

5 “At the commencement of the next hearing ’’ — Ilieio uas 

no provision m the section as it stood oiigmally in the Code of 18DS as to tho pai Licular 
Umc at i\hicb the accused uas (0 be asked to state avhetber lio uislies to ctoss examine 
nnj and if so avhich of the prosecution x\itne^ e«* Undei these cucumstanccs it ivas held 
m the undermentioned case’ that tbe re cioss examination of the piosccution witnesses 
must be made immediately after the charge was framed Under tho section as amended in 
1923 , it lias been proa idcd that tbe accn«ed «hould be icquired to state at the next hearing 
whether he wiJied to cro's examine any xvilnessos unless the Magistrate, for reasons to 
be recorded bj him thinks fit to lequiic him to do so immediately Tho object of the 
proa isiou 13 to gi\ 0 the accused sufRcienl lime to consider wbcthci he should cross cxapime 
the pro-<ecution witnesses ’ 

K Magistrate can adjoiiin tbe case to a later date solely foi the purpose of asking 
the Rccu'scd Tvhethei be wishes to cross examine the piosecution 'iMtncssea, and, if he floes 
80 it cannot be said that tbe pioccctlings on tbo ndjouiaed date arc not a ‘hearing’ 
merely because no other action is to be taken on that date* 

If tho Magistrate requites the acaiscd to elate on tho same date on tihich the 
charge is fiamed, whether he wishes to cioss examine any of the piosecution witnesses, he 
should record his reasons for doing so* But it is not so much the recording of reasons as 


3 (14) 1 AIR 1914 Lah 656 (556, 537) 1914 Pun Re No 11 Cf 16 CnLJoor 116 Mcclux 

Lmperor (PfOTisions of this section nro imperatiTe ) 

4 (1900 02) 1 Low Bor Rul 288 (210) Chtt Tun v CroKit 

5 ( 37) 24 AIR 1937 All 127 (129) 38 Cn L Jouf 361. Oar StsJian i Empiror (A Jlftsistralc u 
toand to record the qucation whether the accused desires to croaa-esamine witnesses and also the 
accused s nnsviCr thereto ) 

( II) 12 Cci L lour 89 (89) 9 Ind Cas 4CS (LB) Vmperor v Lamha 


im B uun not complied with section )J 

Notes 

I { 10) 11 Cn L Jour 128 (128) 5 Ind Cas 405 37 Cal 236 Jnier Pai v Cmperer 


^ ‘j»'i uammi 1103 xu lui * ines-t ~iroc«i^’e i-*. a t 'tfv 

siOQs of S 256 ) 

5 fSO) 26 AIR 1939 Tat 172 (173 174) 40CnLJont4I9 Aijjr V vviJ y 
do so U IfTfgulanty and does not Tit ate trial if accused Is not I'rrjnl ftd ) 

(37) 21 AIR 1937 ^11 127 (rs) 39 CriLJonr 361, Bar Ktt mi In^ 
rea_oas is irre-aSrilT ) ‘ 
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the aac(i«ftc\ thereof ^\lucb should connl in the tletcrinioation of the question ^\liothor the 
iro\wiQii 3 of the section h'i,\c been complied mlh If no good reasons ore forthcoming 
the rocre fact ihe> ha%o been iccorded l>> the HBgisURto in vmtitig mil not Ba\Q Ihc Inal 
from the taint of inogulnntj As a gencnil rule, sufficient time must bo alloncil to tk 
accused to consider and decide nhelher ho should cross etimino anj of the prcteccntion 
n line cs and it is onl\ m sjvjcnl ca'ica that the Magistrate can leqiuro hmi to stale forth 
njth if ho nishcs to do ■'o® 

Good adequate and co^jcnt leasona should ho gi\ en foi requiring the accused to 
tate lus intention on the same da\ ^ That it n the usual practice of the Magistrate to 
the aceu-ed to state h« intention on the same da\ is not a sufiicicnt reason® lhat tho 
‘Magistrate had to go out for urgent noik or that the piosecntion nilnesscs had tolea'» 
tlio ilacp of timl iminwhatch is not a good leasott for requumg the accused to sfa!'* 
forthnith if lit nishc‘> to cross caanwne anj of the jirosectition nitnosscs,® Put the fsrt 
lint tho {rosecntion mine® cs come from a Uati\e State and it nould take a long tune hs 
Kcure tliiir attendance again was held to bo a sufficient reason The contcnicncc of tho 
MUoiatmte and the witnes es alone shonld not be considered In a Madias ca^e^^ v,herf 
die Magi tnitc required the accused to slate bis intention on the same day and record«l 
(he roi'on the nccu ed is undofcndcti Pandahi J held that the ica«on was good 
uflicieut and ohacii cd that tho 5lagi->liatc might hate considered that as the accused had 
1 ot onoaged a ilcadcr noi anieaicd desuous of doing so it would smiplj bcawostc®^ 
lime to defer tlio question till tlio neat hcanos Put it is submitted that tins reasoning w 
not sound ns the fict that tho necu ed is not icire«eiitcd bj a lawjei is rather a rcasca 
for nIIowiii„ him tmio for considering wlictlici he should ci-o«s c\amme auj of thept®®® 
ciition wilne cs than for elenjmg him such tunc’* 

It has been held in iho nudoinicntioned case’* that it would make no 
(0 tho accused if tl o quo tion is put to him on the date when tho charge W framed ana 
not on tlio next date when the witne*. cs foi the j rosecutioa nic jirc'ent and ar® 
cro^s cxaminal 

\s to the con>icquoncc of the fiiluie to roconl loasous see ^oto 20 on S 53" 

Tiiough under tins section the accused cntitlnl to an adjournment to decide what 

witne^.s?s if anj ho should ctxss examine it is open to his counsel to wojic the to 

Midi adioumiucnt and whore Iio docs v) Uic (\iU\tc to adjourn tho caso cannot bo ohjcctcil 
to liter on 


6 Right of accused to cross examine the prosecution witnesses 
In warrintcsM-s nn ncciis«l lias three opi«oit«nitirs to cto^s examine the prosccutit® 
w itne . s (a) K fore tl o clnrKe w frninoil under 8 "S'* (h) aftei cliargc undoi this sceboa 

( ") 11 Ain 10’7 all 217 (J18) -tOAlISlC 29 Cri L Jour wfl Chhatju \ f’mperor (1 adore t® 
rpcofj reasons Is mere irrrsuUnly) '' 

( 0) 1C All 1229 lorn 300 (310 312) 51 W 578 31 Crl I Joat XQO f itpcrorv LaUhman 


(30) 17 All lam \tnl 077 /n7ai 

( 30 ) 2 . 


ifcroi- (Whetlct rcoJOM 
/ mperor (Oml^on W 


r- 1 s;,? 

9 1301 17 XII moVasC'*'^ (’>* ) 

10 
11 
>z 

13 

14 


< \rdhari T J mperor 
/ irU^rt \ J mperor 
31 Cri E Jeor 200 } mperor ' 


31 Cri E Jow “ft. ( ?t.- — i_ 


Ert/s/f'i-’'* 
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and (c) after tbe accused enters on Iu3 defence under S 257 * 

\s logards (a) it Las been seen in the ^otc3 on 6 252 that thcio is a conflict of 
<'lcci^ioiia as to whether the accused is entitled as of light to cro-s examine prosecution 
vitnce-^s before the charge is framed Sec Kotes on S 2 a 2 

Hut as icgatds the right of cross examination granted under this section it is an 
•absolute right and the ^lagiatrato has no power to disallow such cross examination® The 
accused i=. not bound to show that he has reasonable grounds for exercising his right under 
the section* The fact that the witnesses Iia\e been already cross examined by him before 
the cLarge docs not depni e him of his tight to cross exammo them again under this 
‘<'Ction * It has been hold that c\cn it tho previous cKbs examination was on the distinct 
under taiiding tliat tho aeeui^d would not reqaure the witnesses to be ic called for further 
Cl OSS examination aftci the charge ho cannot be depiiacd of his rights under this section 
if he iTislics to cxeroiso them® If theie arc more than one accused each of them should be 
t,i\cn an opportumty to croaa examine the witnesses* The accused should bo given a full 
-and reasonable opportunitx to exercise bis light under tlie section and he should be allowed 
s ifBejent time to engage a i leader to cross cxanunc the witnesses^ 

Note 6 

1 ( 20) 7 AIR 1920 Mad 201 (203) 43 ^43 411 21 Cn L Jour 297, IP If Loc/Iuy v ZTmprror 

( 23) 10 AIR 19'>3 JIftd 609 (613) 40 Mad 449 24 Cti L Joat 647 (FC) \ cansa* Rowlher r Eviperor 

2 ( 20) 7 AIR 1920 Mad 201 (203) 43 Mid 411 21 Cn I» Jonr 297. JI . JJ LockUi/ t Einperor 
■< Jl) 11 AIR 1924 Aag 114 (114) 25 Crt h loar 912 Radhiktson v Pams Ertshna 

i 29) 16 AIR 1929 Bom 309 (311) 53 Com 578 31 Cn L Joat 309. £>nprror v Lakthman 
'( OS) 1895 Alt W 11 40 (41), Emprtss v Rat ( Cltaran Lai 
[$ 0 ! also (39) 1939 Nag L Jour 201 (201) Empeior v ifirpaUvvgh (Complainaat refasieg to pay 
proce.s fees for re stimmonmg tritnossea tor cross examlDatioa by aecusod — 3Iagistrate sboold not 
proceed to take defence erideoce as accused would be deptiTcd of bis ngbt of cross etammation •- 
Compliusant shonld be girea another chance to pay process fees ) 
i 30) 23 AIR 1035 Oil 356 (3S8] 37 Cn £. Jour 758 1 L R (1937) 1 Cal 711 (FD) Ilarihar Smha 
\ Z?mperor (Witness giving evidenco against accused withdrawn from witness-box and made accused 
No cross examination <— Conviction of accused shooll Ic set aside ) 

( 09] 9 Cn L Jour 146 (147) llndCssSl 32 Mad 218 Pafomondt CoKiidan v JFmpcror 
1 10) 11 Cn L Jour 6^0 (320) 7 Ind Cas 712 (Mad) In re Ertsknaveamg Vdai/an ) 


’ ^ of this case 

accused made to pay espeuses ) 

( 2C) 13 XIR 192G I’at 214 (215) SlatllO 27 Cri L Jour 499, 22a» lef andro Motfo v Emperor 
(Cross-ei&mlnation by accused s pleader before charge — Statement by him at that time that he did 
not any longer roiuiro the attend ince of the prosecution witnisse’ not sufficient to deprive accused 
of his r sbt under this sect on ) 

(-0)7 MR mo Mad 201 (‘>03) 43 Mad 411 21 Cn I Joar297 W M Z.ec\?ryT Emperor 
AlaO see Note 7 

€ f 9”) 11 CUR N cil (cil) iaja jjj,, rAa7 ur\ Pwptror 

7 (-25) 12 AIR 19’5 All 2ti3 (■’80) 47 All 147 2C Cn Ii Joir 57 j Paifi t Ewperor 
<10)3 AIR 1910 Lah 413 (115) 17 Cn 1/ Jour 278 (279) SJevEingli v rmfcror 
ill) I’Cri LJoiir54S (3J9) 12 Ind Ci» 631 (Mad) Jwiwgam PUfai -i Enptror 
< 1C) 3 AIR 1910 Mtd 933 (031) 10 Cn L Jonr 78C RangaSvamy x E 
ro ^ _ {Ad«G« 

• r P'r'udjeed 
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This section does not prescribe the catler in which the accused should cross-esamme 
the prosecution witnesses In these circumstances under S 135, Evidence Act, the matter is 
left to the discretion of the Magistrate and m a proper case he may allow the accused to 
cross cvaminc the witnesses in any order he chooses ® 

^■Vhel.e a witness foi the prosecntion is examumd on commission under the provisions 
of chapter XL of this Code it is open to an accused person to icfram from putting in any 
(interrogatories when tho commission is first issued, and to apply, after the charge has been 
framed against him, for le issue of the commission together with bis cross intcrrogatoiies 
foi the purpose of the cross examination of the witness® 

As to the point of time up to which the accused can cserciso his right to have 
prosecution witnesses re called for cross examination under this section see Note 7 

Below aro given some decisions bearing on the extent to which cross examinat on 
may be aliened*® 

7. Waiver of the right under this section — Under the Codes of 1872 aid 
1601 there was a conflict of decisions as to whether the light to cross examine was eser 
cisable at any time One set of ca^es* holding that tho accused could claim the right at 

[S« aLo ( 4‘») 29 AIR 1942 Mad 672 (673) 44CiiLJourlO 203IndCa3 321 Subbiahv Yriltta 
auibaiiima (Omission to give facilit es to accused for fuetber cros^-cxamination is grave one ) 

ANo see S 340 Note 4 

8 ( 33) 20 AIR 1933 Cal 189 (190) 34 Cri L Joor 347 ilMid Sluil oor v Emperor 

9 ( 34} 21 AIR 1934 Cal 698 (693, 099} 61 Cal 824 36 Cn L Jour 239, Hewbrcm v Somesuar 
Also sec 8 505 Note 1 

10 ( 87) 24 AIR 1937 AU 171 (173) 38 Cn L Jour 416 167 Ind Cas 615 Salag Itam v Emperor (loo 
^mueh interruption and undue interference in cro^’s-exammation must be avoided by presiding Judg*) ^ 


6 


discretion as to the mode of conducting the defence and tho cross examination and Court should are d 
nnneccssaiy interference with it ) 

( 19) 6 AIR 1919 Pat 516 (616) *>0 Cn L Jour 566, iloltmned ZItan v Emperor (Court has no 3 s 
cret on to forbid even scandalous or indecent quesUons il they relate to facts in issue Ot to matters neces 
eary to bo known in order to detcrmino whether ot not the facts in issue existed ) 

(11) 13 Cn L Jour 277 (279) 10 Ind Cas 917 (LB) Mahomed Ally 'T Emperor (The cross-exnnunaboB 

a-t 

. la 

liol r .TT> ,n,0 T r. ^ 

• el cannot 

jne of th# 

f a JudS« 


^^yL-uln tu iL^i ici mt Ltuu; truss-esaminat on) 

(87) 1887 Rat S41 (346^347), Empress v Sajetd Sar/uddin 


{Court should Tvrpient trross abuse a*^d 


explanation) '' oxannne the witnesses ns to such statements and seel thcir 

Note 7 

1 ( 74) C N VV P II C R 270 (27^) Queen v LaU Singh 
Ul) 1 Had 130 (131) ?VVeir321 TallumVenl Queesi 
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anj time before the trial do cd oi after the doaO of the c^ammation of hig o^n Tiitnc'Jscs, 
tmlcaa he had ricMOudj abandoned it and another “521 of cases^ holding that tbo 

right should be cacrci«od at the time when the charge fiamed -was read and e'vpiamed to 
the accused and that if not cacicisod at that time it could not afterwards bo insisted on, 
though the Magistrate had a discretion to [icrmit such cross e-oainination But the Code of 
l«:S2 specificallj laid douii that tho accused shall at any time nhile he ts inal mg his 
-defence be allowed to re call and cioss cmmino any witness for the piosccution 

The present sect on has altered this piocedure It makes it quite clear that the 
accused is not entitled after ho has entered upon bis defence to insist upon le calling and 
cross examining auj of tho piosccution witnesses exatmned before the charge* If he docs 
not exeicise b a light at tho proper time and begms to adduce his own evidence he will bo 
deemed to have waned las right and cannot theieafter claim to exercise it* But as the 
right accrues onlj after tho charge la framed it cannot be deemed to be waned bj a 
statement by the accused or his pleader hefoio tho charge that he would not require any 
witnesses to be re called for further cross examination after the charge is fiamed ® 

8 Recall and discharge of the witnesses — Under the Code of l«S 2 the 
accused was given the right to re call and cioss examine tho prosecution witacs«os tncsent 
'in Court or its piecmcts' * But those word& have been deleted in the Code of ISOS The 
question has arisen under this Code whether the right of cio'a eiammation of tho prosecution 
witnesses exaunned before the charge confeired b> this section applies onlj to witnesses 
who have not been dneharged or applies also to witnesses who have been discharged On 
this question there is a conflict of decisions On the one hand it has been held b) tho 
High Courts of Madras^ and AUahaUd* that this section applies onl} to cases wbero the 
prosecution witnesses required foi cross examination have not been discharged and that 
where they ha\c been discharged tho accused is not entitled to hare them re summoned 
under this section but thej can onl) bo rc summoned in the dmntion of the Magntrate 
under S 257 But on the otlier hand it has been held b^ the Calcutta High Court* that 
2 ( 81) 7 Cal 28 (30) 8 Cil L Hep 32^ Fait Ah v Eoro tdi 


5 I C 403 37 Cal 

4 ( 29) 16 Ain ig’O 6Iad 201 (202 203) 62 Mod 35S 30 Cn L Jour 903 Public Prosecutor £!adraS 
V Chockalmga (Failure to cross-esamme witocss present in Court aod beg oniDg to examine defenco 
witnesses— IZeZJ there was waiver) 

[ 


5 (26) 13 AIR Pat 214 (‘’15) 5 Pal 110 27 C« It Jour 499 Parrebardra v Eirperor 
( 0’’) 6 Cal W K 4“’ 1 (425) SoXil GJ ose v Kastmuddi 

( 20) 7 AIR 1920 Mad “Ol (‘’0’) 43 5Iad 411 21 Cm L Jour *>97 Loelley v Eirperor 
ALo gee l,Oie C 

Notes 

1 fOS) 189 j All W 1,40(11) Emfrwv 7’awicharan 

2 ( 20) 7 AIR 19'’0 Mid 201 l'’03 20o) 43 Uad 411 21 C« L Jour 297, TT H Lee ley v Emperer, 

3 ( 11) 12 Cn L Jour 47l (472) 11 Ind Cas 1007 (All) Jlwfttn v Shtoraj Smgb 
( 30) 17 AIR 1930 All 495 (49G) 31 Crl L Jonr 761 J^i2n<ife t Emperor 

(Sre ofso (1874) C 1\ W PnCR2Sl(‘’33 impress t £-tIl ITol^rimed (M»5i::trftte not to diacharRo 
proaoent on witnesses before cross-examination withont consent of accused. IVhere he has t*ea du- 
V — • ’ he is not eaUlled to Jjve him r*- 

■ ar Ets>an t Empercr (*EeeaAed' 

• ptwesS to ensure lhe.f »tt»"4aoco 


' Dass. 
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thG light of the accused under this section apiJica also to prosecution isitnosoes \iho tavc- 
been discharged It is submitted that the Calcutta ^ lew seems to be the belter -i lerr as it is 
more consistent iMth the iciical of the words “piesenfc m Court or its preemeta" Tihidi 
occurred m the previous Codo as theie is no teasovi to icstiict the -meMuTig of t\\% 'f.'y-l 
“lecalled” so aa to exclude the sense of “re summoning” ns suggested by the AUahabacl 
Jladris rulings cited abm e Sec also tho nudcrmentionecl case ® 

The stage at whicli the piosecotion witnesses can bo icealled follou's and cot 
prceocles the statement of tho accused pleading guilty or not guiltj. This stage i3 not 
reached until the statement of the accused has actually been recorded Hence, it is not 
open to a 'Magistrate to direct a complainant to bring Ins witnesses for cross csamnatioa 
before tho statement of tho accused pleading guiUj or not guilty has been recorded ® 

9. Examination of the remaining witnesses. — The words “lemaimrg 
witnesses’ do not ncce-’Saiilj refer only to those witnesses who have been named b> tL? 
complaiuant as required by S 252, sub s (2) aud summoned by the Jlogistrato before tb> 
framing of the cliaigo, those words mdudo anj witness who according to tho pio^jccatioa 
is able to support its case, though he has not been summoned or named by the piosecotioa 
before tho framing of tho charge* Cut tho High Court of Allahabad has taben a contiaij 
Mew in the undermentioned case* Tho High Courts of Lahore and Nagpur have do 
followed the Allahabad High Court m the cases cited below * The mere fact that ceitiw 
Witnesses arc not present m Court does not prevent them from being included in tbewonls 
‘remaining witnesses" within tho meaning of this section But the prosecution is not 
entitled to get an adjournment of the case as of right in order to secure the attendance of 
such witnesses* 

There is no obligation on the prosecution to tender w'ltncsses, who were cited bat 
who wore not called to give CMdeuce, for cross examination of tho defence* tsee al=o 
8 ^a3.^ote 5) 


5 ( 89) 1939 Nag Ij Joar 201 (201), Emperor v ^trpat Swgh (The ideal procedure under this 
■would totoesamine all prosecution witnesses on one day or perhaps outwo consecutive dvys, » 


11 would he present and ready to he cross-examiDcd if the accused exercised his rujbts under S 256 ) 

6 ('43) 30 AIR 1943 Oadh 157 (158, 159) 44 Cn L Jour 174 204 Ind Cas ^2. Emperor r Tin 
Charaii (The JTagistrate acquilted the accused for want of endence — Bold, this was wrong) 

Note 9 

1 (’44) 31 AIB 1044 Mad 169 (170) 45 Crl L Jour 401 I L R (1944) Mad 759 211 led Cas 
Crown Prosccafor v Itamunvjutw Batdu (Ptosecutmo giving up some witnesses from charge sheat- 
On transfer of Magistrate, trial de novo dauaed—Prosecolioa can eismmo civen uo witnesses ) 

(’42) 29 AIB 1942 Bom 214 (21S) 43 Cn L Jour 76l 1 L R (1942) Bom 540 201 Ind Cas 503 (D T'. 

ATjnperor v B agwdas Barotlamdas Of the accused desires time to enable him to cross examine ffit 
nesses whO',e names Lid not been disclosed it a open to the Magistrate to give time just as it is open to 
the Jfagistrate to give time to the prosecution to enable them to oscertam the antecedents of the wil 
nesses produced by the accused at the tnal ) 

( 09) 10 Cn L Jour 630 (S3J) 4 Ind Cas 26S (Bom). Emperor v P B Sum (Provided that he js 
sprung upon the defence all of a sudden and auOiciCDt opportunity » given to the defence to prepare lot 
his Cross-examination ) 

lWONegLJonr449(451) ILR (1942) Nng 333 42 Cn 1/ JoUr 2DS 

2. (37)24 •-- - 
3 (’45) 32 • . 

‘ remainin 
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9a Production of documents by prosecution during cross-examination 
of prosecution witnesses. — This section as ncll as S 252 docs not pi ohil it the ndmu 
'ion of relc\nnt and ndmis ihlo CMdenco it inj stage of the tinl Hence it k not illecral 
for a 'Magi tnlc to snoi\ docviincnta to lio jnodoced b> the ]iro ccntion i\hilo tlie pio petition 
•mtne- es ire I'eing cios-. c\amined hj tlie bccu'^hI * 

10 “The accused shall then be called upon to enter upon his defence 
and produce his evidence “ — The neen c»l cm le cnllcd niKin to enter niKin his dcfcnct 
anl prohiec 1 ih CMdcnco onh nftei the chaigo has 1x?on fr lined 1 is j Ua asked fni an 1 
iftci the e\iininatinii in chief tro e\nninilion and ic cvaininatioii of all the pro edition 
Tiitue Cs mdudme the le cro 'ONimination of 'uth of them as i\pic (TSinincd hcfoic tli< 
charge* Aftei the nccnsitl entns on hn defence no furtlici e\ihncp cm ht admitted 
again t him cnccj t under the j iom ions of *? 510* See Notes on S 5i0 

The section onh icqniic the Alngistratc to call mmn the accused to cntir iiion hi 
defenet and to piodiice his (Mclence it does not require him to ask tlu aceii cd if he 
moans to call v.itncs'Cs oi not* It u a i < j/if of tlie accu*<al to lie celled u\iou to entev ui>oi 
his defence and prcxluce his CMdence and an omi-- ion to ask him to do -.o i a llan n 


Note 9a 

I (3«)23 unioss tiin:(03') i l r im^i) aii ocs to Ct r Joui 115 LoJa i ; wpew 

Note 10 

1 (27) 14 All 192" All 475 (473) 49 Sol 29 Cri L Toui 399 v rwperor 

( 40) 27 AIR 1910 le h 9 (9) 41 Cn L Jour 590 iMul Ghaftir \ £inperor (Court otdenng lurtlie’ 
cro a txaminat on ol p” ceution witoc i »nJ production ot defence evidence on same day — Orde* 
u illegal ) 

I4t») 27 AIR 1910 ru 29 j (^7l 41 Cri L 3ouf 2G7 (209) Fcrojc Ka i v Fmfcror Ciceusefi asked tc 
'urnmoQ tbeir nitoe^aev before prosecution case v,as closed — Trial is vitiated ) 

(39) 20 ilR 1939 A1123S (239) 4ci Cr. I l«urol9 Bhajja \ Emperor (Defence witnc««Cs should no 
be asl ed to be surnmnned before ascertain n., wbetber further cross examination of prosecution wit 
uc«cs n necessary ) 

(37) 24 AIR 1937 1’ It 131 (U3 1311 39 Cri L Jour 491 Tslutr Sinoh \ Shama Du^adh (It is irregi 
Ur to call upon the accusci to ubinit bi li 1 of «itnc< c before tb cro s exanimatiou ol all the pri 
‘eeution witucs cs is tini<bed ) 

( 21) 11 AIR 192 J All 320 (320) 2o Cr L Jour 1003 Acsl ab Deo v I mpcioi (Order to accused to I 
ready w ib defence before prosecution evidence is over is improper ) 

(23) 10 AIR 19‘’3 Cal 037 (C57) 60 Cal CsO 21 Cri L to ir b49 J/cfbul 4/iMfl t ' IJL ll/cii 
(2t) 11 AIR 1924 Lab 84 (si) 4 Lab Cl JaCiiLJoutbOl B /riwi \ Em?iro> 

(31) 18 Air 1931 Mad 210 (’10) ol Mod 251 J2 Cr I Joui 779 /ii re ttamxrMiiti t\ccUsiJ mu i 
v'ait lor bis deicnee till be s charged ) 

( 12) 13 Cn L Jour 554 (555) 8 Na^ I R 4 >j lo lud Ca JiO Dirdl « CJmucf \ La il r ii i ha id 

( 22) 0 Ml 1922 Pat 15S (159 ICO) G I at L Jour fill 22 Cn I Jour C 27 AJiiarjil Si ijh v Lm\'tr 

( 2G) 13 AIPi IJ 20 Rang la (13) 27 Cr L Jo ir 415 f i ly iror v \lg 6aii A jtin (It is irri?oUUt t 

call upon the accused after charge i framed to hove hia a tues ts sumiuoucd before he has twrn id 

fornifii of hi r „Ul of recall ng j ros^-culion e tiicsse f i tro s vxamii atiou Overrul d en anolLe 

ponlin AIR 19 ’C Rang ICl (PL)) 

( 17) 4 AlP 191" Low Bur b8 (s9) It* Cn L Jour lOOC Orilaf v halu (A kii „ aeeUsed to name hi 
w Inc ses bif re Iriming charge is uiiwarranti'd ) 

(Scrnlto ibHj Pun 1 e No 2sCr p 41)449) Co) irs f mprei, lVccu-<-d euuU lal •d on lo ente 

Ulson Ills dcfii 0 onW nfu r charge Ca e under old Code ) 

(J3) 1895 Rat 7C8(70J) ij leen hnpress \ A.m (D )J 


( 

( 

(23) 

(11) 

(“• 2 -) 

(H) 

(8e. 

Al^ 

3 ( 


A'oor Vo) irinad V /n ijf J)ina2 

V 2 rayiCTor 

10 MU 1 >23 Mljj. 4 jijj 45M13’3 25 Cn L Jour 305 J/ i) aJro v 2 / i/srcr 
12CriIJour7(v) 9 Ind Cas 40 (Cal) Jj W a d/aJlab lo, ru v 
15 MU 112'« I al ijj i9jgj jg Cri L Jour t>44 Aarawi C2 rd v Lmiercr 
3 N W 1 n C U ."1 (>-.>) yu,.„ , Cl ej I if 

; 0 -u (rl) 8 Cel 151 U5C1 10 Cel I 1 51 i ,nt«« T At .r»urjn C ) 

R'C 's 214 N tc 3 aid b .'0 s 5 2 * 

17) le97 1 vl 03' ('’J-l Qute i I , ,pr,ss v 
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Hie trial* The Magistrate give every reasonable opportunity to the acci^ 

produce ius evnienee® Sec al-o \ote 27 on S 537 The nature of the defence is i 
gathered not onlj from the statement of the accused himself but also from the trend c 
Cross examination of the pro-ccutiou 'vvihie>5e5 and from the arguments of the aecu 
pleader at the clo~e of the trial® 

But the accused is not bonnd to produce any evidence m his defence merely bee 
a charge has been framed against him , and he cannot be convicted on the mere gn 
that he has failed to produce am evidence’ Similatlj, irhere the prctecution has 
e tablj=hed a p) ima facte ca-e against the accused, the failure of the accused to pro 
any eMdence m his defence cannot give rise to any adverse inference against him.® 
■where the evidence for the prosecution established a prtma facie case again_t the acci 
the fact that be has not produced any evidence of rebuttal enhances the weight O’ 
pro-ecntion evidence ® 

'Where defence evidence is rejected by the Court, the situation =miply is as i 
■evidence bad never existed If the defence evidence is bcheved, it would rebut the p 
oulion. But, if it is not believed, the rn>^ution is left just where it was before the de' 
witnesses irere called 

The accused is entitled to raise any defence technical or otherwise and the Coi 
baunA to pronounce jiuJomcnt on tl An accused can raise mconsutent defences U 
alternative and such defences, tbougb they male the aeaued’s case weaker, “ canrt 


4 P6S) 10 Satli 77 E Cr 7 (7), iJAtijifan v Ooya! Gopf. 

[See also { 43) SO AIE 1943 Pat 3»9 (360) 45 Cn L Jour 233 210 led Cas 570, Ertpercr v iW» 
(Ad omii^on actually to call upon tlie accused to ester opos hia delrcce mil sot vitiate tie tnsl 
vided that the accused iras set denied as opportosity of statirg is hat lu» defence was aad cl eras 
Tutses-ea m support of it )] 

ALo 8*e S 2b9, ^ote 11 

® ■ ” 521 Lai StngJi v Emperor (Necesasiy adpnn 

( * . ' *03 Bhaffican Dos v Sadiij JJtmed 

p97) 1 Cal 'W N 813 (314) SketKh Emlaz Jh v Jagat Chanira {Aecn»ed ertitled to adjcoBSi* 
produce lus endescc ) 

( 99) 1 Boa L R 856 (336) Quttn Empress v Tas^to Han. (Ifasutrate u bonnd to aS-^ ^ 
and hu (nends every opportonity of making defence and be should sot interpo=« in any 
them ) 

■ ■ ■ • . vnrT 

• • ■ . tied 


lauoix. uj i.u^ uueuo. open lo lum u no groand (o>- conviction ) 

(37) 24 AIE 1937 ifad 959 (969) 39 Cn L Jour 144 Eanasicams v Pancas^jami (AcfflU 
=1.0013 not be twued npon the faUcre of the acciued to niaU "ood their defence 11 
254 ^ote 4 Md S 253, ^otc 3 = U 


'hoold 
AlaO ®ee S 


{•32 

C8^ 


10 ( 37) 24 lin 1337 iM 373 (375) 33 a. I. Jo„ U7, I„ „ Einol.™ G„nia». 
lOri*' 1 AIB 1314 Cal 436 (453) : 41 ^ 350 15 Cri L Joar 3a3, F^mezh Chandra Fr, 

1°. oSIdl-— “ '“S' ammstaaee pio lo ™ atiat a 


'3 ('23) 1 . . 

i 33) 20 A1 
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•di-allowed bj tlie Court Tlic burdoa of luoMOg the guilt of the accused is on the prose- 
cution and it cannot succeed merely bccan<5c of the neaUness” or falseness^® of the case for 
the defence 

Tboucjb the onus of pio\mg that the case of the accused falls uitbin one of the 
general exceptions in the Penal Code is on lum, it is not necessary that he should siiecifi- 
cally rai-e such plcn, Thus, a Coint 13 hound to consider the plea of prnate defence as 
appearing from the pi-o'ccution evidence e^cn though it is not specidcally pleaded by the 
accused 

The right of the accuacd to pioduce cMdeneo m lus defence under this section is 
one that can he Tran cd and if tlie accused when asked to produce bis evidence has said 
lhat ho has no uitncsacs to c\aininc, he \iiU not afterwards be entitled to let m any 
■evidence 

It I'j not obligatory on the acciiscil to submit a list of witnesses at the stage of the 
trial reached under s 25G If he wishes the Court to summon the witnesses, necessarily he 
Tuu-t give their names But if he can produce them m Court without the assistance of the 

13 cao) 7 AIR 1920 Pat 8i3 (844) 5 Pat L Jour C4 21 Cri L Jour 799, Faud% Keot v Emperor. 
(Right of pcirate defence can bo pleaded specifically or id altermtive ) 

(’27) 14 AIR 1927 Lah 710 (712) 29 Cri I. Jour 117, Santa Stngh v Emperor 
■(’24) H AIR 1924 Inb 733 (731) 25 Cri L Jour 1005, XaAar Singh t Emperor. (Accused u not 
bound to speak tmth and be cannot bo pinoed down to any aUtement that be may have mads ) 

<’19] 6 AIR 1919 Cal 439 (441) 20 Cn L Jour 6C1, /4/inidd» C/iaAiar v Emperor. (Alternative do- 
leoec such as no assanlt was made and it made it was in setf-detesce can be taken ) 

<’23) 10 AIR 1923 Cal 7l7 (718) 25 Cn L Jour 190. tfagendra CAandra v. Emperor. 

■('18) 3 AIR 1918 All 189 (190) 19 Cci L Jour 371 40 AH 284, Tusuf Husain v. Emperor. (Accused can 
plead alibi as well as right ot private defence ) 

CIS) 2 AIR 1915 Cal 788 (767) 10 Cn L Jour 7C,^aU Prasad v Emperor (An accused is not bound 
by any statement denyiag any fact against him if be desires sobseguently to take a defence inooniutent 
with the denul ) 

[See (’SC) 23 A I R 19J8 Rang 1 (2) 37 Cci L Jour 293. Nga Ba Sein v Emperor (Pleader of the 
accused can take a diflerent line of defenoo from that taken by the accused )J 
14. ('46} 33 AIR 1940 All 191 (19S) 1945 All W It (RC) 287 (290) «DB), liamkala v £mpcror 
(43) 30 AIR 1913 Pat 361 (363) 22 Pat 423 45 Cn L Jour 301 211Ind Cas 115 (DB),(;adai'5a;iu v 
■Etnperor 

06) 23 AIR 1936 Cal 73 (81) 03Cal 929 37 Cn L Jour 391, Beitoyendra Cftandra v Bmperor. (Cut 

where accused is involved by evidence m state ot considerable suspicion, he must for his own safety 

prove facts reconciling suspicious circumstances with bis innocence } 

( 25) 12 AIR 1923 Oudh 78 (88) 27 Oadh Cas 183 26 Cti L Jour 225, Hira Lai v Emperor 
( 18) 5 AIR 1918 Oudh 71 (75) 19 Cn L Jour C89. Emperor v S'akeb Dm 
15 (40) 27 AIR 1940 Lah 51 (57) 41 Cn L Jour 447, BAaj Sinjft v Emperor 
(•40)27 AIR 1910 Pat 365 (370) 41 Cn L Jour U4 (120), ilantirie/iA SinyA v Emperor (Defence 
samy 'otrtrue— Prosecution must slitl establish truth ol their slory'f 
(’37) 21 AIR 1937 Jiad 968 (9G9) 39 Cn L Jour 144, Itamasuamx v Rangasioami 
( 23) 10 AIR 1923 Mad 305 (367) 24 Cri L Jour 426 /kiinudH Iyer v Emperor 

( 66) 1866 Pun Re No 57 Cr p 64 (64) Ateem v Croton (Resort to faL>e alibi u no sufficient evidence 
of guilt, though It may add probibility lo sn^pieiou of guilt ) 

( 67) 1867 INin Ite No 37 Cr, p Cl I6*t) Croicn v Shah U&homed 


(No in'erence of guilt can bo 


16 (36) 23 AIR 1936 lUng 1 i.>f 37 Cn L Jour 293 Xgi Da Sein v Emperor 
( 40) 27 AIR 1910 Lah 51 (57) 41 Cn L Jour 447. Bhag Stngh t Emp'ror 
( 27) 14 AIR 1917 Mad 97 i97) J7 Cn L Jour 119> In re Jojalt BAayo 
(’13) 2 AIR 1915 Mad 531 (53J) 15 Cn L Jour 710 Iis r» Pael-ai Coundrn 
17. (’ll) 11 AlR 1911 All C73 (674), UusTS] Ilussstn t. Emperor 
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Court, be is entitled to do so’® 

The Magistrate should, as far as possible, allo^ the accused to select the orfer in 
•which the defence witnesses are to appear“ 

See also the undermentioned case,” s 200 , Note 1 and s 312, Note 20 
11 Expenses of witnesses — See Notes on Section 544 

12. Written statement of accused — This is the onl> section m the Code 
•which provides for the filing of a written statement by the accused ^ There is no provisioa 
in the Code for the filing of a written statement m sessions trials (see s. 200, Note c) or in 
preliminary inquiries before commitment to sessions* or in summons cases 

Under this section the Court is bound to receive and file the written statement 
submitted by the accused ® Though great weight is to be attached to the written statement 
filed by the accused,* it is not like a pleadii^ m a civil suit and docs not preclude tbe 
raising of anj defence not mentioned m the written statement ® 

It has been held bj the Madras High Court* that the right to file n written state 
raent under this section cairiea with it the right to file any documents to which the accused 
was a parly and that as the accused cannot give evidence on oath the Court is hound to 
consider such documents, though not proved in the regular w aj 

The section does not specify the point of time at which the written statement is to 
be filed under this section It has been said that the w ritten statement is to he filed at the 
time of recording the accused’s plea to the charge* 

There la a conflict of decisions as to whether the filing of a written statement by 
the accused under this section dispenses with his oral examination after the close of the 
prosecution evidence under S 842 (see Note 18 on s 842) But the fact that a written 
statement has been filed may be taken into consideration in determining whether the 
accused was prejudiced by the failure to comply with the provisions of section 342* 

It has been held in the undermentioned case* that a w-ntten statement put m 
the accused under this section can ho used to fill up gaps m the prosecution case 

18 ( 42) 29 AIR 1942 Bom 214 (215) 48 Cn L Jour 781 ILR ( 1942 ) Dorn 540 201 
(DD). Emveror v Nagxndas NaroUamdas (H the prosecution ask for an adiourntnenl m otdst to 

- ui .u ». 4 . . . ' ^ 1 

j« . there 

. . ■ . _ . jJan 


1. (1900) 2 XVcir 255 (257), C/»innaja>n> Natdu v V eenah Naxdu 

2. (1900) 2 XVeit 255 (257), C7»mna«m» Natdu t Vttnah JVaidn 

3. ('28) 15 AIR 1928 Mad 1135 (1136)^^^ Salta Uowtker ^ Emperor 

^ut sea U7) 4 AIR 1917 Cal 687 (692^ 17 Cn L Jour 9 (14, 15) Deputy Leyal ItemembranceTr 


uui riiicvL { rubucuuon from proving puOiicatioo ) 

[S« al» ( 30} 17 AIR 1930 Cal 442 (442, 443) 31 Cn h Jour 1203, Kutt v Emperor (Defence of 
accused Is to bo gathered not onlj from his aUtement but also from the trend of etMs-csammat on ef 
prosecution vritneases, the arguments of accused a pleader ete 11 
6 ( 28) 15 AIR 1928 Mad 1135 (1136) 29 Cn L Jour 1011. Md Salta v Emveror 
Also see S 244, Note 7, 

7. ('25) 29 Cal W N cxvm (cxvii ) 


UUi^u 1<.ISU1I3 ; 
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Tbs section docs not applj to dwiplinary proceedings ogain'^t legal practitioners 
under the Letters Patent and tho legal practitioner is not entitled to file any i\utten 
statement m such proceedings “ 

See abo ^ote 18 on section 3J2 

13 EHect o[ non*compliance with this section — See l»ote 20 ou Section 637 


2S7.’*' (/) If the accused, after he has entered upon his defence. 
Process for coiupclUns applies to the Magistrate to issue any process for com- 
prodocUon of eridcnce peHmg the attendance of any witness for the purpose 
at instance of accused of examination or cross-examination, or the production 
of any document or other thing, the Magistrate shall issue such process 
unless he considers that such application should be refused on the ground 
that It IS made for the purpose of vexation or delay or for defeating the 
ends of justice Such ground shall be recorded by him in writing 

Provided that, when the accused has cross examined or had the 
opportunity of cross-examining any witness after the charge is framed, 
the attendance of such witness shall not be compelled under this section, 
unless the Magistrate is satisfied that it is necessary for the purposes of 
justice. 


(2) The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses incurred m attending for 
the purposes of the trial be deposited in Court 
Synopsis 

1 Scope and applicability of tbe section 

2 “Altec he has entered upon his defence* 

2a Right of prosecution to lead evidence after aecused has entered on his defence 

3 Right of accused to apply for process for compelling attendance oi witnesses 

4 Reasons for refusal to issue process 

5 Production of documenury evidence by accused 

6 Right of accused to cross-examine prosecution witnesses 

7 Proviso to sub-section (1) 

7a Examination oi witness present in Court though not summoned 

8 Power to require deposit of expenses of witnesses before summoning them 


See tbe Notes indicated for tbe followms topics 


NOTE to the Synopsis 
Absence of defence evidence Sec Note 1 
Accused summoning proseeolion witness and right 
of cross-examination See Note 6 
Accused s witnesses to rebut other evidence See 
Nota 2 

Adjournment Ititlit of accused See Note 2 

Application to summon witnc'scs — Each case to 
be specifically dealt with Sec Note 4 
CiUng trying ^Iagl-t^ltc as witness. S"C Sole 3 
Cross-examination of co-accuscd 8 witness See 
Soto C 


Delay in appl cation for summon See Notes 2 

and 4 

Duty of Magistrate lo i sue process and h s discre- 
tion See Note 3 

Duty to record reasons. See Note { 

Duty to secure attendance of witne-=es. See Note 3 
Inspection by Court before rejectio" document See 

Notes 

Power to restrict defence a tne 'cs ‘^ee Note 4 
^ntten 'tatement — Legal value See «ect on ’>■> 
Note 1** 

Wrong refu'ial-.lllegal tv ‘See No ^ J 


• 1882 S 257 1872 Ss 359 Se**, para 2 1861 S 253 


10 (21) 11 KIR 1924 Lah 123 (124) 4 Lah 271 25 Cn L Jeat 1CU«C In n A -Ju /L Mi 
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\ Scope and applicability td the section. — In ciiminal cases the pitaeca 
tion imist succeed on its oim merits and an accnsed cannot bo com ictcd vw ely by reason 
of liis failttie to produce any evidence m his defence^ But, ubere the prosecution has 
established a puma facie case against the accused, ho is liable to bo comicted unless he 
rebuts the presumption raised by the prosecution ci idence * He is entitled to a sufficient 
opportunitj to defend himself and to proie his innocence* The Court is bound to taketli® 
evidence which be offers in his defence,* subject to prov isions of the Evidence kl 
He 13 further entitled to call upon the Court to assist him m the production of evidence 
material for his defence This section deals ■with the last mentioned right of the acciiscd 
m -uarrant cases and lo-is down under what circamstancea ho is entitled to apply to tbe 
Court for process to compel the production of evidence on his behalf The section apphes 
also to warrant cases tried summarily® It has been held that the pimciple of tbe section 
applies to gummons cases * 

See also the undermentioned cases ^ 


Section 257 — Note 1 

1 ( 6G) 18G6 Bat 5 (S), v Jenkoo 

2 ( 28) 15 AIR 1928 Cal 27 (39) 29 Ct» L Jooc 49, Hart H&rayan t Emperor, (If prvtna feete 

la made out against accused, be should rebut it bj some tangible evidence other than bj mere cnticiii’i 
and auggcstioQS or untested and uncorroborated statements from the dock ) 

( 18) 5 AIR 1918 Cal 314 (315) 19 Cti I» Joor 81, Ashraf Al* v Emperor (hon proinction of evidco^® 
\m 11 raise adverse presumptiou) 

[Sea ( 28) 15 AIR 1928 Pat 100 (101) 6 i^t 627 29 Cti I» Joor 239, Ohanshyam SmgJi r Empavr 
(It will not avail the accused merely to rely upon n discrepancy here and a discrepancy tb«t Sf vP® 
the absence of motive or upon euggerations in tbe prosecution story _ He must lead ewdenee)] 

{See also {11] 16 Sutb W RCt 59 (59), Jungt Khan v Bur Chunder Bo» ) 

mptror 


4 (,02) 4 liom L U 4bl (463) hmperor v 


Bagar Pursholtam (It is not open to a Jlsguhats to 


( 


ha 


xunies wuicu ^vu^essea suouid Oe examined I 


its 


uictaicio me accused terms upon irbicb witness shall be examined ) 

7. 1 9C) 189C RiU 851 (854), Queeii-Empreu v Chanbaiappa Madxapa (A Magistrate being gnbotdio*^* 
to . Sniions Cootl »i»t trat It. jodgmiml. vrflh TOj»ot .nd b. sold.d b/llun m .noh n.H" 
procedure as arise in 8 257 ) •' 

( 97) 1897 933 (938), Queen Empress x Sada^nv (Accused s pleader statin" that be would exa®^* 

— PrOTecutor has no nght to renlf ) 


nation ot defen* 
tbe examiBatiOo^ 


IS a rung; 
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2 “After he has entered upon hts defence.” — Tbi'3 section conics into 
piny only after the nccuecd has entered on hi3 defence ^ The accused is entitled to a 
reasonable interval for consideung nhat evidence be should produce" It is open to a 
Magistrate even after a case has been closed, it anj time before judgment is pronounced, 
to allow the accused to let m evidence, it depends on the cucumstancos of each enso 
■ubethcr a belated application for the production of evidence should be granted or not® 

T\bete, after tbo close of the evidence for the defence, tbe Magistrate examines 
mtne'ses on the 'ide of the prosecution, tho accused is entitled to an opportunity to rebut 
the new evidence * 

2a Right of prosecution to lead evidence after accused has entered 
on hts defence — 'NMiere the acen'sed leads evidence of good character by nay of 
defence, tho Code docs not entitle tbe prosecution to lead rebutting evidence as a matter 
of right But the Magistrate may , m Lis discretion, allow such cv idcnce to be giv en * 

3 Right of accused to apply for process for compelling attendance of 
Witnesses — This section makes it obligatory on the part of the Magistrate except m 
tho cases specified therein, to issue process at tbe instance of tho accused to compel tbe 
attendance of tbe nitne=®es named by him* A non compliance nith tbo section m this 

( 19) 6 AIR 1919 Oadh 79 (80) 21 Cfi L Jour 60 itohen v Emperor (Mere fact tint fomo of accused s 
vntneases arc bia caste felloira is sot by itself a sofScient reason for discreditisg tbe : te^tusony ) 

(10) 6 AIR 1919 Oudh 310 (311) 22 Oodh Cos 375 20 Cri L Jour 748 liameshauar Tti an 
T Emperor (Do) 

(’25) 12 AIR lO^S Oudh 501 (oOl) 27 Oodh Cas 327 20 Cn L Jour 530 Bahadur v Emperor 
(Where cumber of respectable persons have given evidence in favour of accused tbeir evidence should 
QOt be rejected) 

Note 2 

1 ( i0)27 AIR 1940 Tesh 9 (9) 41 Cri L Jour 590 AMxt <7<i/ur v Emperor (Court ordering cro s 
ezammatiou after charge aud product on of defence evidence on same day— Defence cannot be struck 
out for failure to summon rvitnessCi tor tbit date — Opportuuity should be eiven to accused to produce 
his witses'es) 

( 14) 1 AIR 1914 Sind 135 (135) 8 Smd L R 207 16 Cn L Jour ”45 rabilnrom Lilarat i \ 
Pitainherdaa Valabdas (Accused uot entitled to lo’pectioo of complaioaut s documents before charge 
IS framed ) 

( 28) 12 AIR 1925 hag 41 (47) 20 Nsg L B 174 2C Cn L Jour 97l (FC) Local Goicmment \ J/aria 
(Prosecution case docs not cloas until all the prosecution mtoesses are discharged and then dischirg** 
does not take place till they have been cross-eiaroioed after the charge if the accu'ed bo desires ) 

( 81) 1881 Pun Re No 28 Cf, p 48 (49) Gahar v Empress (Accused is entitled to have an opportamiv 
given to h m after he had been charged of producing bis witnesses or causing thim to be producol 
with aid of the Court notwithstanding an order passed previously lakiiig him to be ready with 1 s 
witnesses on a particular date ) 

ISr«aIw(‘'l) 11 air 1921 AU S^OfSeO) ”5 Cn L Jour 1003 Keshabdeo t Emperor (Ordc Ilj ac- 
cused to be ready with defence before proaccotion evidence is over i, improper )) 

2 ( 20) 7 AIR 1920 Pat 25 (*’8) 2lCnLJour331 PameshKar Dusadh ^ Emperor (DemanJ of two 
days' time tor this purpose is not unreasonable ) 

3 ( 11) 13 Cn L Jour 150 (150) 9 Ind Ca» 897 (Mad) In re Vyasa Pm 

4 ( 25) 12 AIR 1915 Lab 531 {533) 26 Cn L Jour 1035 Sftugan Chand v Emperor 
( 70) 13 SulU V\ R Cr 15 (15) Queen v Assanoolah 

( 81) C Cal 71 1 (715) 8 Cal L Rep 70 In re Deela Hal ton (Fael that accused had deohoed to eiaimne 
a witness previously is no ground for refusng to summon such witne'S when required to meet {"-•b 
cv idcncc taken by Mag strate after clo^ of defence a*gument a ) 

Also see S 2«9 Votu 2 and S 510 Note 10 

Note 2a 

1 (30)17 MR 1030 Mad 418 (448) 31 Crt L Jour lids FimoMui J/uifjfiar v fiima inyi t di i' 

Note 3 

1 ( 40} 27 MR 1910 Uh 351 (J^C) 41 Cn L Jour 9l5 190 lod Cas 561 Mir-jj Jaf/ir Li] v E-rper r 
(The Mag Irate wa? d reeled aa far as possible to allow the acca-ed to <<lee t'’e m wh-'-h tLe 

■ * . ' Sinj I T S art 1 


/ lili 
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TC5\'icct \a not 0, Mietfi ictegvvlatity ctfrable by the application of S 537 of tbs Code* Ifci3 
1)1 ima facte an illegality 'which will cause serious piejudice to the accused and hence the 
couMCtion uill bo set aside in such casM* Bat the section does not compel the Magistrate 
to asli, the accused if he means to call 11111103363, it is bis right to apply for process and 
if he fails to do so, he cannot afterwards com^in that he was not gi\en an apportumtf 
to adduce evidence * 

Tho duty of the lilagistirate -011361 the section is not exhausted with his issuing a 
suininons foi the attendance of a witn^ in the first instance It is his duly to secure Iha 
attendance of the witness unless the accused decides that he does not want to examine 
lulu ® If the process first issued fails, the occosed is entitled to call upon the Court to 


( 70) 13 Suth W R Ct SQ (58) Queen 7 Suldhoo 

( 01) 1 Cti L Jout lOOi (1002) 2 Low Bor Rol 270, Shtoe Bwen v. Emperor. 
( 75) 24 Suth W B Cr CO (60) In re H«r» Bershad 

( 31) 18 AIR 1931 Lah 56 (56) 32 On L Jour 620, Emperor v Nand Lai 
( 91) 1894 Bat 723 (723), Queen Empress \ Puruehotam 

( 02) 26 Bom 416 (421) 4 Bom L B 38, Emperor v Purushotam Kara 

( CC) 5 Sath tv R Cr Go (65), Qurrn v TItakgoor 

(1865) 3 Suth W R Cr 35 (36) Queen v Abdool Setar 


( 70) 5 Mad H C B App xxMi 


Baksha v Emperor 
Chandra 


» T Emperor 


(81) C Cal 714 (715) 8 Cal L Bep 70 In re^Deela. Uahton 

(25) 12 AIB 1925 Cal 80 (80) 25 Ctt L Jour 310, Abdul Jabbar v Emperor, 

( 29) 16 AIR 1929 All 914 (915) 30 Cn L Jour 1155 Parbhu ▼ Emperor. 

( 31} 18 AIR 1931 Oudh 380 (387) 32 Cti L Jour H76 Bhuncshu)ar% Pershad v. Emperor. . 

( 20) 28 C« L Jour 167 (168) 99 Ind Cas 599 (Lah) Hutf SmpA t Emperor (Trial Magiatn^* 
make all attempts to secure the evideoce ol defence witnesses either by procunug their att^adsnes or 


(laahihty or e«a 

to pay costs o! \s itnesses is no excuse ) 

( 03) 9 Cal W N cclir (ccliv), Asliutosh ilalltcL \ Emperor 

( 81) 1881 Pun Be No 28 Cr, p 43 (49) Cohar v Empress (Accused entitled to aid of Court m proda^ 
IDS witnesses notwithstanding order of Court pa^ed prior to the charge that ho should be ready nith 
his witnesses on a particular date } 

( 21) 22 Cri L Jout 683 (034) 63 Ind Css 619 (620) (Pat), Jfansfu Teh v. Emperor 
(Seao?so{21) 11 AIR 1921 All 320 (320)25 Cn I, Jour 1003, Keshab Deo v Emperor (Order tet^* 
accuiicd that he must be ready with tua witnesses on a certain date is imptooer ) , 

• ■ ‘ 7 - ^ ~ jgjcUeJ 

' _ WllD*^ 

nmiD®® 


.. 7 Fanil'* 


( 09) 10 Cn L Jonr 207 (207) 2 Smd LBS Emperor v Dabud (Convictioi arriTcd at In violation ol 


r mpero 


nperor 

' V Kuppu Teian 
'as 25(5 PancJjH Sicaia 




rrocESS for compelling production op evidence 


[S 257 N 3] 1513 


further processes to comiTcl the attendance of the •nitness® But m exceptional eases 
the Magistrate can re consider his decision to issue pioee<=s and maj refuse to compel the 
attendance of a ^ itncss if ho finds that the apidication for process against him is mado 
for purpose of \ exation or delaj ^ A Couit should not order the accused to paj adjournment 
costa on fbe absence of a witness summoned on his belialf® See also the undermentioned 
case* 


6 ( 3S) 42 Cal W N S43 (814), Hamdhan Mondal \ Girdlum ifotidal (Failure to pass an order on 
application lor issue of fresh process vitiates the trial ) 

( 09) 9 Cri L Jour 72 (73) 35 Cal 1093 liohimudd* Howaladar v Emperor 
(1865) 9 Suth tv R Cr 21 (21) Qi/feu v Nobo Coomar Banerjee 
(’05) 9 Cal W N ceisis (ccxvix) ^edaruath Das \ Bltaba SanJ ar Bhattaeharjea 
(06) 10 Cal Xt N Ml (vii) Jassem SheiJh v Emperor 

1 32) 1932 ilad \X N 1349 (1350) Itanasamy Mttdaltar v Ranuilinga Odaj/an 

( 22) 9 tIR 19'’2 Lah 71 (71) 22 Cri L Jour 497, Jlfuhantmiui Dtn \ Emperor (Refusal to resummoa 
witnes es is material irregularity and cannot be cared by S S37 ) 

(22) 9 AIR 1922 Lah 143 (144) 22 Cci L Jour SOI, Sahara ▼ Emperor (Do ) 

( 24) 11 AIR 1924 Cal 196 (197) 23 Cn L Joot 293. Ponlhtram Joab v Emperor 
(*26) 13 AIR 1926 Cal 1033 (1033) 27 Cn L Jonr 811, Upetidranalh v Jogendranath 
(*20) 7 ^IB 1920 All 59 (60) 21 Cn L Jour 310, Jhaboo t Emperor 
( 02) 6 Cal XV N 548 (550) Bhomar J/tensfu v Diganibar Das 
( O'*] 1392 Rat 594 (595), Queen v Shamsherka 
(*7b) 3 Cal 573 (533) 1 Cal L Rep 332, Empress < Jlajcoonirtr Singh 
( 81) 4 All 53 (54) 1881 All W' N 102, Empress of India r Rukn vd din 
( 84] 10 Cal 931 (931, 932) Queen v Dhanajot Ckotidhury 
(30) 7 AIR 1920 Pat 714 (714) 21 Cci L Jour 336, (mrtl Ifniider v Emperor 
(’16) 5 AIR 1916 Pat 272 (272) 19 Cn L Jour 903 3 Pat L Jour 632, Mahomed Zammiddin v. 

Emperor 

('31) 18 AIR 1931 Pat 207 (203) 32 Cn L Jour 613 Duarala Singh \ Emperor 
('26] 18 \IB 1936 Pat 139 (140) 26 Cn L Jour 1C27, Bumsutut liai v Emperor 
(21) 8 AIR 1931 All 142 (112] 23 Cn L Jour 124 Bissayv Emperor (It is the business of tho Court 
to sea that its summonses and warrants are duly eiecuted ) 

( 21) 11 AIR 1924 Cal 534 (634) 21 Cn L Jour 370, i/thir Lai Roy r Emperor (XVhen accused 
informs tho Court that witness summoned by him was ill and asks for adjournment to produce 
him, the application should not bo refused ou the ground that it was not accompanied by medical 
certificate) 

[See alto (25) 12 A I R 1925 Fat 65 (56) 3 Pat 591 25 Cn L Jour 1255, Jamiinu Singh 
V Emperor (If witness is unable to attend Court owing to illne«3 the Court should ascertain whether 
It mil be possible for the witness to attend w Uiin a reasonable tune, if not then his evidence should 
be taken on commission ) 

( 34) 21 AIR 1931 Nag 39 (42) 33 Cei L Jour 411 Samuel v Emperor (District Jfagistrate cited as 
witne«s before a subordinate Magistrate, the former issuing a memo to the latter to con'idet with re 
fcrence to S 257, whether it is not a ease of cau'iog vexation or annoyance and the Magutrato there- 
upon cancelling bis previous order, the accused applied for transfci on the ground that he was 
apprehensive tif rot having a fait trial— WeW that the procedure adopted bv the Di'trict Jlagistrato 
w-ia irregular and that it was a proper case for transfer)] 

[But compare ( 2C) 13 AIR 1926 All 293 (29s) 27 Cn L Jour 38J Puran \ Emperor (XVhere the 
application for «uininon<cs was made Kte and granted on the understanding that no adjoummeot would 
he allowed if tbc witnc« cs did not appear the accu ed cannot in ut on adjoummenl )) 

“7 (30) 17 klR 1930 XIad 632 (632) 31 Cn L Jour 720 Nadayun Chetty v Emperor ('k'Ction 

confers a lar;,o diicrclion and by the mere fact that a Magi irate ha once 'ubpoenaed wilce— es ender 
the section he is not bound to compel Ibcir attendance if he i •vili fied that it l> ucntces-ary fu' iLe 
lurpovcs of jiLiict ) 

( 26) 13 AIR 19-2C r^t 139 (140) 20 Cri L Jour 1627 , 1 umsalat Pai \ Ei iprrer (Ai a general p-ojo- lion 
it should bo considered that onco a Magi«trale has given orders that a certain witnes^ «hoclJ be caLvd 
he should take such slop as may be necessary and po-sible to enfo-ce lua a tcuiiicce but it car.c 1 
••ugaCSlcd that in no e-i'o it is possible (or the Magistrate if Ltreomss to the coae'u. ou that the iite-l 
ance of the w itnc's is not really ncecs. ary to d pctiac with that ptron s a ‘endance } 

(25)15 AIR 1923 Mad 6 j 2 (C52) 29 Cii L Jour 725 SamiiJufAu v Euppusamy 
(31)19 AIR 1'’31 Pat 207 (20't) 32 Cn L Jonr 613 Jhcarla liingf v Enpercr 

' " ■ iijJJi 

* ■ i-sed as Lj f'_c pul 

• ■ u’-a e acted wTOCgly 
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Unaer this section the ncciised w entitled to compel the appearance as a Tvitnc^’ 
even of the tiying Magistrate himself and to enable the acensecl to do so, the case 
be transferred to some other Court if he applies foi such transfer 

That Magistrate can issue a process who 13 seised of the case and not any other 
Magistrate 

Where an application is made under this section for summoning witnes es tha 
Magistrate must deal -nith the applicahon and pass an order either granting or relusit; 
it merely keeping it on the file is not proper'* 


4. Reasons for refusal to issue process — The right of the accused to claim 
the issue of process under this section to compel the production of evidence on bis l*liaU 
is not an absolute one The Slogislralo can refuse to issue process at his instance it lie 
considers that the application for process has been made for the purpose of uciatioa or 
delay or fo) defcaltng the etids of justtce* But the Magistrate must consider the caso 
of each witness individually before deciding that the application with reference tobim 
has been made foi any of tho purposes specified m the section* Further, the sectioa 
requires that the Magistrate must iceotd his reasons for refusing to issue pioce®3 lu 
compliance with tho accused s application * But it has been held that the Magistiate’s order 
need not e-^pressly slate that the application for process has been made for the puri®»o^ 
aexation 01 delay and that it is sufficient if it states facts tsIucIi lead to the conclusion 


that tho application has been made for sucli a pm pose * 

An appheat on foi process undei this section can bo refused only on tho gioucd 
its having been made for tho pinpose of \cxatioa or delay or for defeating the ends 


d! 

of 


in haviBg acquitted tlie accused on ground of llie absence of the statement of the principal toe 
the defence but he should have pronounced judgment upon tho evidence on tho record ) 

10 (04)1 CriL Jour 338 (339) 20 AH 53S 1901 All WN 04 Emperor v Abdul Lattf 
ISee also ( 70) 13 Suth aV B Cr CO (C‘>) 4 Beog L R App Cr 15 Queen v Mcofcla Stngh ] 

11 (14) 1 AIB 1914 All 197 (193) 3C All 13 IQ Gci L Jour 1C4 JIanpntv Emperor 

12 ( 38) 43 Cal It N 845 (344) ilamdAnn 3/o>td<il \ Oirdhart Hoyidal (railore to pass an otaM OS 
an application for issue ot fresh process on tho failure of the first process vitiates the trial ) 

( 35} 22 AIR 1935 Sind 69 (70) 29 Sind L R C4 36 Cr L Jour 8S9 Zvndanlal v Emperor 
Note 4 

1 ( 41) 28 AIR 1911 Oudh 33 (30) 42 Cn L Jour 40 190 Ind Cas 887, Visliambhar Dajal Tnpath* 
y Emperor 

( 40) 27 AIR 1940 Sind 193 (194) 42 Cn L Jour 80 I L R (1940) Ear 498 191 Ind Cas 127 (D B} 
SukJiram Das Uiranand y Ettperor 

( 1^}^1 AIR 1914 AH 383 (306) 36 AH ‘’SO 15 Cn L Joac 212 Duggan v Et iperor (Twenty 

rate cannot art 


( S3) 20 VIR 1933 Rung 29 (30) 34 Cri L Jour 4C8 Zamm v Emperor 

7IScngLB5C4 Queery^Empress y Bholanath 

2 (41) -3 Sind 177 (178) 43 Cri L Jour ‘’6 > 1 1 R (1941) Ear CG 197 Ind Cas 781 pB) 

J umo Lai Bahsh v Emperor 


via uit u iii-uiu ii'U!»jU!> IS liiVoUj ; 

<‘0'’) 2C Bottv 418 (421) 4 Bom L R 38 Emperor y rnnisJ oltam 
(08) 10 Cn L Jour 207 (207) 2 S nd L R 5 Emperor v Dabud 


BcJian 


( 


(OmissioD to recocl reasons 
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justice The mere fact tbit the SlNgiatrato thinks tbit tlio evidence of the rroposed witness 
vnll not be material is not suffieicnt for refusing tho application for process® Similarly, 
the fict that a pirticulnr •untness 13 an Amil of certain place or ho does not live in the 
Di tnct in uhich the accused li\es or ho 13 a Member of tho Legislatne Assembly or a 
Minister 01110 cannot bo having any releiint cvidenco to gne 13 not a suflicient ground for 
refusal to summon him ® Nor cm tho Alagistiato take upon himself tho responsibility of 
Bcicctmg tho 1111005.03 for tho defence^ IIis duty is to issuo process for the attendance 
of all the ivitnesses named by tho neensed unless tho application for process 19 vitiated for 
tho reasons mentioned m the section But where an unduly largo number of witnesses aie 
asked to be summoned, it is open to tho Sl'^istrato to conclude in tho ciicumstances 
of a case, that the application foi process 13 made for purposes of delay ® But uhcic in 
spite of the largeness of the number of witnesses asked to bo summoned tho Magistrate 
does not think that tho apphcation for process is made for the piiipose of delay or 1 cvatioii 
he has no option but to accede to the prayer for process® Nor can he, in such a case, 
arbitrarily restrict tho number of witnesses to be summoned 

Under this section what 13 the dccisi\e giound for refusing an accused 9 application 
to call witnesses is not the fact that the case would bo delayed but that a witness is called 
jar that purpose^^ 

5 ( 42) 29 AIR 1942 Sind 122 (129) 44 CoLJoar367 ILR (1942) Kat 252 205 Ind Cvs 309 (DO) 
Emperor 7 Easid&ux (Reston J— The probable irrelevancy ol evidence is not ol itself enough to 
justify the coQclus on that the purpose of the accused seeking to adduce it is vexation or delay or the 
defeat of justice Bat such purpose must neccssanly be interred from circumstaoees Ibe number of 
w tnesses cited, the difQcuUy aod dehy involved id secunns tbeir attendance and the nuterinlity 0) 
tbair erideses are all cicvumruneee n-bicb rosy be coastdeetd } 

(37) 24 AIR 1937 Rang 629 (530) J9 Cri L Jour 211, Suppoi^a Chellijar v haruppaya PiUay 
(Mere fact that the accused IS not able to satisfy Magistrate tbat nilnes^es named by him would give 
rsaterifll evidence is not a sufficient reason ) 

V E np ror (Application 
efuse appUcat on merely bcciu>e 

" Et iperor 

( 71) 15 Sutb W B Cf 15 (15 16) In re Uohima Chunder Shah 
[Srearso(32) 19 AIR 19J2 AU 125 (12C) 33 Cn L Jour 5>3 61 All 331 LaVrtihM Sharua > 
r mperor (Under rules of the AUababad D gb Court tbo Magistrate can ask for certificate from 
pleader 0! accused that witness is material )] 

[But see ( 25) 12 AIR 1925 Mad lOG (110) >> Cn L JoUc 401 In re ^7aray^lIl^I 1/eiio i (noMing 
that evidence 13 not going to be of any use is taatnmount to holding that the application is vexatious )) 

6 ( 42) 29 AIR 1942 Smd 122 (126) 1 1 Cri L Jour 367 lER (lOl**) Kar 232 "Oj Ind Cas 309 (DD) 
Emperors liind Bux 

7 ( 23) 15 AIR lO’SLah l‘’j (131) 15 Lab 407 29CnLJour21> Taj ild v Emperor 

[See also ( 8J) 18<I3 All R N 189 (190) Empress v Ilarpat (It is no part ol tho Judge s duty to 
examine tho prisoner s witness when bis pleader h\s refiiscd to do 'O )J 

8 (32) 19 AIR igc-’ AU 125 (126) 51 AU 331 J3 Cn f Jour 5’8 PaU rishna v Emperor (19i 
witnesses ) 

(03) 7 Cn L Jour 146 (153) 7 C L J 177 12 C R 1. 299 35 Cal 213 CAin Oman Si i;;j v Ewfcror 
(Demand to examine about 1000 wifncs'c® was held to bo vexat ous ) 

9 ( 41) 28 AIR 1941 Smd 177 (177) 43 Cri L Jour 2G0 ILR (1941) Ear CC 197 Ind Cas Tsl (DDi 
J umo Lai Jtiil Itsli \ Ei ipgror 

(32) 19 AlIUOl'’ All PSil-’e) 51 All J31 33 Cri L Jonr S»3 Pa ns’ nv Emperor 

10 (41) 23 AIR 1941 S nd 177 (176) 43 Cri L Jour 26a ILR (1941) Ear 6G 197 Ind Cai si (DDl 
Junto Lai Bil hsh v Anpiror (To reject an applieatiOD to cill witnesses on behalf of an acc.-e-J 
merely beeausa enough v,itoes»fs hate been examined not in it elf a sjfi c ent comr aoce w h 
sect on 257 ) 

(•20)13 AIK 19.G Lih 454 (4sl) ’7CnLJo4r5l3 lusjf t.r Emckror 
( 19) 6 AIR 1919 C.1I C9 (69) 20 Cn L Jonr 201 li iiruLj r Emperor 
(07) 17 Msd L Jour(MlC) G'(C’) 

11 Cll) 23 AIR 1911 «5nd 1T7 (17-) 43 C 1 1 Jour *65 II R 119411 Ka* 0^ 19 IiJCU'-'I DB 
/iimo Lit Rik^isj V f inperor 
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The i\iete fact that an application for process is made at a late stage of the 
proceeding is not bj itself a ground for refusing it But an unduly belated apphcatioa 
for process is liable to be construed as made for the purpose of delaj or ^ elation.'* 

Where an application for process is first made in respect of some ■witnesses anJ 
then m respect of others, that bj it«elf is no giound foi bolding that the latter application 
13 made for tbc pm pose of delaj or Tesation** 

^VTicre a Magistrate summons a number of witnesses under this section, be must 
bo presumed to ha^ e concluded that their production has not been sought for venation oi 
delay and the Magistrate cannot thereafter arbitranlj limit the number of uitne'^ses to !« 
examined 

Sec also the undermentioned cases*® 


5. Production of documentary evidence by accused. — An accused u 
entitled to pioduce documentary as well as oial evidence m his defence Tbo Magistrate 
should inspect the documents offered bj the accused before excluding them ' This sechou 
also entitles the accused to applj for process to compel the production of docunientai? 
e\idencc m his fa\our Before uaumg process, the Magistrate should satisfj himself that 
the documents called for have some bearing on the issues m the case and ara rclevaat- 


12 (37) 24 Ain 1937 Pat 131 (133) 39 CnLJoot 484 Ishar Sinjh v Shama Dusaih {Althffogh 
the accused 61es his list ot svitocases isle, il the Magistrate does not consider that the sntne.«*“ 
beiog summoaed in order to. cause delay m the Ural of the case it is the daty of the Magistrate te 

g 41 .. 4 f . 

(1 • . , epends upon the eircon 

a ' 


I 

auuuia uui ue (.oiisiaered aa material )J 

13 ('12) 13 Cti L Jour 218 (231) 14 Ind Cas 314 
( 11 ) " - • 

14 ( 

C5« • . 


(Tnilujg delay in a?5^7 
39 Cal 781 r r^^^ror 


iftdfT 

«t 
. hat 
. sed 


• put 



Empeff' 
t once t« 


' tUahalunma v rmperor (A«cs»d 
u by him for 'ummons to the peracra 


’hf »>»» -nil* •iamo f &KH/fr Da/ifldur (Mnsistralc caaeoi 

rffQ=e to summon wilne.^ei on the gronad that they ate ImpUcated In the charge) 

Note 5 

1 (00) 10 Crl L Jour 492 (133) 4 Ird Cis W (Cal) -I^inJalan \ Is! {innuddtn (Value ot a doccirrct 
Cannot U« jud^Tcd before U is produced and iiLixcted) 

2 (14)1 Ain 1014 Find 135 (13C) 8 Sind I, B 2fi7 10 Ct, L Jeut 215. TaMlram ■** 

/ 1 irjMrrfrtS 
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See also the imdeimentioned 

Tbi3 section does not contiol tho iioMsions ol s 94 Therefoie even before the 
case has reached the stage indicated bj this section it is open to the Magistrate to summon 
the pi-oduction of a document at the instance of the accused if the conditions laid dovn m 
S 94 are sati fied'* See S 94, Kote 2 

Under S 139 of the Evidence Act a iierson inerelj summoned to produce a document 
does not become a nitucss and cannot be cioas oxammed unless and until be is called as a 
■uitness® 

6 Right of accused to cross examine prosecution witnesses — It has 
been seen in the Botes on s '>oC tbit an accused m nairant cases has three opportunities 
to crosb examine prosecution witnesses (a) before tho charge is fiamed (b) after the 
charge is fiamed and before the accu ed is called upon to entet upon bis defence and 
(e) under this section after the accused has entered upon bia defence Hence subject to 
the reotnetions contained in this section an accused is entitled ei en after he has entered 
upon his defence to ha\e le summoned for cioss examination anj piosecution nitness 
that he maj name ^ The distinction between the right of the accused under this section 
and his light under s 256 is that -while bis right to re call and cross examine prosecution 
witnesacs under S 256 is an absolute one Ins right under this section is subject to the 
discretion of the Magistrate* Where a pio ecution uitness is resummoned under this 
section at the in-^tance of the accused he does not tbcieb> l(»e his character as a prosecution 
-witness and can bo eioss examined by bun® Wheie there are tno accused in a case and 
their cases are advei-sc to each other the witnesses called bj one of the accused in his 
defence can be cross examined bj the other accused * 

Sec also Note '■ 


be determmed at tbc hcatmg of the case ) 

4 ( 35) 22 AIR 193S S ad 13(18) ^9 Smd L R 9> 36 Cri L Joiit 581(rB) 2Io7mmedita7iUi -\ Emperor 

5 (87)24 AIR 1937 Oudh 331 (337) 38 Cri L Jour 491 Kan1mi/a Lai t Emperor (Accused sum 
luomng complamaut at the cloSc of tr a) to ] oduce account books — Cross-examination ot compLiinant 
by pro e«ut on to fill up gaps m evidence — Procedure condemued ) 

Note 6 

1 (20) 7 AIR 1900 Pat 149 (ISO) 21 Cri L Jonr 814 5 Pit L Jour 94 Eamyad v Emperor 
( ’5) 12 AIRig-jg Cal 411 (111) 510vll044 26 Cri E Jour 334 Ifanomofcan s EanUm Ee}ian 
( 23) 10 AIR 1923 Hlad 609 (G13) 46 Mad 449 24 Cii L Jour 647 (FB) Tansa* Rowlher v En peror 
( 29) 10 AIR 1929 Lah o78 (579) 30 Cri L Jonr 380 Emperor v Sadhtt Smyh 


3 ( 97) 1 Cal B 19 (01) a/oufa jju* \ DeraiaiuUa 
( 01) 2S Cil 594 (596) Sheopral,ash Sing i r H D Eairfina 


II one accu-ed to cros -exxn re ll c w tne^^ of another co-accused u lluit Ihe ert3<'’ce cf tbe w nfci 
1 V le u-ol n~i n tile co-xecusod } 
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Tho mere fact that an application for jwocess is made at a late stage o! tlso 
proceeding is not bj itself a gronnd for refusing it“ But an unduly belated application 
for I roceso is liable to bo construed as made for the purpose of delay or ^ esation 

Vi hero an application for piocess is first made m respect of some witnesses an^ 
then in respect of others that bj itself is no gionnd for holding that the latter applicat on 
13 made foi tho purpxiso of delaj or vexation** 

WTiere a Magistrate summons a number of witnesses under this section he lunsl 
1)0 presumed to ha\e concluded that their production has not been sought for vexation or 
delaj and the Magistrate cannot thereafter atbitraril} limit the number of witnesses to he 
examined 

See also the undermentioned cases*® 

5 Production of documentary evidence by accused — An accu'^ed is 
entitled to i reduce documentary as well os oral evidence in bis defence The Magistrate 
should inspect the documents offered by the accused before excluding them * This sect on 
nl^o entitles the accused to apply for process to compel the production of documentary 
exidcncc in his favour Before issuing ptocesa the Magistrate should satisfj hituself that 
the documents called for have some bearing on tho issues in the ease and are relevant. 


12 ( 37) 24 AIR 1937 Pat 131 (133J 33CnLJout4S4 I^iar Singh v Shana Du$adii (Althonjh 
tbo accused files his list ol witnesses la(e il the Magistrate does not consider that the witneues are 
being summoned in order caose delay in the (rial of the case it is the duty of the MsS strata to 

« mmATC A ^ m A ^ 

* epends npen the cireon 

(Trifling deJay 10 applp 

t3 ror 

a 

U 

t niier l/flWw* 

V iinpcror t Accused otig naliy applying to Magistrate to call competent clerk from canal 

ment to prove khasnis and other papers of that department and naming one and leaTiog it to tow 
department to send any other competent person— Person sent found unable to prove papers-*A«0'« 
at once applying to have another cletl summoned— Acci sed held entitled to hav e another eleth pot 
Into witness boa ) 


u no recorded in wt t ug ) 


Emprrar 
If once lis 

reasons Dr 


halimna v rmperor (Aeensed 
him for summons to the persons 

' i PoUcer (Thomconvenicncean<l 

„ , , - from Coimbatore to Cal cut 

Of these witnesses should be deemed to 

(Mag slrato cannot 


Note 5 

1 f09) 10 pi I Jour 492 (inj) < ind Cai G7 (Cal) TVindnfon v h} oqq: (J nl e of a docoirent 

eannoti-cj J~r<] It Is { roduecd and itupected ) ' 

‘j JonllrdJr . (130) 8 S rd L R 20- IS Cn I Jour 215 Tahhoin Ltlaran v 
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^ al 0 the undermentioned 

Th s eection cIoct not control the iwovi-iom of s 9| Therefore, c\on heforo tlio 
ha rcachetl the 'tage indicated hj this «cetion, it i3 opou to the Afagislrnto to suimnon 

0 product on of a do*miient at tlie in«tinco of the accuicil if the conditions laid doen m 

are '^iti tied * Sec *5 Ot, Note 2 

Under *; 133 of the L\ idcncc Act a iicr=on n-crclj suininoncil to produce a document 
lea not lieconic a -e itnc=' and cannot lie ckkj examined unless and until he is called as a 
itnc ® 

6. Right of accused to cross-examine prosecution witnesses. — It has 
ecu =oen in the Nok on S 250 that an nccu cil in warrant cases has tlnco opiioitumties 
) c-o ■> e-^amine p’O ccution (a) before the charge is franuxl (b) after the 

barge la framed and before the accii'Ctl la called iiiwn to entci upon his defence and 
' under thia section, after the aceiiacd has entered iiiion liis defence Ilcnco subject to 
be ic.trietions contained m this ‘^•ction, an accused is cntitlcil, oien after he has entered 
pon hia defence, to have resummoned for crOss examination nn> prosecution witness 
hat he maj name* The distinction between the right of the accused under this section 
j hia right under S 250 ja that while hi> right to re call and cross examme piosccution 
iitaesses under s 2oG is an absolute one, his right under this section is subject to the 
bCTCtion of the Magi trate’ Where a j»ro ccution witness is resummoned under this 
ectioa at the in. tance of the accu>cd he does not thcrebj lose bis character as a piosccution 
> ce 3 and can be cro»a esaiiunod bj him’ l\hcrc there arc two accused in a case and 
heir cases are adrerso to each other the witness called h\ one of the accused m Ins 
'’fence can be cro s txnramcd b\ the othci accueed * 

See alao ^otG " 

(23) 10 AIIl 1933 Lab 420 (423) 24 CriL Jour CSC Oanjxxt \ Emperor (Accused i» entitled to 
praduetion of Court records lo-tead of beio; put to Ibe expend of obtaining copies ) 

( 70) 14 Sotb W It Cr 77 (77) 6 Deng L B App S9 In re Shxb Prasad (Applicntioo for copies should 
be granted iirc<pcctue of goetion of tbeir being material or ncccs^ir; — Question of Admissibility is to 
be determined at tb> bearing of the ca>e) 

4 ( 3S) 22 Allt 193S Sind 13(18} 29 Sind L It 93 38 Cri L Jour &81(rB} ilohamed liahim v Emperor 

5 ( 37) 24 AUt 1937 Oudb 331 (337) 38 Cri L Jour 491, Kanhaiya Lai \ Emperor (Accused sum 
mcning complainant at tbe clo<e of trial to produce account book-> — Cross examination of comp) unant 
1 7 rro«ocution to up gaps in ei idente — 1 rocednre condemned ) 

Note 6 

1 ( 20) 7 Alp, 1930 Pat 149 (150) 31 Cn L Jour 814 5 Pat L Jour 94 Ramyadx Fmperor 

( 25) 12 AIF. 1923 Cal 411 (411) 51 Ctl 1044 36CnLJouc33l il/anomofian r BanKsm Behan 
( 23) 10 AIR 1923 Mad COO (613) 46 Mad 419 21 Cn L Jout 517 (PC) Farisai Rowther v Emperor 
( 29) 1C AIR 1920 Lali 578 (o79) 30 Cn L Joni SSO, Emperor \ Sadhn Smjh 


V Emperor 

(Magistrate diluting accu‘-ed to be rclea'^ on boil and odjournuig otse— Accused actually not released 

till day prcMous to beating Accused applying for adjournment for rccalbng pro'ecution witnesses 

for cro^-examination Held that accuswl Kbould be prtCn tbc opportunity asked for )] 

2 ( 20) 7 AIR 1920 Mud 201 (205) 43 Mid 411 21 Cn L Jo ic 297 U H LocJ lev r Eviperor 
(Application to re'umtnon ti itnc s di'cbarg d on accused’s representation f ill® under S 257 ) 

(1900) 27 Cil 370 (372) 4 Cal M N 469 Zamvnia \ Pam Taltal 

3 (97) 1 Cil W s 19 ( 21 ) Afoirfa Btex ^ DeraiatuUa 

^heoprahash Ssny s \ H D i’atifms 

Accil ed need not 


lioncd by pioaccut oi but not exauiincd mu«t till be rCo aided lor all practical purpo cs as prosecution 
witnc'seicn if examined by defence)) 

4. ( 40) 27 AIR 1940 Lab 210 (213) II Cn L Jout G39, Chaman Lai \ Lmperor (Roa-on for allow- 
ing one accu-cd to cro .examine llio witno s of another co-accu ed is tli it tbe e' idcnce of the witness 
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7. Proviso to sub-section (ij The fiist paragraph of sub s (l) pitiTidpj 
inter aha that the accu-oa la entitled to the of process for compelling the atteDdanw 
of prosecution witncs-es for cross examination subject to the discretion of the Slagistmti 
to icfuso his application foi procesa on the ground of its being made for the purpO'e ol 
\c^tion or delay or for defeating the ends of justice The proiiso enacts an excepben to 
this rule It embodies a prohibition to the efTect that if the accused has alrcadj crcb. 
e^mincd or has bad the oppoctumti of cross csammiug any mtness after the charge irao 
framed, the attendance of such r\ itness should not bo compelled except rvhere it n necessary 
for the purposes of justice * But 1111610 the accused has not had a sufficient opportunity ei 
cross examining a pro'ccution ujtncss after the framing of the charge, bis attendance mij 
bo compelled under this section' 

The proiiao restricts only the none of process for compelling the attendancB tt 
iiitncsscs It docs not restrict the cross oxammation of witnesses who are present n; 
Court^ The Magistrate is not icfimred b> the proviso to record bis reasons for not being 
satiaficil that it is ncccssati for the ends of justice that the attendance of nnj vntne'J 
should be compelled * 

7a. Examination of witness present in Court though not summoned— 
This «^cction does not applj to the examination of a witness who is present m Goad 
though not summoned Such a witness can be examined bj the Court under S sio, but 
there w no obligation on the Court to oxammo him' 

8 Power to require deposit of expenses of witnesses before summoning them — 8« 
><OlciOQS <)it 


( Oi) 21 Cut 401 (403) fvOin Cliand v Jlamf Shethh 
Al-o see S 390 ^otc 3 

[But see (’CO) 12 bath tV R Cr 70 (7C) Queen v Suroop C/iii»«?rr Pol 3 
Note 7 

I. C3ai SC MR 1930 1 at 24 (2e) 39 Cn I. Jour 930. Sonu Kumt v Emperor (Oppotlumty 
aecu'cil to ctoss-examiiio wilticssei for prosecution alter charge not availed ot — Magistrate « 
fa declining (0 reauamoo nitncsscs for eroxs esamiDatioo ) 

(3Q)2J MR 1930 Rah 914 (CIS) 17Lah28l 3S Cn I. JourSl.^Tlmdtt Rafirt v Emperor (Ac«o^ 
refusing to eto s-ciaioine prosecution Wilnctscs before aod after charge— Refusal to recall tbeo lor 
csamination at the tide ot arguments is justified ) 

1,29) 1C AlB 1929 fAh 378 (iiO) 30 Cn L Jout 380, Emperor v Sftadhu S»Rph 
(9J) SO Cal 409(173) y\!kanla Singh v Queen.pmpresa (u lies upoa the party who thinU 1^® 
aggricTcd to slow that the cods ot justice xiould Ic frastrated tn consenuence of the refusal to reca'HW 
witoe-isoi) 

('2.>) 12 AIR 192S Pat C9C (097) 27 Cn E Jour 353 'fyoJI/taitv Emperor (Mere /act thst aoacci^s 
lawyers decline to cross-ciaminc soelj vritne scs Or the mere fact that such witnessca were not c-oJ 
examined docs not compel Co irt to EUminoii) 

(S« Qf*» (33) 20 AIR 1933 Tut 598 (599) 35CriLJour93 J/ohamwiad Rn/i v Emperor 
tioo cjercuM by MagUtratc in disallowing farther crft^iaminatioa of prosecution witness— 01>1^ 

-vw-Sr- f. V , - - 

2 • ■ ' . 

< . unable 

S 


dictate to th- s'raii' ■ • , ■ , , 

the aecutM wiibes t , • •• 

* pai) 12 Mr. i *>'5 ■ • . . 

. Note 7a 

» (31)1031 MadW ^97(^-\3/flrlmB««^i,drt^c7l^T Fmpero 



ACQCTTTAlv 


is 258 N 1-2] 15i9 


258 " (») any case \inder this Chapter in which a charge has 
Requital been framed the Magistrate finds the accused not guilty, he 
hall record an order of acquittal 


‘ ( 2 ) Where in any case under this Chapter the Magistrate does not 
Conxict on proceed in accordance with the p 'visions of section 349 or 
section 562, he shall, if he finds the accused guilty, pass sentence upon 
him according to law 1 

a. SuVscction (2) iubsJilulp<2 for tlwonKinnl snb^ecton {“’) by the Cole of Cnm nil rrocedure 
(Amendment) Act 18 pw-VIll] of 19>3 The onginal suWction (2) ran a? follows 
(•’_) II in any 'ueb Cfi«e Ibe btagi-ltale finds tho iccu cd guilty be «bi\\ pa 5 sentence upon 
Conrte/ion h ni according to law 

Synopsis 

1 Legislative changes > 4 ‘He shall record an order of acquittal ’ 

2 ‘ In which a charge has been framed 5 section (2)-Procedure under S 349 

3 ‘ The Magistrate finds the accused not I 

guilty I 6 Sentence 


Sec the Notes indicated for the following topics 


bOTE to the Synopau 
Ab cnee of charge— Effect See bote 2 
Ah-ence of complainant See bote 3 
Acquittal— bot discharge or dismissal See Note 1 
bo endenee after charge — Conviction not nece, 
sary See bote 3 


Send Dg co-accused under S 349 Sec Note 4 
Strength of prosecut on and i ot weakuess. of de- 
fence See Sect on 257 bote 1 
Wilbdrtwtl by eompUmint See bote 3 


1 Legislative changes 

Difference between ihe Codes of 16G1 and 1872 — 

Tha foUowiDg explanation tv as added to S 2'*o of tbo Code of 1S72 

If a charge is dratm up the prisoner must either be acquitted or oonticted If 
no charge is dratvn up there can be no judgment of acquittal or conviction except in 
the case provided for in Explanation 1 to section 216 
This gave legislative effect to the uifdctmentioncd decisions' under the Code of ISCL 
Changes made in 1882 

The explanation to s 2'’0 of the Code of 1S72 u ts omitted and the tvords if m any 
ca«e framed were introduced into the section 
Changes made by Act 18 [XVIII ] of 1923 — 

The words where in any case nnder this Chapter the Magistrate does not pioceed m 
accordance with the provisions of S 349 or s 562 were added m sub section (2) 

2 “ In which a charge has been framed ” — In -warrant cases an order of 
acquittal or conviction can be passed only after a charge has been framed ' But the mere 
fact that a charge has not been framed does not invalidate the proceedings unless a failure 
o! justice h as in fact been occasioned thereby* See s 535 Moreover in warrant cases tried 

• 1882 S 258 1872 S 220 1861 S 255 

Section 258 — Note 1 


t tyj 12 bulb W R Ct 65 (65 66 ) 4 Beng L B App Or 1 Queen v Goburdhun Beta 

Note 2 

1 (74)22 EathXVRCt25(‘’6) gureiv JtfpitAfcw- (Acau ttal) 

ot been framed lenda corroboration 


( 81) 1881 All WN 142 (142) Banuii 


All! tad Mx 
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ABSENCE OF COMPLAIN Ur 


on Iho clftto of hearing' 

A. “Complainant is absent.” — Soc Kote> on Section 247. 

5 Death o! complainant. — Seo Note 6 on Section 247. 

6 Withdrawal oi complaint. — See Notes on Section 248 

7. “The offence may be lawfully compounded, or is not a cognizable 

offence.” As the section stood prior to the amendment of 1923, it applied onl> toca-ej 

where the offence charged was a compoitndable one* The scope of the section has now 
Iccn enlarged hy the addition of tlw words "or is not a cognizable offence” after the tion’i 
“the offence may he law fully compounded” m the section. The section therefore applies cot 
onl> to ca-^s where the offence la a compoundahlc one hut also where though it istc; 
compoundahle, it is non cogmzahh Where the offence is neither compoundable nor con 
co-mizable, the section does not apply.* Wbeie sescral offences are charged ngam'l the 
ncai-cil, it 13 nccessarj* that nil of them should bo compoundable or non cognizable me '=r 
that the section may apply.* 

Tor the moaning of “cognizable,” sec s 4 (l), els (f) and (n) 

8. “ May in his discretion.*’ — Under this section the Jlagiatmtc is not ho-i' l 
to discharge the accuiod on Iho absence of the complainant on the date of hearing ’ h oclj 
confers a discretion on the ^lagiatrate to di«chargc the accused m the cu-cumstanccssitcirei 
in it* and Magistrate should o'^ciciso such discretion only spaungly and discharge tre 
accused* ^Yhoro the presence of the complainant i3 not at all necessary for irocecJiy 
with the case, the Magistrate ought not to dischaigc tho accused mciely becau*co^ 

Note 3 

1 , (27) 14 AIR 1927 Oudb 352 (33?) : 29 Cn L Joot 810. Emperor t. .1/rtjmu Sxngh. 

Note? 

! . . • . --•••• - - — - 'v. E ir Coimor 

(■20) 7 AIR 1920 Low Bar 137 (137) : 10 Low Bur Rot S75 : 22 Cti L Jour 753. EwperorT A IV* 
loyo (CateunJ«rS 391, Tonal Code oon-co^oizable but not compoundable^Onler ot di.dia^ 
bold to be wrong) .. 

(•14) 1 AIR 1914 Oudli 201 (?Ct) ; 17 Oudb Cas 19 : 15 Crl L Jour 230, EainpAal t 
« aeli n ca^e the case cannot also be struck o(! as the Codo does not provide (or such a coatK ) 

• ' ' . • ■. ' . ■ 


in tlie Interests o( the general public, to see whether au oQeuce has been committed and to poo-*' ^ 
culprit ) 


' . ■ ■ ; . - . • . ,ii 

. . ■ • . Seclioa a’’* 

not applt ) 

.See ('2 a) 14 AIR lOii Oadh S52 (352) ; 29 Crl L Jour 810, Emperor t. JTaniiu Stngti J 
J.'Jrea’ioCOnieOl .Ml WMIC (llC)EmprfMs Etcra) 

Note 8 

1 . p?fi) 13 MR 102C I'-om 1 (179) : 27 Cri L Jour 491, AJa homed .4rini v Emperor, (Death e( 

jUinint In a non-eosn.iab’e ease — Nfaglstiwt* allosred comnUlot to be continued by a fit coTnr^'^=**V 
rili;-' Air. 1911 r.n; IOT)- i9i 1 n.,.E L Cri I, Joor 801:199 I”A 

V Tin 3lau»j r The Ktnj (A’ctDrUlntnl pot e« oricer alleging defamation agninst him snd 

(o-w in p-n-ral-Dwth o( cemrUinant— Discretion by Jlasutcalo in continuing with trial li'Il 

Jirflj eienriwd ) 

I'JOl 10 Air 19;9 m.i ll (U) ; C lung Ml : M Cri r. Jont 315, f l/„ O.i.nj v I’ 
(l>«ere‘Jon not to le lightly Irt-rferel with by High Court) 

^ RtIW. fmprtaa t. Thompim (Ca*c under F 121. 
'tspA'ites A't. 4 [15 > c( 1«.7 ) ‘ ' 
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absence * The Alagi^tmte is bound to consider wlielher there is a prima facie case agamsf; 
the accu'^d and 'ubere there is no prima facie case he will bo justified in discharging the 
accu-<d if the complainant absents hiinsclf on the date of bearing But at the same timo 
it must be remembered tint the pnmarj reason for a discharge under this section is tho 
abrence of the complainant Tiliich raires a piesumption of his wish not to piocced uith the 
case Hence ivbere despite tho absence of tho complainant the circumstances aro such as 
do not giae ri«e to the inference that be did notaiisli to proceed nith the case tho Magistrate 
ought not to discharge the accused under this section^ Thus where the absence of the 
complainant is due to a reasonable cause the Jtagistratc ought not to discharge the accused 
under this section ® 

9 “At any time before the charge is framed " — This section onij applies 
to cases where the complainant is absent on a dft> fiaed for the bearing before the charge 
ts framed If the complainant absents himself after the charge is framed the Magistrate 
has no power to diacharge the accused on the ground of the absence of the complainant ^ 
Nor can the acco-ed be acquitted under S 25S in such a case as an order of acquittal under 
that section can onlj be based on a finding of not guiltj ’ (see Notes on S 25S) The only 
course open to the Magistrate in such circiiimtances is to proceed with the case m tho 
al«ence of the complainant* unles> he decides to adjourn the case* 

10. Discharge the accused — The procedure hid down in this section is to 
dtseJiarge the accused The «ection does not proMde for an acgutUal of the accused in the 


4 (96) 1896 Bat 847 ('‘tS) Queen v Mhalarjt (Case ripe for ebarge being framed— Accused ought not 
to be discharged merely because ol cooptaioant a absence ) 

( 69) 12 Sath W B Cr '’7 (28) 7 Beog L R 9»» Queen t Ikdoor 
[Set ( ei) 6 Cal S‘’3 (j38] 8 Cal L Bep 196 Empress y Thompson (Dismissal of case under S 124 
Presidency llagistcates Act 4 (!' ) of 1877 )J 

5 {ll)12CriLJaarl84 (184) 9 led Cas 1007 (Siod) Ilaruny ibdulSatar 

6 ( 23} 10 AIB 19‘*3 Cel 403 (404) Unsht Sesh y Paresis Nath (Complamant absent as he had to 
attend ae a « tnesS in another Court bat bis pleader present and epply ng for adjournment _ Accused 
not to be discharged ] 

( 11) 12 Cti L Jour 184 (184) 9 lod Cas 1007 (S nd) llanin y -Ibdu! Snfar (Presented fiom atton I 
ing by floods ) 

(See also ( 71) 1871 Rat 59 (59) n<.g y Vtrabkadra (Incareeral on of eompkiaant m jail after he 
had preferred hie eoaiplaiiit is a suflieent cause and compU ot may be revived — Case under the 
Code of 1861 S 2a9(DOwS 247))] 

Noie 9 

1 1*23)12 UB 1923 Oudb 300(306) 27 Oudh Cos 316 26 Cci t. Jour 264 v .Tfijraj i 
( 23} 12 AIR 19‘’3 Oudh 314 (314) 20CnLJour400 Fmperor y Colhan 

( 33) 20 AIP 1933 Pesh 78 (78) 3r Cci h Jojr 170 tbdid llakii t v Zfaji 46ii«( In (Change in the 
xtKia'iA'cftrtm ol Yjentfn alter Irimuig iflortge — VwastA I'asVttfaig de •hVi.v VitA — Nitusei fnsAniTgei 
on complamant a absence — Held (be order of diacharge d d not amount to acqu ttal but tras an order 
of discharge under 8 259 ) 

( 90) 1890 Eat 524 (524) Queen Ei ipress y Nanajs 
( 18) 5 AIR1918 Nag 76 (76) 20 Cci L Jour 763 ItasSsnjiv Palta 
[But see ( 30) 17 AIR 1930 All 795 (796) 53 All 39 32 Crt L Jour ,^66 Emperor v Aasir Husatn ] 

2 (43) 30 AIR 1943 All 9 (9) I L R (1943) All 31 44 CnL Jour 196 **04 Ind Cas ‘>68 Chiranji 
Lai V Eani Suarup 

(43) 30 AIR 1943 S nd 148 (148) 44 Cfi L Jonr 768 I L R (1943) Ear 103 Ind Cas 236 (DB) 
Ainperorv Naro (Acquitting accused for non ippcaranco of complainant is illegal } 

(4“) 29 AIR 1942 Mad SS** (352) 44 CnL Jour 171 203 Ind Cas 672 laradaraju’u Chettg v 
Jaiuiliirama Chelt / (Acqu tting accused on grouDd of complainant s absence is illegal ) 

( 37) 24 AIR 1937 AU 127 (lej) 33 Cri L Jour 3CX liar EtsAan v Emperor 

( 33) 20 AIR 1933 Cal 3 >8 (3 jS) 34 Cn L Jour 498 Afufb hart v Saroia Frosad Cao.idhiiry (Magis 
Irate cannot acqu t the accused because of complainant s absence ) 

( ’4) 11 AIR 19’1 1.a!i O'*? (6i7| »5Crl L Jonr 87 Nab* Dalsh v Emperor (After charge com 
pla nant s position is reduced to that of a witness— He cannot be ordered to pay costs of adjoamtnent I 

3 5e«( J7) 24 AIR 1937 All 127 (joo) 38 Cn I Jonr 301 liar Etshan y Ernperpr (Complainant 
and his vntnesses absent — Afterwards complainant appcaruig and asking for adjournment of Oftoen 
m uutes — Court acts irregularly m refu ng to grant adjouroinent ) 
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nlwnce ol llie complMMmt ' SiOTkdj there are other provision? in Iho Oodo under vtW 
to acarrf nm he diBchargoil (see s, 209 and 253) Under S3 203 and 2M Hie lagis tah 
ren o compto...! But the Coile oorvliero piDvidcs tor the passing o! an A 

stnhnrj oji a case thongli such on older mav, in snihUe cimimstances, I® constad 
and treated ns an ordtl ol diseharge' 

11 Revival el ease aller discharge - See hole 13 on Section 403 See ato Section « 

fincl Notes thereon 

12 Revision ^ See Note 11 on Scclion 439 


CHAPTER XXII 
OF SUMMARY TRIALS 

Ponet 10 iti 260.’ (/) Notwithstanding anything contained la 

piimniarily thlS Code,— 

(a) the District Magistrate, 

(fc) any Magistrate ot the iirst class specially empowered m t is 
behah by the “[Provincial Government], and 
(c)any Bench of Magistrates invested with the powers o| ^ 
Magistrate of the first class and especially empowered m t 
behalf by the “jProvmcial Government), 
may, if he or they thinh fit, try m a summary way all or any of t e 
following offences — 

(j) Offences not punishable with death, transportation or impns 
ment for a term exceeding six months, 

(t) offences relating to weights and measures under sections 2 
265 and 266 of the Indian Penal Code, 

(c) hurt, under section 323 of the same Code, 

((/) theft, under sections 379, 380 or 351 of the same Code, where 
the value of the property stolen does not exceed fifty 
(e) dishonest misappropriation of property under section 403 of t 
same Code, where the value of the property misappropria 
does not exceed fifty rupees, 

(0 receiving or retaining stolen property under section 411 of 
same Code, where the value of such property does not 
fifty rupees, 

{g) assisting in the concealment or disposal of stolen propett^ 
under section 414 of the same Code, where the value of su 
property does not exceed fifty rupees, 

(M mischief, under section 427 of the same Code, 

( i) house-trespass, under section 443, and offences under sections 45*' 
‘’(453, 454), 456 and 457 of the same Code, 

*1882 S 260 1872 Ss 222, 824, 1801 — 

Note lO 

1 C«)30AIR 1913 VcJ 115 (119) IICAIiJoorTM I L n (1013) Kar 103 305 lod C»s 256 U* 
rr*i|»TorT A’rii-* 

2 (l«lAmi011Oaah2CI(260- 17OudhC4il8 15 Cn E Joar 230 Rampfidf ^ mO* 

U U CMS ths otlcflco l« nj not MmpcKud&Vs tt bcl 1 Ibal Ibe otdet tlnVlns o® 

t'aIiI vai rot UQUrcosrt t3 order o( discharge ) 
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(i) insult with intent to provoke a breach of the peace, under 
section 504, and criminal intimidation, under section 506, of 
the same Code, 

(ft) abetment of any of the foregoing offences, 

(/) an attempt to commit any of the foregoing offences, when such 
attempt is an offence, 

(m) offences under section 20 of the Cattle^trespass Act, 1871 


Provided that no case in which a Magistrate exercises the special 
powers conferred by section 34 shall be tried in a summary way. 

( 2 ) When in the course of a summary trial it appears to the Magistrate 
or Bench that the case is one which is of a character which renders it 
undesirable that it should be tried summarily, the Magistrate or Bench 
shall re-call any witnesses who may have been examined and proceed to 
re-hear the case in manner provided by this Code 
&. by A O tor Lcx^al Goierament ’ 

b Imerted bj the Aiucndias Act lOOS (1 p] of 1903), Section 3 and Schedule II, I’lrt II 


Synopsis 


1 Legislative changes 

2 Scope and ebiect of the section 

3 Magistrates empowered to try cases 

summarily 


A * May, if he or they think fit 

5 Offences to which the section applies 

6 Sob'seetion (2) 


hOTE to the Synop-L, See the Note', indicated foi the folio vmg topci 
Kllegitions ID complaint ml biKem Uiteinent to lolice report See Note 3 
decide summary trial See Vote j 
Allegation of informant to po1 ce bee Vote > 

Cattle-tee <et clause (m) See VoU 3 
Cl mce (a) independent ot bLia-<e (b) to fk) bee 
Vote 5 

Coinpcnvalion Rce S 2Ci Vote ’ 

Compheated que tion See Vote 4 
Con ent of ticcQy?d — VoiiUae See Vole > 

Deaf and d iinb aecu-ed See Vote 4 
lorcJl \ttofl9»7 S 07 ''ce Vote o 
Government ini',— Ci^o^ iHt Sn. Vote 4 
Ignoring foci-, alleged See Vote 5 
Joint trial of .uii iiurj iiit'i other oficnci bee 


ire deucy Migi«traUi See Votc» 2 md i 
I reMOu-. loiivict on Su Vote > 
le tioii f tide See Not 4 
Iteeord — To how umui irj tn ils See I 
Vote 5 

bectiOD 197 See Vote 4 
Security ptoceedingi SvC Vote a 
Scciou-. oBcnte See Vote 4 
Scvenl oftcnces— All umiiiary Sci Vote ? 
Short a 1 1 long trials See Vole 4 


Vote 5 

Mcio>»trate ul Lmipiloie tmitonij ti t S eVole 1 
JIiip trate lik i ^ co^ ii/niite I m elf See hote 4 
Mun cipal ea c-. S<e Vote 1 
Oftcnecs un Vr \\ orkuian s lire leh of Coiitraet Alt 


— Uheu nuropruile uid wl ei 




rtLsc See S 20 


bumii aiy tr il - 


„ and cflpct See Vote 2 


13 tMIIj ol lh,0 Sec Vole') 

1 Legislative changes 

DiJJercnc. irfue, n Cmles of IbOl and 1672— 

Tluii \\d-5 ro KX.tion corrcHjxMiding to this in tin (oile of I'-Cl The corre lOii ling 
sections in the (ode of ntii s^j oov 073 and "’t 


Chamjc'y mul m / s s < 

(1) The ofltiKe nf« lu I to in lIuisi („) of tLc 11c. -ant st'Ctioii uai n t U 1 to the I t < i 

olTcnti-, 111 il K uuiiiiirilj undii the -action 

(2) lliL iiOM-o to ul > ti) of the pus nt -ojction nils ttllctl r.i\in^ K„i luui clTi'Ct 

to tlu unluiiuiiti,n...l diti-iojj ‘ 


Section 260 — Note 1 

(79) 1679 lun Ite Vo 2)Cr 1 7j (7C) htu\ Empress. 
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( 3 ) The T^ords ' and on conMction of the offender, ina\ pass such sentence as maj U 
lawfuUj inflicted under S 20 (corresponding to S 32 of the present Code) ot this 
Code’ Mbicb occurred in S 222 of the prior Code nere omitted and the second 
j aragrapb of S 2C3 pro; iding that m summary trials no sentence of imprisonment 
for a term exceeding three months can be passed as added 
Cha.n(}cs made tn 1S98 — ■ 

The following additions w ere made 

(1) The words if he or they think fit ‘ 

( 2 ) Clause (c) 

( 3 ) Clause (m) This gave legislatne effect to the undermentioned decison* and 

rendered obsolete decision noted below * 

(i) JJie words and figures and offences under S3 451 45C and 457 of the same Codo 
in clause (i) 

(5) Sub section ( 2 ) 

Chantjes made after 1808 — 

Dj the amending Act l of 1003 the offences undei S3 453 and 454 of the Penal Cws 
wore add«l to the oflenecs enumerated m clau*^ (i) of sub s (l) thus rendering obsolete Ids 
uiideriuentioncd decision* 

2 Scope and object of the section. — This section and the next lay doim 
the offeucoa that can bo tried summarily and the Magistrates by whom they can be so 
tried 'W'hile this section lay s down the offences that can be tried m a summary way by 
District Magistrates Magistrates of the first class and Denches of Magistrates with /i« 
class lowers the next section lays down the offences that can be tried summarily by 
Ikincbcs of Mngistiates with iccond or third class powers The procedure to be foUoii^ 
m summary trials is laid dow n in ss %2 to 2C5 

Lndcr s 2C2 <uib s (2) it is proMded that m case of conviction in summary 
the Magi tratc cannot pass any sentence of imprisonment for a term exceeding three 
iiionlhs Under s 4lt a iierson conMcted at a summary trial by a Magistrate eiupowercu 
to try ca«03 summarily has no right of appeal m any case where the sentence » ° 

fine not cxcc-cding two hundred rupees only 

These sections apply to triab before Magistrates and Benches of Jlagistratcs other 
than Pre^ilency ’Magistrates As regards summary pcoceduro in trials before the lattcf* 
Ko s 2C2 ‘•ub 3. (4) s 3"0 anil s. 411 

The object of this «cctiou ami the sections following it in this chapter is to sborlf^ 
the record nnl the work of the Magistrate m making the record it is not intended 
deprive the accused person of any of the rights under Chapter "XX or Chapter SXI-' 

3 Magistrates empowered to try cases summarily — The power to try 
c-u«i "umiinnlj is confined to tho Magistrates and Benches of Magistrates mentioned lO 
this fcction and the next «^tion \Vbi!o tie offences mentioned in this section can bo tnw 
lo I) ‘■trict MAf,i tnitc*’ ■Magistrates of tho first class sixicially empowered in this hebaU b 
Uie rroMncial Go\crnmenl ani Benches of "Magistrates with first class powers specially 
cinpoumM m tl 13 Ixlnlt ly the rro\incial Goxernment the offences mentioned m 
can U triitl h ItencI es of ’Mflgi-.lratcs wiUi second or third ch'is powers epociaHy 
tmjowirtd in U ikhiUly tl c rroxincial Coxernment 


2 . pAC) 1608 \ll ;; S 130 (tSC) Q nn I riftta r Jawal ir 

3 CeOSJCAlSHt'l') Jtwnaft 

4 roi) 11 C r L K Cf 154 (159) / iprror r iui'an S 1 R 9 A 

Note 2 

1 (33 ?c MR10'0Si-B7(«) 1 1, R (IM9) 457 40 Cri R Jour 810 Jfiintui t FmT^ror 
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A-? to tlie poTter of the Di-lr»ct Jfngistrate of tbo Cnil and Slilitiry Station of 
Bmgalore to try European Bntisli subjects sumnianlj, seo tlio undermentioned case.* 

4. “May, if he or they think fit.** — Under this section tho Magistrate is not 
Z>oin7(i to adopt tho smnniarj procedure m tbo ease of tho oftences mentioned m it The 
section only confers a tJisoetion to trj such ofTcnccs m a summary uaj if the afe 

thiu) $ fit to do «o In each ea‘«i be ought to consider vvhether the summary procedure 
•u'Oidd be apiTTOi’nato to the ca-e As a rule, such procedure should be confined to cases 
of a simple nature uliere not much e\idenc 0 is needed* Tho procedure is inappropiiate 
to ci=e3 of a complicated or serious nature* Thus, it uould not be proper to try m a 
tummarj ua> ca«es uhich are hotlj contested,* ca‘»e3 imohing intricate questions of title 
and po"Oi3ion* and ea^cs nece'^Mtating the taking of lengtbj es idcnce® or requiring a local 
jnqiur\ to be made® Similatlj , the snmmarj procedure la inappropriate m warrant cases 
m which the prO'OCution includes c\idence given on commission in other presidencies, as 
tho evidence so recorded militates m its very nature against the object of a trial by 
Eummarv pi-occtluro* TNliero owing to the bulk of evidence or the complication of the 
matters or owing to the difficult nature of tbo points at issue, it is not possiUo for the 
Mngi-trate to keep in his mind, witlioiit taking exhaustive notes, the evidence of important 
facts, then, even though the offence may be technical and be punishable only with a hght 
•sentence, the Magistrate will not bo acting properly if be applies tho summary procedure* 
Smiilarlv, Venous ca'^es, where a heavy sentence would be deseivcd m case of conviction, 

Note 3 

1. ( 16) 3 kIR 191G Mad 539 (389) : 39 3Iiid 942 : 1C Cn L Jonr 773 (774), In re 0. 0 •Teramia/t. 
power J 

Note 4 

J (’76) S3 5uth WR Cr65 (66), Itsur Cfiundtrv IhhimSheifcIi (Contt/ide claim of right deprives 
Magistrate ot jurisdiction to deal w ith cnounat charge id summary way ) 

■2, ( 21) 8 AIR 1921 Bom 370 (371) : 23 Cn L Jour 21, 77m|>cror ▼ lJushmjt (Accused charged under 
8 290, Penal Code, for working flour mill id resideoliat neighbourhood— Trial should not bo summary ) 
('13) 14 Cn L Jour 105 (107) : 18 Ind Cas 665 35 All 173, Dmanaih v. £t»pcror. (Great deal of cor* 
re pondence having to be gone through ) 

('31) 18 AIR 1931 Mad 233 (233) j 33 Cti L Jour 680. Snbrumania r. Nachtar dnMOl 
IS« (’39) 20 AIR 1939 Lah 467 (468) : I L B (1939) Leh 221 j 41 Cn L Jour l9. M. A. KAan r 
Almperor (Contest on point whether trespass was committed oa railway land or land of F. W. D does 

■ . . nder Bengal Private Fiahenes 

. . r T Tirlh Has 


• >rj 

■ yror (Question of 

title invoked — Case need not necessanly be Inedin tegular manner)] 

5. (39) 26 AIR 1939 Lah 467 (469) I L R (1939) Lah 2»1: 41 Cn L Jour 19. .V. .4 X/^an r Emperor. 

(’21) 8 AIR 1921 Lah 236 (236) 22 Crl L Jour 145, C/iasila Jfal r Emperor (Number of accused large 

and number ot itnes^es ev en greater — Case should not bo toed Bummanly ) 

( 91) 1891 All t\ N 183 (183), In the tnader of Shea Sahai. (Trial taking ten Lcarings, summary trial 
not proper ) 

(•31) 21 AIR 1931 Lah 213 (245) : 15 Lah 610 ; 35 Cn L Jour 1094. .Vd Abdulta r. Emperor. (Case 
complicated and ciiendiog over tnonlhs — EUhorato jodgment necessary — Case should not be tried 
tummnrily ) 

[But see (’27) 14 AIR 1927 All 130 (137) : 2S Cn L Jonr 140, Eoubof r. Emperor (Mere fact that 
number of accused is large is not roneloMTe reason agamst summary truil ) 

(’92) ISO"! All W^N 30 (30), Jti matter of Mansa (Summary junsJiction is not afleetcd by length 
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(3) The words “and on conMclion of the offender, mav pass such sentence as mayba 
lawfully inflicted under S 20 (corresponding to s 32 of the present Code) of tbi3 
Code” ■nhich occuued in S 222 of the prior Code T\ere omitted and the seconJ 
paragraph of S 202 pro\ iding that in summary trials no sentence of impnsonmenl 
for a term exceeding three months can be passed was added 
Changes made in 1S98 — 

The follomng additions were made 

(1) The words if he or they think fit” 

(2) Clause (e) 

(3) Clause (m) This gaio legislatne effect to the undermentioned decision and 

rendeied obsolete decision noted below * 

(4) The words and figiues ‘and offences under Ss 451 456 and 457 of the same Code 

in clause (i) 

(5) Sub section (2) 

Changes made afte) 1S98 — 

1^5 the amending Aet i of 1005 the offences under Ss 453 and 451 of the Penal Code 
were added to the offences enumerated m clause (i) of sub s (i) thus rendering obsolete tbs 
undermentioned decision * 

2 Scope and object of the section. — This section and the next lay doini 
the offences that can bo tried summarily and the Magistrates by whom they can be so 
tried 'NYliilo this section lays down the offences that can be tried in a summary '('5} by 
District Magistiates Magistrates of the first class and Benches of Magistrates with 
class powers the next section lays down the offences that can be tried summarily ^ 
Benches of Magistiates with second oi third class powers The procedure to be folIo'''®“ 
in summary trials is laid down m S3 262 to 2C5 

Under s 262 sub s (2) it is provided that in case of con\iction m summary tnala 
the Magistrate cannot pass any sentence of imprisonment for a term exceeding three 
months Under s 4U a person convicted at a summary trial by a Magistrate 
to try ca«e3 summarily lias no right of appeal m any case where the sentence i3 one o 
fine not exceeding two hundred rupees only 

These sections apply to trials before Magistrates and Benches of Magistrates other 
than Presidency Magistrates As rcgaids eummary procedure in trials before the latter, 
see s 3C2, sub s (4), S 370 and S 441 

The object of this section and the sccUons following it m this chapter is to shorfeo 
the record and the work of the Magistrate m making the record, it is not intended t® 
deprive the accused person of any of the rights under chapter XX or Chapter XXI ^ 

3. Magistrates empowered to try cases summarily. — The power to W 
cases summarily is confined to the JIagistrates and Benches of Magistrates mentioned ^ 
this section and the next section While the offences mentioned in this section can bo 
1 j District Magistrates Slagistrates of the first class specially empowered m this behalf hf 
the Provincial Government and Benches of Magistrates with first class powers specio^y 
empowered in this behalf by the Provincial Government, the offences mentioned in S 
can be tncil by Benches of "Magistrates with second or third class powers, specially 
cmjxiwcrcd m this behalf bj the Provincial Government 


2 ( 9C) 1896 All IV ^ 136 (136) Queen Empress r JaxoaJnr 

3 ( 96) 23 Cal 219 (249) Nedaram Thakur v Joonab 

4 roi) 14 C r L R Cr 153 (159) Emperor v Batcn 8%ngh 

, Note 2 

I 133)»0 ^lnltr30^.g9^^^8) II,Il(lM0)^.s457 40 On L Joiit 81S J/.mi.a V 
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\s to tlie power of the Di tnct 'Magistrate of the Civil and Mihtarj Station of 
Hmgalore to trj European British •mbjects smnmarilj ««e the undermentioned ease ^ 

4 “ May, if he or they think fit ’* — Under this section the Magistrato is not 
houud to adoj t the s nmnarj i roccdiiro m the case of the offences mentioned m it Tho 
section onlj confers n dtsoflion to trj such offences in a summary naj if the MagisUata 
thmli fit to do «o In each case ho ought to consider whether the suiiimary procedure 
would le approinatc to tho case As a rule such jroccdiue should he confined to cases 
of a s mple nature uhere not much CMdencc is needel* The proceduie is inappropriate 
to ci=c3 of a complicated or «eriou3 nature* Thus it would not he proper to try in a 
sunmiarj waj cases which are hotl> contostel* cases imohmg intiicate questions of title 
and ix> e ion* and ca«e3 necc •^itating the taking of length^ e\ idence® or requiring a local 
inquirv to le made® Similarlj the summar} procedure i» inappropriate m warrant cases 
in which the iro=ecution includes evidence given on commi sion in other presidencies as 
the evidence =o recorded militates in its verj nature against the object of a trial bj 
summan procedure^ '\\hei-e owing to the bulk of evidence or the complication of the 
anattcra or owing to the difHcuU nature of the points at issue it is not possible for tho 
Jlagi trate to keep m his mmd w itliout t ikmg cvhaustiv e notes the ev idence of important 
fact then even though the offence maj he technical and bo punishable onlj with a light 
-sientence the Magistrate wUl not be acting piopcrJj if he applies the siinimarj procedure® 
■Siinikrlv ‘^noua cases where a beav> sentence would be dc&eived m case of conviction, 

Note 3 

J ( 16) 8 \IR 1916 3r«d 539 (j 89) 39 ^fad 94'> 1$ Cn L Jour 773 (774) Iw re G Q Jeramiah 
(SojOTer) 

Note 4 

1 ( 76) ‘’a Suth W R Cr 6 j (66) lisur Cl under v liohim Sketkh {Bcna fxdt claim ol r gbt deprives 
Magi trate ol junsdictioa to deal with crimiaal charge m sammarj way ) 

2 ( SI) 8 AIR 19‘'1 Bom 370 (371) i3 Cri L Jour 21 Emperor v ruifontyi (Accused charged under 
S ^90 Penal Code for work ng Hour null m residential ne gbbourhooil— Trial should not he summary ) 

( 13) 14 Cn L Jour 105 (107) 18 lod Cas C65 35 All 173 Dinaneth v Emperor [Great deal ol cor 
re<pondence having to be gone through ) 

2 (31] 16 AIR 1931 Mad 233 (233) 93 Cn L Jour 689 Subroi ta»ta v 27acl tar lal 
[S« ( 39) 26 AIR 1939 Lah 407 (468) I L R (1939) Lah 221 41 Cn L Jour 19 H A Rhan v 
Fmp«ror (Contest on po nt whether trespass was comm lied on railway land or Ivnd of P W D does 
not make case one not tt able summarily )) 

-4 ( (6) 23 SuthW R Cr 65 (60) Issur Cl under v Fohm SI e\kl 

(1900) 4 Cal V\ N 247 (249) Srt Hamel a idra v Dina uxlh (Cases under Bengal Private Fisheries 
Protect on Act 2 [II] of 1889 should not be tned In eumroary way ) 

( 12) 13 Cn L Jour 771 (771) 17 Ind Css 403 G S nd L R I**© Emperor v Tirlh Das 
( 9 AIP 19*” Pot 2&5 /2ft3 267) 2J Crj I. Jour 374 JV t » Da) adur v Emperor 

( 2’) 9 AIR igi’ Pat 290 (297) 23 Cti L Jour 410 Parmesfear Loi v Emperor 
( 23) 10 AIR 19^3 Rang 157 (157) 24 Cn L Jour 9’9 Vfau ffiKS Eu v Emperor 
[Sec also ( •’3) 10 AIR 1923 Pat 157 (167) 23 Cri L Jour 120 Vd Ishaq y Emperor] 


( 21) 8 MR lO**! Lah 230 (236) 22 Cn I« Jour 145 Chastta ilal y Emperor (Somber of accused large 
and number of w tnes'^es oen greater — Case should not bo tned summarily ) 

( 91) 1891 All V\ S 183 (183) In il e mailer of Sheo Sal ax (Trial taking ten heanngs summary trial 
not proper) 

{31)*’l MR193irjih'>J3(215) 15 Lah 610 35 Cn L Jour 1094 ild AbduUa r Emperor (Casa 
compl rated a id cjtenamg over months — Elaborate judgment neees.ary — Case should not be tned 
sun mar ly ) 

[Butsee(27)14 AIR ign All 130 (137) 28CnLJoucl40 Aautaf v Emperor (Mere fart that 
number of acco'sed 13 large la not conclusive reason aga ust summary trial ) 

( 9’) 169’ All VV^R 30(30) I x V e xaaller of Mansa (Summary junsd ction is not aflected by length 


Emperor 
sA T Emperor, 
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eaimot appropriately be trial summarily " So also, cases uberc the result of the trii! 
■would ha\e furtbci consequences of a senems nature ought not to be tried m a sutumir} 
way’® Foe instance cases against public seraants m which the whole career of tbeacouel 
would depend on the result of the tiial should not be tried summarily” Similarlj , uhertf 
the owner of a flour miU is iiosecuted for public nui^-ance for starting the will m a 
residential locality , he should not be tried sumimnlj if the result of the trial -woida 
the effect, m case of comiction of compeUing him to pcimanentlj close downhisbu'ffiSo. 

But the mere fact that there are a number of accused persons is not a eonclusiie 
reason against trj wg a ca«e sumroarilj 

A suinniaij trial la undesiiable when a Jlagistrato takes cognizance of a ccse^i 
Ins own knowledge as in such a case he is ]iiiii'>olf in the position of a prosecutor^a it 
would not he proper for him to deal with the case in a sumniary waj ni such ca^^e 

"Wliere the accu ed is deaf and dumb' it lias been licld that the siimunry inoH&ot 
trill is not suitable 

^^Tiether tiie proe&lurc actnallj adopted is smuniaty or oidinai’j is to le Iro® 
the incoid Thus where the cMtlcnce of all the witnesses is rccoi-ded m full togethei I'l 
tiicir ciosa examination and an e\hansli\c judgment is delnercd it may be said that 
case -was not tried aummaiily ns a icfoience to Ss 2C3 and 2Ci will show that stica a* 
dotriled lecord i-a not necea&ary “ 

5 Offences to which the section applies — Tbi3“ection 

9 (l8)3AIRlSI6AnS3(3i) l7CnLIour413 38 AU 506 ixjaij Uuitain \ Emperor 

( 03) 7 C F b R App Cr 6 (8) Ex ipress a Gangarai i . ,, 

( 93 1900) 1893 1900 Low But Rul 198 (193) Queen Impress v Nga San (Boat thefts noi cattle 
eaU ordmantj lac a secece <eatCQce ) , ^ 

( 12) 18 Cri L Jour 780 (731) 17 lod Cas 412 CSmJLRlOl Emperor 7 
mg u senaiu oSence nod should not be tne<l summarily ) 

(27} 14 AIR 10’7 Smd 237 (•’07) 28 Cri L Jour 950 JniirSiwcv Ejiiperor (Do) 

10 (29)16AIB19‘’9A11267 {‘>C8) SOCnLJourOOu I-ntpert>r7 jjoihir 
( 21) 8 AIR 1921 Bom 370 (371) 23 Cri L Jour 21 f i tperor v J uslonijt 

11 { S3) C Mad S9C (309) 2X\et3'*B Subrat uinja Ti/er y Queen u* 

( 11) 12 Cri L Joor 143 (144) 9 Ind Cas 8J1 (Ub) Sohan Si»tg?» t Emieror (No DVittet 

Ihe/rranJk) 

( 32) 19 Ain 1932 Lab 1S8 (189) 33 Cn L Jont lOS Robert John Bradlexj y Emperor (S»t 


19 J/ ^ 

/ mperor (It cannot be laid do«n as a broad propo^ ton that a Oo\ernmeat seriaat should no'” 
tried sujntnar ly or that generally the bomnuicy procedure is inappropriate m cases w which 
ineoe fierrnnts are nwwscd — It u. a question oti the frets of each case whether one mode of tr 
the other should be employed ) 

(-26) 13 AIR 1920 Oudh C3 (63) 26 Cri L Jo, r 1452 Sitkhpal Laly Emperor 
(29) 16 AIR 19 ’9 Fftt 716 (717) 30 Cn L Jour 869 Jagd,sh Prasad y Exnpcror (petty theft W 
railway watchnian — Summary trial appropriate though accused 1 able to be diam 3sed from setnw 
on b s convict on )) 

12 ( 21) 6 AIR 1921 Doni 370 (37j) ‘*3CriT JOQr21 Emperors Pfsloinji 

13 ( 27) 14 AIR 1927 All 13C (137) 28 Cn L Jour 140 ifatibat y Emperor 
(Buisee(21)SAini9’lIaih2J6(236) 22 Cn L Jour 115 GhaWa Val'v Eine’or (Nainb« of 

accused large and number of w inossM even greaf»r — Oi,* should not be tried summarily )J 

14 ( 7C) 25 fcuUi R Cr 69 (71) Jn re Jtomanatk Unanerjee 
( 99) 3 Cjil C ^ CO xix Empress v Homed Jlossem 

15 (0C)4CriLJour4H (445) ^TotahRBlii Inre A Dea/ and E mb man 
AUooecS 311 vote 2 

16 ( 41) 45 Cat \\ \ 139 (I lO) Ja^narayan Ilaluxtat r Ehalpora Munieipaht;/ (The mere fact that 
at the top of ibo record appeaM a Form lept Under S 263 of Vet 10 f\l of 1802 cannot be 

to njcan that Ibc sunnmry procedure was acfaalfr edoptei] } 
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Migi tratca to trj 'uiunnrilj ibe offences “sp cifioJ tlictfin ' Those offences me classihoil 
m chn«es (a) to (ni) of suh s (1) of the section (in) icfers to offences under tlio 

Cittlc tre p.T.'s Act VU the offences mentioned in chutes (b) to (I) are offences undei 
the renal Code Cl in e (a) la general and apilics to all oftonccs nhether under the Penal 
Co1o or other \ct3 Hence the section applies to offences nndoi other Acts also pioiidcd 
thej are not offcncts imm liable nith death transpoitition oi iinprisonnient for a term 
exceeding sit months.'* The fict that several oflcnces are charged against the accused does 
not make the section inapplicable nhere all tho offences nro triable summatilj ® But the 
smnmarj procedure cannot be extended to offences not mentioned ni the section^ Thus, 
offences foi which the ina\imuin pnni'Junent anaidahlo under the liw exceeds tho limits 
iiicntioueil in clnme (i) and which are not coicied b> uij of the othei chuscs in sub s (l), 
cinnot be trictl «ummanlj ® I \en tho consent of the accn-^1 will not enable a 'Magi'.trate 
to trj sniiimanh an offence not covered hj the section® ^^be^c there aie seieial accu td 
per^on^ the fict that the offence of which one of them i-> accused is not tiiablo suiiimarilj 
will make the «ummarj piocwliire mapplicallc to all the accused persons^ hmiihih 


Note 5 

1 ( >3) 10 AIR 192J klU31 (433) fmpenyr v Dutih (Theft under S 379 m wliiJi the ralue of 
propert; stolen does not exceed 1 s SO) 

{ 19) C AUi 1919 kll C4 (G4) 31 Cri L Joar ?S t<ht Xnrain t / vipcror (In case of tl eft etc the 
Toloe of th* proport} stolen boali be found to be less than Us 50 ) 

2 ( 94) I IVetr 90G (007) In re Natoo lloiilhett (0/Icnco under S Stamp Act 1 [I) of 1870) 

( 39) IS 4.IR 1923 U! 719 (720) SO VII 716 30 Cf I lour 214 hmperor \ Biha)% JShar (OSence 
under S 2* cl (2) sub'cl (t) Cnimnal Tribes \ci C fVl) of 1921 ) 

(•O'’) 1902 VII V\ N 24 ('’41 Atnj Emperor t Dindcitri (Oflenci. under S 121 R-iilw ijs Act 1890 ) 
( 19) C AIR 1919 Com 173 (174) 43 Poiii SoS 20CriI lourC99 Eiipi,ro v Dhondyn (Section 130 
read with S 13G (a) IUilisa;s Vet) 

( 34) 21 AIR 1931 VII 331 (iS>) 33 Cm L lour 077 J'leafn Prasad v rmpt,ror (OfIen(.e under Child 
Marnase Bcstcaiiit Vctofl9’9) 

3 (84) 10 Cal 408 (409) Gatiiridlah Sarkar \ iOlul Slietkh (Su i iiry trat foi cum iil tix pi 
and mi'chief) 

( 79} 35 bath \\ It CtS (9) Emprest \ Bnmaolar (Sumnury trial for tnisch ef and theft ) 

4 ( 74) 21 Suth V, I’ Cr 12 (13) Queen r BeblitJ i Palhak 
( 75) 24 Suth \\ R Cr 71 i72) Kopd Dolat ▼ Kantiaijenna 

( 32) 9 VIR 1922 Ittt 2‘’7 (I’-) 2> Cri L lour 543 lirtj 2V<t>tdan v I wpcriir (Before the \Ii„ strate 
Lao assume junsdict oa to tre offence of theft 1 1 n summaiy evay he has to sat sfy hitn>cU that the 
property in respect of which offenco w is comuiitted % less ths i Ra 50 iii vnlue ) 

5 ( 39) 26 AIR 1039 VU 693 (C93) II R (1939) Ail 931 41 Cn L Torn 91 Calaanf Smp/i \ Fmperor 
(Alag strate trying suiiinianly ca e on ler S» 1|7 45’ lonilCode after la uiDg summons under S 44S 
—Trial isLod) 

(21) 11 AIP 19’4 \U 075 (C7u) 40 VII 446 2r Cn I, lour 606 P «;«ror i Pam \ irat i (Offen e 
under S 6 Ii 1 1 ici e Act ) 

( 73 92) 1 Low llur Rul 03 (63) S olx lUddj^ Croiui (0 fence u i kr S Jj 4 lenalCaJe) 

(’81) IbSl Pun Re No 26 Cr p 56 Nnuib v A iprca (Offeucc under bs 304 147 »nd 32 j 
P enal Code ) 

(91)1891 Uat in nn t „ ll^ t iniT»n»» nlorV 447 1 n-| P Ha) 


il (Do) 

. Ck)del 

) IInb/y> r K in 1 1 

(fheft of propertj exceed ng P, 0 in value ) 

(12) 13 Cri I Joir .3 (iS) u i„d C»$ 394 (Upp Bir) Fnivror i X ji Xi? C (Olen uiirr 
S 9 Op urn Vii 1878) I ii » t 

( 79) 1 'V c r C i4 (( )l) [n re ( aiigatntt (ORerice and r S 19 Vrni» Vet ) 

•. 123 20 Cr I Juur hUO / hii’i > ' f mj'et r (O/Terce 


V 4 » ten (Charge unJ r b J>1 PiQil C>xle I 
» iCalf Chandrx Mohi t Du v f < u<ror lOne o' ihe 
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that Ibe in juiry made 'b^ a ■Magi3\nte nndci the first part oi s 2 o£ the \S othman a Ct m 
of Conti-act Act 13 [i.lii] of IS59 (repealed aftwxvatds) was not a trial for an offence and 
“^eh inqmrj conlcl not he held in a •nunmara inannei \ contran mgw howeier wai 
hell lij the ^ahahad High Court 

The ‘'oction njilica onl\ to en'^js where the chaigc n eachuivelj for nn> of tie 
offences mentioned in the -section Hence, where the accused m caso of convietion woull 
he hahle to an enhanced imni«hincnt under s "S of the Penal Code h% reason of a pte\ loui 
con\ iction and such com iction i3 'ct out m the charge as j rovidcd for m s 2'’!, the accibcJ 
cannot he tried ‘nimmanlj although the tnil maj be for an offence mentioned m the 
section.” 

The High Court as a sui'cnor Court of itecoed has a special jurisdiction to puai-h 
sHijimnj/fj/ conteini h of its authoiil\, anl this jnnadiction la mdei'ouclent of andunaffec’cl 
hy the piOMaions of the Code*^ 

Under s G“ of the Forest het of lO-^ it is pios ided that the Alagistratea of ths 
cLis&cs mentioned tlieiem can trj sumniatilj offences of the Lind sixcificd in the sect on. 

6 Sub section (2) — Tins «nh section provilcs for the irtxcdure to ho foUoaed 

in ca«es in winch m the cour^ of a summarj tiinl the "Magi trato comes to the conclu- oa 
that the caeo ought not to be tried in a summarj waj The Code docs not contain any 
express proM lon for the pi-ocedurc to bo followed in cn«03 in which m the course of i 
regular trial the 'Magistiato finds that the ca«c maj he tiied summanh The Qu? 
ari«cs whether m «ucb circum tances the 'Magistrate is at hbei’^a to change his i rocednre to 
that of a 'lunmarj trial \s to tins see Section '*>1 \oto 4 

261** The *[ Provincial Government! may confer on any Bench of 
lo^icrtoi »etLeich Magistrates invested with the powers of a Magistrate of 
of M-igi inwcd second or third class power to try summarily all or 
V. II) ie-» po r any of the following offences . 

(a) offences against the Indian Penal Code, sections 277, 278, 279i 28S» 
286 289, 290, 292, 293, 294, 323, 334, 336, 341, 352, 426 447 
and 504, 


• 1882 S 261, 1872 S 225 1861 _ \ L 


POl) 20 Cal 3ol (33*’) Ko i X><i4Si v Durga Charan 
ALoseeS 40« Note "5 
17 (e‘’)l\\er60G(G9C) Inr<(ocmHan 

( 03-01) 2 Ix>w 13a; Ral 1G3 (iGi) Ai ij E nperor v raiwiny (clan ' 

( 8^) 4 Had 231 (*’31) 1 Wc r C93 rdllard v JZolhiat (Becaase it is eurjuicy ot pecul eba'^® * 
soraotmiM reqa nog much circ and jxitleace) 

Yris3 nn 
V* 

T JlarM 
iJiralc 


^1)8 UU12 I M125j( 9i) 43NU'’%1 '’** Ct t. Jeat ISu IWus^Sa Mat t 1 us i/ 

f f 3 I {3’1) (Tbcll II Ljidng ftnd theft bj serrant are not triable sunimarlj' 

' (tUrbat’' 

' * * ■ • V r 

il St4{(r) lOO I Jn r I No 1 


r 53" Naram Sinjb T /mpu 
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(fc) offences against Municipal Acts, and the conservancy clauses of 
Police Acts which are punishable only with fine or with imprison- 
ment for a term not exceeding one month with or without fine , 

(c) abetment of any of the foregoing offences , 

id) an attempt to commit any of the foregoing offences, when such 
attempt is an offence. 

1 Sibsttluied\</ A. O for Locil Go\ernincit 

1 Legislative changes — The folIoTimg amcndineiitA ^^er£! made in the section 

l\ the Coilc of Crimuinl Proccdiiw ( vmcRcImcnt) Act 19'>3 (is [\Miil of 1923) s 75 

(l) For the iioid and figure^ and 417 aipeating nt the end of cl (a) tho word and 
figiuca ti? and 50l were substituted 

(‘ 1 ) The noi-da ivitli or without fine were added after the words one month’ m 
ehuse (b) 

2 Offences triable summarily — A Bench of ^^agl^tr^tcs with second or third 
chs:. lowers cmnot tij suvivianhj nn> oflcnce^ bwept tho'^e mentioned in tins section^ 

3 Conservancy clauses of Police Acts — It has been hold bj the Madras 
High Court that s 43 of the Goneril Police Act 21 Cwivl of 1S59 (corresponding to s 34 
of the Goner'll Poheo Act 5 [V3 of ISCI) which iclatcs to obstructions and nuisances 
in roads within the linnS of towns i-, a consoii'incj clan e within the moaning of this 
section ^ 

4 Municipal Acts. — Ibo Bengil Fool Adnllerahon Act (c fM) of iwu) is 
not a Municipal Act within the meaning of cl (b) of this section ^ 


262«* (f) In trials under this Chapter, the procedure prescribed 
Procedure tor summons for summons cases shall be followed m summons- 
and warmni-eases appii cases, and the procedure prescribed for warrant-cases 
shall be followed m warrant cases, except as herein- 
after mentioned. 

( 2 ) No sentence of imprisonment for a term exceeding three months 
L m t of impn on shall be passed m the case of any conviction under this 
Chapter. 

Synopsh 

1 Legislative changes 

2 Procedure to be followed in summary trials 

3 Sentence that can be passed in summary trials — Sub-section (2) 


hOTC lo the Synop ^ Eoc lie Notes Ini cited for tlie folloiMoj lope 
Appcil See S 2C0 Note 2 Seeunly proceeding: See Note 3 

OTences r'^uinng eeverc p ni^l ment Sco Soto 3 Sentences of fine-. Sii Note 3 
and 8 2C0 hole 4 Sol tarv co tfinen ent Si«Note3 


* 1882 S 262 1872 S 226 1861 — Nil. 

Section 261 — Note 2 

1 ( 11) 13 Cn I Jouf 3 .^) ILppBnrPulTO lllnlCijil" i>ga San llmt r Fnpfror 

< "4) 21 Suth M n Cr 10 ( 13 ) Quten t IkbJrXi Pailal 
Note 3 

1 (■'*0) 13 Mad 142 (113) lOtcfOlO Qurfn.Empressv Oo’agaratL.r 

Note 4 

1 (19*1) 45 Cal \\ S J 3 g , / Jo/pira JJunu .cIi ^ (rroTLioa la S. 15 lo 

tbe «3«l that fa ciie cf o3enc« eomimttcd vithm a Mnni. pility no p- 0 -eeul.oa e»n be ia 1 

eon«<nl Is *ini nj of Chalnnaa of Comm ss ‘'ners not tafi c eat to mate tbe Act aMaa.wpil 

'cl) 
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1. Legislative changes. 

betviccn the Codes of 18GI and 1872 — 

There Tva<j no coiresponding section m the Coda of ISCI. The coiresponding section 
in the Code of 1S72 v.o.'i S. 220 
Changes made in 1882 — 

The second paragraiili ^as added At the same time the rrovisioo in S 222 of the 
pnoi Code iiutbon/mg the infliction m summary trials of any sentence that might be 
lan-fnliy passed under s. 20 of the Code (corresponding to S S2 ol the jiresent Code) n-as 
omitted 

2. Procedure to be followed in surnmary trials. — This section and the 
following three sections proMde for the procedure to be folloned in guminary triak 
Offences that can be tried summarily comprise both summons cases and -n arrant cases 
This section proMdes that m the summary Inal of summons cases the procedure to he 
followed 13 that of summons cases and in the summary trial of siariant-cascs theprocedare 
to be followed i3 that of warrant case^, except as otherwise proMded m tho chapter la 
other words, the procedure to be followed m summary trials is the same as that pro\ided 
for ordinary trials except as othcrw ise prescribed. Such exceptions are pro\ ide<l in sub s ( 2 ) 
of this section and m Ss 2C3 and 2C4. It has been held that a breach of the piovi'ions d 
this section is not a mere irrcgulantj but illegabtj ^ 

\Vhcio theio is no pro\ision for the dciiarlure from the ordinary proceduie, such 
pi-oceduro should bo followed m summary trials ns strictly as in ordinary trials. Thus, 
pi-ocoedinss in summary trials as in ordinary trials should commence with the issue of a 
bummons or w arrant for tho appearance of the accused.* Similarly, the follow mg proi I'lcns 
apply to summary trials equally with ordinary trials. S.191,® S 2J3,* s 237,® S 312® and 
section 250 '' 

\s to tlie applicability of S. 25C to warrant cases, see S 250, Note 2. 

Kven m cases wJierc a dcinttiuo from the otdinacy procedure is jiroMdcil for» 
Jlngistrato should be careful not to exceed tho limits up to which such departure is allowg^ 
Section 262 — Note 2 ( 

1 (’13) 32 AIR 1945 AH 98 (99) 40 Cti L Jout 539 : ILtl (1915) -All 131 • 219 Ind Cts 232. .VartJ» 
Lai T Kmperor (Cftse onder Uefeooc of India Rules — Warrant case— Accused asXed to plei3 guiUy 
or not guilty on appearance— No evidence adduced by prosecution— Accused convicted on hit plesding 
guilty — Trial held illegal ) 

2 ('92] 15 Mad 83 (87) : 2 Weir 329, QueeH-Lmprgss r. /’ru^adu 
3. C 05) 2 Cri fj Jour 187 (I8SJ (t^bj, JCaniaya Lai v. Kmpenr, 

4 ( 92) 15 Mad 83 (87, 88) : 2 Weir 326 Quem-Lmpreis t Krugadn. 

S. (‘09) 9 Cri L Jour 583 (584) ; 2 Ind Cas 365 : 5 Low Due Rul 20, Jmeer Baicha v hmreror. 
(Adjournment to accused for calling their witnesses refused ) 

(*93) 1893 Rat 7118 (7C9), Empress v Keru 

6 (’40) 27 AIR 1910 Dom 314 (314) : ILB (1910) Dom 812 ; 191 Ind Cas 653, Emperor \ Konh'^i 
ISalaji 

(•36)23 AIR 193COadh 18 (17) : 36 Cri L Jour 1303 ; 11 LucLJCl, Emperor v Eantna Shantar 

' . ■ • . . 'ror. 

• ■ ■ I • ahtt. (railu'* 

fj"!) 9 AIU 1022 Pat 5 (6) : 23 Cri L Soar IH, IJirlAejar iSinjA v Emperor. 

^ Kayaslha v. 

Aboece S 2C3, Note 6 

[But see Col) 11 AIR 1921 Xfad 30 (30) : *C Sfad 7CC : 24 Cri L Jour 847 (PB), Bharamsingh v 
Emperor. {Hcctoa 312 does not apply to satanums-oascs whether tried /n (ho rcgalar way 
fummsrily )) 

7. f30) 17 AIR 1930 Mad 020 (O’O) ; 32 Cri I. Joor 207, Palani f/oiindatt t. Erishioppn Ooundan- 
(TWavins for ordering compensation must bo recorded ) 

(?“) 11 Mid 142 (141) : 2 XVelr 311, Queen Ertpi-rs* t. Basaca. 
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nnG thcj should fo!IoT\ strictlj nnj special procediiro that may ho rro\jtled for summary' 
trials in such cases Thus s 2G3 dispenses with the recording of evidence and the drawing 
up of a fornnl charge but requires the Magiatralc to diaiv up a statement gnmg the 
ixiiticulare mentioned in the section Magistrates should be careful to prepare this state 
inont as ie<]uuod by the section® Similar]) m apiienlable cases it is provided that a 
judgment containing tiie particulais ineutioned in S 2 C| should be drawn up An omission 
to comjly with this iciuiiement will bo an irregiilarit) in the trial ® 

3 Sentence that can be passed in summary trials — Sub section (2) — 
This sub -ection piohibits the infliction in summaiy trials of a sentence of imprisonment 
for any teim exceeding three month*!^ Tho object of the section is to restrict the passing 
of sentences of imj usonment of considerable length in a summaiy trial from a cons iction 
in which the right of appeal is greatly restricted* 

^Tiere an accused is convicted of a number of offences m a summary trial a 
separate sentence must be passed m respect of each offence* (as m any other mode of 
trial) Eiit it has been held that where m such a case the accused is sentenced to imprison 
inent for a term of three months m respect of each offence the sentences must be ordered 
to run coneuneutly and not consecutnely, as otherwise the object of the section will be 
defeated * 

■\\ here a ca«e is tried summarily and icferred to a superior Magistrate under 310, 
tho mere fact of such a icferencc being made docs not make the trial othci than a summary 
one and the Magistrate to whom the case is referred, if he does not tiy the case anew m 
any way as be is authorized to do under S 3io cannot pass any sentence of imprisonment 
for a term exceeding the three months period mentioned in this section * 

But the prohibition applies only to substantive sentences of imprisonment * Hence, 
where imprisonment is order^ m default of the payment of fine the term for which «uch 
imprisonment is ordeiod may exceed (be limits imposed by this oection^ So also this 
section will not render illegsl a sentence of impiisonment in default of payment of fino 
inciely by icason of the fact that the aggregate of the terms of substantiie sentence of 
inipriooumeut and of the sentence of imprisonment in default of payment of fine exceeds 
thice months oi b> icason of the Magistrate baaing passed a substantiae sentence of 
imirisomiiont for the maximum term allowed by tho section* Simdarla the jurisdiction 
of a ^Iaglstnvte to onlci security for I eoping the jieaec m cases coming under S 30C is not 


adH 

r Daj V B nperor (ReasoQ* for conricl oa 


AUobccS 203 Note 4 

9 (*01) 1831 Rat 7i5 (723) Queoi F nrre$s \ llitssatit 
KUo sec S 2C1 Note 1 and S 53", Note I" 

Note 3 

J (-0 25 Cn L Jour 210 (’40) 70 lod (^s 701 (701) (Rangl NgaSanDav Emperor 
( 00) 0 Cn L Jour 23 (23) 4 Low Rur Knl 338 Po Ka v Emperor 

2 (31)21 Mn 1031 Rang no (117) 13 Rsdr 122 35 Cn L Jour 1413 i.rprrof t Po Taj 

3 (31) 21 AIR 1934 Sind 1S5 (186 1 87) 28SDdLR336 56 Cn L Jour OOS C/iefawaf t rrapfrw. 


1 min a Rcntcna ol Itni'nsonniont in ll e a1 crnatirc to the lei^h cf the s jhslanjTe scnteaeeofunf'rucn 
tucrl) c esn linjosc ooJfr tl t froris on of S “63 ( ) sentence wsi rsd *ed /roa6 
(^3) 6 UlCl (C!) lK-aau\\s"0 Fnpretsr A^har AU 
[Duiste (-.’I)!. SIR 19- 1 Ijh e36(.36) 23 Crf 1 Jo-fl45 Cf'anaJJa’v Emperor] 

S ( 10) 37 Mr 1910 Ijn 171 (f ) 1910 Fan,. LP 2*3 (»-351 41 Cn L Jwr 7C^ T?-« Ftnjr 

al-o wv V 31 f) 




recoud in casts wncnL Tncnr is no atpeal 
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•effected bi thi', section’' and ^\hcro biicIi seatritj w oracrtnl the poncr to coiiiniit to priion 
2D clefniiU of furnishing the seenntj wniler S i‘»l H again nnafrcclcd b> this ^cction^ 

The section onlj restricts tho term for aliicb a sentence of imprisonnient can be 
-passcl it dooa not set nn> limits to tlio amownt of fin6 tint cin iinpo^ccl on the 
<on\icted iierson" Kor is the ixiacr of the Jlagistnlo to eontence thocon\iclcd person to 
sohhiy confinement under s 73 of tlio Penal Code in anj \\a> affected hj tho section ^ 


263. '■ In cases where no appeal lies, the Magistrate or Bench of 
Record in cases Magistrates need not record the evidence of the witnesses 
where there 13 no or frame a formal charge, but he or they shall enter m 
'ippcn) such form as the *| Provincial Government j may direct the 

following particulars 

(a) the serial number , 

(t) the date of the commission of the offence ; 

(c) the date of the report or complaint, 

(d) the name of the complainant (if any), 

(e) the name, parentage and residence ol the accused; 

(0 the offence complained of and the offence (if any) proved, and 
in cases coming under clause (r/), clause (e) clause (0 or 
clause (g) of sub section (i) of section 260 the value of the 
property in respect of which the offence has been committed, 
(g) the pfea of the accused and his examination (if any ) , 

CM the finding and, in the case of a conviction, a brief statement of 
the reasons therefor , 

(i) the sentence or other final order , and 
(i) the date on which the proceedings terminated 
n Subs/ilideii by A 0 for ' Local Go\etDm<iit 


1 Lrgistalive changes 

2 Scope and applicability oS the aectioa 

3 The Magistrate or Bench of Magistrates 


need not record the evidence of the 
witnesses 

He Of they shall enter particulars 

^aTF Co the Synopss See the Notes mdieated for the folJon 


Synopsis 

5 Clause (f)— Particulars of oCferice chars*'^ 
and proved 

6 Clause (g)-..PIea ol accused and hiS e'f* 
mmatlon (if any) 

7 Clause (h) — Finding and in case oi con* 
viction, brief statement of reasons there* 


; topes 


Appeal— Saminary case® See S 260 Note 2 
Dclegat on to clerk of preparation of record bee 
S 265 Note 2 

Entries by wbom to be made See Note 4 


Heariag of ca idence— E^sent al See Note 2 
Non-compliance— Effect See Notes 2 and 7 
Notes of evidence Bee Note 3 
Record to show the nature ol oSences See Note o 
Revision See Note 7 

Strict compliance — Es=ential See Notes 4 and 2 


* 1882 


: 263 1872 S 227 1861 — Nd 


■9 ( 86) 1886 AU W N 181 (181) Empress v Lawman 

( 04) 1 Cri Ij Jour 1054 (10^3) 7 Oudh Cas 338 AfmhH v Emperor (188C All W N 181 foUo<«3) 
Also see S 106 Note 13 

10 ( 86) 1886 All W N 181 (181) Empress x Lae! man * 

( 04) 1 Cri h Jour 10o4 (1055) 7 Oudh Cas 338 JTei/hu v Emperor (Imprisonment to be nudergone 
in detaolt of turn sbing secur ty i» not a part of substantive sentence ) 

Also see 8 123 Note 8 

11 (13)llCnIiJourlOi>(106) 3j All 173 18 Ind Cas 665 Ciuanafli v Emneror 

12 ( 83) 6 All 83 (83) 1833 All U N Eiitpress r Jnnu Khan 
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1 Legislative changes — The words “nor the reasons for pissing the judgment” 
KTCcnmng m the Code of 1S72 after the tiotds need not record the CMtlcnce of the Tiitnes'^es ’ 
ha\ e been omitted in t!ie Bubvcquent Cotle« 

The follow mg ords t\ ere for the first time intioducecl m the Code of 18S2 

(i) and m ca'cs coming under clause (d) clause (c) or clause (f) of S 2C0 . has 

been committed in clause (f) 

(b) and his examination if anj in clause (g), 

(c) or othei final order in clause (i) 

Code of ISdS — 

The i\oids or clause (g) of sub section (l) were added 

2. Scope and applicability of the section — It Ins been seen under s 2C2 
that the iiroccdure to be followed in suinmirj trials is the same as that m ordinarj trials 
except as otherwise provided This section pioiidcs for *ome of the matters m respect of 
vrhich the ordmarj procedure inaj be dejintted fiom in summary trials It piovides that 
m such trials the endence of njtnesses need not be recorded and that no foimal charge is 
necessarj , but that the Magistrate or Bench of Magistrates as the case may be should enter 
in the prescribed form the particulars mentioned m the section But the form prescribed 
under the section will not be the onI> iccord of the case for all pnrpo es * 

The section applies onlj to cases m which no appeal lies® The procedure applicable 
to cases in which an appeal lies is piovided for lu S 2Ct 

That section pro^ ides that in appealable cases in summary trials a judgment should 
be prepared containing the particulars mentioned m this section and the substance of the 
evidence and that such judgment shall be the onl> record in cases coming under that 
section The question has arisen whether the exemption from recording the evidence of 
witnesses for which cipreas provision is made m this section applies m cases coming under 
8 2C1 aHo As to this see ^otcs on Section 2C4 

It has been seen in the ^olc3 under s 202 that, except in regard to matters for 
which a different procedure is prescribed or permitted for summarj trials, it is the duty of 
the Afagistrate m such trials to follow tlie rules of ordmarj procedure as strictly as in 
orilmnj trial-. Thus though this section dispenses with the iccordiiij of CMdonce it does 
not dispcn<»e with the lieaung of evidence and a finding in a suimnarj trial whicli is haecd 
on a refusal or failure to hear evidence i& as much liable to be up et as a finding m an 
ordmaij trial which is as-jailable on a similar ground’ 

This section and the other secUons in this chajter refer onij to the siiinniarj 
procedure m trials before Alagistratcs and Benches of Magistrates other than Prc-idcncj 
AfagKtratos As to summarj procedure in (rials l<ofon, Pre’idencv Afagi-tritcs, kxs S 3C2, 
euh s (i) Section 3'o and 'Section 4il 

There being so little to bo reconlcd nulor this soclion and roiiseijucntlj there 
l>eiiig ^o little irotection from without to tho accused again t tlio ri-»K of error, haste or 
inicciirac\ the scantj j roM ions of tlii'» section mo t l>e etrictlj com] lie«l with and th< 
Section 263 — Note 2 

1 (40) 07 AiP 1910 Pat 27 ’{271) llCnLJourS^ ItC Ind Cn Vt > SheitA r / 

(1 ir*! Isf on lid ssJ w th police iiisy lie referred to) 

2 (7r)2CalI P p51l(,H) In Ife natter cf Sher Slohomed 

3 ( 3') 25 MR lajs w nd 70 (71) 32 S h R 6S| 39 Cn L Jour 471 Cl ^,11 ram Sfen]) raj r / 

<12) 13 CHL Jour 759(700) SOCal^Sl 17 lad C»s 71 ,yfll6ar S/ev Ji t Eonii S'-eU’ 

( 0 ) 2 Cn I, Jour 1S7 (Iss) (j^i j aytt Lot r Fnptror 

(15M4CriI.Jxrl>2(l23} 35 All ISO • Is liul Ca* C*’ r rnperer (I -ct-1 »( •> 

e»k.lenco »»t wVrn on « ccrtsln tsvntial yoinl ) 

(05) 9 C*1 V\ S eoii»u. ('ch\i, miiiti ) firMI \ rm-vrer (r,/f -*11. , 

■ec.v»l in c' «* tbr*t) 
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record must be sufficientlj exact and fall to cnablo tho revisional CJourt to say r\bcther the 
law has been complied with or not on tho points to bo recorded * 

Sec also Notes on Section 2G2. 

3 “The Magistrate or Bench of Magistrates need not record the 
evidence of the witnesses ” — This section exempts tho ■Magistrate or Bench ol 
Magistrates bolding a summary tiial from recording tho cxidence of witnesses as in ordinary 
tiials^ The contrary xiew* is against the express ptosjsions of this section and S 351 and 
cannot be supported 

Although the Magistrate or Bench of Magistrates try mg a case summarily is rot 
hound to record the e\idence of witnesses such recording of evidence is not prohibited and 
in cases of importance, it has been held that Magistrates would do well to record tie 
evidence* The Bind Judicial Commissioner's Court has held that CMdcncc so recorded will 
not form part of the record * 

Moreoxer, Jlagislrates m such cases may lake notes of tho CMdcnco for their own 
information and use and it has been laid down that where a case is likely to bo adjourned 
to a long date the JIagistrate ought to ta1 o such notes® The question arises as to whether 
such notes of evidence, where they are taken form part of tho record or aro tho prixate 
property of the Magistrate which he can destroy at his option 00 this question there is s 
conflict of decisions On tho one hand it has b^n held by tho High Courts of Allaliabad 
4 (34) 21 AIR 1934 Eah 596 (397) 15 Lab 277 35 Cn L Jour 1464 Abdul v Emperor 
( 06) 10 Cal W N 79 (01) 3 Cri L Jouc 178 2 Cal L Jour 565 Eosh Hi v Empress 
[Sm also ( 38) 25 AIR 1938 S.nd 70 (71) 32 S od L R 684 39 Cn L Jour 474 Chotihram 
T Emperor] 

Note 3 

1 ( 40) 27 AIR 1940 Pat 272 (274) 41 Cn L Jour 283 186 Ind Cas 312 Jl/ol«tn ShexXh t Empfrer 
(Section 263 must be read as an exception to the general provision contained In S 855 (1) ) 

( 38) 26 AIR 1038 Sind 70 (71) 32 Sind L R 684 39 Cti L Jour 474 OicUhram Htnphraj v 
( 36) 23 AIR 1936 All 319 (319) 37 Cn L Jour 710 Hafxt Hd Ra/tj Ahmad t Emperor 
( 06) 10 Cal W N celuis (cclzxtx) Mahomed Ilossem v Eeshab Chandra 
( 27) 14 AIR 19‘’7 AU 124 (124 125) 49 AB 261 28 Cn I, Joct 97 Mantoo Tetcan v Emperor 
il Bsy taken for own nse by Kagistcates form no part ot record ) 

( 05) 2 Cn L Jouc 336 (337 838) 1905 AU W N 143 Emperor v Someshar Das 

(13) 14 Cn L Jour 122 (123) 35 All 136 18 Ind Cos 682 Rama v Emperor 

( 32) 19 AIR 1932 Oadh 98 (98) 7 Luck 498 33 Cn L Jour 342 Ahmad Jati v Emperor (But 


(AIR 

^ ng To Safa 

(Section 355 does not apply to eummary tnab) 

2 (3 
(22) 

(28^_ ror (Court trying 




(Summary trial — Slag strate should give brief statement of reasons for convicting accused — That 
would necessitate «hott ^summary of prosecution evidence— If there bo defence evidence Magistrate 


( 


uier and was a Rencb decis on )J 


Emperor 
^rbich was 
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and Eangoon,® the Chiei Court of Oudh* and the Judicial Commissioner’a Court 
of Sind,’” that such notes do not form part of tho record and can be dcstrojed by the 
Magistrate at his option But on the otlier band, it has been held by tho High Court of 
Calcutta” and the Judicial Commissioner’s Couit of Nagpur’* that such notes form part of 
the record and cannot be destroj cd by the Magistiatc In the nndeimentioned case’* it has 
been held that tho failure of tho Magisliate to sign tho memorandum of oaidence, assuming 
that the Magistrate is hound to make such memorandum, is not by itself sulBcient to ■vitiate 
the trial and conviction See also the undermentioned cases 

This section applies only to cases where no appeal lies As to tho question whether 
m cases m winch an apx>eal hes the Magistrate is bound to recoid the evidence as m ordinary 
trials, see Notes on section 2Gi 

4 "He or they shall enter . . particulars ” — This section requires the 

Court in a summary trial to prepare a record m the form that may bo prescribed by the 
Provincial Government containing the various particulars mentioned m clauses (a) to (j) 
of the section By implication this dispenses with the recording of a judgment m the form 
laid down bj S 367 * But the record prescribed by this section must be prepared scrupulously 
and carefullj and must be complete in all the particulars specified m tho section * Tho 
particulars must be recorded in separate columns, lumping together la the same column all 
the particulars is not proper* The rccoid roust be prepared at the time of the trial, its 
preparation after tho close of the trial is not sufficient * Further, the record must bo proparecl 
by the presiding officer of the Couit itself Except in coses where ho is authorized to use the 
Borv ices of an officer appointed for the purpose under S 2G5, sub s {2}, bo cannot depute a 
clerk to prepare the record * 

But the failure of tho Jfagislrate to preparo the record as required by this section 
will not by itself justify tho quashing of tho conviction unless it has caused prejudice or 
occasioned failure of justice Thus, where a Magistrate failed to enter the date of the 
commission of tho offence it was held that the conviction could not be set aside unless it was 

7 ■ ■ ; \ ■ 

8 • * Saw 

9 

lU ( 25) 12 AIR 192S Sind 284 (281) 19 8ind Ii R 136 26 Cri L Jour 1026, iinkimrutfa/t /tra/iim 
T Lmperor 

11 ( 21) 8 Ain 1921 Cal 165 (1C5 166) 48 Cal 280 22 Cn L Jour 462, CJiandra t llanmalha 
l^ath 

12 ( 26) 13 AIR 1926 Nag 79 (79) 26 Cri L Jour 1451 Lat Citand r Fmperor 

13 ( 40) 27 AIR 1940 Pat 272 (274) 41 CnLJoor283 166lQdCa3313 Vohsin SlitiUt v Emperor 

14 C’O) 7 AIR 1920 Pat 654 (651) 21 Cn I> Jiwr 229 JajdwA Prasad v Emperor (The Court will 
insist upon the production ol Ibc or ginal record ol etatemeati made by witnesses on which the accused 


to with great can? ) 


Not« 4 

1 ( 20) 7 AIR 1920 All 79 (eO) 21CnLJoor4l2 BholaXathy Emperor (Section rt»iiires only a 
fin ting accompanied by etateraent of reasons therefor ) 

2 ( 74) 22 'ijth V\ It Cr28 (25i) (^urrii t Johtre Sttigh 

( 00) 4 Cri I Jour 40 (41) J2 I3jr L R 151, SaininafAan ChtUy t Jlanjccji J/tintcipalify 
(99)21 A1MP9(I92) ifijg U1 VV \ 34 Queen Empreay ltu\urdtLa' 

( r’) 18'*2 \U W \ 59 (591 Lmprttt v VaJAo (\a roarLaace w th ruTUons la ctac-Ci (0 (ti) 
^Illegal) * 

Al-« m S 2C2 N ic j 

3 {■*2.) 21 Cn L Jo-r 161 (IC ) 65 Ind Cas 623 (Lahl Gulatn^J t Emperor, 

4 ( asjis 3I»J 83 (-7) 2 VVe - 1.6 Qjcen Ei ertssr Lrvgiiu (r,^rl prepared aVr c a-« (f t UI 

nemory or n t~ 

8 ( C3) 6 JliJ 5^5 {Z^) i\\,- SJH Si.»raw3r,a Iver y Queen. 
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sho^n that the defect had led or could ro<55il)ly ba\c led to an> or failure of ju I ce* 

The register r»eparcd under this section forms part of the record and under S sn 
the accused is entitled to cop es of it if ho applies for them ’ 

5 Clause (f)— Particulars of offence charged and proved — ThoUobtlia 
sect on dispenses uith the framing of a formal charge in c^^cs coming under it tlio record 
\ lepaicd under the section inubt spccifj both tbe offence comi hmod of and provetl * The 
accused is entitled to kno^v clc'ulj Ibo offcnco nilh which ho is charged to the same extent 
as m ordinary trials* T1 e iccord must show Ibat the accused was notmanj waj prejudiced 
m this respect The specification of Ibo offence m the record should bo snfiicientlj full and 
cleat to gi\c the accused sufiiciont notice of wbat bo is charged with and what ho has to 
meet® The pimciplos m conformity with which chargOa imi«t bo framed m warrant-cases 
apply to the particulars to bo recorded under this section * The mere mention of tho section 

» > ».4<.-.I»I<l« ^w>l 1 « fif m s oindcf 

show 

ain-i 

each ^ould be distmctlj stated* 

Where the offence complained of is an offence of theft or other offence filling under 
clauses (d) to (g) of sub s (l) of S 2CO tho \al»o of tho propcitj m respect of which ths 
offence was comrnilted must also be specified in the record in order to make it clear tbit 
the offence was one which could be tried m a summary way ® Dut the mere failure to do 
BO 13 not sufficient to raise any question of possible or probable prejudice or failure of just ec 
so as to warrant tho setting aside of the conviction unless it is shown that there was areal 
defect of jurisdiction by reason of tho property exceeding Its W m value ® 

6 Clause (g) — Plea o! accused and his examination (if any) — The 
record should contain tho j lea of the accused and particulars as to his csanimatioii bj tbe 
Court* The accused must bo asked to stale lusploa as in ordinary trials.® rarther the 

6 (40) 27 AIR 1910 Pat 272 (273) 41 Cti L Jour 283 180InaCas312 S; f lU v Kmffror 

Also see S 265 Note 2 

7 ( 10) 11 Cri L Jont 17 (18) 4IndCa3 611 1909 Pun Be No 9 Cr 3fa«5a» Barn v Emprror 

Notes 

1 ( 00) 4 Cri L Jour 40 (41) 12 But Ii It 151 Sdmsnathan Cl ettj v rnnjoon 3/1 nidpalit j 
( 82) 1882 AU W N 242 (242) Einprrrs t Cliofry Lai 

( e**) 168“’ All aV N 59 (59) Empress v Uadf o 

2 ( 82) 1882 All W N 69 (59) Empr<» v Madho 

[See ( 39) 26 AIB 1939 Nag 87 (88) ILB (1939) Nag 457 40 Cn L Jour BIG Uunna r Emptrcr 
(Tbe circumstances of the oSeacea complamed of should ba esplamed to the accused whether « 


X Empe*^ 

Note 6 

1 (3o) ‘>‘» AIR 1935 8 nd 193 (193)36 C« I, Jour 1484 htvnmalx Emperor (It is not a coinpl>40» 

* a and exsoins^** 
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nccuacd muat 1x3 c\amincil imdei s 312 willi ft viev\ to ciiiblo bun to explain any 
circmnstancea appearing ngiinst him after the cn-ac for tlie prosecution lias been closed and 
before the accused is called on to cntei upon liis defence “ The general \ien is that tho 
Court 13 bound to examine the accused under S 312 in summary trials whether of Biiminona 
cases or of nariant cases* Tho use of tho words if nny in this clauso docs not make it 
optional with the Court to applj Uio proaisionsof s 313 to summary trials® Tho S30rd3 
co\er only cases where tho accused pleads guilty oi owing to the weakness of tho piosccution 
evidence tho accused can ho ncfpnttod without his being examined under s 34”® But tho 
examination of tho accused need not bo recorded in the manner laid clown in S 3Cl^ 


3 ( 38) 25 AIR 1933 S od 70 (71) 32 SndLRC81 39 Cri L Jour 474 Choithrati Menghraj v 
Emperor 

f37)21 A1R1937 Snl 301 (301) 33 S ud L R 30 39CciLJout59 Emperors Shxtalomal 
(36)23 AIR 1936 Oudh IG (17) 11 Luck 4G1 30 Cn L Jour 1303 Emperor v KarunaihaiKar 
(Prejud ce tuty be presumed wl cre S 313 I as not been compi ed with ) 

( 22) 9 AIR 19‘>2 Pat 5 (G) 33 Cn L Jour 111 DalktsJtar Singh t Emperor 
( 26) 13 AIR 19’6 Rag 300 (300 301) 22 Rag L R 6a 27 Cn L Jour C32 Bhagwan v Emperor 
(22) 9 AIR 19’’ Put 29G (297) 234Cri L Jour 110 Pariieibiotfr Lati Vtflor v Emperor 
(21) 8 AIR 1921 Pat 11 (12) 6 I\it L Jour 171 22 Cn L Jour I**? OulamPasulv Emperor (OHeuce 
under S 218 Bengal Mun c pal Act 1881 ) 

( 26) 13 AIR 1926 Smd 1 (*>) 20 S nd L R 31 26 Cn L Jour 15al (FD) Et tperor v Eabu 
( 11) 1 AIR 1914 Cal 663 (663) llCdTlS 15 Cn L Jour 190 J/d /lossnn v Emperor 
(*22) 9 \IR 1922 Inb 45 (17) 23 Cn L Jour 154 JJaji J/ttliamad Doksh r Emperor 

4 (40) 27 AIR 1910 Bom 314 (314 315) ILR (1910) Bom 842 191 IndCas 65 J Euperor r Ee>«f>&(T 
Eataji 

(36)23 AIR 193G Oudh IQ (17) 36 Cn L Jour 1303 11 Luck 161 Emperor v Earimai^ia tJear 

(Summous'C'Lse ) 

(35)22 AIR 1935 All 217 (218) 36 Cn L Jour 1290 57AI)e66 Starairv Emperor (Do) 

( 83] 2i AIR 1935 Smd 193 (193) 3G Cn L Jour 1181 Devjimalf Emperor (Warrant*caBc) 

( J4) 21 AIR 1931 Lftb 9C (06) IGLahCO 33 Cn L Jour 1391 EaramDtnv Emperor (Summons 
ease) 

(31) 18 AIR 1931 Lab 15J (154) 32 CnLJour?08 B/um» i Sacnar v Emperor (Do) 

(30) 31 Cn L Jour 613 (C14) 124 Ind Cts 70 (Cal) UoytuJdt i Stean t Eiiperor (Do) 

( 27) 14 AIR 1927 Pat 369 (370) 0 lat 501 28 Cn L Jour 1037 Parwtii i Dae v Emperor (Do ) 

( 2’] 9 AIR 1922 Pat 296 (297) 23 Cn L Jour 440 Tan leshtoar Lai v Emperor (Do ) 

(14) 1 AIR 1914 Cal 663 (663) 41 Cil 743 15 Cn L Jour 190 J/aloiied i/ossein v Emperor (War 
raDt<aa<!] 

[See also (39) 39 Cn L Jour 811 (912) 177 lud Cis 56 (Oudb) EaiuHiai v VuinCipol Board Bat 
iareilb (After do* ng of defe: cc etidcneo Mag stratc exam ning prosecution w tne osunletS 510— 
Held Magistrate ebould 1 ate folio \ed prox s ons of Seel on 31** }) 

Also BCG s 20’ Rote 2 

(But see (21) 11 AIR 19’4 Mai 30 (31) 46 Slad 760 21 Cn L Jour 817 (FB) D/aromSinjb v 
/ mperor (SumiaonsKase ) 

( 03 1900) 1893 1900 Low Bur Rul C3S Nga Po IV ay t Queen E iprew 


( 35) 22 AIR 1933 S nd 193 (193) 36 Crt L Jour 1191 Derjimxl x E nperor (Lianuaat on i.nl r 
S 34 ’ need not be taken w tb all formal t cs under S 361 Cr P C ) 

6 (37) 21 AIR 1937 Sag 67 (67) ILR (193") Sag2’9 39 Cn L Jour 351 Eudfti ?af x Emperor 
(-JC) 13 AIR lO.eSnd 1 (’) OOSadLRSI 26 Cri LJojc 1551 (IB) Emperor v Sahi 
( J 6 ) 13 AIR 190C Rxg 300 (3CW) C’SagLReS 27 Cn L Jour 63’ BAajtan v Emperor 
(See (10)27 AIR 1910 Pom 311 (315) ILR 11910) Bom 81' 191 Ind Cm 65e Emperor v 
f' \ iT-y. I . ^ nakfc. no s jlemenl lb re » 

1503 EmpeT\r x Aarurwl bn i r 

. . d) 

■ a j - 1037 EartJVn Die x } i<r r 

on SCI it*elf aayi that it te i ot ncce sarj for tbe Ma-utrate in a iocimsry trial to r«-o J tie 
examloation in deta I ) 

CSS) ■'2 UR 1015 S nj 103 ( 193 ) so CrJ I Jotr 14^1 JVr^tmaf r Emjer r 
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shown that the defect liadlecl or conitl possibly ha\c led toftnj prcjudico or failure of ju tcc* 

The register picparod under this section forms imrt of the record and under S 5i3 
the accused is entitled to copies of it if ho applies for tlicin ’ 

5 Clause (I)— Particulars ol oiience charged and proved —Though Ihs 
section dispenses with the framing of a formal charge m cases coming under it the record 
picpaied under the section in«''t specif> both the offence complained of and proied* Tlo 
accused is entitled to know clculj the offence svith which he is clnroCd to the same eilort 
as in ordmaiy trials* The locord must show tlmt the nccuscd was not in an> wa> ircjudiced 
us. this respect The apccihcation of the offcnco in the record should be sutlicientli full ard 
clear to gue the accused sufBcicnt notice of what he is charged with anl what he has to 
meet* The principles m conformity with which chaigcs miut bo framed in warrant-cajcs 
apply to the particulars to he reconled under this section * Tho mere mention of the ^ectioa 
under which the accused is charged is not enough * hmiilarlj , the prohibition of niisjoin^f^r 
of charges apj lies to summary Inals ns well ns to onlinarj trials and tho record must shew 
that there was no mi3]omdcr ® Where there nre sc\ oral accused the offences charged ngaic^t 
each should he distinctly atated * 

W here the offence complained of is an offence of theft or other offcnco falling under 
clauses (d) to (g) of sub s (l) of 8 2C0 the \aluo of tho pi-opcrtj m respect of which the 
offonco was committed must also bo specified m tho record m older to male it clear that 
the offence was one which could bo tried m a summarj wa> * But tho more failure to 
60 13 not sufficient to raise an> question of possible or probable prejudice or failure of justice 
bo as to warrant tho setting aside of tho comiclion unless il is shown that there was areal 
defect of jurisdiction bj reason of tho properly exceeding Its CO in xaluc* 

6 Clause (g) — Plea of accused and his examination (if any) — Tl’® 
record should contain the plea of the accused and jnrticulai-s as to his examination hj tie 
Court ^ The accused must he asked to slate his plea ns m ordinary trials.* Further the 

6 (40) 27 AIR 1940 Pat 272 (273) 4lCnLJoDr2S3 186 Ind Cas 312 Mohun SheiJhr Enftror 
AlsoEeeS 26S Note 2 

7 ( 10) 11 Cii L Jour 17 (18) 4 Ind Cat 611 1900 l»on Re No 0 Cr Ra» » 7 Emptror 

Note S 

1 C6C} 4 Cn L Jour 40 (41) 12 Dur Ii R 151 Sat itnodiaii C/ ttlj v Rangoon JfiuucipatiO 


4?.T Vi Cit 1 j Jout Mwn«o x 

(The circumstances of the oSences compMned ol should be explained to the licensed whetbet » 


5 ( 03 04) 2 Low Dur Rul 43 (44) Emperor v HaungCko 

( 06) 4 Cti L Jour 40 (41) 12 Dur L R 151 Sai imatkan GJtcUv v Roncooii Mmwpahty 

6 ( 12) 13 Cn L Jour 224 (*’24) 14 Ind Cas 320 (Cal) J/cru S/tetAA t Enjxror 

7 ( 03-04) 2 Low Cut Bui 43 (44) Efltperor t UfauTig Cho 


* T 

Note 6 

1 ( 35) ‘>2 AIR 1935 Sm4 193 (193) 36 On L Jonr 1484 D<o nmal v Emperor (It Is not a complii^®® 
* a and cxatninahcO 
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Accused nuibt be examiiiod \indei S 312 with a view to tnablo him to explain any 
cii’Cumstanees appearing against him after thoca% foi the prosecution has been cloaed and 
bcfoic the accusal is callal on to enter upon liis defence “ The general xicw is that tho 
Court IS bound to examine the accused undei s 312 m summary tiials, whether o£ summons 
cases or of wairant cases* The use of tho woids ‘if any in this clause docs not inako it 
optional with tho Court to apply tho proaisionsof s 312 to summary tiials® The words 
cox er only cases w here the accused pleads guilty or owing to tho w cakne'S of tho prooeeution 
evidence the accused can be acquitted without his being examined undei S 312® But the 
examination of the accused nc«l not be recorded m tho manner laid down in S 3G1^ 

3 (38)25 AIR 1938 Sind 70 (71) 32 SndLRC81 39 Cri L Jour 471 C/ioii/irflHt v 

Emperor 

( 37) 21 AIR 1937 bind 301 (301) 32 Smd L R 30 39 Cri L Jour 59 Emperor v Shnalomal 
(36)23 AIR 1936 Oudli 16 (17) 11 Luck 461 3C Cri L Jonr 1303, Emperor v Earunasitanliar 
(Prejudice miy be pre'umed where S 349 lias not been complied with ) 

( 22) 9 AIR 1922 Pat 5 (6) 23 Cri L Jour 114 BaUeslidr Stngh v Einptror 
( 2G) 13 AIR 19 *6 Nsg 300 (300 301) 22 Nag LR 65 27 Cn L Jour 032 Dhagwany Emperor 
( 22) 9 AIR 1922 I ut 296 (297) 23,Cri L Jour 440 ParmesJiwar Lall MUtar v Emperor 
( 21) 8 AIR 1921 Pat 11 (12) 6 1 \l L Jour 171 22 Cti L Jour 427, Oulam Pasul v Emperor (Offence 
under S 218 Ecnoal Munieirvl Act 1881) 

( 26) 13 AIR 1926 Sind 1 (') 20 Smd L B 34 26 Cn L Jour 1554 (RC) Emperor v Nabu 
( 14)1 AIR 1911 Cnl 663 (663) 41 Ca743 15 Cn L Jour 190 Vd Jfoisem v Emperor 
(*22) 9 kIR 1922 IaIi 4S (47) 23 Cri L Jour 154 Jfajt Vukamad Bokih r Emperor 

4 ('40) 2? AIR 1910 Bom 314 (314 315) ILR (1940) Dorn 812 101 IndCas 655 Emperor T Eoaditit 
Balajx 

(30) 23 AIR 1936 Oudb 16 (17) 36 Cn L Jour 1303 11 Luck 461 Emperor v 7^ar»»As7iaiil(fir 
(Summons-cisc ] 

(So) 22 AIR 1935 All 217 (218) 30 Cn L Jour 1290 S7Alie66 Sidrcm t Emperor (Do) 

( 33) 22 klB 1935 Smd 193 (193) 30 Cn L Jour 1481 i>evjmolT Emperor (15ariunt*caso) 

(31) 21 AIR 1931 Lall 96 (96) 15 Lali 60 33 Cn L Jour 1394 KaromDiny Emperor (Summons 
ease ) 

( 31) 18 AIR 1931 Lall 153 (154) 32 Cn L Jour 708 Dhimse \ Saenar y Lmperor (Do ) 

( 30) SI Cn L Jour 613 (614) 121 Ind Cis 70 (Cal) Moyeuddm Mean v Emperor (Do ) 

(27) 11 AIR 1927 1at869 (370) CUtSOI 28 Cn L Jour 1037, Eflr»hwi Ea* v Emperor (Do) 

( 2’) 9 AIR 1922 Pat 296 (297) 23 Cn L Jour 440 Pumiejlitear Lai v Emperor (Do ) 

( 14] 1 AIR 1914 Cal 663 (663) 41 Cal 713 ISCri L Jour 190 J/ohomect Koueiu v Emperor (Mar 
rant-ease ) 

[See utso (39) 39 Cn L Jour 811 (812) 177 lud Cas 56 (Oodh), Kandhat y Municipal Board Ita% 
J arcxUi (After closing of defence cvidcuce Magistrate examming pro-ecution or tnessoi under B 510— 
He d Magistrate should late followed provisiona of Section 342 )] 

Also sec S 262 Note 2 

(But see (21) 11 AIR 1921 Mad 30 (31) 40 Med 766 21 Cn L Jour 817 (FB) Dharam Singh v 
( 93 1900) 1893 1900 Low Bur Rul 63®, Ega Po ll'ayT Qaem Empress 


( 35) 22 AIR 1935 All 217 (219) 57 All 666 : 36 Cn L Jour 1290 Sin /iam t Emperor 


Kctuhla l-olji (The words if euy' merely indie&te that if the accj ed makes no statement there h 
nolbing to record )) 

7 (36)23 kill lOJCOadb 1C (17) 11 Luck 4CI 36 Co L Jour 1303 Emperor y Karvnaihs>Ji3r. 
(l!ul some notes mu t be made of the esanunat on ol the accused } 

(-27) II klR la-J* J'at aco (370) 0 1at504 28 Cri L Jour 1037, Dss y Tmiertr 

ejection SCI il-rflf sajs that it is not necessary lor the Migutrata la a sororrary trul to rec^d tLa 
rianiinaliou io detail ) 

(35)22 kUUai5 S nd 193 (193) 50 Cri L Jcf^ IISI, Hrryimaf t Emperor 



BECOUD IN CASES WHEOn THERE IS NO APPEAL 


1674 IS 263 N 6-71 

(see S. S64, sub s (4) ) It lias been lield that even the failitro to record tlie parlicuUra o( 
the exammation as required bj this section i3 only an irregularity co\ cred bj S 537 and 
does not Mtiate the trial Tvhero the accused has not been prejudiced * 

7. Clause (h)— Finding and, in case of conviction, brief statement of 
reasons therefor. — Where the finding is one of con% iction, the record must conlam a 
brief statement of tbe reasons for conMclion * The statement of reasons may bo brief;* but 
the brevitj must not tend to obscurity* The Blatemcnt must bo eufficient to enablo a Court 
of re\ision to judge ivhctber Iho loner Court had sofScionl material before it for convicting 
the accused* The reasons must refer hricfl> to tho evidence in support of tbe concluaions 
8 (35) 22 AIR 1933 All 217 (219) 35 Cri L Jour 1200 67 All CC5, Sia iJam v Emperor. 

Note? 

1 (40) 27 AIR 1940 All 193 (195) ; 41 Cri L Jour 498, Dot O/iani r Emperor (A jadgment which 
merely states that the accused 'is fined Bs 25 or two months iigocoai Imprisonment In defanlt' is aa 
judgment at all according to law ) 

( 39) 26 AIR 1935 Oudh 37 (38) 40 Cri L Jonr 141 • 14 Lock 325, Eatjoo V rmperor 
( 37) 24 AIR 1937 Wad 480 (480) 38 Cti L Jour 631, Rannayyn r VenXatesam 
(27) 14 AIR 1927 Nag 230 (251) 28 Cri L Jour 495, Nisaroli t Secretary. Municipal Commttet, 
Nagpur 

( 21) 8 AIR 1921 Oudh 240 (240) • 21 Oudh Cas 293 23 Cri L Jonr 427, rmprror t. Mian Jan 
( 32) 19 AIR 1932 Oudh 98 (98) . 7 Luck 498 • 33 Cri L Jour 342, Ahmadjan v Emperor. 

( 19] 5 AIR 1919 Pat 233 (253) : 20 Cri L Jonr 431, Jankey Ila% r Emperor 
~ ' • . oeror 

• . • ir 

• * • r Emperor. (It u not elesr 


-Illegal ) 


(99) 21 All 189 (192)^ 1899 All W N 31, Queen Empress r Mukundi Lai 


Das 

must show neccasScy 
(OBenee under S 30. 



V jjj lodj xvat luaj Queen Empress y Mangopal 
\ ™ r f A » 0" I 719. /..I . It., UwMI, L.l 

( 81) C Cal d79 {5s0, 681) Empress y Punjab Smgh 



1 rcorn i\ cA*;rR wnrnr xnrnr ir ^o AnrAi* 


IS 263 N71 1575 


nf tl f‘ Court* ^f^nU Ffwinc I tl»p iTn-octition ia not fnoiiqh M llin onlj a 

conHnston nnl not a re noon * \Mk«* (hr irn^oni for conriclion nro not piropcrlj rrconlM 
ti f" rriiU tlmt wl f n tl f mnttrr I<rfon* a Court of rc\ i»ion tlio hlt/'r ft^I^ n donlt 
n tn tlir piilt of tlip ncctiard tho licm fit of tl i* doul t nii: I po to {1 '' nccn-rtl ^ But whore, 
<1o«)ito the (Icfcclixrnf •?« of iho rooonl in thi» pirliaiUr Iho Court of rcM«ion h 
from the other innUnal on the reconl tlat tlio coniidion win npht it will not to iijwft 
jncn-lj I'ocniw of the non-enmiliance with tlin Fcction Fticli non coniilnnco loing tncrelj 
an irTepulnrit% i\illiin s * 

Section 4tl iro\ile^ that when the rrcortl of tlic proceeding of nnj Prr-ndenC) 
^lagi'^trolc is cnihd for I j the High Court unlcr •? 4‘t3 he ma> Bid nut a untten Blatement 
of the prounls of h « dcei'ion an f tint tlic lliph Court «!>o«l 1 con^i ler Btich statement Icforo 
upsetting Ins Jpcjs on Tliere is no such | roxHion m the case of other >rngistrat<.-s and “o, 
when the reasons for cons iclion nro not recordotl as ro>iHir«l ! j this foctioa and tho matter 
goes u] Icforc a Court of rcxi'ion tho lower Court cannot «onl nnj written statement of 
reasons for its decision for the const Icmtion of l!ic Court of rex isioii * 


< 9i) 18 Horn 07 (O-*), rmprrsi r Sktdgiivia (S mply dating “« Inesscs callci! by complainant lupport 
the eomplainant , w tnetsoi (or aecusoJ do not aij that accused has not committed tbs offence *, la 
wot euFi ent ) 

<03) ie93AUVrs 81(8^) rmpratt dfubimmi ( /fani// 

{ 80) 16«0 run It* ho 8 Cr r 37 «0) S\er S%njh t rmfreis 

(1000) 27 Cal 450 (tSl) AiniidJt SActtiA * rmprtis (Odcoco under S 35 Indian Tored Act 1878 
now 8 SO of Indian 1 orcit Act 1(^77} 

< 93) 3 Cal S 331 (>3.>) Lofit VoAon t CAwivfcr VoAon 
{ eC) 1688 All \\ h 161 tl6l) rmpreu t Uehman 

( 09) 13 C P L It 17 (16) EmpreM t /MiAm Maw 
<1900 0^) 1 Low Cur Tut 95 (93) radioufoo SiMmy t Croton 

( 38) 18 AIR 1938 AU SCO (’C7) 39 Cri L Jour 383 Murat Stn^h v Emptror (So compliance with 
el (f) also ) 

< S'*) 19 AIR 1933 Oudb 93 (93) 7 Loci 493 33Cri L Joor 313 Ifimitlyan r iTmperor 

< 74) 22 Suth W n Cf 28 (28) Quttn t Johru Smjh 

<34} 21 AIR 1934 Lab 898 (597) 15 Lah 277 33 Cn L Jour 1481 Abdul Rahman r £mperor 

(Bate reference to section of statute is not enough ) 

[S« also ( 40) 27 AIR 1910 All 133 (19o) 41 Cri L Jour 498 Dal Cltand ▼ Emperor (Statement 
must show on the face of It that Ibo cases of both parlies have been carefully and properly 
considered )] 

5 COC) 10 Cal W > ccissis (ccizala) Mahomed llossien v A**la6 CAandra 
{ 99) 21 AU 189 (190) 1699 All W N 34 Emprets y Mukundt 
<30) 17 AIR 1930 481 (182) 32 Cn L Jour 60 A(<xw Parkatk t Emperor 

(1900 O'*} I Low Bur Rul 45 (48) Empren t EasAin (S 336 Penal Code-«lThere oflence is not one 
which is defined in the way In which lor example the offence of theft is defined these reasons must 
include a elatemeut of facts aufTcient prsnta /ncie to constitute the offenoe— Eeftf facts proved 
no oflence ) 

( 33) 22 AIR 1935 Sind 144 (144) 37 Cri L Jour 716 Dayaram Safoomal v Emptror (Record should 
■ ngredients 


(See also ( I**) 29 AIR 1943 Mad 669 (870) 44 Cri L Jour 85 203 Ind Cas 433 Zn re f7ovmJan (A 
brief statement of his reasons would necessitate at least a short summary of what the prosecution wit 
nesses had sa d so as to indicate that the evidence had made out the case with which the accused had 
been charged and also an indication that the Mag strate bad believed that evidence If there is 
defence evidence it would further perhaps be necessary to say why ho preferred the evidence of the 
prosecution to that of the defence He should also make it clear what the defence case was )] 

€ ( 34) 21 AIR 1934 Lah 596 (598) 15 Lah 277 35 Cri L Jour 1464 Abdul Rahman v Emperor 

7 ( 31) 18 AIR 1931 Lah 33 (38) 32 Crt L Jour 633, Bah Bam v Etnprror, (Offence under S 31, 

Police Act) 

S ( 25) 12 AIB 1925 Bom 138 (139) 26 Cn L Jour 466, Emperor r, Namdeo Lakman 
*9 ( 05) 9 Cal W N liiv (lixvi) Emperor y Haladar Math 




157G IS 264 N1) 


IinCORD IN Al-PEALABLE CASES 


Tiie section requucs reasons to bo tccotiletl only m caso o£ conviction; no rcawnj 
need bo rcconled foi an acquiUaV^ or a sentence*^ 

264«* (/) In every case tried summarily by a Magistrate or Bench 
Record in appealable eases }n which an appeal lies, such Magistrate or Bench 
shall, before passing sentence, record judgment embodying the substance of 
the evidence and also the particulars mentioned in section 263. 

(2) Such judgment shall be the only record in cases coming within 
this section. 

1. “Judgment embodying the substance of the evidence-"— Tbo langnaje 
of tho section i3 impciatirc In ft ease coming uitliin the section, the judgment o«sht to 
embody the sulMtanee of the evidence wlduced on both eidcJ.' Tho siibsbanco of every 
separate deposition need not be icconled, but only the sulstanco of tho c\ idcncc ns a nlole 
ne^ be given® But, it ta not sufficient eoiuphnnce with tho lam to state that “tboTntxi^as 
for the iirosecution support the statement of the complnmant” and “the statement of tie 
ivitnesaes examined hj the accused is very conflicting*'* riirthcr, it must be remembered 
that the substance of tho e; idcnce is a matter quite distinct from the facts 'uhich may 
considered as proveil by tho oiidcnco Hence, a incro statement of tJio facts nhich the 
evidence of certain nitncs^es is con«idcreil to lia\c proved is not sufBcicnt* Tim sul»>bmce 
must be stated plainly and must not be loft to be deduced bj inference * The substance of 
tho evidence should be so rccoided as to enable the apjellato Court to judge if there ar® 

sufficient materials for tbs decision * 

' 1882 S 2M, 1872 SMS, 1661— Nil 

10 ('42) 29 AIR 1913 Smd S2 (82) * 43 Cn L Jour 473 1 L R (19J1) Kar S4S : 199 lad Cas ll9 (DS). 
Emparor t SwjKOmat Bkojraj 

(OC) SC ’ - 

11 ('40' . • • • RAitram. 

1. (’24) 

(’09) 9 C 

(74) 187 ' ace u not 

sutDcieui.; 

( 29) 15 AIR 1928 Bom 433 (133) . 29 Cn L Jour 1005. ATurwdm v Emperor, (bobstance to be pUmly 
Etated and not to be lett lot interence b; High Court ) 

(’91) 1894 Bat 725 (725), Queen-Empress v J/tesetn 

(’34) 21 AIR 1934 Oudli 177 (178) '• 35 Cn L Jour 677, Emperor y Ahbar Alt fWbere Ibe 

.iw, — I -t. . ' tted 


Also see cf 2o^, Note 2 

2. {’76) 25 Sutb W E Cr 6 (7), Knstodhone DuUm. CAutrwan, J/anicipat Commiwioiirrs of Calcutta. 
(’29) 16 AIR 1929 Oiidh ISl (152) : 30 Cn L Jonr 657. Jatnna Prasad v Emperor. 

[But see ( 09) 9 Cn L Jour 23 (28) • 4 Low Bor Rnl 338, Po Ka v Emperor. (Personality of «cl» 
•witncM^andtbe^ciccumslaQcesm which be was m a posJion to observe relevant facts should appe*^ 

3 • • (Record ought W 


...vi-.u... .uu ma^.„uieis wgiresDcn comptete snmmary of endence as to afford mstenaJ for 
appeal or merely a statement of eyidencc whicli he thinks substantial resU with the Magistrate )) 



TircolU' IS \nr\LMii cvsr*? 


(S 264 N 1-21 I’m 

Til fft liirp tn o<i fi th tl 'll tin of I lo en Irnfv h fitil to t! c ci=* ’ 
it pn j 1 iid*" till’ n'T in tint it | minli ll f' j rojKr il of l! n nj jril tint I o ij 
(nnl Inl to iinkc* 

Til i\on1 Ixf )ia n„ ■-ni iinko it clnr t! it f'' luM not 

rcoonl til ' il tin-'o I f tl (\i Irim in thr ci'» of nrt]n:ltil* 

2 Sub section (2)— “Such judement shall be the only record in cases 
coming Mithin this section * — Section 2^i cipitMlj itomIcs tint in ci-os coming 
iin Icr tint tv>ct on it n not nccrsvir) to rcconl tlio cxilcncc of witnrs-cs or fnmo n formil 
chirgo Tliorr i« no leli ri]ro i iron lOn m thii *<Hrtton Jtnt the ciTtet of tlio pm'i^ion 
in sub' ( 2 ' thnl l! r jilKinent j reinml in ftceonlanco nitli fiib« ( 1 ) plioii! I Ik tlic onlj 
roconl in tl < ci't n to 1i jKn^ mth tbo n’conliii„ of the cvilnict of uitne^Hy* nnl tlio 
frmi ng of n foriml c! irgr* cm n in ci'sci cuininf, wn Icr tlm ‘cction 1 icn if Iho cii Icnco 
of wit n nctnilh rcconU'*! or the Court (‘ikes roii^b nntry of tlio tiiilcnce sncli 
cMlcncc or notc^ cmnot form fsirt of Iho rreon! m \icti of the etj rca.i j roii ion of sub s (2),’ 
nnd tl c nj jKllato Court cnnnol trivcl IcjTin I tlio ju Igiiicnt to nn> Ollier nntcrml in onlor 
to tc't tlio ''ulHlance of tbo CMltnce fomim„ i>.irt of tlio juignient* Ibit subs (2) does 

7 eSH) 15 Alll l'>28 Horn <31 (in) 2J Cn I.Jojr 1005 \urulUn S’tMT I m[^rcr 
(71) 1874 1 un lie No 2 Cr p J / itkfiu t Crown 

( 91) 1891 lUt 723 (7251 Quetn^l mpr«si t }lu»ein 
( «2) ISfla Ml W N 178 (1711 LmprfV t 1 oljt 

[But see ( 7S) I Alt G^O (C«2) r^preu of Jn tin v Aunritn Stnjh (Appcll ito Court need not ijuuh 
coniietioi but mar remand c«ic direct ni, ttiti Court to rcmol/ defect if nccctsir; bj re exaininiag 
NC tnes<e< )] 

8 ('2^)15 MIt 10^8 Com 4 P (113) 29CriI Jour 1005 N urw/ fin Sficif f» » iwprror 
AIM See S 2C2 Note 2 and S 5 17 Note 13 

9 (4'’) 29 Allt 1912 Sind 52 (52) 11 Cri f. Jour <72 I f. It 0911) bnr 515 199 Ind Cts 110 (DC) 
/'mperor T Sujuinal iSInjraj 

Note 3 

1 (27) 11 Allt 1927 All 121 (121 1>>) 49Ali2ol 28CriLJouf07 l/nnfoo Tcuirt t i,>iprror 
(Section 201 IS not controlled b/ S 35> Cr I C) 

(*27) 14 AIU 1927 Dora 430 (4 ‘>h) 28 Cri L Jour 527 Chmantat v E nperor (ItougU notes of eridcneo 
do not form part of tlie record ) 

( 05) 2 Cri II Jour 375 (370) 3 LowDurnoI3 Kuchiv Lmpercr (SectionSiS Cr D C mecelp pr& 
Cr bes a briefer record lo summons casca and other cases nlucli ma; bo tried summ'inljr when tbej aro 
as a matter of (act tried rr„ularl7 ) 

{2o) 12 All; 1925 Smd 281 (2<»i) 19 S nd L B 120 20 Cri L Jour 10>C rafiimdiHnfi ▼ ifiiperor 
(Rough notes should not be attached to the record — An attempt to increase the record by so do ng is 
illegal) 

( 31) 18 Ain 1931 JIad 231 (*’33) 32 Cri L Jo ir 689 ^iibnimanto v Aflcfiior dwimnf 
( 34) 21 AIU 1934 Bom 157 (158) 58 Dora 298 25 Cri L Jour 841 In rt rippdunn Koulji 3Ian 

naiaddar (Section 35j Cr P C Las no appl cation whatever to summary trials ) 

{But see ( 21) 8 AIIl 1921 Cal 1C5 (IGr) 48 Col 280 22 Cn L Jour 402 Satish Chandra v Van- 
iiiaiha Nalh (Subm tted not correct )) 

2 Cso) 13 Ain ig’OLah 301 (301 30‘’) 7 Lab 303 27 CnL Jour 039 Entperor\ Sali<j Ham 

( 25) 12 AIR 1925 Oudh 722 (722) 20 Cn L Jour 1334 hallu Han v ZTmperor (AIR 1921 Cal 62 2 j 
Cn L Jour 1270 cr t cted as defect vc ) 

[See (26) 13 AIR 1926 Cal 1203 (1203) 53 Chi 738 27 Cn L Joar 129o 3/0 fab C/anifra v hm 
peror (In any case failure to frame charge u not fatal In view of B 535 (2) )] 

(But see (21) li AIR 1921 Cal 63 (04) 2a CnL Jour 1270 2/fllabar Aftaw v Fmperor (Subm tied 
not correct )] 

3 ( 36) *>3 Ain 1936 Sind 40 (40) 37 CnLJour4a> Emperors IlemanJas Deiansinijh (Evidence 
60 recorded does not come within the menmog of B 350 ) 

(25) 12Ami925Smd2'<4 (284) 19 Smd L B 136 20 Cn L Jour 1026 naJvituUah v Enperor 
(The rough notes taken by the Magistrate should not ba attach^ to tl c record ) 

4 (44) 31 AIB 1944 Mad 168 (169) 45 Cn L Joar 5»l 212 Ind Cas 8 Aampasan v Paffappa 
(Notes of evidence cannot be looked into by the appellate Court when they are not embod ed in tho 
judgment ) 

(28)15 AIB19’8Vad697 (j97 598) >9CnLJoir635 ChotkaUngapanlaram r Emperor 

( 26) 19'’6 Mad W N xc (xc) 





r^nNrn''\ o’* iifn corr- 
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r -I'l H t '• e-x •o" ' \* t-* *’ c' « i" t nil rc ip t n1 pf « -T'lri: tl o full rnm« 

— tl ft" I \ -A* tN c*- ft I fn im'irilnnlA nut' n U'C nirnnrc rf *?. 5 ' eci vpttn ot 
' v Tl c « '^At n 1 U t in j Tvit*j a |Tn «cl rtt irilh ft 

Sx n j -CM ’ I’ A* a jtticm rt *')OiH K f crM It tl c j ns Inc; cfliccr of 

Us Cv IT. Wxx ft rA’\ 1 tn\l ? m ninnh In a IVpc'i of Mnn tnt(x it i irovilnl Ij 

f I A. ( ' t’ «sii\* 01 t' At t' julpnc l o" rx\Mnl jnpftrvAl Iv ft nicmUr of the IVnch 

1 K I \ r\fn It 1 tKr p' l* e Ih’-cIl Ml in l! c juli^ro nt or reconl i3 pn pflrrd 

Ir the CIai- A'' p^ t’ c N^ch nvill I* e » ir*At«n of Iho Chninnan ftlort Iv 'iiHicicnt as 
thsi c' X\ p-v'' In*' o'* '>r iirlcr »v. >“ or h it rc«s>.An tl At the nxonl or jiilctwot 
s'xi-'H K < -"xl l\ <Ach of i' e 0 ’'»r n cmKr* of t'’i r»irehftl«o‘’ On thu qiin-tion it 1 A3 
KxnH'i lx th Hi j Ci irt oMIaIfa l’ At ll i wixIa thi i nsilins; ofl ctr of the Court ‘ 

in “V* A-v nx 111 'T lim A ooiniA lions iloseniliAn of all cIasa-s of juIkmaI oflicir», 

Ms*" -A '' Aal Juls^a nbo 1 a\i to jWHiircv jolgwerL lliAt Uxa ilo not nffonl ftnj 
as? Anx in t' i eon met on o^ I**! vet on And ihAt tl o intintion of this vxtion h tlint 
It Tbo the rvwnl c juljmsnl i nnttca it «l*otH lx «icceil 1 a aU the ineiubcrs 

Ilc^n the fA*t t’ At t''e neo-il o- jnlimunl IiAs Ixm Atntten an I a ^ed l\ tl o 

Cba -nan o* a rnneh dcv~ rot di jxrv nit’i the «ignAtnns of the otl ir ineinlxps of t! a 
Ixs-h.* SiX' als? NO i s on *v ’5o“ 

a-A fu-ni'i'CAl to the lAartiO' of the julgni nt or record the copi ehouH 
ccntJLa a eo^s o' t’“i « cnAtnn. of all tlx iiii nK *3 of tho Tx nch n lio « med tht originaL 
\ cop, Arlc-c a Is gnen the 'ic-Atiirv of onh the ClAiniiAn of tho lUnch » ipcorrcct 
and Gi'ic lAo' 


CHAPTER XXIII 

OP TRIALS BEPORC HtOH COURTS AND COURTS OP SESSION 

A — Pre/iminary. 

266.* In this Chapter, except in sections 276 and 207, and tn 
•ITeli Ci-rt dflred. Chapter XVIII, the expression “High Court*’ *I means 
a High Court AMthm the meaning fol the Go\ernment of India Act, 1935, 
and includes such other Courts as the Provincial Government may by 
jioUfication in the Official Gaaettel, declare to be High Courts for the 
purposes of this Chapter ^land of Chapter XVIIIJ. 

a. » fj iiT 0 t r “tscABa ft n^,b C,nrt of Jod e»tCTe e-UW Jifd under tl e Int in 11 t.h 

Cto-'-ls Ac 1*-C1 cr ihe Oorrmnent ci Ini a Act, 1A15 *nJ incl xle= Iba Cb e( Ciurt of OuJh, 
v^e Co"-t of ibe dot c 0 Cinimusa ncr ct Nind mni sucTn efber Dourt» fta ti e T overeor-Ocnemi 
in Coa-cil ciAT be uotiiAil on n ll»*G»scilc of lodi*. 
b TLr« Tords T«re lAvr rJ br lb« CxV of Cnn c»l rtottJore (Aiccndirenl) Act, 19'’3 (13 [XTIIIJ 
ofl->-3 S«rt.oa7d 

SynoptiJ 

1 Le£isl*iiAe changes (O’^i fftf 7 I ^ High Court 

a Scop* ft^d appl cabjjt) o! the section | 4 Judicial Commiss oner 

* ISSZ sees ISTSandtSSI— -N iL 

I ^ SocI n ^19 of the Goremmentof Isd V Act, 19o5 


1 CSOI I’ AIR 1930 Mad S6' (*>6') atVadSS* S»CdLJoar«0 CrjTinaiiA r rmMr.r 
ALo««S.S67 No ell 

2 (’SJi € Mad Sofi (JA ) evretS’s Su'rjfAfln^a JjTr t Cufm (''igiature inlb lUmp — It U ns 
oo-e li-SA an irw-^-aUr It ) 

3 r^) 17 AIR 1<I30 Mad l«7 (Is” 1« ) &3 Mad ICS 31 Crl L Jour 715 .NafAin t rnjvjw 
(D^n^froai AlRlo■>^M4dn”» J’MadaSi t*9 Cn L Jour S*3 ) 

4 fvO) 17 AIR I'IjO Mad 867 (-B") S|Mad‘>5> 5» Cn L Jour 430 PrjAmauA v rniwr 
Al'O see S. SO” Note 11 



IiAKGCAGC OF RFCORD AND JDDGiTENT 


1578 IS265 N1-31 

33 ot require the exclueion of the complaint from the rcconl nnJ the appellate Court u cot 
prohibited from looking at the complaint* 

265.* (0 Records made under section 263 and judgments recorded 
Language of record undcr section 264 shall be written by the presiding officer, 
nndiudgment either in English or in the language of the Court, or, if 

the Court to which such presiding officer is immediately subordinate so 
directs, in such officer’s mother-tongue 

( 2 ) The “(Provincial Government! may authorize any Bench of Magis- 
Bencb may be aoii orized tratcs empowered to try offences summarily to prepare 

to employ eJerk the aforcsatd record or judgment by means of an 

officer appointed m this behalf by the Court to which such Bench is 
immediately subordinate, and the record or judgment so prepared shall be 
signed by each member of such Bench present taking part in the proceedings 

( 3 ) If no such authorization be given, the record prepared by a 
member of the Bench and signed as aforesaid shall be the proper record 

(a) If the Bench differ in opinion any dissentient member may wnte 
a separate judgment 
It by A 0 for Local Q<}T«mrocnl 

1 Legislative changes — Subjections (3) and {<) wero nenlj added in tla 
Code of 1838 

2 ‘Shall be written by the presiding officer ’’—This section proviles tb** 
the record or the judgment m summary tnab should bo ivritten b> tbo presiding otSce? 
The preparation of such record 13 thus the duty of tho Magistrate himself and he canno^ 
depute a clerk to do it* But in coses falling undcr eub s (2) tbo record or judgmeat may 
be prepared bj the officer appointed for tbo purpose under it and tbo members of the 
Bench trjing the case may sign tho record or judgment so prepared W here a caso is 

by a Bench of Magistrates it has been held that the record or judgment ought to hfl 

prepared m the presence ot all the Magistrates forming the Bench and they nw^t all be 

arvare of their contents and approve of them even though the formal pronouncement of 
the same may bo left to bo made b> the Chairman of the Dench in theic absence Therefo*^® 
a record or judgment prepared bj the Chairman in the absence of the other Nlngi trates u 
not \ afid in law c\en though tho others inaj fiaio concuned m the decision^ 

3 Signature on judgment or record — The requirements of public policy 

necessitate the writing of the full name of the Magistrate who signs the judgment and th0 
mere putting m of the initials is not ft sufficient compliance with the law Therefore where 
one of the three members of a Bench trying a ca^c summarily merely initials the judgment 
instead of signing his ful l name in it he cannot bo held to have signed the judgment a3 

* 1S82 S 265 1872 S s 229 230 1861 _ NJ 

( 27) 14 AIR 1927 Mad 298 (299) ^ 28 Cn L Jour 138 Nagoor Kanm Nadura v Stlhu Naicl (Bough 

E a (Xbo 

lot pro 


Section 265 — Note 2 

1 { 83) 6 Mad 396 (399) 2 We t 3'>8 Subramanux Iger r Queen (Preparat on of record depute^ 
to clerk — IrregnJanty is grave ) 

Also see S 263 17ote 4 

2 (28) 15 AIR 1908 Mad 1172 (1173) fio Mad 237 29 CnL Jour 973 Ilamakoliah r Subba 
(Preparat on of judgment after the other members had left the Court 13 not a proper lud^'ment ) 

Also see S 366 Note 3 1 1 o 
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rt^tnrccl tbo ofction' A<» to wljcthcr piicli initmlling in'<lpal of «igniog tlio full namo 
nmoiinU to nn illogfilitj or a mere ifTPRiilarit) ivithin tho moaning of S 537, sco ^otc3 on 
s D"" Tlio cignntiirc plioiil 1 Ik; mailc «ith n pen anJ not nitb n stamp* 

Section SC" 1 ^o^ itlrs tint a jiulgmcnt sliotiW lio sjgnnl I > the presiding ofTicer of 
the Comt Wicrc a ca=o i'> tnetl summnnlj 1 j> n Itcncli of SfagMlratca, it i3 provided by 
tub <5 (3) of this section that tho juigment or record | repartd bj a member of the Bencli 
Eboiild Ik? signed Ij cacrj momkr of Iho Itoncli V hero Uic judgment or record is prepared 
bj the Chairman of the Bench s\iU the signaturo of tho Chairman alone bo Btifficiont as 
that of the pro iding ofiiccr xmder s 3C7 or is it necfssarj that the record or judgment 
should be signal 1 j each of the other mcin)<cr3 of tho Bench al '0 1 On this question it has 
l)Ocn bold bj the High Court of Madras that tho nords the piesiding ofiicer of the Court ’ 
in s OC" arc no more than a compendious description of nil clns>e3 of judicial officers, 
Magi tratc-j and Judges aho lia\e to |vonouncc judgment* that thej do not afford any 
asoistancc in the construction of thia section and that tho intention of this section is that 
b> 3\ homsoe\ cr the record or judgment h a niton it should bo signetl b> all the members 
jiresent. Hence, the fact that tho rcconi or judgment has been wiittcn and Signed bj the 
Chairman of a Bench docs not disjien'sc nilh the signatures of the other members of tlie 
Bench.* See also Note 3 on S SC7 

MTierc copies are furnished to the i arlies of tho judgment or record, tho copj should 
contain a cop} of the signature of nil tho members of tho Bench who signed tho original 
A cop}, nherem is gircn the signatuio of onl} tho Chaiiman of tho Bench is incorrect 
And dcfcctnc* 


CHAPTER XXm 

OF TRIALS BEFORE HIOH COURTS AND COURTS OF SESSION 
A — Prelimtnary. 

266 .* In this Chapter, except tn sections 276 ond 307, and m 
HgliCourt defined Chapter XVIII, the expression "High Court” “[means 
a High Court Within the meaning to! the Government of India Act, 1935, 
and includes such other Courts as the Provincial Government may by 
notification in the Official Gazette!, declare to be High Courts for the 
purposes of this Chapter '’[and of Chapter XVIII), 

a Subthtuted bj A O lor ‘ means a Q sb Court of Jadicaiure establLshed under the Ind an High 
Courta Ant tSGl, ot tha QaT<«ameiii nt India Act, ISW and iwiludfii iM Chief Court of Oudh, 
the Court of tl e Judicial Commissioner o( Sind and such other Courts as the GoTCrnor-General 
in Council may by sot fication in the Oazetto of Indu 
b Theae words were inserted by the Code of Cnminal Procedure {Amendment) Act, 1923 (13 [XVIII] 
of 19‘>3) Section 76 

Synopsis 

1 Legislative changes (OmiUed ) I 3 "High Court ' 

2 Scope and ap plicability oJ the section ) 4 Judicial Commissioner 

* 1882 S 266 1872 ond 1861 — Nit 

f See Section 219 of the Ooreramentof India Act 1937 


1 (30) 17 AIR 1930 Mad 867 (868) 51 Mad 232 32 C« L Jour 430 Bra/imamft t Hmperor 
Also eee 8 367 Note 11 

2 ( 83) 6 Mad 39C (398) 2 Weir 328 Suhramanya Iyer r Queen (Signature with stamp — It u no 
more than an irregularity ) 

3 (30) 17 AIR 1930 M»d 187 (187 188) 53 Mad 165 31 Cn L Jour 715 Nathan r Emperor. 
(D^senting from A I R 1903 jfad n72 5* Mad *>37 I’S Cn L Jour 973 ) 

< (30) 17 AIR 1930 Mad 667 (868) 54 ilad 252 30 Cn I, Jour 430 Ura7ima»a7« t Emperor. 

AUo 6ce S 367 Note II 
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DEFINITION OF HIGH COURT 


1. Legislative changes (Omitted) 

2 Scope and applicability of the section — This chapter dcala i\ith tbe 
proccduie to bo atlopted by a Court of Session or a High Court m the trial of ca^es com 
niittea to it umlor chap Will of the Code Tlie language of sa 103 and lOi imphea tba* 
this chai ter has refcienco only to casts comniittcd to a Court of Session It uould ap[«r 
therefore that the procechiro laid doun m tb« chapter uas not intended to be ojfhcal' 
to the trial of such exceptional ea^cs as n Court of Session or a High Court may taka 
cognizance of, olherui^e than on commitment as proMded for m S3. 103 and 191 

The material distinction betucen a trial held by a Magistrate and a trial under thu 
chaptei 13 that ubile in the former tbo ngbt and duty to decide a case rests solelj in tke 
Magistrate in trials under tins chapter the Judge is bound b> tlio s erdict of a jury cr to 
considei the opinion of assessors as the case may be 

3 “ High Court ’* — The exj rc««ion ‘ High Court ' is defmctl m S 4 U) (j) 
the Code But that definition is subject to tlio proxision in s 20C going the espre® lona 
different meaning foi certain purpo^ 

A High Court exercising oiiginal ciinimal jurisdiction is not a Sessions Coart intbia 
the meaning of the Code * 

4 Judicial Commissioner — Tbo effect of the definition of ‘ High Court i^ 
this section is not to confer the status of a High Court on Courts nhieh aro not statutory 
High Couits but 13 only to extend to such Courts the ] rocodnro applicable to statnW 
High Courts in the trial of sessions cases The Judicial Commissioner’s Court of Smd 
example is in its constitution a Se««ion3 Court under s lA of the Sind Courts Act 13 CtnJ 
of 1B60 But m the trial of 8c«9ions ca«03 it is deemed to he a High Court to the 
prescribed in ths section^ As such when a Judicial Commissioner of that Court m * 
sessions trial disagrees uith the verdict of the jury the luoceduro to be adopted w that of 
a High Court as provided in S 305 of this chapter and the Judge has no poucr of referenw 
under S 807* The Court of a Judicial Commissioner as for example of Sind, is aH'S 
Court only for the riirpo«e3 of chap xxili (and of chap Win) and remains a 
Court for other purposes notu itlislandmg S 2GC and an appeal lies under S 418 of tbe CJodo 
from the decision of a Judge of that Court in a «c3.sions trial * Under Bombay Act 7 CVDi 
of 192G, u hich came into force from the I5th \pnl of lojo * the Sind Judicial cionimi'SiOTiei 3 
Court has become the Chief Court of Smd Tbe Smd Courts Act, 12 Lui] of l^CC has been 
repealed by the above Act hut under s 8 thoicof the Chief Court of Bind continues to he 
a Court of Session So the abo\e pimciples will apply also in the case of the Chief Court 
of Sincf ^ 


Secuon 2M Note 3 

1 ( 32) 19 AIH 1932 Cal 867 {868} 59 CaJ 1«>48 34CnLJoarI07 SuKxtvxar Uaiwndar r Emtercr 
Also see S 6 Note 3 S 9 Note 3 ^nd S S28A Note 5 
Note 4 

1 (39) 26 AIR 1939 S nd 209 (219) 41 Cn L Jour 28 1 L Jl (1940) iar 249 Shewarau Jd?** 
naiui V Emperor 

(25) 12 AIR 19‘’5 S nd 249 (249) 19 Sind L It 309 26 Cn L Joui 563 (FB) Khudalux v 
22 Smd LR 349 29 Cn L Jour 945 (FB) 


r Jtanand 


(25) 12 AIR 1923 S nd 31 (35) 2s Cn L Jode 4‘’8 £mperor t Vittoo 
Also see S 807 Note 2 

3 ( 39) 26 AIB 1939 E nd 209 (2Ii) i t b (1910) K„ 219 41 Cn, L ter 28 Siemn«i ■■ 
nana v Emperor 

(25) 12 AIR 19’5 Smd 249 (250 to 252) 19 Smd L B 309 2 6 Cn L Jour 56“’ (FB) Khudabux v 
Emperor ' ' 

4 See Gavemmento/ Smd Notification No 1499 H/39 of 27 3 1940 

5 (41) 31 AIR 1944 Bind 65 (66) 45 Cn L Jour 50i> 1 1» R (1944) Ear 239 212 Ind Cas 79 (0®^ 
Emperor y Hundraj L^hrram (Trial by Judge of Smd Chief Court exercising Sessions junsd ctiou- 
Appeai and revision lie to Chief Courty 
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TrnU iffore n pii 267.* All tnals under this Chapter before a High 

Com lo lely ]iry Court shall be by jury, 

and, notwithstanding anything herein contained, m all criminal cases 
transferred to a High Court under this Code or under the Letters Patent 
of any High Court established under the Indian High Courts Act, 1861, 
■[or the Government of India Act, 1915,] ‘’{or the Government of India 
Act, 1935,] the trial may, if the High Court so directs, be by jury 

n T1 e«c vonl* wre inspr/rf Iit tl ^ amend ng Act 13 (\IIIJ ol 191C 
l> Tbp 0 vord wore tj Sfrietl ly A O 

1 Trial by jury —Tl c txonl jnrj moans a coinpanj of men sworn todelivcr 
a \fnlict iijon cMlcncc tlclncrcil to them tonching the issue * The sjstcni of trial hj jurj 
in ] nglanl la laecl on tlio common law and on tho constitutional principle that every 
Iicraoo IS entitled to demand that lie he not restrained of his libertj ewept per legale 
jvdiewm panvm suoruvi xel per legem teria «o that trial by jury is tho mlo cacept in 
1 articular cases In this country there is no such inalienable right to be tiiocl by^ jury ® It 
IS only a creation of statute* and is simply a mode of Inal j resenbod by the Legislature in 
certain cases* The verdict of the jury m India has therefore not got tho same sacrosanct 
character ns it has lu I ngland and rciugnancy in lUo verdict is not m itself sufficient to 
ju tify the quashing of a conviction based on such verdict* 

2 Criminal cases transferred to the High Court under this Code — 
*i\licrc a criminal ca«e is transferred to tho High Court and tbeie is no order under the 
section that it «houll bo tried by jury tho tnal will bo by assessors if that is the mode of 
trial prescribed in the Court from which tbo ca'se is transferred 

6eo sections sio and $’’0 

3 Transfer under Letters Patent — See clause 20 of the Letteis Patent 

(lladras, Bombay and Calcutta) and Uie corresponding clause of tho Letters Patent for the 
other Iligh Courts 

Tr aU before Court of Sc s on 268.t All trials before a Court of Session 

to le by jury or w ih awessorg shall be either by jury, or with the aid of assessors 
Synopsis 

1 Scope of the scclion 

2 ‘ With the aid of assessors 

3 Position of the jury and of the assessors 

A Recording evidence in the absence of jurors or assessors 
hOTB to the Synopss See the Notes indicated foe the following topes 
Effect of trill of jury ci<e with ii«ses ors and ttce Sessons Court— Inal when by jury and when with 
tfrsa See hole land 8 269 hole 3 aid of assessors See hole 1 

1 Scope of the section — Tho oidmary rulo i3 that a trial befoio a Court of 
Scs=ion 13 to be with the aid of assessors. A tnal by jury is an exception and i3 provided 
for by s SCO In the absence of a notification under S 2C9 trials before Sessions Courts 

* 1882 S 267 , 1872 and 1861 — Nil 
I 1882 S 268 1872 S 232 1861 S 324 

Section 267 — Note 1 

1 V\ hartoa s Law Let con 

2 ( C9) 11 Suth VV R Cr 29 (>0 30) (TD) In re Goraetand Close 

3 ( 95) 19 Bom 749 (JC*’) Queen Emp tssr BamaehandraCfnxnd 

4 ( 69) 11 Both V\ It Cr 29 (30) (FD) In re Gomchand Ckase 

5 (14) lAIB 1914 Cal 636 (337) 41 Cii 754 15 Cri L Jour 4Cr> ilanindra Cl andra r Emperor 
Al 0 see S 303 Sole 1 
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TRI \LS BEFORE COURT OF SE'^SIOV 


must be T\jth tbc aid of a'!«e'=3ora' 

As to tbc effect of a jury trjing a case triable ^ith the aid of 0*^-6530:9 and rice 
tersa, see section 630 and Rote 3 on Section 2CT 

Sec also tbo undermentioned caee* 

2 “ With the aid of assessors ” — In cases triable 'nitli tbc aid of asaewora 
it 13 nmndatorj tliat the tiinl sbould commence with tbo requisite number of competeal 
assessors undei B 281 but ubere m the course of tbo trial some of tbcin are unable to 
attend, tbo trial may proceed ^ith Ibe aid of tho oUier assessors see S 265 

The jurisdiction of tho Sessions Judge to commence bis trial and Ins jurisdiction to 
continue tbo trial arc dependent upon bis choosing tbo requisite number of comjxitcnt 
assessors to aid him and on tbo continuation of at least one of them throughout the tnil 
Any finding or Ecntonco passed by a Sessions Judge in contravention of tbe<o rcqui-ites 
V, ill not be one passed by a Court of competent jurisdiction * The defect is not one which 
can be cured b> Section 637 * 

The scheme of the Code shows that m tho view of tlio Legislature it is 
advantageous to an accused to bo tried with the aid of assessors than bj a jurj ’ 

3 Position of the jury and of the assessors — .Thojiirj form a tribunal 
or bodj with a foreman and their verdict is the verdict of tho bodj, or where there is oo 
unanimitj, of tho majoritj (s 301) In cases tried b> jury, the jurj 13 tbo real tribunal 
but 13 aided bj the Judge and in certain matters directed by tbo Judge * Thej are invested 

Section 268 ^ Note } 

1 (86)23 AIR me Cal 527(528) 38 Cn L Jonr 212 I L R (1W7) 1 Cal SOC, /ejnewar t rripwr 
( 88] 1888 Fun Re ho 18 Cr p 32 (33) J SAiUin^ v Empress 
(96) 1896 Pea Re ho II Cr p 29 (32) iliiUmeauxv Emprtss 

i (87) 24 AIR 1937 PC 119 (120) 38 Cfi L Joor 498 61 lad Apr 148 I L R (1937) Bom 711 
(P C) faltxTa T Emperor (This section m applicable to the eautonmcDt of Sccundiralad bM 
siodifled by hotideation ho 260 1 dated 24tb April 19'>9 in exercise of powers coaferred b; lbs 
Indian (Foreign Jurisdiction} Order m Council and gises a Sessions Judge the discretion of dispens ng 
with jniy or assessors — An Additional Sessions Judge eon also exercise such discretion ) 

Note 2 

I ( 01) 24 Mad 623 (535) 2 Weit 840 H Mad L Jour 241 ATinp Etnreror t 2 ’Airii»nrtl'a»i'r(f>i» 

( 98) 21 All 100 (107) 1898 All W N 229 (FB) Queen Empress v Babii Lai (Out of three essessora one 
was discovered to be deaf before the trial commenced — Out of the remainbg two one was found to be 
BO deaf as to be incapable of understanding the case when it was clcjeed by the Public Prosecatof — 
Held tbat the tr al was void ) 

( 94) 1894 All W > 207 (207) Queen Empress v Eadri (Tt al begun with only one competent a'sesior ) 
(69)V\er3tdEdn 927 (Do) o j i 


■ ' Tanjore y 

i heian (Do J 

( 02) 6 Cal W N 715 (716) Einj Emperor v jyessrruifdtn Shtkdar 

{ 91) 13 All 337 (338 339} J891 All W N 93 Queen Empress v 2ld Mahmud Khan (Contmnous 
attendance of at least one assessor essent»l ) 

( 10) 11 Cri L Jour 724 (725) 8 Ind Cas 874 13 Oudh Cas 337, Khub Svtnh v Emperor (Only ooe 
competent assessor ) • j e y 

^ IT^ 20 Nag h B 129 2o Cn L Joui 459 Jatram Kunbt y Emperor 

(Trial begun with less than the number of assessiss required be law I 
Also see S 285, Note 2 « 4 <urea oy jaw ) 

^foUowld ) 3 Bom L R 274, JC,„g Emperor y ^ayram (15 Bom 614 and 21 AU 105 


jr-mperor *" “ 

1 (01)24M.a523(53C 538) 2 W.a 340 L Jo»r 244 v T/.in.wote. 




TRIALS Rcroni: court or session 


|S 268 N 3-4, S 269] io8'. 


^ilh ft Fiiccii! «tntin ftnl pni-n FpociftJ iioncra nnd the ulhnntQ roaponsibihtj for nil 
dcci'ion? TMtIiin thejr 'j'licro n meant to be tlicira nnd theirs nlone* 

The fl‘5aos«or« on the other Irani do not form ft boilj, but ench nets nnd expresses 
liiH opinion ludttnUialli/ Tlicj ftro onlj to a« ist Iho Judge nnd take no part in tlio 
judgment The ^ulgL h the ‘sole julge of lav\ ftnl fact nnd the rcspon«ibility foi the 
decision re«ts onh nilh Imn^ Tbn^ an as'^rs'^ir does not form an csMjnlial part of the 
Sessions Court * 

\s ft juror ‘•tin la on a higher footing speaks nith greater ftiitlioritj and takes ft 
larger share in the decision of ft criminal cft‘>c than does an ngsessor, it may bo taken as 
axiomatic that m the nb enct of a specific prohibition an objection that cOiild not bo 
upheld icgarding a juror nould bo rnlcil out in the ca'sfl of ftn ftssesaor® 

In trials h> jury the Judge is bound to sum up the nbolc case to the jury and 
record their aerdict (s 237), nhilo in tnah ovith the aid of assessors, the Judge tnai/ sum 
up the ease nnd should record tboir opinion (S 303) * 

An apixal m a case tried by jury will lie on a matter of law only, while an appeal 
in a case tried with the aid of assisgors will lie on ft inattci of fact as well as on a matter 
of law (S 418) 

4 Recording evidence in the absence of yurors or assessors — A Court 
ofSca-ioni3 authorized to record oidencc m the absence of the jury or assessors only 
when additional eudenec is called for by the Appellate Court under S 428 sub s (3) or by 
the High Court under Section 375, sub s (2) Hence, a Coiut has no jurisdiction to recoid 
material evidence nftcr the discharge of the assessors ^ This view has been supported on 
the ground that the assessors form part of the Court * But this does not seem to be correct 
in view of the fact that the drciston in eases tried with the aid of assessors is solely that of 
the Judge and the assessors merely asust the Judge with their opinions See ^ote 2 above 
See also section 235 hole 5 

269.* (/) The ‘(Provincial Government) may, by order in the 
Promcial Gorernmeot Official Gazette, direct that the trial of all Offences, or 
may order tri-di beiore of any particular class of offences, before any Court of 
Court of Session to be by Scssion, shall be by jury in any district, and mayr 
jury revoke or alter such order. 

* 1882 S 263, 1872 S 233, 1861 S 322 


-• V Pahlu 
isors do not form 

mperor v pahlu 


Note 4 

1 ( 93) 15 AU 136 (136 137) 1693 All W N 50 Quten-Emprtss v Pam Lall 

2 (-21) 8 AIR 19‘’1 411 281 (285) 43 AH IS5 22 Cn I. JoprlS?, /aisaH t Emperor 

■ ■ ■ til 

lappa (Jury case — Exidenca 
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PROVINCIAL COVrRNlirNT’'? ORDER AS TO TRIALS 


( 2 ) The “[Provincial Government], by like order, may also declare 
that, m the case of any district in which the trial of any offence is to be 
by jury, the trial of such offences shall, if the Judge, on application made 
to him or of his own motion so directs, be by jurors summoned from a 
special jury list, and may revoke or alter such order. 


( 3 ) When the accused is charged at the same trial with several 
offences of which some are and some are not triable by jury, he shall be 
tried by jury for such of those offences as are triable by jury, and by the 
Court of Session, with the aid of the jurors as assessors, for such of them 
as are not triable by jury. 

IV Ijy A 0 for “Loeil Government ” 


Synopsis 


1 Legislative changes 

2 Scope of the section 

3 ' Trial of shall be by jury in any 

district " 

4 Trial for substantive offence read with 
section 149 of the Penal Code 

5 “Or of any particular class of 

offences ’ 

fi Special jury list.~Sub*seetion(2) SceS 325 


7 Charge for offences, some triable by jury 
and others with assessors — Sub*sec- 
tion (3) 

8 “Same trial “ 

9 Judgment m eases tned under sub- 

section (3) 

JO. “WJih the aid of the jurors as asses- 
sors ” 


NOTE to the Synopsis See the Notes indicated (or the following Icpica 


Apiieil See Note 8 

Code interfering with r jht of trisl by jury *»ifra 
vires See Hole 2 

Conviction lor minor oflcnco not charged See 
Note 3 

Tailuro to object at proper stAge»E&ect of See 
Note S 


Independent and not joint opinion of assessors. See 
Note 7 , Sec al^o S 2CS, Note 8 
Notificntioo as to ccrlam persons In re i«t 
oBcnees truble by jury valid See Note 5 
Ofleneev triable by jury See Note 2 
Offences triable with (vsacs.0r3. See Nofe 3 
fml of jury ease with assessors and net 
Sec Note 3, Sec al 0 S 536 


1. Legislative changes — ^Tbcrc is no nmterml difference lctt\ecn S 322 of the 
Code of 1901 and s 233 of tlio Code of 1872. 

Diffeience hcliuen the Codes of 1672 and 1882 

A new paragraph nas added m s 2G9 of the Code of 18S2 to the effect that where ths 
accused was charged with scvcnil offences some of Vihich wero and some were 
not triable by jury, he should be tried by jury for all such offences^ 

Difference between the Codes of 1882 and 1898 

(1) Sub section (2) of the present section 13 now 

(2) The words ‘ he shall be tned jury” in sub = (3) have been substituted for 

the words ‘ he shall ho tned by jury for all such offences” which occurred m the 
old Code 

Changes made in the Code of 1898 — 

(1) The words “with the picMous sanction of the Goi ernor General m Council' 
occurring after the words “Local Government may” in suh s (l) were repoti^^^ 
by the Devolution Act, 38 IXXXvml of 1920 
The words with the Iiko sanction” oecuinng between the words “may” 
"rovoko” m snl) s (1) were repcaM Vj the Bopnlmg and Amending Ael, 10 lil 
of 1927 

2. Scope of the section. This section empoweis the Provincial Governmcut 
to direct hy order in the Official Gazette that the tnal of all offences or of any particular 

Section 269 Kote 1 

1. See ( 80) 9 Mad 42 (43) Qneen Fmpress v Lel,ihviana 
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<clti=^ ol offonccq Ixifore nnj Court of Sr« mn •'hill Ixj lij jnrj' A"? lias been «ccn in tho 
on S CC7 there is no such inilienaWe nght to lo tried b> jury ag exists under the 
•common lau of rngland This poction, thenfore, limiting the right of trial by jury to tho 
€1=09 notifiwl bj tho ProMncinl OQ\cmnicnt under this section and impliwllj negativing 
€iich a right m other criminal cases i3 iiref of tho Indian Legiglnturo and does not 
offend against s 22 of tho Indian Councirs Act ISOI * 

The jiower of tho ProMncial Government under this section is not limited to merely 
adding a jury to tho Court of Session Tho plain tvording of tho section implied that tho 
offences must be triable before the Court of Session and does not derogate from tho pouer 
othcraiso given to the Provincial Government to presenbo which offoncos should not come 
before the Court of Session Thus, tho section caunot bo mterpreted m such a v,ay as to 
invest the Provincial Government xiith tho power to direct that all or any class of offcnccd 
not itmishablo with death shall bo trial by jury before tho Sessions Court, and not by 
JIagi trates invested with power under S 30* 

See also Iho undermentioned case* 

3 “ Trial of , shall be by jury in any district.” ~ Where any district 
an a division in which the Provincial Govemment has directed that the trial of certain 
offences shall be by jury, ceases to belong to such ditisiou. tho right of trial by jury for 
such offences also ceaacs m that district * 

Tho words “trial of in any district” mean that the trial shall be by jury in any 
district tificn so ordered by a nolt/iealton and not that tho trial shall be by jury of offences 
■comnttffed m any district Tbero h not only no prohibition against the trial being otherwise 
than by jury in a district not affected by a notification under tbis section,* but m view of 
S SCS, a trial m a Court of Session must m tho absenco of a notification under this section, 
bo with the aid of assessors* But a trial by jury m a case wbicb is triable by the Judge 
with the aid of asscs^iors is cot invalid merely on that ground Kor is a trial with assessors 
in a ca«e triable by jury invalid unless objection ig taken for such trial before the Court 
records its finding See section 536 

^\'hen a person is charged with an offence triable by the Judge with the aid of 
as=c«8ors and is tried accordingly but the assessors express the opinion that he is not guilty 
of the offence charged but guilty m respect of a minor offence with which ho wag not 
obargod, a conviction on the opinion of the assessors for such minor offence is not invalid, 
oven though such minor offence is triable by jury* 

Conversely, where an accused is charged with an offence triable by a jury and la 
accordingly tried by a jury, the latter has power under s 233 to find the accused guilty of 

Note 2 

1 ( 10) 11 Cri L Jour 453 (456) 37 Cal 467 7 Ind Cas 359 Danndrav Fmperor 

2 ( 38) 25 AIB 1038 Nag 56 (58) ILH (1938) Nog 248 39 Cri L Jour 660 Jii re Pnlhzvmatri 

3 { 39) 26 AIR 1939 C#1 335 (336, 337) ILB (1939) 1 Cal 511 40 Cn L Jour 667 Jftiral Amtn %■ 
Fmperor (Notifications of Bengal Oovernroent under — Anotnelj re'ultiog from present Notifications 
pointed ont ) 

Note 3 

1 ( 67) 8 Suth W u Cs 39 (39) <2««eiv v ffftoodffram 

(See iilso ( 67) 8 Suth W 15 Cr 53 (53) v Bhagidhone Katehan (8 SutU W B Cr 30 folloned 

— Trial with aid of assessors ordetvd )] 

2 ( 17) 4 AIB 19l? Sind 42 (43) 19 Cn L Jour 51 (31) lOSind I< B 154, f niperor v Jumo (Hence 
11 gh Court can transfer sessions case from jury district to non jury di'tncl under S 520, Cr P C ) 

3 (36) 23 AIR 1936 Cal 5’7 (528) 38 Cn L Jour 212 ILB (1937) 1 Cal 306 Jcmiestiar Gfiose v 
Fmperor 

•( 19) C AIR 1919 Oudh 193 (194) 23 OudU Qi« 130 *>0 Cn L Jour 691 Snpal Singh v I mperor 
(Offence under S 395 Penal Code notiffed a* triable by jury— Offence under S 396 cannot be tried by 
jury though it includes offence under Scclion 393 1 
AI ',0 sec S 268 Note 1 

4 (21) 8 AIB 1921 Bom 59 (59 CO 61) 45 Bom 619 82 Cn B Jour 51 Chnngoudn x ^wireror 
(CouMCtioD in Such cases IS permit blc by virtue of S 233 P C) 
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a minor offence not included m the charge though such offence is not tnablo bj a jiirj Lt 
13 triable uith the aid of assessors* 

Where an offence uhich is not triable b> a jurj i3 tried bj a jurj as a matter of 
fact, the trial docs not become other tlian one bj a jiirj for purro^os of appeal an<l aa 
appeal is competent under S 418, onli on a ituitter of lau * In such a case, it a not abi 
open to the Judge to treat the \crdict of the jurj as tlic opinion of the assessors.^ See aho 
section 30C, ^oto 8 

The ixDuers of transfer conferred on the High Court under S 52C are not many 
ua) limited or controlled bj this section Hence, the trial of an offence nhich uould m tbe 
ordinarj course bo b> jurj in a particular district, ina\ be trnnsferrc<l to another dutrict 
uhcrc it ■would be held nith the aid of assessors onlj * 

4. Trial for substantive offence read with section 149 of the Penal Cod: 
— Where the offence under S 825 of tho Penal Coilc was triable b> jurj, but all offcnMSof 
noting were excluded from jurj trial and a person was cliargcd under ss 325 and 112 If 
reason of his being a member of an unlawful asscmblj, it was held bj the High Court of 
Allahabad that tho essential part of the offence was noting and not the offence under S. 3’5- 
and that, therefore, the offence chargoil should be tried bj the Judge with the aid of 
assessors^ On the other hand the High Court of Patna has held that in all coses in nbich 
an accused is charged with an offence triable bj jiirj road with s 149 of the Penal Code, 
the Court must alwajs /list determine wbetber the particular offence lias been comniittid 
bj an mdiMclual and next whether S 149 makes the accused responsible as a participalort 
and that therefore if tho particular offence is triable b> jurj , such offence read with S. 119 
must also bo triable b} ]ur) * It is submitted that the latter new is corrccL 

5. "Or of any particular class of offences.’*— The words "class of offeocorf’ 
are not restricted to any classihcation recognized b} the Legislature such as >s found in the 
Penal Code (c g, offences against Ibe Stale or against tbo person), or in the Crimjaal 
Procedure Code fe g , b'ulable offences, cognizable offences) It ma> include a classifies 
tion according to the persons who commit the offences or in regard to the particular 
occasion in connection with which tbej were committed Therefore, a notification with 
drawing an order for trial by jury preiiouslj notified in respect of certain offenders whese 
case IS pending before a Court is not incompetent ' 

5 ( 26) 13 AIR 1926 Dom 134 (185) 27 Crl L Jour C50 Emprror v Culab Chand 
AUo see S 238 ^ote 1 

6 ( 31) 1931 Mad W N 129 (129 130) VoHiftafa Rawnnna ■» Emperor 

( 03) 26Mad243n (247» 248 k) C Mad D Jour 14 iTvl/mMint v Quern Emprru (Per Bkaslivio 
Iyengar J — Bedson J , conlru — In such a n-=e decision roust be deemed to be by Judge vilb tta- 
aid of acse^sors and appeal lies on facts also ) 

Also sees 418 ^ote 2 

7 ■ amtbe 


caseU 

be|ili9 


ttgiees wiiu me veto tl J 

[See also ( 35) 22 AIR 1935 Pat 433 (435) 158 Ind Cas 1131 (DB) Emperor v 

(OSence triable^ with n^id^of asses^s tried by jury by mistaltc — Judge discovering 


mistake may n*** 


Note 4 

( 33) 20 AIR 1933 All 128 (129) 34 Cn L Jour 441 
( 26) 13 AIR 1926 Pat 253 (264) 5 Pat 238 27 C« 

Note 5 


. V Hart 


55 All 68 Dakhani v Emperor 
L Jour 512 Ramsundar v Emferor 

tof 


offeow* 
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6 Special jury list~Sub>8ectIan(2) SccSrc(oa33j 

7 Charge for offences, some triable by jury and others with assessors 
— Sub section (3) — Tlicro xias no jiroM^ion corresponding to this subjection m tlio 
Codes of and 1S*2 hit ns a matter of practice a procoduro siniihr to that conteni 
plated bj this sub «oction nas followed Trberc at the same trial an ficcu'od ixas charged 
iMth offences some of avluch T\erc tnable by jury and others by the Tudge nith the aid of 
fls&cssors^ In the code of ieS2 it tta<» honcacr enacted that, in siicli ca®c3 the accu«cd 
should bo tried for all tho offences only by jury TIic rrc«cnt sub s. (3) directs that the jury 
should thomsehca net as ns e^sors m respect of the offences triable nith the md of asses 
eors* and hn* thus gnen effect to the aicn that lifld been held before the Code of IBS'* But 
the system has often been found fnnlt with as leading to unsatisfactory and anomalous 
results’ 

A joint trial for different offences some of ivbicli arc and others are not triable by 
jury IS not illegal* In fact the procedure at the trial for both classes of offences (i e, 
tho«e triable by jury and those nilh assessors) is the same up to the point of sumnnn" 
up.® 'Wbere the charge to the jury is combined with the summing up to the jurors as 
assessors, the Judge should clearly explain to the jurors the double capacity of jurors and 
assessors m which they are acting* The Judge should take the \erdict of the jury m 
respect of the offences tnahle by jury and tho opinion of the jurors as asscssofs m respect 
of the other offences charged He should not take the verdict of the jury as jurors m 
respect of tho latter offences ^ In Matstny Dechar v Emperor^ Chanday arkar, J , obsery ed 
as follows 

"The Ian makes no distinction as to the procedure at the trial between a trial 
by a jury and one with the aid of assessors except as to the summing up m tho case 
of the former and the manner m which ttie verdict in the former and the opinions of 
the assessors m the latter are respectively taken It is at this latter point that there is 
a departure of ways and if the accused who is tried does not intervene at that crucial 
point, and get the procedure applicable to tnals with the aid of assessors enforced he 
cannot he heard to complain.' 

^NTiere a verdict is gnen by the jury m respect of the offences tnable by jury and 
an opinion is given by them as assessors jo respect of the other offences the Judge should 
in respect of the yerdict follow the procedure laid down m S3 800 and 307, and m respect 


Noie 7 

1 (1865) 5 Suth yv R Ct Letters 7 (7) la re Smxlh 

2 ( 28) 15 AIR 19‘’8 yiftd 275 (276) 23 Cri L Jour 351 Arumuga Eo ic v Ex iperor 

3 ( 37) 24 AIR 1937 Pat 662 (664) 39 Cri t Jour 156 Emperor v ifaria Dhobi 

( 36) 40 Cal yv N 1374 (1376) Cheru Shethh ▼ Emptror (Trial of same person for different charges 
on same lact« — Same set of persons act ng as jury in respect of some and as assessors la rc'pect of 

others — 1 eidict of not guilty in all Acquttal by Judge in former and conviction in latter in dis 

regard of opinion of atsc'sors The corabmed system or practice of trial of having the same set of 

men acting as a jury at one moment m respect of certain charges and assessors at another moment in 
respect of certain other charges though legal under the Criminal Procedure Code is a most undeai 
rable one ) 

(See (37) 24 AIR 1937 Rag 60 (51) 38 Cri L Jour 330 Sahhauat ^ Emperor (The enmbrons device 
of a mixed trial with the help of jurors and assessors is apt to lead to unsatisfactory and illogical 
results )) 

4 1 15) 2 AIR 1915 yiad 1036 (1037) 16 Cri L Joor 717 (718) 7n re 5enninmhji Goundan. (As a 
matter of fact <nch a tciaf is ja«tified by 8 269 0) Cnimnal Procedare Code ) 

5 ( 09) 10 Cn L Jour 30 (31) 33 Bom 423 2lndCas480 Vav Singh Bcchar v Emperor 

6 (02)2 yyeir 334 (334) InrtSivaga 

7 ( 06) 7 Cn L Jour 236 (236) 9 Bom L II 1057 Emperor v 1 paiilaf Singh 

8 {09)10CriLJoat30(31) 33 Bom 423 2 lndChs480 

[See also ( ’6) 13 AIR 1926 Bom 134 (135) 27 Cn L Jour 650 Emperor v Gulabehand Dosji )] 

Also see S 536 Role 1 
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of the opinions, the procedure laid down in S 800 ® Wicro the jurj* gave a verdict of nd 
guilty m respect of the offences triable by jury nnd expressed a similar opinion ns assessors 
in respect of the other offences charged, whercapon the Judge disagreeing uith the opuucn 
of the assessors conMctcd the accused in respect of the latter charges, and in the intereh 
of justice made also a referonco under S 307 in respect of the \crdict, it uas held that tb 
procedure followed by the Judge was correct and that lie was not bound to wait kfota 
comicting on the latter charges, till tho referonco to the High Court was answered “ 
Where the conMction for tho offences triable by jury is set aside owing to certain defect in 
the \crdict, it docs not followr as a necessary consequence that tho conviction for the otter 
offences for which the accused has been tried with the aid of jurors as assessors must ala 
bo set aside 

Where an accused is charged with a number of offences pjrao of which are triable 
by a jury and some by the Judge with tho aid of assessors, burtho Judge fails to follow 
the proc^uro laid down in sub a (3) and all tho offences aro tried b> the jury, tb 
irregularity m the procedure does not make tho Inal illegal or other than a trial byjnrp'^ 
Conversely, where an accused is charged with a number of offences which are all tnabla 
by jury but tho Judge thinking that some of tho offences are triable with tho aid of ftssta 
Bors, follows tho procedure laid down in Ibis sub section and no objection is taken to 'odi 
a procedure, tho legality of the trial is saxed bj s 53G (2) ** 

The sub section only applies to coses where a person is charged with offecca 
triable by a jury as well os those Iriablo with tho aid of assessors It does not apply to * 
case where tho accused is only charged with an offence triable by a jury but sul^neBlly 
it 13 found on the evidence that ho has committed a different offence which is triable with 
the aid of assessors'* Nor does it apply to a case where none of the accused rer«ons is 
charged with more than one offence Thus, where one of the accused is charged mth 
murder, an offence triable by jury, and tho other is charged with conspiracy to mnrfer. an 
offence triable with the aid of assessors, tho Beetion does not apply and a joint tnal of the 
two accused is bad '* 

9 ( 86) 23 AIR 1936 Cal 627 (528) 88 CMLJoot2l2 I L R (1937) 1 Cal 806, t 

Emperor (Judge, while accepting werdict ol jury, can at the same time diifegard Ittw ermioas « 

• **• ippa , 

• ' • • Emperor. (Judge may accept 


■ ’ -- ■ 4-». purer (So far as the ctiO ret* » 

to the charge triable by Judge with the aid of assessors is concerned be is the sole judge of facts ana u>» 
tjpnnon ol Vne very Aoea ntA coxnA^ 

(98) 8 Bom L R 699 (600) Emperor t Jvalidas Bhudar (Reference to High Court with regsf^ ^ 
oSence not triable by jory is illegal ) *’ 

om s-rn /IJOI n _ ^ alagainstti' 

ourt dismissed 


[bee however idb) 40 Ul IV N 13/4 (13/jbJ CA«ns itheikh r Emperor (Where the 


ursi. sei cl cnarges )J 


U i Ortl oo Cn I, Jour 183 • 11 Luck 687, SoWm V Emperor ^ 

‘ , '• Qtteai Empress v Jayram HariblxM (Case can be 


278 (r B), Etny Emperor v Prtr 67 i«s 7 idnAar (Offei'® 
pc) 
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Tlio proMsiona of this euboccton miy bo where the nccii«cc1 is chargcxl 

With an offence triable b> a ]urj and m tlio nllcrnnti\o with an offence triable with the aid 
of ns'vs'iors 

But the siib-soclion does not ap| 1> inerclj bociusc an offence triable by a jury is 
tnclitdrd in an offence triable with the aid of as&cs^ors or iico lersa, wrhere onl> one of 
the offences is actually charged 

8 “Same trial “ — Wlicre m the airao trial a person is tried by a jury and there 
13 al<io another charge tried by the Julgc with tho jurors as assessors there is a right of 
appeal from the cona iction on the latter charge uiulcr s 410 of the Code The words same 
trial in sub s (3) mu't be read in a distnbutnc “enao nnl cannot bo read as taking away 
the right of apr^al ' 

9 Judgment m cases tried under sub>section (3) — Where tho procedure 
laid dow n m sub 3 (3) of the section was followed and the Judge stated both cases for the 
benefit of the jviry and hia sviinming up cohered both the charges it was held that the 
failure to write a separate judgment in respect of tho charges triable with tho aid of 
assessors did not \itiatc the trial ' 

10 “With the aid of the jurors as assessors ” —A person charged with 
distinct offences some of which are triable by jury and others by tho Judge with assessors 
13 entitled under sub a (3) to bo tned for tbe latter offences by the Judge with all the 
jurors as as«cs30rs A trial with same of tbo jurors alone ns assessors would bo illegal ^ 


Trial before Court of 
Se& on to be conducted 
by Publ c Fro<«eutor 


270.* In every trial before a Court of Session the i 
prosecution shall be conducted by a Public Prosecutor 


1 Legislative changes (Omitted) 


2 Scope of the section. — Tbo Public Prosecutor appointed under s 492 
represents tbe Crown m all trnU before tbe Court of Session^ and it is only such Public 
Prosecutor that is entitled to conduct prosecutions in a Court of Session A counsel instructed 
by a private person cannot do so without being sfiecially empowered by tho Magistrate of 
the D strict * In fact a private prosecutor has no position at all m litigation ® But a private 


• 1882 S 270. 1872 S 235, 1861 S 360 


16 See ( 98) 22 M»d 15 (18) 2 We t 705 Queen Empress t Anga Valayan 

17 (19) 6 AIR 1919 Oudh 193 (191) 22 Oudh Ca< 130 20 C« L Jour 691 Snpaf SinjA v Smp#ro/- 
(In this case offenco under S 396 Penal Code, w»8 tried by jury though tciablo with aid of assesbors 
on tbe ground that S 396 Penal Code included ofleoce ondei S 395 Penal Code which was triable by 
lurj) 

[See atso ( 37) 2 1 A I B 1937 Pat 662 (664) 39 Cn L Jour 156 Emperor y llarta El ohi (Offence 
under Bs 392 and 325 Penal Code— Entire offence Inabte by jury }] 

Note 8 

1 ( 18) 5 AIR 1918 Mad 821 (S’S 8'’4) 18 Cn L Jont 346 ffarappo (Jouiidan v Emperor 
Note? 

1 ( 30) 17 AIR 1930 Oudh 57 (57 58) 4 Luck 72l 31 C« L Jour 599 Ets/ieJfntar v Emperor 

( “’3) 15 AIR 19’8 Mad 275 (276) 29 Cn L Jour 351 Armnuga Ko ts t Emperor 
Note 10 

1 ( 03) 26 Mad 598 (o99) 2 Weir 333 lUtmkrtshna Iteddi t Emperor (Failure to take the op njon of 
all 13 not an omission or irregnlarity witbin tbe meaning of S 537 wb ch can be cured ) 

( 11) 12 Cn L Jour 239 (oio) 10 Ind Cas 281 (Mad) Panjari Patceerappa y Emperor 
(27) 14 AIR 1927 Pat 13 (16) 6 Pat 208 27 Cn LJoor 1100 .4Mu2 Hawii v Emperor 
Section 270 — Note 2 

1 e lurffo 

~ ' ■ tie GulUEhagatY \aTain Singh 

(Crown 13 the prosecutor and the cu lodiaa of tbe pubbe peace and if it dec dee to Jet an offender ge, 
no other aggrieved party can be heard to object on tbe ground that he has not taken his full toll of 
private vengeance ) 
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of the opinions, the procodnro laid down in s 809 ® Where the jurj' gave a verdict of net 
guilty m respect of the offences triaUo by jury nnd expressed n similar opinion as atesson 
m respect of the other offences charged, thereupon the Judge disagreeing Tsith the opiaicj 
of the assessors comicted the accused in respect of tho latter charges, and in the iclersh 
of justice made also a referenco under S 30T in respect of tho xcrdict, it was held that tts 
procedure followed by tho Judge was correct and that ho was not bound to wait Ufa? 
comictmg on the latter charges, till tho reference to tho High Court was answerti” 
Where the con\ iction for tho offences triable bj jury is set aside oa mg to certain defect la 
the \erdict, it does not follow as a necessary consequence that the con\iction for tlie ctbr 
offences for which tho accii«ed has been tried with the aid of jurors as asocesors mu't afa 
be set aside ** 

Where an accused is charged with n niimbor of offences pme of which are tnalh 
by a jury and some by the Judge with the aid of aiscssors, buriho Judge fads to follcx 
tho procedure laid down in sub s (3) and all tho offences aro tried bj tho jury, 
irregularity in the procedure docs not make tho trial illegal or other than a trial bj ]nry“ 
Comcrscly, where an accused is charged with a number of offences which arc all tniV? 
by jury but tho Judge thinking that some of tho offences arc triable with the aid of awe* 
sors, follows the procedure laid down in this sub section and no objection is taken to ssA 
a procedure, the legality of tho trial is 8a\od b> s 53C (2) ** 

The auh section only applies to cases where a person is charged with cffecca 
triable by a jury as well as tbo«o triable with tho aid of assessors It does not apply ^ * 
case where tho accused is onl> charged with an offence tnaWe by a jur> but sut^necUy 
it IS found on the evidence that he has committed a different offence which is triable aith 
tho aid of assessors Nor docs it apply to a case wbero none of the accused perscss is 
charged with more than ooo offence Thus, where ono of tho Bccn«ed is charged mth 
murder, an offence triable by jury, and the other is charged with conspimcj to mnider sa 
offence triable with the aid of aosessors, the section does not apply and a jomt tnal of tbe 
two accused is bad 

9 ( 36) 23 AIR 1936 Cal 627 (S28) 38 Cri L Joor 212 1 L R (1937) 1 Cal 306 Jogntsaer Chen r 
Emperor wbile^ accepting verdict ol jety, can at the same time disregard Uaw cpia*o°* ^ 

• _ . . accept 

. . . , . bbiS 

■ idtlrt 

opinion oi the jary does not count J 

( 9S) 8 Bom L K 599 (600), Emfem y Eahda Bhvi„ (Eerstenc. to H.oh Cooit mlb ■'S*'* " 
oBence not triable by ]ury is illegal ) ** 

[See also {’901 13 Mad 426 14291 I Wpir 200 n i- _ c. « .-<i ndd** 

bsel 


[ .. . . tll9 

atcusDU ot one set ol charges and the verdict is accepted and acting as assessors they bold In 
of the accused in respect of the other charges the Judge acts m an unfair niannerm rejecting 
opinions of the assessors and coniicUng the accused on the second set of charges irhere having reg^ 
charges )f thereby practically sets aside the vSict of the jury 0“ 

35 Cn I, Jour 172 Fr^peror y Ckmhasavm 

i ' V Emperor 

{Case can ^ 

ina laiiAar 

. CrPC) 
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The proM'ions of this rabccclion mny be followed ^bere Ibc accu'^id i3 clnrgctl 
With an offence triable bj a j«r> anil in the altcrnntno T\itli an offence triable with the niff 
of assessors ** 

But the sub action docs not apjlj merely because an offence triable by a jury i3 
included in an offence triable nitb tlio aid of assessors or tire losa, nbcrc only one of 
the offences is actually charged ” 

8 ‘ Same trial ” — ^Ticre m the same trial a person is tried by a jury and thoro 
13 also another charge tried bj the Jnlgo with the jurors as assessors there is a right of 
appeal from the conviction on the latter chirgo nnlcr S 4io of the Code The words same 
trial ’ in 6ub s (3) must be read m a distnbutite seasa and cannot bo read ns taking away 
the right of aj peal * 

9 Judgment m cases tried under sub section (3) —Where the procedtiro 
laid down in sub s (3) of the section was followed and the Judge stated both eases for the 
benefit of the jurj and his summing up covered both the charges it was held that the 
failure to write a separate judgment in respect of the charges triable with the aid of 
assessors did not vitiato the trial ^ 

10 “With the aid of the jurors as assessors" — A person charged with 
distinct offences some of which are triable by jury and others by the Judge with assessors, 
13 entitled under sub^ (a) to be tried for the latter offences by the Judge with all the 
jurors as assessors A trial with some of tho jurors sfono as assessors would be illegal ' 


Trial before Court of 
Sess on to be conducted 
by Fablie PrO'Ceutor 


Z70»* In every trial before a Court of Session the , 
prosecution shall be conducted by a Public Prosecutor, 


1 Legislative changes (Omttlcd ) 


2. Scope of the section — The Public Prosecutor aj pointed under s 493 
represents the Crown m all trials before tbe Court of Session^ and it is only such Public 
Prosecutor that is entitled to conduct prosecutions m a Court of Session A counsel instructed 
by a private person cannot do so without being specially empowered by the Magistrate of 
the District * In fact a prn ate prosecutor lias no position at all m litigation ’ But a private 


* 18S2 S 270 IS72 S 23S, J861 5 360 


16 Ste { 98) 22 Mad IS (18) 2 VVeit 705 Queen Empress ▼ Anga Valayan 

17 (19) 8 AIR 1919 Oadb 193 (194) 23 Oudb Ca^ 130 20 Ort L Jour 691 Snpat S» 19b ▼ Emperor 
(Id tbis case offence under S 396 Penal Code was tned by jury tbougb triable with aid of assessors 
on the ground that S 396 Fecal Code iocloded offence under S 395 Penal Code which was triable by 
jury) 

[Srs also ( 37) 24 A I R 1937 Pat 66*’ (664) 39 Cn L Jour 156 Emperor 1 Harta Eliolt (Offence 
under Ss 392 and 325 Penal Code — Entire offence triable by jury )] 

Note 8 

1 ( 18) 5 AIR 1918 Mad S'*! (823 S'*!) 18 Cn L Jour 346 Karuppa ffoaiirfan v Emprror 
Note 9 

1 ( 30) 17 AIR 1930 Ondh 57 (57 58) 4 Lock T21 31 Cn L Jour 599 Etsheshtiar y Emperor 

( 28) 15 AIR 1928 Mad 275 (275) 29 Cn I, Joar 351 Jrumujia Kone V Emperor 

Note 10 

1 ( 03) 26 Mad 698 (599) 2 We r 333 Eavihnslina Redds y Emperor (FaiJute to take the opin on of 
aU 13 not so omission orirregulanty within the mean ng of 6 63T which can be cured ) 

( 11) 1’ Cn Jj Jour 239 (240) jo Ind Cae 281 (Uad) Eanjart Rakeerappo v Emperor 
( 27) 14 AIR 19‘’7 Pat 13 (IC) 6 Pat 203 27 Cn L Joar 1100 Abdul Eamid y Emperor 


Section 270 — Note 2 

1 ( 93) 10 All 84 (86) 1894 All W N 7 (FI^ Quee 1 Empress y Darya 

2 (76) Oudh SclCas ho 31 p 30 Croicw ▼ Chatlan Lai 

3 (■24) 11 A I R 19^4 let 283 (>84) 2 I^t 70S 25CnLJonrH6 CulhBhayalr ^faratn Stnyh 

(Crown is tbe proseoutor and the cu»tod an of the pnbl e peace and it it dec des to Jet an offender go, 
no other aggrieied party can bo heard to objeet on the ground that be has not taken Lis full loll of 
private vengraoce) 
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complainant ina> xinclcr tlio prOM%»OM ol S 490 instnicl a coxmsol to appear in ticca.-* 
l^l ]0 can natch the ca^o and act under the flitcctiona of tho Public Proacentor 

3. “Shall be conducted Kotnithalanding the use of the word “‘hall mtlis 
section it has been held that tho section is onlj directorj and not mandator), and t e 
absence of a Public Prosecutor at tho bcginninif of tho trial b) reason of tho omi'Sionof 
the GoNcmmont or of tho Bislrict Xlagistrate to appoint a Public Pro’cculor is onlj a- 
irrcgularit) cuiablc bj S 537 of tho Code* 


B — Commencement of Proceeiymgj. 

271. (/) When the Court is ready to commence the trial, the 
Commencement accused Shall appear or be brought before it, and the charge 
of tnal shall be read out in Court and explained to him, and he shall 

be asked whether he is guilty of the offence charged, or claims to be tned. 
( 2 ) If the accused pleads guilty, the plea shall be recorded, and hs 
Plea of guUty may be convicted thereon. 


1 Scope oE the section 

2 ' Commencement of proceedings * 

3 ‘ The accused shall appear or be brought 

4 “And the charge shall be read out in 

Court and explained to him 

5 * He shall be asked whether he is guilty 

6 Alternative charges 

7 If the accused pleads guilty 
& Partial plea of guilty 

hOTC to the Synopi s See the 
Conviction— Discretionary See Note 1“’ 

Convict on on tho pica Sco Note 13 
meet of not reading the charge Seo Mle 4 
Plea by the pleader See Kote 10 
Plea of ‘ not guilty See hole 9 
Flea of not guilty — • Convict on on a confess 
before Mag strate See Dote 13 


9 ' Claims to be tried *' 

10 Plea must be by the accused hEmseU- 

11 Record of the plea 

12 Plea of guilty — When maybe sccef«^ 

13 Thereon ' in sub section (2) 

14 Procedure where plea of guilty I* 
accepted 

15 Plea of guilty by a eo*aceused 
1$ Appeal 

holes indicated for the following lopes 

ric» to be considered as a whole. See bote 7 
Picas — Held to bo suflicient oc otherffisf ^ 
Note? 

Postponement of convictions Bee bole 15 
Record should show tho ezphming ofthechafS* 
See bote 4 


1 Scope of the section —This section and tho nevt contain all that is Eece‘‘an‘ 
a? to pleading and there is no need to supplement their contents b) a reference to 
other system of jurisprudence Under this section the accused can plead guilt) or claim fo 
be tried or he can refuse to plead which is taken to be tho same as claiming to be tried ^ 

2. “Commencement of proceedings — As to when tho trial before a HiS^ 
Court or Court of Session begins see S 4 U) (k) Note 4 and the undermentioned ea'e.* 

3 “The accused shall appear or be brought” — As a general rule » 
person should bo rebeved of his chains when biOughfc before a Court for trial or as » 
w^ess There can he no question that tho displa) of fetters must have a prejudicial effe^ 
• 1882 S 271 1872 S 237 1861 S 362 


1 { 87) 1887 Pun Re No 35 Cr p 77 (78 79) ImaUy Empress 
Section 271 — Note 1 

15O„i,Jo„4B0 , N.r^al Kania M 

. . , Note 2 

’k 35‘"I'J'»r294 32 Smd L R 129 « Mohm t Ent”" 

{Smd Fronted Rejol.tion 3 [III] ol 1892- Oleno. pomhobl. with de.lh or lr.nsi»rt.t.o« (or W'- 
Trial only commeocea when case la proceeded with ut Sessions Court ) 
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bun in tlic cjcs of jurors or n'v'ospors Tho exception to (Ins rule slioutcl bo when 
Ihc FiipcnntODilent or llio keciier of the jail certifies that (lio n^o of tho chain is necessarj 
to fnmril npiinst ^ lolcnce or an nttoni] t to escape Itiit tho Jiidgo cannot refitso to tr> an 
accu'cil brought in fetters though ho can direct tho roinos al of the «amc * 

4 "And the charge shall be read out m Court and explained to 
him." — The actual charge ehcct m an rnijottant doemnont, and should bo drawn up 
will) care and caution <=o that the aecu-oil maj hasc no doubt whales cr ns to tho offences 
which ho IS callcil uivDii to answer When a record is prepared for an appeal, it should 
be tcca whcthci there is on tho record a charge which has been read and explained to 
the nccu'Hxl and if it is absent the reason therefor slmiild bo ascertained * A niero reading 
Out of the charge is not enough it slionld bo explained to tho accused* and tho record 
should =lx)w th It the charge baa l^n read out and cxiJaincd to tho nccusetl ’ ^\'hero a 
deaf and liiiuib j>cr«on was conTictnl of an offejicc upon a trial without an attempt to 
conininnicate with him respecting tho charge against bmi, the consiction was set aside* 
Jlut where the accused is defended bj ft counsel and the charge is lead out and the counsel 
■docs not object, the omission to cxjtinm is onl> an irregulantj if it has not caused any 
prejudice to the accu-od, and is cured bj s 537* 

Before rending out the cLargo, tbe Judge should scrutinize the charge as to whether 
it requires anj amendment before tbe accused is called on to plead tbeicto® Thus, where 
two sets of accused per^ns arc committed bj two different Magistrates to the same Court 
of Session on identical charges m respect of the samo offences, the Judge can, m the 
exercise of his powers under s 3^, refrome the charge and charge all the accused together 

•to stand tbcir trial jointlj * Sco also ss 226 and 227 and 2 .otcs thereon 

Note 3 

3 (C9)4MAaHCRAFphis(Ixii) 

Also see 8 81, Kote 4 

Note 4 

1 ( 20) 7 AIB 1820 All 72 (72 73) 21 Cri L Jour 410 Jagdfo PraMd v Emperor 
< 86) 1688 Bet 866 (386) Empress v 5<iruW 

[Set also (35)23 AIB 1935 Oa 6 h 241 (213) 86 Cn L Jour 477, Munnoo Laly Emperor] 


iiuohe« j ij, |,oteJ 

3 ( 61) 7 Cal 96 (97) 8 Cal L Hep 471, Empres^ tr Copal Dkanuh 
( 93 1900) 1S93 1900 Low Bur Bnl 32C (328) Uga Hgt v Empress 

Also see S 255 Isote 11 
A ( 70) 6 Wad n C n App vii (rii) 

Also see 6 341 l>ote 2 

5 ( 94) 8 Bom 200 (212) Queen Empress v Appa Suikana 
(96) 1866 Rat 229 (236) Queen Empress y Nepal 

6 C45}32AIR 1943 Lahl(3} 4CCnLJour618 210 Ind Cas 461 (DR) BJiojai Pam v P T./omrs 

(Charge by Mag strata Dot precise It should be examined afresh before Sessions Court to see If it can 

be made precise ) 

(’45) 32 MR 1945 Lah 286 (‘>90) (FB) Sardara Qasamy Emperor 
< 16) 5 MR 1918 Mad 821 (622) 18 Crl Ii Jont 346 Aantppa Ooundan t Emperor. 

J ( 45) 33 AIR 1945 Lab 286 (239) (FB) SardaraQasamy Emperor 
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5 “He shall be ashed whether he is guilty.” — The Court is bound to a.k 
the accused i\bctber bo is guiltj of the offenco charged or claims to bo tried A coniictoo 
cannot bo supported ^ibero tbo accused has not been ashed ^bctbcr bo is guiltj or cLubj 
to be tned * 

An accused person should not honc^cr, be encouraged to plead guiU} m tbo Lo^e 
of receiMUg a lenient punishment* 

If, before the commencement ol the proceedings, the Judge considers tluit there u 
no evidence to warrant a commitment, he should refer the case to the High Court for 
getting tbo commitment qua«hcd under 8 215* 

An objection ns to jurisdiction of Iho Court to trj the case should bo taken lego's 
the plea is taken and the jurj anorn* 

6 Alternative charges . — An accused should never Lo called on to iload la 
the alternatue but onl> separately as to each of the heads of a charge * 

7. “If the accused pleads guilty *’ — Jn ortlcr to sco nhether the accorfd 
has pleaded guiltj or not the u.Jioh and not morolj a part of his statemont shoulJ Ve 
considered * There arc no pleadings in a Criminal Court and an accused person cannot l« 
judged in a criminal ca''e, by hoto he idcids or fails to plead m the ptocecdiug* 

A plea of gmltj on uhicli the Court can act must be a pica of guilt) of the offence 
charged mthont any qualtfieaUon The Judge should see ■whether or not tbo man nnder^ 
stood what the charge nas m order to ascertain what bo meant bj his pleit of guilt) 
Thus where the accused instead of pleading gmltj in the nords of tbo section makes a 
ramblmg statement nioro or less admitting guilt it rvould bo much safer if fbo 
records a plea of notgiuUy and proceeds to try the case in theordinarj naj * A plea of guilt) 
can only be made m response to a charge made bj tbo Court and an informal adnussioa 
as to the guilt docs not amount to a formal plea of guilty and such on admiMion bas 
the samo binding effect as a plea of guiltj * The plea of guilty must diatmctlj admit each 
and every fact necessary to constitute the offence Thus where the accused increlj odauU 
that be beat his wife and that she died but does not admit that he had aDj intention of 

Note S 

1 ( 05) 9 Cal Vr K (Isavi) Slivb Chandra v Nandj Ilanv 

2 ( 16) 3 AIB 1916 Cpp Bur 1 (1) 17 Cri L Joar 402 2 Upp Bor RqI 113 Nga Zan Bla v 

Emperor 

3 ( 01) 5 Cal W N 411 (413) JogethtoarY Ktng Emperor 

4 ( 71) 15 Suth W R Or 71n (71n) 1 Deng L R O Cr 15 Queen v Naiadioip Chandra 
(68) 1 Beog L R 0 Ct 1 (Tj Qurrjv v Tkompsm 

(186'> 63) J Mad H C R 31 (36) I Weir 47l Queen t WtUtant 
Note 6 

1 ( 87) 1837 Eat 327 (327) Queen^mpress t EaAshman 
Note 7 

1 ( 18) 5 ilR 1918 AU 353 (354) 40 AU 119 lOCtiLJoatni Ashbay Clarke Hons t Bmperer. 


Emveror 


-e u « ./u e of Leant 

Af/axra. Bengal y Jtban Kumar De (An admiMion oi gudt in proceedings noder S HO Ct P C, 
or in proceedings ol a more Informal nature does not amonnt to a plea of guiltj ) 
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ciuoin" =nch l>o<lilj inj irj n? wns likcb to can o deith it u Jiot n Siiflicicnt pica of guiltj 
to the charge of nuinlcr® Smiilfirlj where nn nccii'-cd wliilo admitting that he killed tlio 
dccea« 1 states that le was not m lin iiglil mind at the timo^ or that he did it under 
gra\e nnl endicn j i-o\oc.ation * or that he was jut to instant fear of death bj the 
CO accuse 1 * or that 1c d 1 it while tinier 0| ilcj tic fils’'* or in a 8triij,gIo arising from the 
fact of the decease 1 li u mg first nttacl el hint “ I c cannot be said to hate i leaded guilty 
to the charge of imirdcr Likewise where an accused while admitting hating presented a 
false ixitition states that ho did 'O under the mflncnce of certain jxirsons mentioned,’* or 
unthinkinglj without the intention to injure’* he cannot be said to hate pleaded guiltj to 
the charge of intentionallj giaing a false complaint Where the prisoner states that ho is 
gmitj but aids that 1 c did not commit the offence with which ho is charged, it does not 
amount to a j lea of guiltj “ A i n oner accused of dacoit> admitted haa mg accompanied 
the dacoits for a short distance but statcil that he turned back immcdiatclj and had nothing 
to do with the lacoita it was held that it did not atnoiint to a plea of gxiilty to the charge 
of dacoit\ ” 

Where a native Indian subject chwged with the murder of another native Indian 
subject m a foreign territorj adnnlled tho causing of death but stated that he was not 
puni hablc for the act as the act was committed outside British India it was held that the 
plea was rcallj one of not gmltj ’® After the accuseil has claimed to be tried anj confes 
sional statement made bj him at the^nd of the trial is not a plea of guilty on which the 
Judge can convict him without taking the verdict of the jury” The use of expressions like 
*iour honour will pleaso pardon the fault in futme no such thing will happen is not 
itself an incriminating etatement’* 

A plea of guilt} 13 not a confemon such as is dealt with m the Evidence Act The 
plea 19 a statement which if accepted b} the Court amounts to a waiver on the part of the 
accused of trial m which alone a confession might be utilised in evidence ’* 

See also ^ote s on Section 255 


6 ( 6i) 2 ^te r 336 (336 337] In re Giirapu Martgad i 

( 06) 3 Cn li Jour 337 (J38) 80omLIt2tO Enperorv C/n tti Bfiika Soh 
(76)25 6uthW R Cr 23 (*>3) Queen r SonaeolMa 

( 70) 2 N P n C B 47D (480) Queen v JIttrsookh (Th« accused was charged of murdering 
his brother ) 

( 90) 14 Bom 504 (366) Queen Empress v Sokhara n Havtji 
[See atio ( 68) 1 C P L R Cr 2S (26) Empress v Ml Jdhika (Case of puhl 0 nuisance — No proof of 
common injury — Acts adm (ted by the accused did not con t tuta any odence )J 

7 ( 73) 5 N W P n C B no (111) Quee t ▼ Chsf Earn 


(Char„e of grisTous hurt )j 

13 (til) /CU 96 (97) 8 Cal li B«p 471 Ewpwjs T OojmI Dfcanitft 

14 ( 63) U Sulh W R Ct 53 (53) Q teen ? JTiMui* Chowdkrg 

15 {67)7SuthWRCf 39 (39) Queen v Greedhary Ma ijee 

16 (83) 1883 Pun Be \o 22 Cr p 49 (50) Fuikir V £ni>r«s 
Also see S 272 Note 2 

17 {e6)21}er331(335) 

( 05) 2 Cn L Jour 609 (610) 7 Bom L B 731 Emperor r Das Mam (Op a on of usicsjors was not 

taken ) 

18 ( 12) 13 Cri L Jour Ca (63) 13 Ind Cas 39S (C4I) Jany BsAadur Lot t Emperor 

19 ( 34} 21 Ain 1934 1 at 330 (33JJ 35 Cti L Jour 13^> Shyamz Charan t Emperor 
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8. Partial plea of guilty. — Where m a chargo of mtcntionallj Rising false 
OMilenco m two altcmato stalcmcnts, the a«:usctl pleads guiU> as to one it docs notty 
any means follow that a ^cr(lIct of not giultj is to bo recorded m Iho alternative matter 
of the charge That ought to Ixj tried m Uio ordinarv w a> ' M here tiio prisoner pleads not 
guilt} to the graver offence charged Init guillj to tho minor offence charged, the Court 
should proceed to trj him for the graver offence It is not compclcnt to tho Public Prose 
cutor to withdraw tho charge after tbo accused lia<l been nrraigno<l and pleaded not guilty 
Tho prisoner is entitled to a tiial and a clear verdict of the jiir> * 

9 “ Claims to be tried — A iJca of “not (/titlli/” is not recognised by Ife 
Code Tho accused can plead gutUy under this section ho can claim to Ic fried or he can 
refuse to plead which amounts to tho sanio thing ns claiming to 1® trictl A plea of net 
guilty amounts to a claim to bo tried * Wlicro an accused claims to be tried or makes a 
plea which amounts to such a plea tho Court should rcgulnrlj tr> tlio acciiscKl and canect 
convict him on a confession before the committing Magi-stratc * In such eases there «houlJ 
be a formal trial bj the juij or with tho aid of asscasors * If tho accii'-etl claiming to t« 
tried, pleads that his act comes under nnj of tho general etceptions in tho Penal Code ha 
must plead them spcciScallj In tho absence of such a plea the absence of such circum 
stances will be presumed under S 105 of the Evidence Act* But this does not mesa that 
the accused must lead the evidence If it is apparent from the evidence on tho record, 
whether produced hi prosecution or bj the defence tint tho general exception would arP^f* 
then the presumption is removed and it is open to tho Court to consider whether the 


Note 8 

1 - ... 

< 

2 

Note 9 

1 { U)1 AIR 1914 Cal 901 (90 n 41Call072 15 Cri L Joor 160 rmprrpr t AVmal 

< 31) 16 AIR 1931 Cal 341 (343) 53Call2I4 32 Cn L Jour 667 ATJ 1 t<ni / t Emperor 
Aho Gee hots 1 aod 8 272, Note 2 

2 ( 70) 2 N W P H C R 479 (480) Queen v nur$ooKh 
i, 80) 1830 All W R 22 (23) Tinpresj v Txka Ram 

3 ( 73) 5 MV P H C R 110 (112) g«<en v Clint Ham 
1 90) 14 Roiq 564 (566) Queen Empresi t Sakitaram 

< 88) 1888 Rat 410 (410 411) Queen Emprea v ilalhan 

(04) 1 Cn L Jour 772 (773) 6 QamIiR671 Emperors Vahmad Ismaxl 
i 05) 2 Cn L Jour 609 (610) 7 Bom L R 731 Emperor x Bax Eanx 
( 07) 6 Cci L Jour 424 (425) 9 Bom L R 1346 E uperor r Somabhax Nathabhax 

4 ( 15) 2 AIR 1915 Cal 773 (778) 30 lad Cas 113 (117) IB Cn L Jour 561 (FB) Emperor x Upendramth 
Bas (Plea of grave and sudden provocat on ) 

( 16) 3 AIR 1916 Cal 633 (636) 16 Cn L Jour 721 Emperor v Dioxjendra C^ianifra (Plen o( accideot 
taken b? the accused ) 

( 22) 9 AIR 1922 Lnh 1 (20) 3 Lah 144 23 Cn L Jour 613 Naratn Das v Emperor (Right ot pd™'® 
defence of property set up ) 

( 04) 1 Cn L Jour 427 (427 4'’S) 1901 All W R 113 Emperor x GuUn 

(101 n Cr T . .e. PT r « bordlDSlfl 

( ofrghl 



V 18) 1 Lai L R 62 (65) 2»i re Jamskeer Strdar 
Also^eeS 34'’ Rote *>3 
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TMilpnco pro\c<i f!.'\li«factonlj Ih® accused corner within the exception * Thus a hero a 
right of pnxate defence is not p!eft<lc«l, tbo Court on finding on the evidence before it that 
liic nccu-vcd acted m his right of private defence la bound to take cognizance of the same* 
10 Plea must be by the accused himself. — The acidised shoiilil plead by 
lii3 oriii moutli^ and not bj pleader* iinlcsa such pleader has been i»rmitted b> the 
Court to appear in the place of the accused * Seo also s 255 Soto 7 
As to ailmissions bj j leader, see the undermentioned eases * 

11. Record of the plea — If the accused pleads guiltj , tho Court should niako 
a record of «uch ilea* It is not the duly of the Court, at the time of recording such plea, 
to decide whether anj statem®nt accompanjing it is true or false Any such statement 
mu t be regarded onl\ as cxplanator> of the plea* Tho whole of the statement made hy 
a prisoner should l« recorded asnearlj os possible in the \er> words used bj him though 
it need not bo recorded in a foreign language unknown to the Court or Afagistrate the uso 
of which makes it necossarj to bi^'® recourse to an interpreter The language m which tho 
statement i3 convejed to the Court b> the interpreter is the language in which it should bo 
recorded * The plea of guiltj should he taken down in the form of question and answer and 


5 f’S) 10 4111 19’3 All 337 ( 32 S) AH 329 31 Cn L Jour 225 VI dnandxy Emperor (Caseunder 
S 84 reo&l Code — Insanit; — Previous and subsequent madness of aeensed slioold be considered as 
leading to inference of insanit; ) 

{ 11) 13 Cn Ii Jour 18 (18) 6 lad Cas 1083 (Mad) In re Garujn Pay toyya (Case in which the accusedl 
exceeded hu right of private defenre » Sentence altered from one of death to rigorous unpruonment 
for sevea years ) 

(12) 13 Cn L Jour 90o (911) 1? fnd Cas 1001 (Cal) Jho.\r% Chamar v Emperor (Case m which 

evidence dbclosed that the aceu«od had a right of private defence — Acensed were acquitted ) 

€ ( 86) 23 AIR 1936 Rang 1 (2) 3? Cn L Joor 293 Nga Ea Setn t Emperor 

(24) 11 AIR 19»4 All 045 (051) 20CnLJour501 Emperorv Kxehen Lai 

(24) 11 AIR 1924 All 094 (694) 25 Cn L Jour 472 Umti Singh v Emperor (Plea of jnstifflat on 


Also Me a iou huie 1 


Note 10 


1 ( 04) 1 Cn Ij Jour 939 (939) 6 Don* Tj R 861 Emperor v Surstnj 

( 71) 15 Both W R Cr 42 (42) 6 Deng h R App 148 Queen v Boopa Goiialla 

2 (04)1 Cn L Jour 939 (939) 6DoinI»R8®l Emperor -v Surting 

(1900) 2 Bom Ij R 751 (752) Qu/en Empren v Sangaya (Plea of gudty by a pleader appo nted by 
the Court to defend tbe accused on a charge of marder n not binding on the accused ) 

3 (26) 16 AIR Rowv 21% (2^2) 50 Bom 250 37 Cn. It Joiie 410 Dorahihah Bnm/MH v 

Fmperor 

■4 (20) 7 AIR 1920 All 99 (101) 21 Cn It Jour 777 SAea 22arai« v Emperor (Such adm s« ons 


Note 11 

1 (07) 6 Cn L Jour 434 (436) 12 Cal W A 140 Deputy Legal Brniembrancer v Upendra 

Kumar Ghoie 

(08) 7 Cn Ij Jour 295 (396) igoqAHWNSI 5 All L Jour lo7 Emperorv Deohi 

JOj Emperor v KheoraJ 


Yusuf V Emperor 
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in the exact vrotds used by the accused * 

It 13 also desiiablo that Bhotlhand notes of proceedings of Session? Courts shoiill be 
rnamtamed so as to ensure a full and accurate record of what happens in Court* 

12 Plea of guilty — When may be accepted. — A plea of guilty in-ij be 
acccptetl by the Court and the accused may bo comictcd thereon without the matter gota; 
before the assessors oi the jury ^ But the Contt is not bound to accept a plea of guilty lo 
all cases On the other hand, the Court most carefully consider whether the accused has 
fully understood the nature of the charge lo which ho pleads guiUj.* In cases wbero Ibe 
natural sequence of accepting the plea of guilty would be a sentence of death, it is not la 
accordance with the usual practice lo accept a plea of guilty.* Murder is a mixed que-boa 
of law and fact and unless the Court is satisGcd that the accused knew exactly what ivas 
implied by his plea of guilty, the plea should not bo accepted but the caso should bo tfi&l, 
especially where the accused is an ignorant person.* An accused person docs not plead to a 
section of a ciiminal statute He pleads guilty or not guilty to the facts alleged that discloe 
an offence under that section. Sometimes a “plea of guilty" is an admission only of the 
facts alleged and not the offence, as when such facts do not in law constitute tho offence 
So n plea of guilty cannot bo accepted when tho offence in question has not been comnnttol 
in the eye of law* A plea of guilty cannot be accepletl when it is clear thnt’tho offence 


4 ( 03) S Bom L B 090 (1000) Emperor r Abdul llooeain 

5 ( 24) 11 AIR 192 1 Cal 257 (288) 25 Cn L Jour 817 (FR), Emperor t Barendra Kumar. 
Also see 8 356, hote 11 

Note 12 

I / ("n a « *U TV T> r. T m mu t, 


( 68) lO^Suth W U Cr 43 (43) 2 Deng L R 23 jTB) Queen t Sree ATatii 


. Emperor 


( 22) 9 AIR 1922 All 233 (233) 23 Cn L Jour 283 Dalli t Emperor ' 


' Sanghary Emperor 
^ unpat Y Emperor 


r (The accused was • 
Y Kasm 


Auo see u 213, Note 2 
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■n as not corrccllj stated to him ^ Each cafse dojiends, lionet cr, upon its on n circumstances 
tihich should be examined to see nhetber tho ple% of guilt j 13 one nbich should bo acted 
upon* nbere the prisoner has tho scrticos of a pleader and a plea of guiltj is made 
ad\isedl> the Court can certainly conxict him on his plea® But nhero an accused, who is 
charged for an offence under S 302 Penal Code (for which there is a clear pnma facie 
ctidence), pleads guilty to an offence uixlcr Section 30l, Penal Code, tho Court cannot 
accept the plea of guilty but should proceed to try him for tlic offence charged There 13 
no 1 revision for an inquiry for the purpose oI seeing if it is right and proper to cont ict the 
accused on his plea if any such enquiry 13 necessary it should take tho form of a trial and 
l«3 conducted ns such 

Though the section proMdea for n conaiclion being based on the accused's plea of 
guilt\ entered at the commencement of the proceedings, this does not mean that if at any 
later stage the accused pleads guilty the Court 13 not entitled to record the plea and conMCt 
the accu=cd on such plea** 

13 “Thereon” m sub-section (2). — The word ‘thereon" shows that the 
con\ iction is on the plea recorded before the Sessions Judge and has no reference to what 
has passed before the llagistrate in the preliminary enquiry So, if the accused makes a 
plea which amounts to a claim to be tried before the Sessions Judge, he cannot be 
convicted on a confession made before the corainitticg Magistrate * 

'\\'here an accused pleads guilty to tho offence charged, he may either bo comicted 
foe the offence or, as has been seen m ^ote 12 the regulai trial may bo proceeded with 
He must not bo convicted of a different offence of which ho did not plead guilty and for 
which he was not tried * Thus, a person pleading guilty to a charge of murder cannot bo 
convicted of culpable homicide cot amounting to murder* Similarly, a person pleading 
guilty to a charge of culpable homicide not amoanltcg to murder cannot be convicted of 
causing grievous hurt* In order that there may be a conviction on a plea of guilty, the 
plea must be in respect of the offence charged Thus where an accused was charged of 
murder but the Court finding that there was no eMdence under that charge, convicted 
her of an offence under s 318 of the Penal Code considered to have been admitted by the 
aecu«ed, the comiction is illegal* 

The fact that the accused, tired of a lengthy trial or impressed by the weight of the 
evidence against him, or partly the one and jvirUy the other, decides to cut short proceedings 
in the hope that a lenient sentence would be passed on him, is not m itself a ground for 
departing from the ordinary tariff of punisbrnent for the offence ® 

14. Procedure where plea of guilty is not accepted. — Section 272 provides 
that where an accused person refuses to or does not plead or claims to be tried, the 
Court shall proceed to try the case There 13 no specific provision enabling the Court to try 
the ease where the accused pleads guilty and the Court does not accept the same, though 
sub 8 ( 2 ) 0 ! tins section piovides that he may bo convicted on such plea In England where 


Note 13 

1 (10)2M\ rnCP47g(i80) Queenx HuriooJUt (Tbis procedure seriously prejudiced the »cens«d ) 
( 72 92) 1872 1892 Lo«BurPut 497(197) fra Tito JPatlayT Qveen Brnprm (Confess on before a Uyoot } 
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the Court does not think it cxiwlient to act ttpon tlio accasaVs plea of guiltj, tho usual 
procedure la to adMse him to ^itlidras\ liia pica of guiltj and to plead not guiltj ^ In tbs 
countrj, the general trend of opinion 13 that the accused maj be treated in such cases as if 
bo bad pleaded not guilty, and that the tnal maj bo proceeded ^\itli m tho ordinarj a3>' 
The High Court of Calcutta ha'll hotie\cr, in tlio undermentioned case,® held that tee 
discretion denoted by tho uord “inaj” 13 citlicr to convict tho accused, or in a suital'e 
case, to leave tho matter there and discharge him, hut does not include the poner to 
proceed with the trial against him In this view it has further hold therein that where a 
person has pleaded guiltj , lie ceases ipso facto to he an acctisctl jicrson Acconhng to tie 
Chief Court of Oudh the only comwc ojicn to the Court whore a plea of gmltj is cf't 
accepted h> it is to proceed to trial * 

As to the meaning of tho word “conviction" m this sub'wition, "cc tho nmler 
mentioned case® 

15. Plea of guilty by a co<accused — Under S 30 of the Evidence A'l, 
when more persons than one are heing tried jointly for the same offence, and a coc/<?5- 
made bj one of such persons affecting himself and some other of such persons is proretl 
the Court may take into consideration sucli confcsaion ns against such other person as well 
as against the person who makes such confostaon So tho question arises whether in WjCs 
where one of several accused J 0 intl> Incd ideads guiUj to the charge, ho can he said to be 
jointlj tried within the meaning of S 30 of the Evidence Act so as to render bis sdeua- 0 ^ 
receivable in evidence against the other accused In the undermentioned case,' the Ih^ 
Court of Calcutta has held that where a person pleads guiltj, tho only contso open totlie 
Court ( lohether it accepts such plea or not) is either to convict him or disehaige luni and 
that be can no longer be said to bo an accused person jointly tried with others This view 
as has been seen m Kote 14 m so far os it relates to cases where tho plea is sot accepted by 
the Court is against the general trend of opinion In cases where the plea of guilij ts 
accepted b> the Court, a conviction should foUow and tho accused will, of course cea* to 
be an accused person from that moment Section 30 of tho Evidence Act mil not therefore 
applj * In cases where tho plea of guilty is not acccpletl by the Court and the Court 

Note 14 

1 ( 31} 18 AIR 1931 Crtl 341 (843} 58 Cal 1214 32 Cri L Joot 6G7 Mahommad Tusuf t Kmiwror 


(28) 15 AIB 1928 Cal 775 (776) 30 Cn L Jour 508 Hasaruddtn Mahommad y Em^ror (Such* 
plea should not be acted upon In a case where the mtar«I sequence would be a senteace ot death) 

( 70) 13 Suth W E Cr 55 (56) 4 Beng L R App 101, Queen v Go6ai«r Bhoovan 

3 (31) 18 AIR 1931 Cal 341 (343) 58 £iiJ1214 32 Cn h Joae G67 Jfahommad Tusuf r Emperor 

4 ( 17) 4 AIR 1917 Oudh 362 (366) 18 Cri It Jour 742 20 Oudh Cas 13G ^es^io Smak y Emfer°'' 
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Note 15 

1 (31) 18 AIR 193X Cal 841 (343, 344) 58 Cal 1214 32 Cr I, J B67. Mohammad Tusuf y Emperor 
2. ( 99) 22 Mad 491 (493) 2 Weir 746, Queen Empress v Ldkshmayya Eandaram 
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liroccods to trial against him tlie n«in‘=o«l iloca notecase to l>c eo until the end of the trial 
and all the nccu'cd can ho troatoil as lieing triftl jomtlj witliin the meaning of S 30® But 
T\ill this alone make the ilea of guiltj hj one nccused cajahlc of being taken into con 
Fidcration again't the other nccusctl under S 30? In other \\or<l«i can a plea of guiltj 
made Wore n Court le ticated as the same ns a confession 'inwed” m n Court? See 
S. 312 >ote 2" for this nsiieet of the qi]e«lion 

\Mierc one of the nccu'eil pleads giiilt> and tlic Coiut accepts it, it should not 
defer his con\ iclion in onlor that Ins confession maj be consideiod against liis co accused 
Such a procedure is clearly against the spirit of the laa * The accused should bo convicted 
at once® and should be renio\cd from the dock in nbich case he can give evidence against 
his co accused® It is aluajs desirable to pass a sentence completely beforo calling ono 
accused uho i leads guiltj in a joint trial to gae evidence against a co accused/ so that 
the witnc'a im\ give his evidence free of all corrupt influence which the fear of impending 
punishment and the desire to obtain immnnity to himself at the expense of other pnsonei 
might otherwise produce* But the admissibility of the evidence of such accused pleading 
guilty ought not to be decided on the nairow technical ground that he had not been 
convicted but on the broad ground that when he gave bis evidence he was not m charge 
of jury and no issue remained to bo tried between him and the Crown* 

■Uhere, in a joint tnal, A is charged with murder and B with being an accessory 
after the fact, the question whether the deceased was murdered by A is an issue between D 
and the Crown and hence, tlic counsel fot D is entitled to insist on the proof of the muidei 
and challenge the e\ idence of it ev en if A bas pleaded guilty 
See also ^oto 8 on Section S55 

16. Appeal >- '^^here an accused pleads guilty and he is convicted thereon be 
has no right of appeal except ss to the extent or legality of the sentence See s 412 

"Where the Court has recorded that the accused pleaded guilty, the High Court 
cannot m a case m which the accused appeared by a pleader admit affidavit of the 
accused for the purpose of showing that be did not plead guilty If there has been any 
mistake in the matter it is the v akil, and not the client, who ought to make an affidavit ® 

( 01) 23 All 53(31) 1900 All W N 193 Qiiren t Palina 
(95) 2 Weir 493 (49J) In re iluppuh Aruhna JUoorlht/ 

( 11) 12 Cri L Jour 479 (479) 38 Cal 446 12 Ind Cas 87, Emperor 7 Keramai Sirdar 
( 11) 12 Cn L Jour 005 (603, 606) 12 Ind Cas 981 1911 Pub Be Ivo 16 Ce, Kanhaya y Emperor 
( 01) 3 Bora L II 437 (439) Atntj-Emperar t Jnnya 

3 ( 01) 3 Bom L It 437 (438) King Emperor y Annya 

(09) lOCriLJour 484 (486) 4 Ind Cas 57 (Cal), <SutHfev Tetcan y Emperor (Confessing accused 

sot com^tent witness ) 

( 15) 2 AIB 1915 All 221 (224) 37 All 217 16 Cri L Jour 327, Emperor y Dip Naram 
( 

4 (01) 23 All 53 (51, 55) 1900 AllW M92 Queenr Pallua 
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Wbero an accuswl person hns been convictcl on hi? omi plea of he is cci 

entitled on the notice being issued to him under S iw eub 9 (2) of the Cofle for stow _S 
cause against enhancement of sentence to go behind the ]Iea of giiiltj as a confess od cl 
4he facts alleged or to iMlldraw the plea* ThO High Court of Ilangoon has howerc 
held that m such a ease the accused is entitled to fihon cause against both his cont ctea 
and sentence notuithstnndino Ins plea ol guiU) * 

272.* If the accused refuses to, or does not, plead, or if he clainu 
Refusal to \ieadoc to be tried, the Court shall proceed to choose jurors cr 
cia ni to be tr «l assessors as hereinafter directed and to try the case 

Provided that, subject to the right of objection hereinafter mentionrd 
Trial by same jury the samc jury may iry» or the same assessors may ai2 
or as es-ors of several jn thc trial Of, as many accused persons successively as 
offenders in bUCCc on the CoUrt thmkS fit 

Synopsis 

1 Legislatve changes 

2 Refuses to or does not plead or R be claims to be (ned 

3 Trial by same jury or assessors of several offenders — Proviso 

hOTE to the Synop s Sec thc holes md «atr<l for tl e follow ng top cs 

Effect of tl e FOviao Seo hole 3 Soc* on joappl c illc to ca ci and coud1«<*-^ *** 

!,o m. - rrocca... Sf. koK •> tml o( ...er.1 fr-oos “•'S^ 

Pica 0! not ffuilty Sec hoie ^ Note 3 

1 Legislative changes — Thc first paragraph of this =ccton corrcspoii^s ^ 
s 803 0! the Code of I6QI and s 233 of tho Code ft 1872 The pro\ iso corro«roni33 to S 

of thc Oodo of 18GI and S 2GS of the Code of is 2 

2 “Refuses to, or does not, plead, or if he claims to be tried ’ -- ^ 
accused person charged with an offence can either plead gmlty or may claim to » 
tried A plea of not guilty is not recognised by tho Code ’ though euch a 

Will be considered as amounting to a claim to be tti*d As a matter of practice bow 
ever the espcessioa not guilty is generally used and is token as amounting to a 
to bo tried 

■Where an accused mal es no answer to tho question vihether bo is guiUj An enqnuy 
should be made whether he 11 obsUnafely mute or is dumb ex tiutatione det 1“ 
case a plea of claiming to be tried should be recorded and tho trial proceeded 
Were m answer to a charge of murder the accused stated I did not mean to kiUhi® 
why should I kill my brother ? Nor did I strike him so much that be should die 1^ 

I eld that tho statement amounted to a plea of not guiUj * See also the undermenl oew 
- case* 


• 1883 S 272 1872 Ss 238 365 1861 Ss 347 363 

2 ( f„i( and R'* 


Sect on 272 — Not« z 

1 { 14) 1 Ain 1914 Cal 901 (904) 41 Cal 1072 15 Cti L Jour 460 r, peror v A irnal Kanla 


4 t «j) 1B»2 Pun Re No Cr p 49 (50) Fakir t Fnpress (Aocu ed say Dg that he blloJ 
cfalnuag that he was not 1 able to pun shment as tU Court haft no innsd cl on over b m 
one of clfljfO Dg to he tr ) 

Al osce S 271 Note? 
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\Mioro nn nccu^cd i3 put upon his trial anil Iia3 plcjidcil “not guiH>" to tlio clmrpo 
or In*; claimed to be tried lie 13 onlitlod to have the frnl proceeded with® as 5 protection 
npainst a future proceeding ngiinst him m respect of the eimo charge* IIo cannot bo 
rcIca«od witbout trial on (ho ground that there la no c«3o against him ^ Nor cm ho bo 
convicted without trnl solely upon a confession Wore (ho committing Magistrate® But 
according to the High Court of Bombay, it is open to tho Sessions Judge, instead of pro 
cccdiDg to chcK>o tho jurors and tr\ mg the ca**©, to refer the same to tho High Court under 
S 433 if he i3 of opinion that tho trial is not desirable* 

3. Trial by same jury or assessors of several offenders — Proviso. — 
It has been «ccn in s 233 that a; here •several changes are made against an accused person, 
tho general rale is that each charge should bo tried •leparatclj The same principle will also 
applv where «c\ oral persons arc accused of offences in a ease The general rule is that they 
should be tried geparateh except in ea<«s falling within S 239^ This proviso enacts that m 
tho^ ca«es m which several accused persons m a Sessions case are to bo tried eeparatelj , 
it 13 cot nece<?3arj to choo'^e a fresh jurj or a fresh set of nssc’sors for each such separate 
trial, and that the same jurj or assessors ma> act m all tho trials, subject, of course, to the 
right of the accused prov ided in the Code to object to the jury or any one or moro meniberg 
of the jury* 

But the same jury may try or the same a^se^rs may aid in the trial of any 
number of accused persons in a case only one after the other and not simultaneously^ 
A simultaneous trial m such cases is an illegality w hicb is not curable by S 637 of the Code * 
In tho ucdoriuentioncd case* certain mcmhcis of two opposing parties m a not were 
sent up for trial under two distinct committals After the close of the case for tho prosecution 
in one of the cases, the Sessions Judge postponed the taking of tho evidence for the defence 
and proceeded to examine the witnesses for tho prosecution in the other caso before tho 
same jury He then took the evidence of the witnesses for tho defence in the first case and 
m the counter case in the order named and then summed up tho facts in both the cases to 
tho jury who returned a verdict lo respect of all the accused Prineep, J, observed as 
follows 

“The law declares that the ‘same jury may try as many accused persons 
successively as to the Court seems fit * By this we understand that ono trial is to 
follow the other, that is that on tho conclusion of one trial, the same jury may proceed 
to try the accused in the next case Tho law docs not contemplate that two trials shall 
be conducted piecemeal m such a manner that at their conclusion the jury' shall bo 
called upon to decide at ono and the samo time upon two distinct classes of evidence 
which, though they have points m common, require careful discrimination as hearing 

5 ( 83) 12 CftI It rep 120 (121) Emyreu v Sagantbur 
\ C8) 10 Suth IT R Cr 43 (43) 2 Beng L B 23 (FB), Quten t SrtAanf Charal 

(01) 1 Cn L Jour 772 (773) 6 Bom L B 671 EtnyerorT Muhamed limail (Judge considering that 

e 

7 • * 

' ' it (A Sessions Court has no autbonty to 

' " . T Jnant Earayan (Accused 

already tried and acquitted in regard to same matter ) 
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upon the guilt or innocence of tno mU of accu.-rfjtl. IndeiJcndently of the irregnUnlf 
of the proceeding, no jur> ought, x;e think, to be plucrtl in such on cmbarrasanj 
jiosition ” 


273 .* (/) In trials before the High Court, when it appears to the 
Entry on unsuH High Court, at any time before the commencement of the 
tamable charge? trial of the person charged, that any charge or any portion 
thereof is clearly unsustainable, the Judge may make on the charge an 
entry to that effect 

( 2 ) Such entry shall have the effect of staying proceedings upon ths 
Effect of entry charge Or portion of the charge, as the case may be. 

1 . Object and applicability of the section. — The section i3 intended to 
pioviclc a short nnd olTcctnc nnj bj tthich charges which ha\c no merits insj bedisitsd 
ot^ This special power is, however, onlj conferred on tlie High Courts* and cannot k 
exercised bj Sc-^aions Judges,* 

Applications under this section shonld be disjio^al of h> tlic High Court in thf 
exercise of its otdinar> original criminal junsdiction.* 

2. “ The Judge may make on the charge an entry to that effect”— 
Sub-section (1) — Where tho Court is of ojunion that no oJicneo is matlo out it u its 
duty to make an order under this scctioo and stay proceedings.* But the clinrge ^ 
clearly unsustainable, otherwise the Judge should not take into bis own hands the functions 
of tho jury* Where in a trial before the High Court it appeared that the mode of Ukirg 
evidence in tho prehtninarj inquiry was entirely erroneous, it was bold that an entry under 
this section should bo made and the prisoner sent hack before the 3 fagi«trate for the 
depositions to bo taken afresh * 

3. Effect of the entry-Sub-section (2) — An entry made under this secton 
has not the effect of an acquittal The acaised may again be tried for tho same ofTeuce- 
Section 439 has no application to an entry made under this section See subJ. 
section For stay of proceedings under other sections, sec S. 145, sub s (5), S Siff; S 4W, 
sub s (2), and S 4G5, sub s (i) 


• 1882 S 273, 1872 and 1861 AJ 
Section 273 — Note 1 

1 / ‘>01 ir 4Tn too TbI 7«!n /7Pnl n r*! tnjo a, r t t . . 

2 • 

3 • . 

. wu 

no evidence that acco'ed has committed oUence js that it may direct jury to return verdict of no* 

)[X]ofI8<i’) 

Note 2 

1 ( 421 29 AIR 1942 Bom 212 (213 514) 43 Cn I, Jour 273 ILR (1942) Bom 534 201 Ind Cas 
Emperor v Jlusetnalh rifapataffi (It is for the Court to make the entry under thh •“ 
Clerk of the Crown cannot withdraw the charge on the ground that there is no evidence to go to tb« 


' « ‘ •*■*•' '* ‘itaituur t,4iouB ol taking the e.idence 10 

preliminary investigation erroneous— Note most be made ) 

Note 3 
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C — Choosing a Jury, 

274.* (/) In trials before the High Court the jury shall consist of 
Nnmix'r of ] trr nine persons 

( 2 ) In trials by jury before the Court of Session the jury shall consist 
of such uneven number, not being less than five or more than nine, as the 
•[Provincial Government}, by order applicable to any particular district or 
to any particular class of offences in that district, may direct 

Provided that, where any accused person is charged with an offence 
punishable with death, the jury shall consist of not less than seven persons 
and, if practicable, of nine persons 
a SiibslilM/eii by A 0 for Eocal Government 

1 Legislative changes 

Difference betiLcen the Code of 16G1 and the Code of 1S72 — 

The number of which a jury was to consist, under tho Code of 1851, was /itc or 
an uneven number not less than five and not moro than nine Tins number was reduced 
to three m tho Code of 1S72 Both s 327 of tho Code of 1861 and S 236 of the Code of 1872 
however, dealt with the number of jury in Sessions Courts onl> 

Difference belicccn the Codes of 1672 and 1882 — 

Tho provision as to the number of jury m Oic High Courts was newly added to tho 
section in 1682 

Difference hetueen the Codes of 18S2 and 1608 — 

There was no change effected m (he Code of I89S, but b> the Cnmmal Law 
Amendment Act, 12 [iH] of 1923, the word “five* in subs ( 2 ) of the section was substituted 
for the word 'three” which occurred m the second paragraph of the old section Tho 
prov iso to tho section was also newly added by tho said Act of 1923 

2 Non-compliance with the section — Effect of — A trial by a juij 
coiisistmg of a larger number of men than is authorized by the section is a nullity^ 
hiroilatly, a trial bj a jury consisting of a smallci number of men than that required by 
law IS without jurisdiction * 

3 “Jury,” meaning o( — See Section 267, Note 1 

4 Jury in cases of offences punishable with death — Proviso. — As 
his been Been m S 269, the Provincial Government may direct that the trial of certain 
offences shall bo by jury in any district Where an offence punishable with death 13 so 
declared to be triable by jury, this proviso will apply, and the jury should consist of nine 
persons unless it 13 impracticable to get that number, m which case the number should ho 
at least seven Under s S 2 G, the number of jurors to be summoned is to be double tho 
number required for tho trial Where ft lesser number of persons is summoned, and some 
of them do not attend, with the result that seven persons are empanelled, it cannot be said 
that it 13 impracticable to get a jury of nine, and amsequently the tribunal is not ono 
legallj constituted * Where onl> fourteen per&ona were summoned but eleven of them were 


rmperor v Kuhore Khanra (ITcrder iruil — Jniy o! Beven cmpaDelled tboagb it wu not 
impracticable lo empanel jorj of nine— Trial JHeeal ) 

Note 4 

1 (28) 15 Ain J928 Cal 615 (CIS C4C) 55 Cal 794 29CriL Jour 927 SerajulJiUm J Emr^cr 
(Twelve persons only summoned ) 
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present out o£ bowc\cr, only se\cn ^cro cmpancllcil and it ^as not shown that it 

^as not practicable to get nmo persons, it wfts held that Ihojnr} was illegally constitated 
and the timl bad" 

But where eighteen iiersons were Bummonod out of whom onlj eight attended aid 
consequently only a jury of seven was empanelled, it was held that the proceeding were 
not Mtiated* ^^^Iero, howo\cr, out of eighteen persons summoned onlj nine were presert 
and tho Judge chose 6C\cn jurors b> lot and did not attempt to empanel the remaining t«ti 
although no objection was taken to them, it was held that tho trial was Mtmtod abwho' 
■Where there is nothing on tho record to show whether tho tnal Court considered 
tho practicabilitj of having nmo jurors, Iho High Court on appeal ought to proceed on the 
assumption that tho trial in tho lower Court took place in full accordance with be 
requirements of suh s ( 2 ) of this scclioft * 

As to when an objection ns to tho constitution of the jurj can Ic taken, sec ^o'e 6 
on Section 27G 

*275. (/) In a trial by jury before the High Court or Court of 

Jury lor trial of Euro Session of a person who has been found under the 
pean and Indian British provisions of this Code to be an European or Indian 
Eubjecta and others. British subject, a majority of the j ury shall, if stic h 
• Code ol 1898, ongbal S 275 

J ury iar lri«Z o/ persons 275. In a tnal by jory befora the Conrt of Session of a person not 

not Europeans or Aineneans being on European or ao American, a majority of the jury shalk d t* *“ 
before Court of Session desires, consist cl persons who arc neither Eoroj«ans nor Amenwa. 

1882 S 275 , 1872 S 241 , 1861 S 32$ 
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person before the first juror ts called and accepted so requires, consist, 
in the case of an European British subject, of persons who are Europeans 
or Americans and, in the case of an Indian British subject, of Indians. 

( 2 ) In any such trial by jury of a person who has been found under 
the provisions of this Code to be an European (other than an European 
British subject) or an American, a majority of the jury shall, if practicable 
and if such European or American before the first juror is called and 
accepted so requires, consist of persons who are Europeans or Americans. 
R This eection siib'litiiled for the original mtion by the Cntnin'il Law Amendment Act, 12 [XII] 
of 

Synopjir 

1. Scope ol the section 

2 Right to be tried by majoniy of jurors ol the nationality of the accused 

3 Privileges of Europeans other than British subjects 

4 * Who has been found . Indian British subjects '' 

5 ' European *’ 

1. Scope of the section. — Section 275, as it stood before 1923, provided thit, 
m a tnal by jurj’ of a person not an European or American, a majority of the jury should 
consist of persons who were neither Europeans nor Americans Section 450, now repealed, 
provided that m all trials of European BnUsh subjects before the High Court or the Court 
of Session the accused na) claim to be tned by jury, half the number of which should bo 
Europeans or Americans, provided, m cases triable with the aid of assessors, bo may, 
instead of claiming to be tried by jury, claim that half the number of assessois should be 
Europeans or Americans Section 460. also now repealed, piovided that m the caso of an 
European not being a British subject or an American, half the number of the jury or 
assessors, as the case may be, should, if practicable, consist of Europeans or Americans ^ 
This section and S SS4A together deal with the matter dealt with by the said ss 275, 450 
and 4C0, but with the following important changes . 

In trials by jwy — 

If the accused is an European British st^ject, ho may claim that the majoiity of 
the jury shall be Europeans or Amencans. If the accused is an Indian British subject, bo 
may claim that the majority of the jurj shall consist of Indians. If he is an European 
tiof being a Biitish subject, or an American, he may claim that a majoritj of tho jury 
shall consist of Europeans or Americans and this will be allowed only where it 13 practicable 
In trials tilth the aid of assessors — 

If the accused is an European British subject, he ma> claim that all the assessors 
should be Europeans or Americans If he is an Indian British subject, ho may claim tliat 
all the assessors should bo Indians If bo is an European not being a British subject or an 
American, he may claim that all the assessors shall be Europeans or Americans and thiJ 
will bo allowed where it is ptacUcable to do so 

Tho claim to bo tried as an European or Indian British subject mentioned in Ss. 523 \ 
and 523B is a different and distinct one from tho claim to be tried by a majority of 
European or Indian jurj as mentioned in this section, though it can onlj be put forward 
by a person who has, m the language of the section, been found under the provisions of the 
Code to be an European or on Indian British subject^ 

A claim to bo tried under this section can validlj be made whether tlie coinrl nnant 
and the accused arc both European or lolian British subjects, or one is an European and 

Section 275 — Note X 

1 See also (1665) 3 Solh W R Cr 14 (14) Empress t /oAw Lo^ley (Case nncler S 323 el the Cod® 
of 1661) I / *- 

2. (*25) 12 AIR 1925 C*1 38 1 (387) 51 Col 980 • 20 Cn L Joar 333 Emperor r Ilarei^dra 
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the other an Indian Uriti^h subject * 

2 . Rjght to be tried by majority of jurors of the nationality of tht 

accused. Under the High Court Criminal Procedtiro Act, 1875, a person who wM cut 

an European Pritish subject not entitled to bo tried b> a jury consisting of a majonty 
of persons who were neither Europeans nor Atnonems.* Such a right was first rccognjed 
by the Code of 18S2 Thero is, howo^c^, no jiroMSion that the jurors should be co Teligiwtih 
with the accused* 

3. Privileges of Europeans other than British subjects. — Uuroitans 
other than European British subjects or Atnencaas Imc, under sub s (2) of this section, s 
right that a majontj of tho jury shall, if practicable, consist of persons who arc Eutoicsm 
or Americans, and, under s 235A, in tlio case of trials with tho aid of assCSsOrs, all tie 
assessors shall, if practicable, bo persons who nte Europeans or Americans Thcj have co 
other special pn\ ilogcs * 

4. “ Who has been found • Indian British subject.” — It i3 cot 
sufficient for the accused to mcrelj awrt that be is an European or Indian Bntish sn^J ^ 
He should ha^c been found under the ptovtstons of this Code to liclong to the partiechr 
nationahlj ^ As to atich prOMSions, see S3 413, 523\ and 623U 

5. “European " — An “Anglo Indian” is not nn Eurojx'an within tbcraeacics 
of this section ' 

276. The jurors shall be chosen by lot from the persons summoned 
Jnrora to he to act as such in such manner as the High Court may 
chosen by lot time to time by rule directs 
Provided that — 

first, pending the issue under this section of rules for any Court the 
Existing pnvctice practice now prevailing in such Court in respect to 
maintnined the choostng Of jurors shall be followed; 

secondly, in case of a deficiency of persons summoned, the number 
persons not sum- of jurors required may, with the leave of the 
moned when eligible, Court, be chosen from such other persons as 
may be present , 

trials before special thirdly, in a trial before any High Court in the 

town which is the usual place of sitting of such 

High Court — 

(a) if the accused person is charged with having committed an 
offence punishable with death, or 

*1882 S. 276, 1872 S 240. lesi S 342 

3 (’35) 22 AIR 1935 Rang 67 ^6B) 13 Rang 104 30 Cn L Jour 595 (FlJ) Scolt T Emperor 
Note 2 

1 (75) 1 Com 232 (236) lieg t Eelu Dha* Gopaldeti 

2 (1865) 1 Suth W n Cr 2 ( 2 ) In re BhartU Chandra Chrxstian 

, , „ Note 3 

1 (33)20 AIR 1933 tsag 136(147) 34 Cn I, Jont 505 29 hag L R 251 V Emperor 

, - - . Note 4 « 


uuuni luis Witiiou w luamiamaDie OelOre iiist juror b empanelled)] 

Note S 

1 n(l2lA,IEiSMr.t200(m) ISMJTI 35 0»I,Jonr837. 0»l,.mY. Em^iror 
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(fc) if in any other case a Judge of the High Court so directs, 
the jurors shall be chosen from the special jury list hereinafter 
prescribed, and 

fourthly, in any district for which the *1 Provincial Government) has 
declared that the trial ol certain offences may be by special jury, 
the jurors shall, in any case in which the Judge so directs, be 
chosen from the special jury list prescribed in section 325. 
ft Substitutfi bj A O for Lociil GoTftrnment * 

Synopsis 

1 Legislative changes 4 Deficiency of persons — Second proviso 

2 Scope of the section S Special jury 

3 ■ Shall be chosen by lot from the persons ® Defect m selecting jurors by lot. 

summoned to act 7 High Court rules as to balloting 

1. Legislative changes. — There tins no materiftl difference betneen s 812 of 
the Code of ISGl and S 210 of the Code of 1672 corresponding to this section 

Difference heticeen the Codes of 1S72 anti 1S82 

A proviso corresponding to the protiso first, second and thud of this section was 
added in S 2TG of the Code of 1882 

The words “in such manner «s the High Court ma\ from time to time b> rule direct ' 
were ncwlj added 

Difference heiv,ecn the Codes of 16B2 and 1698 — 

The last paragraph of the proviso was ncwlj added m 1898 
imendment tn 1923 — 

The words “in the Presidency Towns’* were substituted bj the words * in a trial before 
anj High Court in the town which is the usual place of sitting of such High Court," 
in proviso thirdly bj tho Code of Cnromal Procedure (Amendment) Act is Csviii] 
of 1923 

2 Scope of the section. Section 32G provides that the names of those who 
are to be summoned to act as jurors should bo drawn bj lot from among the whole body 
of persons who are m the list of jurors. This section providee that those again who arc to 
try a particular case are to bo similar!} chosen b} lot from among tho persons bo 
summoned, or, where there is a deficieiicy, from amongst such other persons as might he 
present in Court Where a Judge fails to oblvin a panel m this manner, it is his dul} to 
postpone tho trial until the requisite number of jurors has been obtained in the manner 
provided bj Jaw ^ The Db}eci of ihoso prtujsons >3 lo securo as imparhaJ trjnJ b> rendering 
imixjssiblc an} intentional selection of jurors lo try a particular caso and an accused person 
has a right to claim to bo tried by a jury cho=en with strict regard to all the safeguards 
provided therein to eccure perfect impartiality ’ 

This section and the following S3 277, 978 and 279 must bo read together ns pres 
cribing the procedure for empanelling jurors* the former, with all its proviso'’, being a 
Section 276 — Note 2 

* 870 Suba T Emperor 

iders suitable — It be is 
jury) 

■ . • (Overruled oo ftoolber 

• . mperor (Procedure pre* 

Btriwia uy > .lu w imi'eraiive and U must De loiknrcdj 
Ako see S 279 isote 2 «nd S 325 kote 5 

3 (31) 16 AIR 1931 Cal 703 (791) 68 Cal 1272 33 CnL Jour 129 Safcefca/i SfeiiA v Fmperor. 
(33)20 AIR 1933 A11911 (915) 65^11210 38 Crt L Jour 654 Lain v retpiT or 
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gencrnl section clciling 'nith the general mlurc of the proceJure, the detail? of thl 
procedare being given in the latter* The procednro to be adopted n as foUovra In lie 
first instance a ballot sbowld be taken from among the penons sammoncd under S.32C,* 
without any preliminaij cnijuirj as to how nianj of th( m arc present, t c, thonsraMcf 
the persons summoned should bo drawn from the box, one b> one, eacli after another, 
called aloud as cacli is diawm and the accused asked whether lie Im anj objection to 'sici 
juror If he objects, the objection should be decided and the juror either retained orrfjf<tfd 
as the case ma> bo TOcn all the names have Icon so drawn and a number of piRou 
have answered to their names and accepted without oljcction, a deficicncj in the rernh' 
of jicrsons required, i! nnj, will become manifest Tho doficicnc} will Ic the nnmlcrly 
which the number of pci-sons answering their mines and cmj’ftncllcd falls short ol lie 
number of persons of which the jurj should consist At this stage, the second prorKi to 
the section begins to operate and the Court has to exercise a discretion whether to ahw 
persons to bo chosen from among tho«e present in Court m suftlcient number to 
the deficicncj , or whether to a<ljo«rn the ca‘=e for a fresh jiirj to bo summoned If tie 
Court decides to choose fiom among tho persons present, the accti'ied should be asked as 
each such person is chosen, whether he objects to him and after deciding tho ohjccfcca 
should proceed to choose other persons present m tlio wimo manner until the defiaercy*^ 
made up ® 

A jurj not empanelled lu acconlanco with these principle is not one constitntcd a 
aeeoidanCQ with tho law’ . 


3. “Shall be chosen by lot from the persons summoned to act" — 
Sub section (8) of S 279 indicates that the manner of choosing h\f lot provided by 
section appbes only to jurors alfendtiiQ m obedience to summons and not to pcr«oM 
Bolectcd from those present in Court * 

Tho Judge 13 not required before he draws lots to asccriam how manj of tb® 
persons summoned to serve as jurors arc present If bj drawing tlie names one bj one be 
IS able to empanel a jui j of 9 in a murder case then bo has done all that the law reqtti^®* 
him to do It does not matter that only 9 persons out of is summoned were 
Choosing by lot does not mem that a smaller number must be chosen frtni a larger 
number * 

It IS desirable, if not necessary, that the Judge should, where all the jurors bare 
been chosen by lot, specifically state that they have been so chosen by loL’ "uiiere one cf 


4 ( 28) 15 Ain 1928 Cal 83 (87) 55 Cal 371 . 29 Cn L Jonr 437 
(Per Mukerj], J } 

5 “ — 

6 

(A . 

Also see b 2V9, Note 4. 


(FB). Kedamath t 


amath T EMpf^ 
OTerrnled ) 


I 

( 29) 16 AIR 1929 Cal 92 (93) 30 Cri Is Jour 484 Inlat llandal r Emperor. 

Note 3 

1 (’28) 15 AIR ms Pat 1 (2) 28 Cn 1. Jour 831 7 Pat 61, v Flmperor 

385^ ^2 Cri^L^JoQr^4r)*^ ^ (Dissenting from 33 ' 

( 25) 12 AIR 1925 Cal 798 (799) ^6 Cn L Joax 619. Goiemment of Bengal y iZuchu Khan , 
[See flto ( 28) 15 AIR 1928 Cal 83 (86) 65 Cal 371 29 Cn L Jour 437 (FB). Kedamath t Emperor 1 
Also see 8 279, Note 4. ' ' 


2 (’43) 80 A I R 1913 Cal 615 (519) ILB(1913) 1 Ga!522 44 Cm L Jour 483 • 206 Ind Cas26 
Emperor t Ktthore Khanra 

3 (27) 14 Ain 1927 N.g 117(117) 29 Cn L Jon, 177, So,;,!, v Emf <ror 
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the jurore a {yrson nho ^a3 not ontitM to sit on the jiirj , having not been summoned, 
it was lield that the Court was not propcrl} constituted * 

^\'he^e, out of the por‘’On3 summoned tJio Court nsl»od tho-'C who know English to 
sit apart and from out of such persons cho<so tlio number reijuired by lot, and tins procedure 
was consented to bj the Public Prosecutor and by the counsel for tho accused m view of 
the fact that there were in the case certain documents in English and identity of hand- 
wntmg was a fact m issue, it was held that tho choosing having been done by lot the 
action of tho Court m making the choice from amongst those who knew English was well 
Within its inliercnt powers of ensuring a fair trial® 

4. Deficiency of persons — Second proviso. — Tho word "juroi” m tho 
second proviso to the section is a gcncial term meaning both special ami comtnoK jurors 
and, therefore, the procedure provided tberom for making up any deficiency in tho number 
of jiersons summoned applies both to common ns well as to special jurors called under tho 
third and fourth provisos to tho section ' Thus, where eightcenspecialjurors were summoned 
but onlj five wero present, it was held that it was open to tho Judge to supplement the five 
special jurors with persons who happened to be present though they wore not in the special 
jurj list ® 

^Vhere the jurj, at the end of tbo bvllot, were found to bo four short and four 
gentlemen fit to bo jurors wore chosen from among tlie by standers, it was held that the 
procedure adopted was correct ® 

As has been seen in bote 2 above, the Court has a discretion in case of a deficiency 
in the number of persons suinmoacd, citlicr to choose tbo number of jurors required from 
among those picscnt and proceed with the trial, or to adjourn the trial® But the persons 
from amongst whom the deficiency is made up must be present vi Court Persons who are 
sot present is Court cannot bo sent for, for tbo purjiose of being called as jurors and then 
chosen A trial watb a jury consisting of persons so chosen is not a trial by a jury 
empanelled according to law ® 

A person is present withm the measiugof the section if he is in the precincts of tho 
Court building either because he has been summoned for other cases or by mere chance. 
It is not necessary that ho should be present witbm the foui walls of the actual court room 
la which the proceedings arc being ojnducted. The intention of the Eegislaturo is only to 
prevent the summoning of the individuals from the locality where a deficiency occurs m 
the number of persons summoned * 

^ (’27) 14 AIR 19i7 Cal 820 (820) : 28 Cn L Jour 674, Brnyeror » Irjan (The Ilish Ooart did not, 
however, order a retnal as the verdict was Jn accordance with the facts of the case ) 

5 (’30) 17 AIR 1930 Cal 437 (4 tO) : 32 Cri L Joar 455, ih v Emperor. 

Note 4 

X ( 31) 18 AIR 1931 Cal 79J (791, 795) ; 59 Cal 1272 ; 33 Cn E Jour 129, Sahtlah v Emperor 
( 33) 20 AIR 1933 Cal 635 (639) 60 Cat 725 . 34 Cn L Jour 1098, Uanxr Sheikh v Emperor. 

[See (’39) 26 A I R 1939 .Smd 209 (219) : 41 Cm E Jour 28 : I E R (1940) Kar 249, Skeicaram v. 
H»nj>vror ] 

2. ( 33) 20 AIR 1933 Cal 638 (639) • 60 Cal 725 34 Cn E Jour 1008, .Vanir Sheikh v Emperor. 

3 ( 31) 18 AIR 1931 Cal 178 (179) : 32 Cn E Jour 190 (TD). Emperor v Pane^M. 

4 {’28)15 AIR 1928 Cal 63(86) : 55 Cal 371 :29 Cn E Jour 437 (FC). £e<farBaf;» t Emperor 
(’31) 18 AIR 1931 Cal 178 (179) ! 32 Cri E Joar 190 Emperor v Panehu Sheikh 

5 (39)26 AIR 1930 Smd 209 (219) : 41 Cn LJoor 28 I EB (1910) Kar 249, Shevaram r. Emperor. 
(The actual pccscrce ol the potential juror in the Contt U the condition of hia eligibility— The fact that 
tho person euh'wjucclly summoned may be on the special jury list is no substitute for the fact that be 
was not present ) 

(’37) 24 AIR 1937 Cal 3a9 (390) : I E R (1937) 2 CWH82 t 33 Cn L Jour 870, Subei r Emperor. (Court 
cannot lummon jurors from town and fiU op deficiency from amongst them ) 

(•29) 10 AIR 1929 Cal 725 (729) s 66 Cal 835 J 31 Cn E Jour 251. .IbcJali v Emperor 
(■23) 15 AIR 1928 Cal 551 (552) : 30 Cri E Joor 120, ifd Sogirriiddin v. Emperor 
(29) 30 CnEJourl36(137) : 113 IndCas32S(&l», SadaralT Emperor. 

6. (’32) 19 AIR 1932 Cal 536 (537) : 59 Cal 1123 : S3 Cn E Jour 691. Ttrail v. Emperor. 
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There la no proMSioa m the Coclo bj ivhich the Court la to aacertam boforeband 
hov, many of the persona summoned to 8cr\o as jurors !iavonttcntle<l and thua to determine 
the deficiency ^hich has to he supplied Tho stage at Tihicli it should bo ascerhiincd whether 
the persons summoned Iia%c attended or not is not reaches! until their names arc called 
out for the purpose of empanollmg a jurj ’ 

The deficicncj mentioned in the iiro\i«o refers to the dcficicnc) in the number 
required to mahe up tho quorum under S 274 and not to the deficiencj in the mmimam 
number required for dnvuing lots® 

Tho uord ‘ chosen' in the prOMaosiinib means “eelcctcd" and not “chctecnbj lot.*^ 
5 Special jury PrOMSOs 3 and 4 deal with ca<ic3 in uliich a special jury may 

be summoned* A special juror is a person wliose name has been entered in a special list 
of persons prepared under Ss 313 and 325 such persons hoMng been selected by roasoa cl 
tbcir possessing suiienor qualifications in respect of propertj, cliarnctor or education which 
make them fit to Eer\c ns special jurors Where the accused is chargorl with an offecM 
punishable with death, a trial before the High Court should t7iiariahlj/ be by a 
jurj In other trials before tlic High Court t/ ike Judge so directs tho jurors may « 
chosen from tho special jurj list In the undermentioned ease* m which the accused was 
charged with an offence undei Section 12I \ of the Penal Code, the High Court allowed a 
special jurj 

The Sind Judicial Comnnssiooer s Court (now the Onef Court of Smd) i9 a Ihgh 
Court within the meaning of proMSO 3 to this section, and a Judge of that Court exerci^ 
jurisdiction as a Sessions Court has jxawcr to direct a special jurj to bo empanelled 
clause (b) of the pro\ iso * 

The word “chosen in proM^os 3 aiul i means chosen b\ lot” as m the sutetaabTe 
part of the section * 

6 Delect m selecting jurors by lot — There is a conflict of opinion on 
question whether a defect or irrcgulanty m tho constitution of Ibo jury, as for esft®P“ 
in not selecting jurj men by lot, is one curable by the application of S 637 On 
hand, it has been held by the High Courts of Madras * Nagpur* and Patna* and the Cme 
Court of Oudh^ that it is curable under s 637 On the other band, the High Courts o 

7 i 39) 26 AIK 1939 Sind 209 (219) 41 Cri L Jour 28 ILK (l940) Ivar 249, Shttcaram t [j 

deficiency is only apparent after names o! all tho^e eutninoDed and present hare been eihaos 
cb&nces oC loUery and cballenge ) 

(33) 20 AIR 1933 All 941 (946) 66 AI1210 35 Cri L Jour C68 Lola v Emperor 

8 ( 33) 20 AIR 1933 All 941 (946 947) 56 AU 210 35 Cn L Jour 668 Lala t Emperor 

9 (33) 20 AIR 1933 All 941 (947) 56 All 210 35 Cci L Jour 668 Lala \ Emperor 
(17)4 AIR 1917 Mad 770 (771) 18 Crili Jonrl5 In re Anxpe Palladu 

Note S 

1 ( 08) 8 Cti L Jour 281 (297) 10 Bom Jj R 818 Emperor v Bal Gangadhar Ttlak 

2 ( 28) 15 AIR 1928 Bom 74 (74) 29 Cr» L Jour 411 Emperor r PhtUxp Spratt 

3 ( 39) 26 AIR 1939 Sind 209 (218) 41 Cn L Jour 28 ILK (1940) Ear 249 Shewat'am T Emperor 
(Reterence to B 27G in S 286 la to the sabatantiTo part of 8 276 and not to tbe provisoa ) 

4 ( 39) 26 AIR 1939 Smd 209 (219) 41 Cnl,Jour23 I L B (1940) Ear 249 S/jeK-aram t Emp«^ 

Note 6 

1 ( 17) 4 AIR 1917 Mad 770 (771) 18 Cn L Tour 15 In ,e Ampe PaUadu 

2 (27) 14 AIR 1927 bag 117 (117) 28 Cn I> Jooi 177 Sonia Koshh v Emperor 

3 ( 29) 15 AIR 1928 Pat 1 (2) 28 Cn L Jour 881 7 Rit 61 4A6ar 4li t Emperor 

[See also ( 41) 28 AIR 1941 Pat 362 (364 365) 19S Ind Cas 107 Bakhon Gope V Abdul IlaUm 
(When the procedure of choosmg tho jury has been to accordance anth the statute the mann®^ 
\thich the jury were constituted will not be a ground for interference m rerision Court having dissf®' 
tion to autuinon fresh set ol jurors — Eia not doing so la no ground for revision )] 

[But see ( 28) 15 AIR 1923 Pat 31 (34) 28 Cn L Jour 843 " Pat 60 Ta jah Mtan v Emperor ] 

4 ( 29) 16 AIP 1929 Oudh 154 (165) 30 Cn Ii Jour 384 Bam Adhxn v Emperor 
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Allfthibad* and Calcutta® and tbo Judicial Cominisaionct’s Court of Sind^ havo taken a 
contrary view on the ground that an irrogulant) in the constitution of tho jury affects tho 
constitution of tho Court and its competence It is submitted that the latter mcw is 
jircferablo 

It has been held that an objection as to the constitution of the jury uuder S 274* 
or as to anj defect or irrcgulantj in tho constitution of tho jury under this section® cannot 
bo taken for the first timo in appeal It is submitted that this \iew is open to criticism 
If tho objection is one which affects the verj constitution of tho Court, it must be ono 
affecting tho jurisdiction of the Court itself, end, under general principles of law, can bo 
raised at anj time 

Tho Calcutta High Court*^ has held that in a iimrdcr case the proper tune for taking 
objection that it is praeticablo to obtain nine persons for the jury is at tho time when the 
jury 13 being empanelled If the accused desires to make a substantial objection on this 
ground in appeal, his petition should indicate that at least there are materials to substan 
tiato his case that it was so practicable It is also desirable that the attention of the Court 
should bo drawn to this matter when the application for admission of appeal is moved in 
order that if necessary an explanation may bo obtained from tho trial Judge 

7 High Court rules as to balloting — See the underneotioned cacc > 


377*’^ (/) As each juror is chosen, his name shall be called aloud. 
Names o( jurors and upon hts appearance, the accused shall be asked if he 
lobe called objects to be tried by such juror 

(2) Objection may then be taken to such juror by the accused or by the 
ObjKtion to jurori prosecutor, and the grounds of objection shall be stated 
Provided that, in the High Court, objections without grounds stated 
Objection without Shall be allowed to the number of eight on behalf of the 
tjrou&da stated Crown and eight on behalf of the person or all the 
persons charged 


• 1882 S 277, 1872 S 243, 1861 S 343 


5 (11) 33 All 385 (337) fl Ind Gas 278 12 Cn L Jour 46 Bradshaw ^ Fmperor 

6 ( 37) 24 AIR 1937 Cal 399 (300) 1 L R (1937) 2 Cal 492 38 Cn L Jour 870 Suba t Emperor 

(High Court in appeal ordered retrial ) 

(27) 14 AIR 1927 Cal 212 (243) 29 Cn I Jour 194 liktdanath v Eniptror (Overruled on another 
point in AIR 1923 Cal 83 53 Cal 371 29 Cn L Jour 437 (FR) ) 

[See (29) 16 AIR 1929 Cal 729 (729) 56 CaJ 835 31 Cn L Jour 231 Emperor ? Abcdalt Fakxr 

(Retnal was ordered )] 

[Eee also ( 43) 30 AIR 1943 Cal 315 (519) 44 Cri L Jour 433 I L R (1943) 1 Cal 622 206 led Cos 

26 (Dll) f mperor v Ktshore Khanra (Einpanelhng jury of seven persons in murder case when it 
was practicable to empanel jury o! nine)J 

[But see ( 82) B Cal 739 (74 >) 12 Cal L Hep 233 I mpress ▼ Jhubboo Val lou J 

7 ( 39) 26 AIR 1939 Sind 209 (220) 41 Cn L Jour 29 I L B (1940) Eat 249 Shewaram v Emperor 

8 (32) 19 AIR 1952 Cal 750 (731) 33CnLJout869 Sapenniendent and Rtmimbraneer of Legal 
Affairs nengaXy Agxt Vunshx 

( 30) 17 AIR 1930 Cal ‘>91 (’91) 07 Cal 1062 Superintendent and PtmtmhTancer of Legal Affairs 

■ Pat 61 Ahbar llv i f mjvror 

• • ' ' re Anipe Patlada 

' ■ . ILR (1913) 1 Cal 5*2 200 Ind Cas '6 (DB) 

2 mperor V Atsliore AJianro 

[See (•29) 16 AIR 1929 Cal 92 (931 30 Cn L Jour 484 Intae ilandal \ 2 mperor J 

11 (45) 32 AIR 1945 Cal 467 1169) I L R (1911) 2 Oal 30,1 (DU) Atgar thrfmpfroT 

Note 7 / 

1. (76) 1 Bom 462 (165) Eej \ I (CaseonderS 33 of Act 10 (V' of lS7o) r 
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1 Legislative changes (Omitted) 

2 Scope of the section — The names of the jurors cho-^n should bo caUedwt 
and tho objection of Iho accused to such persons taken The Court cannot before th“ 
names are so called send ay the persons Bommoned merclj on their o^m represontatioa 
that thej were relations of tho accused * 

3 Failure to object Elfect of — See Note I on Section 2 8 

4 Defect in choosing jury — Sec Note C on Sect on 2"6 

278.* Any objection taken to a juror on any of the followm? 
GrouDiSs of object on grounds if made out to the satisfaction of the Court 
shall be allowed — 

(a) some presumed or actual partiality in the juror , 

(b) some personal ground, such as alienage, deficiency in the quah 

fication required by any law or rule having the force of law for 
the time being in force, or being under the age of twenty one 
or above the age of sixty years , 

(c) his having by habit or religious vows relinquished all care cf 

worldly affairs , 

^(d) his holding any office m or under the Court , 

(e) his executing any duties of police or being entrusted with pohw 
duties , 

(0 his having been convicted of any offence which, m the opiwo'’ 
of the Court, renders him unfit to serve on the jury , 

(g) his inability to understand the language m which the evideo®* 
is given, or when such evidence is interpreted the language m 
which it IS interpreted , 

{h) any other circumstance which, in the opinion of the Court, 
renders him improper as a juror 
Synopsis 

1 Legislative changes 

2 Objection as to partiality Clause (a) 

3 Inability to understand language Clause (g) 

4 Failure to object Elfect of 

T Legislative changes (Omtllcd) 

2 Objection as to partiality _ Clause (a) — ’Where a juror who vras the 
head master of a school of one S was alleged to be an acquaintance of the Public Prcbccuto^ 
who was alleged to he the retained pleader of tho estate of the said S the accused hirn^^ 
haying nothing to do with X it was held that that fact uns not a vabd ground of objechou 
within the meaning of this section.' But yibere it appeared that there was litigat on pcndi^ 
between the accused 3 master and another person whose agent the juror nas it 

that the facts gave a ground for presumed partiahty in the juror® 

3 Inability to understand language— Clause (g) — Inabihtj to understand 

the language m which the evidence is given or when such evidence is interpreted the languaS® 
m -which it 13 interpreted is a valid ground of objection The effect of the incompetenc e^ 
* 18S2 S 278 1872 Ss 244 245 405 1861 Ss 334 344 345 


Section 277 — Note 


he provia 



GrOUNDS OF OBJECTION [ S 278 N 3-4 , S 279 j 1C18 

the juror on this groun«l is to den} to the aecu<*cd an C3‘»cntinl riirt of the protoetion accorded 
to him b> ^ See al‘>o S 237, hole 16 

4 Failure to object — Elfect of. — Tho objection to cacli juror must bo 
raided u^xin his appearance m olodioncc to the call made under S 277 A failure to object 
to a juror at that time i\ould amount to & wauor' and if the trial proceeds the constitu 
tion of the jurj cannot Iks assailed later on* 

In lias Behan Lai v Empcfor,^ a juror hod been empanelled and joined in a 
^e^dlct of guiltj who could not understand tho language in ivliich the eiidcnce was given 
Such inahiUt% was unkno^-n to the accused until after tho c\cnt In these circumstances, 
their Lordships of the rn\i Council held that tlwiK* was a grasc injustice or a “scandal 
and perversion of justice' Accordinglj tho comiction was set aside and tho Crown was 
loft to take such course as to a new trial os tho laa would allow In Alexander Kennedy 
\ The King* an objection was raised to certain members of the jur> on tho ground of 
actual or presumed partialitj , hut the objection was not raised at tho time when the jury 
was empanelled because the accused was not awaro of the facts at that time It was con 
tended on the authority of Has Behan LaVs case that in such cases tho objection should 
be given effect to and that the conviction should bo quashcil This contention was rejected 
by the Privj Council which observed as follows 

‘Thcit Lordships see nothing m that decision (Bas Behan Lai’s case) to 
warrant the wide proposition contended for that in every case in which there was 
material for a successful challenge and it was not made for excusable reasons an 
adverse verdict should be set aside 

Decisonof 279* (f) Every objection taken to a juror shall be decided 
objection by the Court, and such decision shall be recorded and be final. 
( 2 ) If the objection is allowed, the place of such juror shall be sup* 
Snpplyoi place of plicd by any other juror attending in obedience to a sum- 
joror against whom mons and chosen in manner provided by section 276, or 
object on allowed if there IS no such other juror present, then by any other 
person present in the Court whose name is on the list of jurors, or whom 
the Court considers a proper person to serve on the jury 

Provided that no objection to such juror or other person is taken 
under section 278 and allowed 

Synopsis 

1 LegisUiive changes 

2 Scope and object of the section 

3 Objection to a jaror — Decision on 

4 Procedure on allowing objection to juror — Sub'Section (2) 

* 1882 S 279, 1872 S 243 186 1 S 342 

Note 3 

1 (37)21 Ain 1037 PC 108 (113) 38 Cn L JoorSOS (P Q, Ateianilcr v Tlie 

( 33) 20 AIR 19J3 P C 208 (209) 34 Cri L Joor 843 (844) 12 Pal 811 60 Ind App 354 (PC) Pas Behan 
Lai V Emperor (In tins case one of the jotors did not know sufficient English to foUow the address of 
the lawyers and Judge a charge or the English evidence — Held there was miscarriage of justice ) 

Note 4 

1 ( 17) 4 AIR 1917 Mad 770 (770 771) 18 Cn L Joor 15 (15 16) In re Antpe PaBadu 
t /Oft m fto ^ , Jilendra Mohan 

■ • mperor 

' . ; . CO I A SjiU Q (Bererziss AIB 


4 (37)21 VIR 1937 PC 10-< (lidl S'* Cr L Jour 503 (P Q 


DFCISION OP OBJECTION 


1C14 |S 279 Nl-4j 

1 Legislative changes — The norf recorded in snb-s. (l) of the eoctioa 
not present m the Code of leci or of 1872 It was introduced in s 279 of the Cods of ISSi 

2 Scope and object of the section — As hns been seen in the ^ote3 on 
B 276 tho object of S3. 27G to 279 13 to socuro ftn imj artml trial bj rendenng impossible nap 
intentional selection of jurors to trj a particular ease * 

Section 270 13 a general section dealing tvitli tho general nature of the proccdarc 
Ihe details of that proccduic are gi\cn in S3. 2 ^ to 279 * Sub section (2) of this seel oo 
deals with a en'e where there is no cffectuo lot owing to absence or objection or both and 
it provides bow tho number is to bo completed * It contemplates tho possibihty of a popoa 
not m the jury list being chosen to serve on tho jurj in ease of emergenej * 

3 Objection to a juror — Decision on — I ^crJ objection taken to a juror 
must be decide I bj the Court and it should make a record of such decision * ^\’hc^o an 
objection on any of tho grounds (a) to (g) of 8 2"8 is made out to the aitisfaction of the 
Court it shall bo nllowctl An objection on tie ground of any other ctrcumdanee will 
be allowed only when i« the opinion of the Court such circumstance renders the juror 
improper to act ns such® Ihc Court has a wide discretion in tho matter of accepting or 
overruling objections and in this respect its decision is final* Thai where on objection 
Icing taken as to tho j resumed or ncUtol lurlialitj in a juror the Court decides tbit no 
such partialitj has been made out that decision is absolulolj final and cannot bo challengtid 
m appeal* If however tho Court finds that auch pnrlialitj has been mode out but w 
spite of that finding the Court overrules the objection tho decision mn% aecorclmg In the 
undermentioned case ‘ perhaps be challenged in appeal 

4 Procedure on allowing objection to juror Sub section (2) — 

Where an objection to a juror is allowed his place should be sujjplicd b> any other jump 
attending m obedience to a summons and chosen m the manner ^^o^ ided by S ‘’TC i e 
lot If no such juror is present his place should be supplied bj anj other person pR'^ent 
m Court whoso name is on tlie jurj list or whom the Court cons dors a proper person to 
serve on the jury subject to a successful objection as state 1 in tho prON i«o ® Tbs letter 
selection need not as has been seen m the Notes on S 2 c be by fot * though it mu^t onlj 

Section 279 — Note 2 

1 ( 03) 7 Cal W N 188 (19 ) Brojendra Lot Sarkar v Emperor 

( 27) 14 AIR 19‘>7 Cal 787 (790) 28 Cri L Jour 889 Jtosonah v E nperor 
Also see 8 276 Note 2 and S S 6 Note 5 

2 ( 28) 15 AIR 19*18 Cal 83 (87) 55 Cal 371 29 C r L Joor 437 (FB) ATfiaraalA J/a&to Y 

3 (28)15AIR19‘’8Fatir 6) 7 Pat 61 ‘‘S Cri L Jour 881 Albar -tliv Emperor 

4 ( 25) 12 AIR 1925 Cal 798 (799) •>6 Cn L loor 819 Onl of Bengal v Hue} u Khan 

Note 3 

1 (1865) 3 Suth W R Cr C t 1 (1) (T1 e name of objector and nature of object on aJaJshoiddbefWorSed) 

2 ( 71) 16 Bath W R Cr 56 (56) Emprest v Kriihnochuran (Object on under cl 3 of S 344 of the 
Code of 1861 ) 

( 81) 7 Cal i** (46) 8 Cal L Rep 275 In 11 e mailer of RocA*a Hoi ato (Being a clerl. m magistral® s 

of6ce — No d squalificat on for b ttiog as a jotor ) 

3 (38)25 AIR 1938 Nag (334) I L R (1938) Nag 516 39 Cn L Jour 818 In re Surajpalnngh 
(An objection that a juror is not an Eoropean British subject is an obiect on under S 278 Cr P ^ 

79(1)) 


tperoi’ 

nperoT 

BmperOT 

ngh 


ror 

ik> o tao nvni/jourblj rebedon) 




FonEMAV or jonr 


Is 280 N 1 - 2 ; S281 N l- 3 l ir>ir> 


he from among tbo persona pfcsenl * A rcqui^itiou of j'ei-«ona from ontaiflc for the pnrj-oso 
of cbooeing jnrora is not legal * Sec al‘!0 Notes on Section 27G 

280.^ X/) When the jurors have been chosen, they shall appoint 
Foreman of jury one of their number to be foreman. 

(2) The foreman shall preside in the debates of the jury, deliver the 
verdict of the jury, and ask any information from the Court that is required 
by the jury or any of the jurors 

(3) If a majority of the jury do not, within such time as the Judge 
thinks reasonable, agree in the appointment of a foreman, he shall be 
appointed by the Court 

1 Legislative changes (Omitted ) 

2 Foreman — To deliver the verdict of the jury — Where, m a trial 
bj jurj, some of the accn^etl ^ere acqniUctl ami some convicted and it was found that tbo 
foreman of the jury bad taken a bribe m connexion ivith the same trial it Tvas held that 
the verdict of the jurj could not bo sustained and that the con\ iction should be set aside ^ 

It has been held that i\herc the verdict has been set aside on appeal and the caso 
remanded for retrial and the jurj empanelled on the second occasion has included the 
foreman of the jurj at the former trial the case should not ptocecd by simply discharging 
this juror and substituting in hi'i place anothei jicison The proceedings should bo held 
before an entirely nei\ jury ® 

28 1*'! When the foreman has been appointed, the jurors shall be 
Eweanag of jurors sworn under the Indian Oaths Act, 1873. 

1. Legislative changes — There was no provision for sweanng tho juiy in 
the Code of 1801 or of 1872^ It v\ w first introduced in tho Code of 1882 

2. Indian Oaths Act, 1873 Omission of jury to be sworn — Section s, 
clause (c) of the Oaths Act, 1873, enacts that oaths and nlfirinations shall bo made by 
jurors But an omission on tho part of a juror to do so would not invalidate the jro 
ccedings * See section 13 of that Act 

3 Form of oath. — The foim of oath is pi<aciib«l by the seveial High Couits 
under section 7 of the Oaths Act 1873 


* 1882 S 280. 1872 S 246 1861 S 346 

f 1882 S 28! , 1872 and 1861 — Nil 

(27) 14 AIK 1027 Cal 7S7 (791) 2S Cn N Joor 889 IttMonaK v Emperor (Orerrulod on anolher point 
JO AIR 1928 Cai NJ 55 Cal 371 29 Cn L Joor 437 (FB) ) 

(2H) 16 aiK 192H Cal 83 (s5 87) 66 Cal 371 29 Cn L lour 437 (1 B) Kedarnath Mahto t 

Enipcror 

(’17) 4 AIR 1917 Mad 770 (771) 18 Cn L Jour 15 (1C) In re 4nipc Palladu 

3 (39) 26 VIR 19J0 Sind 209 (219 220) 41 Cn L Jour 28 I L R (1910j Eat 219, Shetcaram 
V f mperor (Su6-scciion (2) especially piwides lor the ^election of a j croon oo the jury list not sntn 
moned but present ) 

4 (29) 10 A 1 U J029 Cil 728 (720) 56 CiJ 835 31 Cn L Jour J-l dbedali Fit! >r t f mperor 

(Rctrul ordered nUero person in special jury list was trquisitioned ) 

Section 280 — Note 2 

1. ( 33) 20 41K 19J3 Cai C30 (040) CO Cal 751 31 Cn L Jour 1072 Ua/n Holla v Lmperor 

2. (41) 28 \m 1911 Cal 323 (329) 42 Cn h Jour 674 195 Ind Cas 117 (DB) balarraluUh * 

Fmperor 

Section 281 — Note 1 

I (I8C1) 3 Bom 11 C R Cr Cas 56 (57) heg v EalsAman I amehondra 

Note 2 

1. p73)20Sdlby\ r.Crl9(2LU yurrn r I amsodoy ChtuXertrull!/ j 


pnOCEDUnc when jueoii ceases to attend 


161G [S 282 N 1-2] 

282.* (/) If. in the course of a trial by jury at any time before the 
Proeeduro when return of the verdict, any juror, from any sufficient cause, 
juror ceases to at- js prevented from attending throughout the trial, or if any 
tend, etc juror absents himself and it is not practicable to enforce his 

attendance, or if it appears that any juror is unable to understand the 
language in which the evidence is given or, when such evidence is inter- 
preted, the language in which it is interpreted, a new juror shall be added, 
or the jury shall be discharged and a new jury chosen. 

( 2 ) In each of such cases the trial shall commence anew. 

Synopsis 

1 . Legislative changes, 
la Scope oi the section 

2 Inherent power ol Coutt to discharge juo'* 

3, “Is prevented from attending throughout the trial** 

4 “The trial shall commence anew." 
hOTE to the Synopsis See the Kotes indicated for the following topics : 
Postponement or discharge of jorj — Discretwn See Note 3 
‘'Sufficient cause” — 

Miscondoet of jury See Note 2. 

Nou-appearanee of witness. See Note 2 

Subsequent diacorery of deafness or dumbness ol juror See Note 4 
Esptession ol views hefonhand See Note 2 

1, Legislative changes. — Tbe protision as to the adding of a new jaror 
"any juror is unable to understand the language m which tho CMdonco is gnen or, 
such evidence is interpreted, the language in which it is interpreted” did not oust la the 
corresponding sections of the Codes of 1801 and 1872 hut was new 1 j added in the Code of 1SS2 

la. Scope of the section. — This section is limited to cases where a jury 
been properly empanelled at the outset and one or luoro of tbe casualties which are 
to occur sometimes in human lives has in fact occurred Sub section ( 2 ) of this section alae 
contemplates the addition of a juror after the tnal of tbe case has begun and not before 

2. Inherent power of Court to discharge jury The Code provides for the 

discharge of the jury only m tbe following cases 

( 1 ) Under this section when m the coarse of the trnl a juror is absent, or is unable to 

attend, or does not understand the language of the proceedings. 

( 2 ) Under S 283 when tho prisoner becomes incapable of remaining at the bar 

(3) Under S 305 where, m tnals before tbe High Court, tho Judge dmgrecs with the 
• opinion of the majority of the jury 

But the said sections are not eshaustiTC of all the circumstances under which a 1“^ 
may be discharged In a case which obviously demands interference but which is 1 = 0 ^ 
witbm those for which the Code specifically provides, the Court has an inherent potcer to 
make such order aa the ends of justice requi re * Thus, a Judge may discharge a jury 

* 1882 : S 282, 1872 S 254, 1861 ; S 350 

Section 282 — Note la 

1 (’39) 26 AIR 1939 Smd 209 {220) ; 41 Cn L Jout 28 ILR {1940) Ear 2 19, Skcuaram v ’Emlfror 

Note 2 

1 ■* * - ■ 

■ . urot 
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■tlie ground that a juror has miscondueled during tliD trial,* or on the ground that 

the Judge finds reason for doubting tho iinpnrtiolit} of the juij ’ The jxjuer should not, 
louevci, lx; cacrci'ioil lightlj nor until Iho Jndge has satisfied himself bj judicial tnqui) y 
tint reasonable grounds CMst for e^eicising such n right* But the Judge is not bound to 
hold an inquiirj uhcnc\er a juror is nllegtxl to haae imsconducted himself Tho question 
■uhether the Judge «hould or should not liold an inquiry is a matter nithm his discretion® 
The Judge has undoubted jurisdiction for the purposes of such inqiurj to call upon poisons 
to apix?ar before bun to administer oath to them and to tequiro them to gi\c evidence* 
A juror maj be guiltj of miscoDduet wheie he is found talking to tho Court Inspector 
r\ben the case is callc<l on for bearing* or nhere during the progress of tho trial he talks 
ito j;er=on3 connected u itb the accused or discusses tho case u Inch re being tried before him * 
A mere expression of opinion to a friend in a private conversation will not houevor, be a 
ground for discharging the jurj ® Nor can the jurj be discharged merely because a nitness 
for the defence does not attend and a postponement of the case is asked for 

"WTicre the foreman of the jury gave out tho verdict m Court after the prosecution 
evidence was over and before the defence evidence tins let in it was held in the under 
mentioned case^* that the Judge bad no power to discharge the jury and that he should 
have proceeded with the trial after explaining to the jury tfaeir error in not waiting until 
all the evidence was over In a somewhat similar case m the Calcutta High Court, the 
Advocate General was dlowed to enter a nolle pro^qut under S 333 and the difficulty was 
thus got ov er ** 

Wieie a juror is found guilty of misconduct during trial the Judge i3, however, 
not bound to discharge the lohoU jury He may deal with the matter on the analogy of 


2 (23)10AIRl9’3Cal72i(T2i) 30 Cal 873 21 Cri L Jour 677 Ra/iim S/kiSA v Emp<ror 
(Jury may be discharged oo Che ground ol necessity also ) 

<S7)24 AIR 1037 Pat 360 i471J ICPalS 33 Cn L Jour 771 Dvpat Goye v Empoor 
<30 11 AIR 1021 Cal 823 (326) 61 CaUl8 27 Cri L Jour 776 Vom/ru v Emperor (Obiter) 

(33) 21 AIR 1934 Cal 423 (329) 61 Cal 493 95 CnL Jour 941 Eundn v Emperor (Thera is 

inherent power to discharge lor other similar sufllcient cause al o ) 

3 ( 37) 24 A I R 1937 Tat 369 (372) 16 Pat 8 38 Cri L Jour 777 Zhpat Gope v Ei tperor (Inherent 
povrer ol Sessions Judge to discharge jury is not confined to cases of muconduet only ) 

4 (23) 10 AIR 19>3 Cal 724 (724) 60 Cal 872 24CtiLJoor677 i}a?iimSAeiS;;ivEiM?Empereir 
(24) 11 A I R 1924 Cal 323 (327) 51 Cal 418 23 Cri L Jour 776 Vam/rit ? Emperor (Misconduct 

niu»t be estabi abed by what is regarded as evidence m the eyo of the law ) 

< 29) 16 AIR 1929 Cal 343 (346) 66 Cal 103'’ 31 Cn L Jour 366 Abdur Rashid v Eniperoi’ 

[See also ( 26) 12 AIR 1926 Cal 729 (731) 26 Cn L Jour 1009 Jessarat v Emperor (No reasonable 
grounds proved— Court refused to discharge jury )] 

5 ( 36) 23 A 1 B 1936 Oudb 269 (269) 37 Cn h Jour 749 12 Luck 170 Dindeihi V Emperor 

(Vague allcgatioas against juror unsupported by affidavit — Contents of application making allegations 
found not true — Refusal to hold inquiry— Held Judge exercised proper discretion m refusing inquiry ) 

6 (27) 14 vm i9’7Cal e’8 (629) 5)Ca)279 28 Cn L Jour 783 BAu^au v Emperor 

7 ( >Qi iR »ii> ,Qio '■■j ri> .EA r x .«i- ir-i.- „ !• .pgror (Fore- 


ifrec» ng out 
rd in full and 

(ire ( 30) 23 AIR I93e Oudh 268 (268) 37 Cn L Jour 719 12 Luck 170 Bindaln v Eviperor (If a 

n accused person before the 
vised in di^charg ng the jury 

9 * . . • nd r«mtm>Ta> etr of LtQ^l 

’ stage but was detected and 


(Verdict was returned In reply to the q"e'l on pul 




rnocEDDRr when jukor ce\ses to attest) 


IGIC IS 282 N 1-2 1 

282.* (/) It. m the course of a trial by jury at any time before the 
Proceduro when return of the verdict, any juror, from any sufficient cause 
juror ceases tout js prevented from attending throughout the trial, or if any 
tend etc jurof absents himself and it is not practicable to enforce his 

attendance or if it appears that any juror is unable to understand the 
language in which the evidence is given or, when such evidence is inter 
preted, the language in which it is interpreted, a new juror shall be added 
or the jury shall be discharged and a new jury chosen 

( 2 ) In each of such cases the trial shall commence anew 
Synopsis 

1 Legiataiive changes 
la Scope of the section 

2 Inherent power ol Court to discharge jury 

3 Is prevented from attending throughout the trial 

4 The trial shall commence anew ' 

hOTE to the Synopsis See the I^otcs indicated for tl c following top c? 
S’ostpQnefficnt or discliatee of jnry — Di«cret on Sec t»ote 3 
Safficieot cause — 

MUconduct of jury Sec Note 2 
Non-appeaianee of witness Sec Note 2 

Subsequent discovery of dentness or dambness of juror See Vote 4 
Ejprcea on ol T ews betoreband See Note 2 

1 Legislative changes — The provision as to the adding of a petr juror 
any juror is unable to understand the language >n nbich the cudence ts giiea or 

such evidence is mtorpreted the language m which it is mterpretod did not 
corresponding sections ot tlio Codes of iSGi and IS ‘2 but was ncv.^ added in the Code of 1 ^ 2 . 

la Scope of the section — This section is limited to cases uhctc a jury 
been properlj empanelled at the outset and on© or more ot tb© casualties uhtcb aro tonnd 
to occur sometimes in human hies has m fact occurred Sub «©ct on (2) of thi^ «cction abo 
contemplates the addition of a juror after the trial of the c-tsc has begun and not before. 

2 Inherent power of Court to discharge jury —The Code proMd«fot the 
discharge of the jury only m the following cases 

W Under this section nhea in the eourao of the trial a juror 13 absent or 0 unable to 
attend or does not onderstand the language of the proceedings 
(2) Under S 233 vhen the jar soner becomes incapable of remaining at the bar 
<3) Under S 305 v,bete m trials before the High Court the Judge disagrees witi 
• opinion of the majority of Ibo jury 

But the said sections are not eihnustne of all the circiinisUnccs under which a jary 

may be discharged In a case which ofniousiy demands izitorlerence but which is 
witbn those for which the Code specifically provides the Court has an inherent poncr te 
make such order as the ends of justice require* Thus a Judge ma> discharg e a jorj ^gf 

* 1882 S 282 1372 S 254 1861 S 350 ^ 

Section 282 — Note la 

1 f3^)2t.AlItlJ!30Bina ‘’Oat'WO) UCnljJourSa ILK (1910) Ear '>19 v 

Note 2 

1 

(2 


ijwror (Susp' 
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"the ground that a juror has misco7idncted hiin'scif dunng the trial * or on the ground that 
the Judge finds reason for doubting the imj nrtialit> of the jurj * The [wuer should not 
houc\Gi l>c cwrciscl lightlj nor until the Judge baa satisfied hnnself by julicial tnquDy 
tint reasonable grounds eaist for e\cicising such a right* But the Judge is not bound to 
hold an inquirj ubcnc\er ft juror 13 alleged to ha\o misconducted hinnelf The question 
Tvbetber tbc Judge should or should not hold an inquiry is a matter u ithin his discietion ® 
T1 e Judge has undoubted jurisdiction for tlie lurpoacs of such inquiij to call upon persons 
to ft] peal I'ofore bun to administer oath to them and to icquirc them to gi\e evidence® 
A juror maj be guilty of misconduct uheie be is found tall mg to the Court Inspector 
ovben the case is callwl on for hearing^ or where during the piogress of the trial he talks 
ito jiersons connected with the ftceiised oi discusses the cose wl ch re being tiicd before him ® 
A mere express on of opinion to a fnenl in a invatc conversation will not howevet be a 
ground for discharging the jury ® ><or can the jury bo discharged merely because a witness 
for the defence docs not attend and a postponement of the case is asked for 

Wiere the foreman of the jury gave out tbo verdict m Court after the prosecution 
evidence was over and before the defence evidence was let in it was held in the unler 
mentioned case^^ that the Judge had no power to discharge the jury and that he should 
have proceeded with the trial after explaining to the jury then error m not waiting unt I 
all the evidence was over In a somewhat similar cose m tbo Calcutta High Court the 
Advocate General was flowed to enter a nolle prosequi undei 5 333 and the difficulty was 
thus got over^* 

■SMicio a juror is found guilty of misconduct during tual tbo Judge is bowovei 
not bound to discharge the tuhole juiy Ho may deal with tl c matter on the analogy of 


2 I’S) 10 AIR 13’3 Cal 7>4(721) *>0Cal 872 ‘»J Cri L Jour 677 Pahim $} e%kli v Eng Emperor 
(Tury may bo d scharged oo tbo ground of oeceos ty also) 

( 37) •>* AIR 1937 Fat SG9 (371) 16 Pat 9 38 Cri L Jour 777 Dipat Cope v Emperor 
<J4)llAIB19‘>4Cald’3(3’C] 31 Cal 418 23 Cn L Jour 770 Afom/rti v £mperor (Ob ter) 

( 34) 01 AIR 1934 Cal 4‘>S (4‘>d) 61 CaU9S 33 Cr L Jour 911 ^undu v fmperor (There u 

inherent power to discharge for other similar sufltcieot cause also ) 

3 ( 37) 24 A I B 1937 Pat 369 (372) 10 Pat 8 38 Cri L Jour 777 Etpai Copt v £» iperor (Inherent 
power ot Scss ons Judge to di-cbatge jury is not coodned to cases of muconduct only ) 

4 ( '’3) 10 AIR 19‘’3 Cal 724 (724) 50 Cal 872 21 Cn L Jour 677 Eahm 5/ eikh v Exng Emperor 
(■’4) 11 A I R 19’4Cal 3'’3 (3»7) SI Cal 418 25CnLJour776 Mat if rut Emperor (Misconduct 

must be establ shed by wbat u regarded as evidence lu the eyo ot the law ) 

( 29) 16 AIR 1929 Cal 343 (345) 5C Cal 103‘» 31 Cri L Jour 366 Abdur Pashid v E nperor 
[See also ( 2 j) 12 AIR 19'’5 Cal 7’9 <731) 26 Cri h Jour 1009 Jessarat v £mperor (ho reasonable 
grounds proved — Court refused to discharge jury )) 

5 I 36) 23 A I R 1936 Oudh “68 (“69) 37 Cn L Jour 749 1“ Lucl 170 Bindeslii v Emperor 

(Vague allcgal ons agBin«t juror unsupported by aflidavil — Contents ol applicat on malting allegat ons 
found not true — Retusal to hold inqu ry — Held Judge exercised proper discretion m refusing inquiry ) 

45 ( “7) 14 AIR 19 7 Cal 6“8 (6“9) 5o Cal 279 28 Cn L Jour 783 Bhuban v Ei ipcror 

’ It V Emperor (Fore- 

Emperor 

(Juror eipre« ng out 
■ rd m full and 
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^ * . • n<f rememlranetr of Legal 
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282.* (/) If, in the course of a trial by jury at any time before the 
Procedure when return of the verdict, any juror, from any sufficient cause, 
juror ceases tont- {s prevented from attending throughout the trial, or if any 
tend, etc juror abscnts himself and it is not practicable to enforce hu 

attendance, or if it appears that any juror is unable to understand the 
language in which the evidence is given or, when such evidence is inter- 
preted, the language in which it is interpreted, a new juror shall be added, 
or the jury shall be discharged and a new jury chosen. 

(2) In each of such cases the trial shall commence anew. 

SynopsU 

1. Legislative changes- 

la Scope of the section. 

2 Inherent power of Court to discharge jury. 

3 “Is prevented from attending throughout the trial *' 

4 “The trial shall commence anew,’* 

^OTE to the Synop«i3. See the holes tndicaled for the following topics '• 
rostponement or diaclisrge of jorj — Di«cretion See Note 3 
"SufEcienl cause” — •> 

Miaeonduet of jury See Note 2. 

Non-appearance of wtto<<s. See Note 2 

Subseqaeot dbcorery of deafness or dumbness of juror Sec Note 4 
Esptessioa of news beforehand Sec Note 2 

1. Legislative changes. — The provision as to tho ridduig of a new juror 
“any juror 13 unable to understand the language m ttbich the evidence is gitca or, 

Buch evidence is interpreted, the language m which it is interpreted" did not exist t® ™ 
corresponding sections of the Codes of isei and 1672 but w as new ly added in tho Code 

la. Scope of the section. — This section is limited to cases where a jury 
been properly empanelled at tho outset and one or more of tljc casualties whi^ areW®®® 
to occur sometimes m human lives has m fact occurred. Suh section (2) of this seclioo 
contemplates the addition of a juror after the trial of tho case has begun and not 

2. Inherent power of Court to discharge jury.— The Code provid^f®'^® 
discharge of the jury only in the following cases 

(1) Under this section when in the course of the trnl a juror is absent, or is 

attend, or does not understand tho language of tho proceedings. 

(2) Under s 293 when the prisoner becomes incapable of remaining at the bar 

(3) Under S 305 where, in trials before the High Court, tho Judge disagrees voth the 
' opinion of the majority of the jury 

But the said sections are not esbaustiv e of all tho circumstances under which a 
maj bo discharged In a case whidi obviously demands interference but which ^ 
within those for wbch the Code specifically ^vides, the Court has an inherent potri^ 
make such order as the ends of justice require * Thu<i, a Judge may di'iehatgeaj^^ 
* 1882 ; S 282, J872 s 254, 18SI : S 3S0. 


1. (’39) 2G AIR 1939 Smd 209 (220) 


in the mind of Fublio Prosecutor against some cf the jurors is no ground for discharge ) 


Section 282 — Note U 

41 Cn L Jonr 38 ILR (1940) Ear 219, Shcicaram ^ 
Note 2 

jwrcr 
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"the gioiind that a jiiroi has miscondvcted himself duiing tlio trial * or on the ground that 
the Judge finds reason for doubting the iminrtiolity of tbo juij ® Tho pouei should not, 
ioT\c\cr, be e^orciacd lightlj nor until tho Judge has ‘satisficxl liini=clf bj judicial tnqun y 
tint rea'ionable grounds c\i«t for exercising such n right* But tho Judge is not bound to 
Jjold an inquirj ulicncxcr a juror is alleged to Iiaxe misconducted himself Tho question 
■uhether the Judge should or should not hold an inquiij is a matter uithm his discretion ® 
The Judge has undoubted jurisdiction for tho putixises of such inquiiy to call upon poisons 
to apj->Gar before him to administer oath to tlicm and to leqniio them to gi\o evidence® 
A juror maj be guiltj of misconduct xvhcie he is found talking to the Court Inspcctoi 
uliea the case is called on foi heating^ or u here during the piogrcss of the trial ho talks 
lo jsersons connected nith the accused or discusses the case nliich n being tried before him ® 
A mere expression of opinion to a fnend in a pnaatc conversation mil not honever bo a 
ground for discharging tho jurj ® Nor can the jmy be dischaiged merely because a mtness 
for tho defence does not attend and a postivoncment of the case is asked for 

■\Miete the foreman of the jury gave out the verdict m Coint aftei the prosecution 
evidence was over and bcfoie the defence evidence was let m it was held in the undei 
mentioned case** that the Judge had no power to discharge tho jury and that be should 
have proceeded with tho trial after explaining to the jury their error m not waiting until 
all the evidence was over In a somewhat similar case in tbo Calcutta High Court, tho 
Advocate General was allowed to enter a nolle prosequi under S 833 and the difficulty was 
Ihus got over ** 

'\\'Tiere a juror is found guilty of misconduct during trial the Judge is, however, 
not bound to dischaigo the tohoh jury He may deal with tlio matter on the analogy of 

2 (33) 10 AIR 19’3 Cal 724 (734) 80 Cal 872 StCnL Jour 677 litthim ShuMi v King Emperor 
(Jury may be discharged oo the ground of necessity also) 

< 37) 34 AIR 1937 Pat 3C9 (371) 16 Pat 8 3S Cti L Jour 777 Riyol Cept t Emperor 
< 21) 11 AIB 1924 Cal 323 (3‘»0) SlCaldlS 21 Cn L Jour 776, Vam/ru v Rwperor (Obiter) 

(34) 31 AIR 1931 Cal 433 (429) 61 Cal49S 38 Cri L Jour 941 if agan Kuyidu y Emperor (Xliece is 
inherent potter to discharge lor other t>>roJar sufficient cause also } 

3 (37)24 A I B 1937 Pat 309 (372) 16 Pat 8 38 Cri L Jour 777 Pipat Cope T Smperor (Inherent 
power of Sessions Judge to discharge jury is not confined to cases of misconduct only ) 

-4 ( 23) 10 AIR 1923 Cal 724 (724) 80 Cal 872 34 Cn L Jour 677 ItaMm Sheikh v King £»iperor 
( 24) 11 A I B 1924 Cal 323 (327) 51 Cal 418 23 Cri L Jour 776 Mttntfru e Emperor (Misconduct 
must be established by what is regarded as evidence lu the eye of tbo law ) 

■(29)lGAIB19‘>9Cal 343 (315) 56 Cal 1032 31 Cri L Jour 366 AW«r ras/jid 7 Emperor 
[See also (2j) 12 AIR 19‘’5 Cal 729 (731) 26 Cri L Jour 1009, Jessarat 7 E'mperor (No reasonable 
grounds proTed— Court refused to discharge jury )] 

5 ( 36) 23 A I B 1936 Oudh 2G8 (269) 37 Cri L Jour 749 13 Lueh 170 Dindeshx 7 Emperor 

(Vague allegations against juror iinsapporled by affidsTit — ContenU of application making allegations 
found not true— Refusal to hold Inquiry— //eW Jndge everciaed projer discretion m refusing inquiry ) 

6 ( 27) 14 AIR 1927 Cal C2fl (629) 85 Cal 279 28 Cn L Jour 793 Bhubaii v Emperor 

7 ( 29) 16 AIR 1929 Cal 57 (08) 56 Cal 150 SO Cri L Jour 43 j /?e5a(i JJoAoii 7 Emperor (Fore- 
man of the jury) 

fi (27) 14 AIR 1927 Cal 628 (639) 55 Cal 279 28 Cn L Jour 783 Bhuhany Emperor 
(■21) 8 AIR 19’1 Cal 631 (631) 22 Cn h Jour 510 Ewperor 7 ifatar Ah Beg (Juror expre'sing out 
side the Court his opinion as to the guilt cl the accused before the defence had been heard in full and 
before the ease had been summed up to the jury— De note trial before fre«h jury ordered ) 

(Sec ( 3C) 23 AIR 193c Oudh 269 (369) 37 Cn L Jour 749 12 Luck 170, Bindesht 7 Emperor (If a 
juror eipres'es his opinion clearly regarding the gnilt or innocence of an accused person before tbe 
el nree In 11 a 1 , 1 j , , , c. ¥ _ • v — „ii m discharging the jury 

^ ' ■ nd rememlraneer 0 / Legal 

4 • • stage but was detected and 

brought to the notice of Court at the end of tnal ) 

10 ( 02) 4 Dorn E R 939 (9101 j„ re Pufa«ir«m» 

*' " ■ ■ , . ■ . returned lo reply to tbe question p-t 



1G18 IS 282 N 2-4, S 283, S 284] PROCEDLnC wnn\ JUUOn CnASES TO ATTE'^D- 

thig section nnfl add a new juror m place ol tlic juror removed li\ cliowmg lum (nro 
among tlio persons present m Court 

A lur^ can bo discharged bj the Jtulgp in tlio cxcrci-^ of Ins inliorcnt joncrcren 
after the ^ crdict has been recorded ** 

Wicio an order discharging a jnrj in the exercise of liio mben-iit joner ol a 
Sessions Judge is found to be unjusliGcd the onl\ relief that tin lliji Court tan give n to 
Older a fiesh tual befoic another j«r> ** 

Sco also Sections 20G and SOQ and ^otc3 thcieon 

3 “ Is prevented from attending throughout the trial — llTictlicr a 
juror 13 proxented from attending throvghont the trial depend^, among other things, on 
the dnjg during nhich the trial is going to tako place, and »bcllicr an nljoiimmenl shodil 
be gi\on for anj length of time There is a discretion in the Judge whether topostr®® 
the trial to a date on ^hich the juror should bo allc to attend Or to discharge the jurj h 
the juror is able to attend in a xerj short time it H a sirong cxerci-^ ol du-cretioato- 
discharge the jurj * 

4 “ The trial shall commence anew •*— M here a ntn juror i> ad led or tte 
jun 13 discharged under this section the trial must commence nticu and canroV la 
continued from the stage at ubteh the juror or the jurj uns discharged Thus nhere sitfr 
the examination of some witnesses m the ease a juror uas found to bo deal and x!**- 
consequently discharged and a neu juror nddcil it uas held that the trial sIiouM 
commenced anen ^ Similarlj ■nhere in the cour&c of a trial it apjvars that ana jami 
nnable to understand the language m oihicb evidence is given or, tvhen such evidence 
interpreted the language in which it is interpreted a now juror fOionld bo added or ft* 
imy should be discharged and a fresh jurj empanelled and the trial must commence aoeff 

Discharge ol jury in case 283.* The Judge may also discharge tbt 

Olaicknew of prisoner jury whenever the prisoner becomes incapable ol 
remaining at the bar. 

1 Legislative changes — This piovision of Ian was fust incoiported in the 
Code of 1872 

2 Scope ol the section — Sec ^ote 2 on Section SS** 


O — Choosing Assessors 

284.+ When the trial is to be held with the aid of assessors, 
Assessors how chosen Jess than three and, if practicable, four shall be cbostti 
fro m the persons summoned to act as such 

' 1882 S 283 , 1872 and 1861 — Nil 
+ Code of 1898, ongmal S 284 

384 XVhea the trial te to be held with the wd of assessors two or mow shall bo chosen, ss 
Assessors how chosen Jodge thinks fit irom the persons Bnmaoned to act as such 
1882 S 284 , 1872 5 239 1661 S 342 


56 Cal 150 30 Cn t, Jewr 435 JJetal* Jl/o/KiK V Tinpcror P'"’*’ 

ot the BOitiiaoned jurors was present ) 

m,r‘! ? f “ « Cn L Jout 041 v 

(Rule of Engl sh law followed as embodying » pnoc pie of inst ce ) ^ 

IS (*37)24 air 1937 Pat 369 (371) jepatS Sfi Cn L Jour 777 Dipal Gope v £!» iprrof 

1 C27)UA1B 1937 Cal 199 (199 200 ) 28 Crx 141 Emveror ^ Ucnmolhonatls. 

36AU481 IS Jour ^38 Emperor V (Although in 

2 MS «ammcd were toad over and tbcir admission secured ) 

2 ( 38) 23 AIR 1938 Pat CO (62) 39 Cn I, Jom 302 Jlaw Jkibu 7 Emperor 



A‘^':r*"=ons nov: rrio^iN 


IS 284 N1-'4I into 


3 

A 

s 


Lf|;l'ilaii%c changes 
"Not less than three ' 

‘And If 

"Shall be chosen," meaning of 
* Trom the persons summoned 
such " 

SOTC to llir ‘5>noi>‘i' 


SynopfU 


to set as 


6 Objections as to assessors 

7 rrocedure when an assessor is discovered 

subsequently to be interested In the case 
Srt* b 2fl> S IP C 

8 Power of Appellate Court to appoint 

assessors 

ft Effect of non»coTnpliance with the section 
inlieatPil for tlie folljwin;, lopici 


Coj rnirnwinpril of tnsl with Jtre bote 4 

(Jtnlifcstions of Rre Xot<* 4 

r.<ronl of m-i'niis f->r not Inring four a««e««ore Spc Sole 3 


1 Leeislative changes. 

1 Iho ttonls *'tt\o or more itcraom*' tihich occurred in s 3i2 of llic Code of tttio 

oinittcif III s 2)3 of the Ccule of 1S72 Irnt ticrc rc tntroducM in S 2Si of the Ccxlo 
of 1602 

2 futm/meiif 1 1/ .ict i~ ) of 1953 — 

(ft) The ttortls “not 10*^3 than tlircc and if pr/iclicablc, fom” hate been “ubstitulccl 
for the words ‘ two or more ’* 

(1) The wonls “ns the Tudj^c tliinVs fit’* ime Icon omitted. 


2. “Not less than three.” — Under the present soetton as nmended in 1023, 
liitrc ‘■lioull at least ho three asscssont Prior to this amendment, the mimmuin niimhci 
mjuircil Stas fito Tiic scelion ts imperali\e. and where at least the minimitm jiumhor of 
assessors do not attcnil, the Court is not properli constituted and has no jurisdiction to 
tr> the case * 


3. “And if practicable, four.” — WTiero a lesser number of asacssors than 
four IS cbo^n tlio Court should give reasons to caplain the impmcticabditi of liaMni} four 
Put a trial with three assessors withowt a record of these reasons is not irregular and docs 
not offend against the proiisions of (bis section * 

4 “Shall be chosen,” meaning of. — This section, ualiko s 27C, docs not 
prescribe that tbo assessors are to be ebosen by lot In fact it does not say that they ought 
to be chosen m any particular manner It iS not the law that tbo assessors must be chosen 
by loL The word “ebosen" does not necessarily imply that there ought to be a selection 
from a larger number than required for tbo trial ^ 

A mere ehoostiifj of assessors i3 not enough They must function as assessors at 
(he trial It is only w bon proceedings arc commeucod at which ossossors can gi\ e tbcir aid, 
that the trial with tbcir aid as contemidatcd under 8 268 and this section can bo said to 
ha\e commenced So where, though tbo required number of assessors is chosen a9 required 
by this section, some of them ate discharged on some ground or other hefon the Uial 
actually starts, and the same goes on with less than the required number of assessors, the 
requirements of this section are not satisfied * 


Section 284 — Note 2 

1 ( 24) 11 AIR 1924 Oadh 417 (417), Praj;» t Emperor. fTml with two assessors after 1923, held 
lUesil ) 

( 24) 11 AIR 1924 Nag 287 (287) . 20 Nag L B 129 25 Cii L Jov 459, Jetrm v Emperor (Do ) 

( 01) 25 Bom 694 (696) 3 Bom L R 274, Sinj-Btiipew T ' fTclal with on* tascasot when the 

minimum number requited was two ) 

Net«l 

1. (’25) 12 AIR1925 Pat 381 (382) : 26 CriL Jq«r ▼ 

Also sec Note 9 ' S 

Hote« 

1 (’38) 25 AIR 1933 Pat 60 (62) 39 Cn ’■ 

2. ( 91) 15 Bom 614 (515), Qucen-Etr^ 


1020 is 284 N 4-6j 


ASSESSORS now CUO^N 


Tho selection of tho ns^cssors i3 enUrclf with Iho JuOgc In selcclmg Ihem rcgari 
inust bo had to tho nature of tho case, to tho rerson ^lio js tried, to tho nature of the 
evidence that is brought against him, and to tho public fcclmg Tho assessors ought cot to 
1)0 pleaders nor j oiing men fresh from college, devoid of experience Thoj must be fcrsota 
of independent condition in life, men of judgment and experience* 

5 “From the persons summoned to act as such ” — As to the summomn; 
of assessors, see Ss 32C and 827 

Section 279 cmpoiNcrs the Judge, under special circumstances, to chooao a peron 
present m Court to act ns a juror though ho had not been summoned ns required b> S 2 ^ 
Tbero is no prOMsion corresponding to that with regard to tho selection of assessors So 
no person can bo asLcd to act os an assessor unless ho bad been summoned under 326 
and 827 to act as such* and such summons can bo issued onl> to persons whoao namts 
ha\o been included m tbo list prcjiarcd under s 021 * Put nlicro on tho date of the trul 
only tbrco of the assessors summoned under s 32G remain present and ft person pre cat la 
Court uhoso namo is on tho list of persons qualified to seno as aaessors is served tnlh » 
Buinmona to appear and act as such and (ho Judge chooses him as an assessor on the dsto 
of tho trial it cannot ho said that bo was not chosen in accordanco uitb law and the trul 
13 not contrarj to Ian * ^^^lC^o an assessor summoned to appear on ft particular day Med 
to appear on that daj hut appeared on a subsequent dale during tbo same session ^hca 
another trial had to commence, it was bold that ho could bo selected to act as aSsCsSOr lO 
that trial* 

\S'bero the asscsssors with wboae aid tho case was tried were choscn from lbs 
persons summoned to act ns jutors. it was held that tho trial was illegal * 

6 Objections as to assessors — There is no section, corresponding to S.2 s 
proxidiag for objeotionJ to tho selection of any porticular person as an assessor' It 
houexcr, an elementary principle that assc^tsors selected should bo above suspicion 
inasmuch as their opinion is of great value both to Iho Judge who tries the ca«e and to 
tho superior Court Thcro is no reason therefore uhj an objection of presumed or actml 
partiality when it is urged at the time of the selection of assessors should not bo allowed 


3 ( 75) 23 Suth W R Cr 35 (39) Empress v ttam DuH Chmodhry 

Note S 

1 (94) 1891 All WN 207 (207) EmpreBSv Dadrt 
( 13) 14 Cri li Jour 654 (654) 35 AU 570 21 lod Cas 894 Jlfau Sm.7;i v 

Emperor (Trial tntb tbs 

( 

e to 
si- 

(18) 5 AIR 1918 Pat 420 (120) 3 Fat LJ 141 19 Cn L Jour 363 Balak v 
Also sea ^>ote 9 aod S 326 Note 4 

2 

3 

Emperor 

4 

5 

Note 6 

33 219 lod Cas 337, 


T BatiiSidh Bat 

13 219 lod Cas 35> 

(OS) to 4TT{ T>»» lift /no C a o _ _ 

ground ol 

19 Ind Cia S'® 

during eiamfnatton of first w tness on ground ot hsTing personal knowledge-lomng to bs 
fieaUon it must be deemed that tr al did not commence with minimum cumber cf assessors 


A‘;':r‘;'5ons now ciio«rN 


IS 284 N 6-91 1621 


Th^re no pro\ I'nn in Dif* ct** of on corrr«]Xin ling to s 2S2 ai in tho cn^o 
of juror'’. 1 ’rn if tlio ]iinci}lf‘ of tlint pillion ajjlio^ thr* fuel that nn n'’ c‘i'?or (nho 
nnlrrelanli tlio langinco of tlif' (onrt) doM not nnlcr^lAml I ngli’li mil not in’iluhto 
n trill nnlci’ tlicrr Imi I'oon a fniliiro t> int<^rprfl in tlio court langingo CMilcncc winch 
ind Iv-n giicn iii 1 nRli®li SmiilirK tl c fact thit some iloriuncnti nrc in I ngluh which 
tho fts.'Oa'’or 19 unal lo to iin Icr'-tin 1 will not go ngnust the comi'ctcncj of tho «=! c<ior or 
the lai\ ful coti'litnlion of the Court * 

7 Procedure when »n assessor »s discovered subsequently to be interested In the case 

— Sr^t nn 28 > Not'’ C 

8 Power ol appellate Court to appoint assessors — \n appclluto Court 
hft9 no potter to nj jo iit tho as'wssors for the 1 iirixwcs of flpjical * 

9 Effect of non compliance with the section — Tho proM^ions of this 
section nrc mandatory So where a triil comtnciicos nnl proceeds with less thin 
minimum number of ns:es30r= * or when, -onie of tho rcpiircd number of assessors are 
appointed out of poisons not summoncil lo act ni such,* tho Court is not properly constituted 
and the whole trial la illegal But wlicro nn n-isessOr summoned to appeir on a particular 
date for tbo purj/iso of anj pnrticalir ca«o apjcnrs, only on a different date, and a 
different ciso is started with him as one of iho nssoasors* or where onl> tbieo assessors are 
chosen without giving reasons for not choosing four (aflci the nmendraent in 1022) * the 
trial 13 not illegal \\here a trial for niunler coinincnccil with tbice osscssow and one of 
them was discharged hj tho Judge during tho examination of tho very first witness on 
the ground of the assessor hanag i«r9onil I oowlcdgo of tho cisc, it was held that owing 
to this disqualification of one of the assessors tbo trial must be deemed to hare commenccdi 
in substance though not in fact with only two assessors * 


3 ( 38) 23 AIB 1938 Pat 60 (6'> 63) 39 Cri L Jour SO’.raw Uafta v £>ipcror 
Note 8 

1 ( CS) 1868 Pun P,e No 17 Cr p 4“’, Ooiot V Sywrf I/niti 
Also Ee« 8 423 Note 12 

Note 9 

1 ( 24) 11 AIR 1924 Oudh 417 (417) Pragi v Emperor (Trial w Ih two assessors after 1923 ) 

(25) 12 AIR 19’j Oudh 110 (110) 27 Oudh Cas •»13 26 Cci L Jour 3 j 9 Ranj Naraia v 

Emperor (Do) 

{ 01) 25 Bom 694 (694) 3 Bom L R 274 Ktng Emperor » Jayrani (Trial with one assessor where 

minimum number requited was two — Iixegnlanty not cured by S 537 ) 

“ rv TI inntalat Beddi (Tral 


( 91) 15 Bom 514 (jl5) Queen Empress T Daftiana Hexa ider (Trill with one assessor after the other 
thoagh summoned has been discharged before the comincncemcnt of trial ) 

2 ( 94) 1994 AU 'W N 207 (207) Queen Empress v Sadn (Section 537 held inapphcaHe to such a 

” " V Emperor 

tperor 


3 (16) 3 AIR 1916 All 54(56) 17 Cn I, Jour 17 (18) CAaffa v Zlwperor 

4 ( 25) 12 AIR 1923 Pat 391 (380) 26 Cri L Jour 713 Jai ltd Mot nni v Emperor 

Also see Note 3 

5 ( 42) 29 AIR igi** AH 140 (140) 43 Cn L Jooe 496 I L B (ig4‘>) 111 182 199 Ind Cas 510 (DB) 
Stpotlar Singh t Emperor (Trial was bad ) 




1G22 (S 284A N 1-2, S 285 j ASSESSORS FOR TRUE Or EUROREAN SDDJECIS 

“ 284 A.* (/) In a trial with the aid ol assessors o! a person who has 
As-sc^sors tor trial ol heen lound under the provisions oS this Code to be an 
Europan ana indun European or Indian British subject, if the European cr 
Rnti h subjects nnl Indian British subject accused, or where there are several 
oilier^ European Bntish subjects accused or several Indian Bntish 

subjects accused, all of them jomtiyt before the first assessor is chosen so 
require, all the assessors shall, m the case of European British subjects, be 
persons who are Europeans or Americans or, in the case of Indian Bntish 
subjects, be Indians 

(2) In a trial with the aid o! assessors of a person who has been fourd 
under the provisions of this Code to be an European (other than an European 
British subject) or an American, all the assessors shall, if practicable and 
if such European or American before the first assessor is chosen so requires 
be persons who are Europeans or Americans 

a Tbia section wns newlj niscflfd by Uto CriminM Iaw Amendment Act 12 l\ll) 1223 
1 Scope of the section — Sco ^otc 1 on section 275 
2. Failure to claim privilege. — See section 52SB 


SSSi.t (1) If in the course of a tnal with the aid of assessors, af 
Ptoceduro when time before the finding, any assessor is, from any sufficient 
assessor 18 unable causc, prevented from attending throughout the trial, or 
to attend absents himself, and it is not practicable to enforce w® 

attendance, the trial shall proceed with the aid of the other assessor or 


assessors 

(2) If all the assessors are prevented from attending, or absent thern 
selves, the proceedings shall be stayed and a new trial shall be held wit 
the aid of fresh assessors 

Synopsis 

1 Legislative changes 

2 Scope and applicability oi the section 


‘Prevented trom attending or absent 
themselves' Sub section (2) 


' Shall proceed with the aid oth*r 
assessor or assessors " 

All assessors absent — Sob section I ) 
li assessor is an Interested person — 


Procedure 

»03'E to the Synopsis Bee the holes indicated for the foUoiMng topes 
Ab enteo assessor resum ng See Note 4 IrreguUnties not curable See Note 5 

Address after discharge of assessors See Note 5 Sect on applies to defects after trial is begun S 
At least one assessor to bo present tbrougboot Note 3 

Erafn°e.n„a„eh„6eo(.«.>BOrs S.eM«5 SotsequMt of Wc-ipacllj- 

Icrcgulant es curable See Note 4 Sufficient cause Bee Note 6 


I Legislative changes 

(1) There is no material difference between the corresponding sections of the Codes of 
18G1 and 1872 

l 2 ) The -nords preaented from attenamg throughout the tcnl which occurred m 
S 250 of the Code of 167-’ baao been substituted by the words prevented fro® 
attendance in tho Codes of 1882 and isM 

• Code of 1898 S 460 

^60. In every ca«e tnaWe by jury or wrih the a 1 ot afisessots m v:h ch an European (act 
J ury for trial a British subject) or an American m the accused jierson or one of the accu ed persons 
of Europiant or not less than half the number td jurors or assessors shall if practicable and H 
Animcaits European or American so claims be Europeans or Americans 

t 1882 S 285, 1872 S 259, 1861 S 353 



1 1 cn I xMirs ‘=«0Ti is LSArLr to atttnp 


1S 285 N2-4I 1C23 


2 Scope and applicability of the section I Ins ■v^lion nj fbos only Iicro, 
-in thf co'oifi* of a lital nn fl''=c<-or la nrnllo to nftcnl It contcinplafcs tlio caso of n 
tnnl ^1 icli 1)A‘? rm7!jn''nc<'7 i itfi ll r tegutitif ntimlrt of ov-c. -on x\ho lit thn commence 
TTvnl of lljc Irnl iii i-e npi) le of nebnff aa competent nx>ecv>r<! It hn^ no aipliciUon to 
tnah conluctcil from tl r start with Ic®? linn the requicito number of comfctont aa?t^or3 ^ 

Tlv’jr' mii«t Iv nl len I one o'I'h's or attending; llirongbont the rroccciling-j* find tins 
n’.iuiren cut h n conlition precclent to the e\crci<=rt of jun«iliction 1 > the Court* 

Tl K eiytion conofitutea nn exception to S "sl nnd is eonfinoil in lU oporntion to 
ciifses nlicro Uic ai’V's'^or liim'itlf n prc\cnt«l from Bttcti<1iD„ the trial b> rcisou of inOmiity 
or PDiiio otlKr plnsical die.il i!it\ It does not contempinte n cnee where the trial Iiidgo 
liinwlf <1) clnj;.cs one of the ne.e sors on the gronnl tint he h (1is.]unlificd from acting ns 
jin fl-s c' 01 * 

3 “Prevented from attending, or absent themsclves”_Sub section (2) 
— Hio worla “prcicntcl from attending or abeent tlicinecUcs in sub e ( 2 ) of this section 
sliould bo road witli sub s (l) and should bo understood to mean pic\onl(xl from ‘ittcnding 
throughout (he ()ta} or absent IhemsoKcs t 

4 “Shall proceed with the aid of the other assessor or assessors “ — 
Thu procedure has to bo odoi toil only when it is not ptacUeablo to enforce the attendance 
•of (ho nli'Cnlec iv^'Cssor \Micro (iio Judge allowed one of two assessors to absent himself 
for ono of llie days of the trial and proceedcil to try the case with the other assessor it 
•was hell tliat tlo Judge ought not to Im© proceeded with the trial but should ba\e 
ndjoumed Uie Inal till a day when loth assessors could attend ’ UTierc an assessor absents 
limiaclf ho ahoiild not be allowed to reluro and talc part in the proceedings at a later 
stage * riv lea on is that when once the trial is resumed by the Judge in tbo absonco of 
an a scasoi such Qs-ossor ceases (0 occupy tlio positiou of an assessor aiding at the trial * 
If consequently be i3 allowed to return and talc pait m tbo proceediogs and gi\Q bis 
opinion tho procedure is not in accordance with law * and is contrary to the intentions of 
tins section and S "OS* Tho procedure is bowc\er only an iireguhiity which is cured 

Section 285 — Note 2 

1 ( 93) ‘•1 All 100 (107) 1898 U1WNJ8.> Enprcisr BabuLal (Three assessors eliosen—One found 
to le de&t — Tiul proceeded with two— Oue mote (band to Le deaf after prosecution evidence was over 
— rciil lio vever proceeded — Illesal ) 

( 91) 15 Bom 514 (515) Queen Et iprcss v Bastutno 

( 94) 1891 All W N 207 (207) Que n Empress v Ladn 

(01) 25 Bom G94 (696) J Beta I R274 Ktng E tperorv Jayrats 

(16) 5 AIR 1918 1 at 4'’0 (420) JPatLJonrKl 19 CciL Jour 363 Bulait. v E tperor 

^691 We t a SnlCiia Q-’T (927) ZZijA Court ProceedbKjs 2''nd Jidtj J8CS (Where at the close of the 


-4 ( 42) 29 4IR 1942 All 140 (UO) 43 Cn L Jour 486 I L R (1942) All 182 199 Ind Cas 510 (DB), 

Sipattar Siiijli v Emperor (When only two out of three assiHSors are qualified to act as such it must 
I e deemed that the trial has not commenced with the requisite number of assessors ) 

Note 3 

1 C> 1 ) 13 All 337 ( 1)8 939 ) 1891 UIW N 93 BmpreM T J/J md 
I en n ^ Notq.4 

y Tlsriimalat 


Shikdar 


/ 




1024 IS 285 N 4-6 1 


rnOCEDUIlE WHEN ASSESSOR IS UNABLE XO ATTEND 


by S 637 unless it has occ'isioned a failure of justice * 

In the case of the absence of an a^casor the Jiulgo l>cforo proceeding Tvith the triil 
with the aid of remaining assessors should ascertain ubothor his absence was due to 
sufficient cause If ho proceeds ^itb tho trial tiithoul ascertaining whether bis absence 
due to sufficient cause and mtbout taking stops practicable to enforce his attendance 
13 a material irregularity rvhich Mliatca tho trial ^ 

5 All assessors absent — . Sub>sectton (2) — It has been seen already a 
Koto 2 that for a valid trial at least ono assessor must attend throughout tho trial If a-'f 
the assessors aro prc\cnted from attending or no one assessor is able to attend throusheni 
the trial tho proceedings should bo atajccl anti a non trial Jitld nith the aid olb^ 
assessors * But a Sessions Judge is only authorised to record c% idcnco m tho absence of 
the jurj or the assessors nhen addtUonal evidence is called for bj tho appellate Coorl 
under S 4‘’S sub s (3)’ or by the High Court under S 375 sub s ('’) AS'here materul 
evidence vas recorded after all the assessors ticrc discharged it vas held that sach 
CMdenco vas recorded coram non jiidtce, — Ihnl is before a tribunal which had w 
nuthorit j to record it * The Kimc principle u ill apply u licre there u as no assessor prfc^'' 
during the address on behalf of the accuscti* Tho non compliance uith this •nib-'cclic^ 
affects the jurisdiction of the Court and tho irregulanl) i» therefore, not one curable nndtr 
section 637® 

6 If assessor is an interested person — Procedure — ^\^Je^e it u 
C()\cred after the trial has begun m a case tried uith the aid of as.-c&jor« that one of thf® 
iq interested or otherwise un6t to sit as an assessor, this section docs not apply as the 
assessor is neither preiontcd from attending noc absents himself In eticb a ca-e *-’'® J 
Sessions Judge should ask the High Court under s 433 to set aside the order by which tte 
meompetent assessor was appointed as well as all tho subsequent proceedings 

choose another assessor and proceed with tho trial de note* Mbcrc however, at tli® 
of the trial one of tho assessors expresses tho opinion that the accused is guilty 
that ho has personal knowledge of the matter there is no necossitj of a 
assessor cannot be said to be an interested person Tho proper course for the 3aigfi 
simply to Ignore tlie opinion of tho assessor if he comes to tho conclusion that it 
perly expressed or that he has been influenced bj extra judicial considerations.* 


6 ( 01) 24 ’'lad 623 (532 534) 11 Mad L Joar 341 Emperor y Therumalai (Davies J dissent 05 ) 

7 ( 46) 33 AIR 1046 AU 2S3 (254) 1915 Oudh W N (BC) 317 (348) 2?adia» ^ Emperor 

Notes 

1 { 91) 13 All 337 (338) 1891 All W N 93 Queen Empreu y Vd ilfalimud Khan 

2 ( 93) 15 AH 136 (137) 1893 AH W N Wi Queen Empress v Earn Lall 

Also SCO S 268 Koto 4 and S 428 Note 8 

3 (93) 16 All 136 (137) 1893 All W N 50 l?Kfcn Empress v flam iaH 

( 73} 5 N W P H C B 110 (112) Queen y Chnt Bam (Trial should not have proceeded withoot s 5 -e:.»ri 
wuen a malenal add t on was made to Ih^ plea of goilty ) 

Also 8»e S 268 Note 4 

4 COl) 13 AH 337 (339) 18giAIlWN9q Q teen E npress y Vd 2Iahmud Khan 

5 (93) 15 All 136 (137) 1893 All W N 50 Oh«»E npresj y flam EoH (Material evidence recorded, 
alter assessors were discharged — ^legality) 

Also sec S 268 Note 4 

, Note 6 
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DD — Joint itiaU. 

285A. In any case in which on European or American is accused 
Tr il of Luroprin or jointly With a person not bcinc an European or American, 
Inlm pnii h sbI^ci qj. gp Indian British subject is accused jointly with a 
cr I uropmti or Aitia- person not being an Indian, and such European, Indian 
ncin juntiy accu M British subject Or American IS Committed for trial before 
with oti era a Court of Session, he and such other person may be 

tried together, but if he requires to be tried in accordance with the provisions- 
of section 275 or section 284A and is so tried, and the other person accused 
requires to be tried separately, such other person shall be tried separately 
in accordance with the provisions of this Chapter. 

1 I.egislative changes — This ‘netion togctlai with tht hcKlm, w is in ut il 
Ij the Criminal Lnn \inon(]nicnt \ct J 2 [Mil of ijij 

Compare ‘i-? <52 nnd <G1 of the Code of ISS’ •? 2i2 of the Cwk of is 2 iii 1 s 3 
of Ihc Code of JSCI. 

The undornicnlioncd cisca* nndci S 452 of tlie Code which hi? now kui n.]K. ihd 
are no longer of an\ imiortincc 

2. “And IS so tried ” — The wonh ' <ind u tried m this section iiu ui if hu 
IS in fnet 80 tried" or if ho is ercatuillj «o tncil rims a 1 uroix?an was accused jointlj 
with tin Indian nnl when tho\ 0 [i>eircd for the fii^t tune before the Sessions Judge tho 
Lurojican wanted to be tried ns a I nropoin luiti h «ul>jcct nnd the othei nccusul wanted 
to ho tiled jointl> with him Tlio Sessions Jnd^c iiutcad of stinting tlio inoceedmo uiidoi 
S !2’1 refcired tht mattti for the ouUrs of the High Coint us it was not possible to ^tt 
Bufllcient Lurojiean jurora in the jlnce Ihe Ilje,h Couit directed the case to bo tiitd b> 
another Sessions Court The Indian accused when beapiicaicd before the lattei Coiiit chmiccl 
to be tried separfttcl> and contended that as no tiial was in pi ogress when he bad prcMouslj 
stated that he did not want to bo tne<) separatclj he was not bound b> his pie\ ions choice 
The contention was held to be untenable ‘ 

3 Failure to claim separate trial— -Effect — See Sect on f)28B See a1 o the undermoiit oned 
cute f 


£ — Trial to Close of Cases for Prosecution end Defence 
2S6,* (/) When the jurors or assessors have been chosen, the 
Opcmoecase prosecutor shall open his case by reading from the Indian 
for r™«cuuon penal Code or other law the description of the offence charged, 
and stating shortly by what evidence he expects to prove the guilt of the 
accused. 

Eiamination ^ . . 

cf witnesses ( 2 ) The prosecutor shall then examine his witnesses 


* 1882 S 285 1872 S 247, 1861 S 364 


Section 28SA — Mate 1 
1 (90) 14 Coin 160 (162) In re Job Saomon 
( 76) I Bom 232 (’35) Xieg v Lahibhai Copaldat 

Note 2 

AIR 1936 Nag 328 (333) I L B (1938) hog 516 39 Cn E Jour 810 SurajpaUmoh r 

Note 3 

1 (38) 25 AIR 1938 ^ag 329 (333) I L R (1933) Nag 516 39 Cri L Jour 818 SHrajpn/smj?! v 
EHijwrOT- plhen an Indian accused onginallj wished to he jointly tried with the European aceuW, 
but when the case came before a different Sessions Court claimed to be separately tried which m as not 
permitted and revision from this order was al o dismissed held be could not in an appeal from the ✓ 
conviction in such trial rc agitate the claim for separate tnal ) / 
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opnMi,G CASE rou rRosccono\ 


Synopsis 


1 Legislative changes. 

2 ‘ When the jurors or assessors have been 

chosen 

3 ‘ The prosecutor shall open his case ” 

4 ‘ By reading " 

5 Examination o! accused before opening 

of case 

6 ' Shall then examfne his witnesses *’ 

7 Examination must be oral 

8 Using depositions given before the Magis- 

trate hce S 2'<3 nnl 333 anl hotcs 
thereon 


9 Attendance of witnesses S^** gedicm 
21C 

10 Cross examination to follow examinauoa 
in chief 

11. Improper examination 

12 Questions by Judge, jury or assessors 

13 Outy el prosecution 

14 Trial ought not to be stopped beior* ti* 

close of the prosecution 

15 Treatment of witnesses 


^OT^ to lU Sjnftiv-i* Sm? IH Lotts mdcMetl foe the following tope, 

Adjournment for prOiCeulton Sec hole 2 ntilencc taVen ly another JiMse See ^ 

Discrepmcie’—On'ortun tj locxiUm SoeNolclS 1 re'll ttilniNw m he^ on« SccLotosSaod 
Evidcnecin ah cneeof jirj ScehotoG Tenlcrforcro •exunination See hole C 

1 Legtslative changes — 'Ihis section jntrodvtcod in itattC'Crtfo® 

by the Act ol 188"* anti lomaina unallcictl in Ihn j resent Coilc 

2 “When the lurors or assessors have been chosen "—After the jows 
are snoin tlic tual should proccctl and cannot be postponed to cnnlilc the prO'CCutioa 
cvamino a ^^ltnosi on comniiS'uon ‘ If after the ancnting in of the jnr> , the Judge w ® 
to attend as nherc ho falls ill suddenly the trial can proceed further before n non Ju S® 
tilth tho same ]uc\ piotidod no evidence has been tahen and, if taVen the Utter 
docs not act uiion it* 

3. " The prosecutor shall open his case ” — Tho opening of the 
lion must aluays bo confined to matters tvbicli arc necessary to enable tho jury U 
the evidence The prosecutor tviU have to state all that it is proposed to prove in 
so that the jury may see if tboro is any discrepancy between the opening statement of v 
prosecutor and tho evidence afterwards adduced m support thereof It would 
improper for him to open any matter to tho jury in respect whereof no ovidcnco is *atcno 
to bo toad ot can be adduced at tho trial JJor is it the stage where a doubtful 
admiaSibihty should bo raised or decided \ery great care must bo taken by the piosccn 
m the observations to bo made to tho jury and topics of prejudice connected with 
chaiactcr of the prisoner should be carefully excluded * 

Tho prosecutor should state m Ins opening address uho tho witnesses are 
he proposes to call and who have not alicady been examined Though the mow fact ths 
Witness has not been examined before the committing ilngiAtrato is no ground for refus’^? 
to take the evidence ol a relevant xntnos^ tendeied for the prosecution the exacunato 
of additional witnesses should not as a general rule bo sprung as a surprise on » 
accused ® Tho Couit should boo that the prosecution puts forward a real ca'se fmoi 
beginning and sticks to it up to the end ’ 


Section 2 S 6 — Note 2 

1 (Oil 19 Cat 113 <123) Queen Emprrssv Jacob 

2 ( 27) 14 AIR 1027 Bom l61 ( 16 ’) 28 Cri I» Joar 402 Etnperor r Dorabn Pc'fonj* 
Also see S 3o0 Kote 2 


Note 3 

, (29) 10 AIK 1929 Cnl 617 (620 625) 30 CaLJmt 993 (SC) Padam Pmxid 
Bankin C J and C C Qhose J ) 

2 ( 33) 2i> AIR 1038 Tat 579 (582) 40 CnLJoiiil47 r«n / v Etiperor (Public 
give notice to nccubcd ol new evidence mbs Opening address ) 


V Emperor 
Proseentor sbooi^ 


npress 

re ZJisicaKa/fc Eas 
463 /i; an Ecb v Et iperor 

cannot be peraiitted at tlia last moment viithont actica to ocensed to cliange its ground ) 


(Proseentif’® 
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\ lull IViidi of tlip IIiJi Court of Inliorr Ijn*? o\prc=-^l nii opinion in tho 
iinlcniif'nlionfHl cws* tint, in iwwnlAnco nith (lio jrflctico of tlio I iigli Ii (oiirta, n 
mninnn of tlic cm lonco i rojovtl to Iw* nlloil dioiit 1 Ic Rncn to llio Sc= ion*! C oiirt nnil 
11 0 rtccu'f^l Iffnrf tin tml if n witno?? Im not lm«n c*iU«l in tin committing Mn"i trato a 
( onrl 

) 4 “Bj' readme ” — Tbo ncciWTl ncntitlctl lo knon «itli ccrl'imtv and ncciimcj 

tin exact xnlue of tlic cliar^o 1 ronght ngim'l liim for link's^ In In'* “iicli knimlcvlgc, lio 
im\ In pciioiidj prejudiced in lasdcfince* 

5. Examination of accused before openins of case — Section ii 2 of tho 
OaIc ( mjm\i enn^ llic Co irt to examine (he nccu^vd at ani/ sia je imt‘«t Ic read siil jeet to 
the proM lona of tins ‘ncluin llicrefure a toiirt <iIioiiI] mu liofoit tin j ixmcntor opens 
1h ca«e nnl examines iiix witne -es under tins section exannne tlio ncrtised under 
•ncti m '^1 • * 

6 "Shall then examine his witnesses'* — *llic jiosccution nitinsbcs should, 
as far no pOs ible, bo callctl to pioxe cxenU in llieir cliroiiolo„ical oidcr * It is cntirch in 
the discretion of tbc I’ublic Proaccutor to «i\ xilinl witnco><is ho will examine* and in wliat 
onlcr The Jndg*- cannot dictate to tlie pnw^iition the order in whicli tho witnesses are to 

4 (30 53 MU 1030 I all 533 (j 37) 37 Cn I Jour7l2 17 Uh 170 (ID) AH Niamatx Luftror 
[Sm a(sa ( I**) 21 MU 13 IJ Dorn 207 {'*07 20^) 201 IndCu Gil 'Enperorr 31 tikJ til/oi'J han Taja 
1 iu(/ h(tn (U 11 ot course a ststaiory pnri re m xticninal tnak tefore Ihe Sti ions Court that wUencTcr 
llie pre^ecuton want to call alitliouat «iinc«sca they iboutd 'opply to tbe defeuce itatcments of 
wl at they arc going lo drpo^c bat as fir an panch witnesses arc concerned it is not oeeessnry for the 
I coaccut on lo apply ilic r statements lo tho defeiiec | roeided copies of pnnr/innmasliave already been 
fu luilied \1U I iJt Doni t>l7 dC Cn L Jour 311 rebel on )] 

Note 4 

1 ( IG) 3 tin 1010 Cil iss (102) 16 Cn I Jour -197 (501) 42 Cal OoT Unrilalal Ilaira v rmperor 
A1>o we S 231 Note 1 h 223 Note l S 35o Nolo 3 and S 53o Note 3 

Note 5 

1 ( 22] 9 ^in 1922 5U 2CG (2C7) 24 Cn I Jour 009 Siikia t Emperor 
Note 6 

1 (23) 10 \1U 1923 Cil 573 (581) rwperor V l/iiratt»«*Jsa JJiirt 

[Seenfso (41)28 AIU lOtl lUog 209 (210) 1911 Itaug L R 3lG 107 Ind Cts 850 43 Cn D Jour 
157 (DB), Shice Prtt v The King (Publ c I rose utor should be reijuircd as far as possible to examine 
b ^ wituc:<es so ns to briug out (be lact> in tbeir logical eequence Part cularly tbe expert witnesses, 
•'Ui.b ns tbe mcJiciI witness ought not to be exnnmied at an early stage of tbe trial uben it is impossi 
bic to ml z<* on wbat jioints tbeir opinion is pecc«sary ) 

2 ( 40) 33 AIP> 1310 I C 10 (13 20} 72 Ind App 30j 22^ lad Cas 273 (PC) Malak Khan v Emperor 
( 45) 32 5IR 1045 1> C 42 (13) 46 Cn L Jour $91 U7 lod Cas 331 (PC) Adel Sluhammad El 

Dailah v Utorncij < eneral of Paleiltne (It is not neces=ary legally for tbe prosecution to call or 
tender all tbe wilnrsics in the list furnisJicd Tbe prosecutor has a d scrct on ns to wbat witnesses 
t-bould be called for the proscculion and tbe Court will not luterfcrc with tbc exercise of that discretion, 
unless perhaps t c in be shown that tbe prosecut on lias been mfluenced by some oblique motive) 

( 38) 1938 1 5\ N 081 (082), / aiiliey Singh \ Dasrath Pandtj (PfOsecul on not bound to cxmine all 
tbe witne'ses that coul 1 iwssibly base spoken on tbc point) 

( 36) 23 AIR 1930 I ib 533 (53G 537) 37 Cn 1 Jour 742 17 Lab 17C (FD) 311 Nianiat \ Emperor 
( 3C) 14 Pang 4o (45) Ega Anng Gy\ v Emperor (Discretion must be exercised under supervision of 
Court and con«isteiiily ^ itb j radical rules of good sen<e ) 

(91) 10 All 84 (86 87) 1891 A N 7 (FB), Queen Lmpresi v Dtirga (Publio Prosecutor should not 
iefa»e to call a truthful witness ns a witness for Crown merely because evidence of such witness might 

' whoso cvi 

*0 examine 
o tbe just 

decision ot the ease ) 

[See ( 39) 26 AIR 1939 Rang 390 (391) 41 Cn L Jour 153 A ga Bar Kee v The King (In exercising 
this discretion I ublic Prosecutor should bear in mind that bis duty is to conduct case fairly and that 
1 e <bou!d not ol tarn unrighteous conviction )] 
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OrEViVG CASH FOR rROSECLTI0\ 


be examined, tliougb bo may siisgcst that the proper method and order of calbcg tie 
witnesses should be observed * 

As a general rule, the prosecutor la bound to call all avaJablc VMtncs^cs ifto 
prove their connexion v\ith the traasaction in question and who also must l« si'* 
to givo important information,* unless ho haa rca«onable grounds to bcheve that tie 
witness, if called, would not spcab the truth, or js unncccssarj,® or 13 an accoiurhcoQ 

3 (38) 23 AIR 1938 Rang 443 (41S) 40 On Ii Jour 265, Brulimaj/a V T/ia iiinj. (It Uis 
faithe; and instructs him not to call ft particular witDC<a, this u going too far) 

( 23) 10 AIR 1923 Cal 579 (581, 5S2), Emptnr T Ahtriinn<s5a ilit>i 
( 04) 8 Oudb Cas 53 (56) 2 Cn L Joor 191, Emperor v .l(s Slohammod 

4 (’44) 31 AIR 1044 Pe<>h 36 (37) 46 Cn L Jour 190 217 Ind Caa 130, Said Ahmad v £mfcr:r 
(Eye nitnessea to occurrence should be esnnuocd even though they might not he n«eful t3 1-® 
prosecution ) 

(41)23 AIR 1941 Rang 209 (212) 1911 Rang L R 316 • 43 Cn L Jour 157 : 197 Ind Cas 350 
Shtii Pru V 2 ^le Euitj (Entries m general diary rclcrant for the prosecution cose should be proTW f 
the public prosecutor by calling the station nritcrs concerned ) ^ 

(’38) 23 AIR 1938 Lah 170 (176) 30 Cn L Jour 410. Bahadur Siru^h v Emperor (Medical 0- «' 

esammed before committing Magistrate — He must also be ciamined before Sessions Court ) 

/oa\nr *TTs .A-0 Ktnrj 

. ■ • • * V Umperor 

• * • • ss (huch vntac*-^ can be 

( 85) 7 All 904 (903 906) 1883 All W N 28J, Queen Bmpreis T. Ttilla (Material cvideoce eicladed) 

1 92) 15 All e (7) 1892 All W N 114, Queen £inpre« t Dan Khandi 

(83) 10 AIR 1923 Cal 517 (519) 50 CaUlS 25 Cn L Jour 467. ifd rcmtii t £mpfror 

( 15) a AIR 1915 Cal 545 (546) 16 Cn h Jour 170 (172) 42 Cal 422, Ram Ranjan T Imperor (»*» 
duty of Frosecutor to investigate truth and not merely to support police ) 

( 20) 7 AI®”0''" ‘ ^ V • " . - - . . 

(29^6 A . •• . irEmptrer 

(05)8Lo • aded) 

( 84) 10 ( • . re exam sal ^7 

eomroitt ^ - —g then 

Sessions tnal ) 

( 09) 10 Cn L Jour 821 (323) 3 Ind Cas 623 (Lab), ilutammal v Emperor, 

(’10) 11 CriL Jour 410 (411) 6 Ind Cas 847 3 Sind L R 200, Jwperafor v J«mo (Tivo 
withheld by p-osecution ) 

( 67) 8 Suth 5V R Cr 87 (90), Queen r iSobokisto Ghose 

( 32) 19 AIR 1932 Lali 500 (501) 33 Cn L Jour 497 £jachhin% Narain v Emperor 


: ^mpfrur. 


‘ policecS**^ 
a report of 


■ ror 

' ~ ^ search by 

s 331 
sions Court 

' ■ ^ t, r (Prosecu 

tion is not bound to call all vvitnes es — It is open to jurors to draw adverse inferences from noc 
examination ) 

(■38) 25 AIR 1038 Pat 579 (581) 40 Cn I. Jour 147 Tusuf Mia v Emperor (Sufficient and 
evidence produced ’ " ^ 

( 38) 23 AIR 1933 I 

tne pro'eculion to * 

to call such peopl 
question ) 
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liiinaoU* It H not proper to rof«-o to cxntinno iintornl on tho Rroiind that n 

a\ilno=a inaj I'D {ft\oiirnblc to tho accn^l or mij not lo fa\oiirnblo to ptwociition ^ or 

( 17) 21 un 1017 Tl\n(: 42^ (OO) 30 Cn L Jour 21" ^^fl /“i U r 7 m/rror (Pfo ecut on niln«>e» 
natn no<l at eomni tl»l prorrM nj:J — Intent on oI sueb intne »« to irll <1 flercnt slorj at Smsiods 
tr il — Snell w tne= r< ft 111 ini of *«u el — I ro*e it oi tbojll not ciiH Ihem «t Ses'ioni Inal ) 

(10) 14 Hans 45 (ill T-ffl t«nj « /w/vrjr (It i not ibe duly of the pro^ecut on to call 
tritnrjfes nbo arc not in poi lion to s to mater at intirmat on in connciion rr th tbo offence or to 
tenler goch ieitne»iM (or eros^-cxaminalion ty tbo defence) 

( 'll) 1C all 8t («C 87) lie'll All \5 N 7 (1 HI Queen f tnprev \ Dnrjt (Pal e or iinneces ary ) 

(27) 14 AIR 1927 Ifid 475 (47G) 2 S Cn L lour 307 In re Mu hiijt Theim (Do) 

Wl) 11 AIR 1921 Mid 232 (*>40) 25CnLlonr75 Cjriuicimi Udtyrt'i r Emperor (Do) 

<’23) 10 AIR 1D23 111 413 (410 2Iat3«3 24 Cri L Jour 801 Rir-»;i( Dnr » Emperor (Do) 

(82) 8 Cal 121 (124 125) 10 Cal L Rep 151 DAiimio A<i« v Fmpren (talie) 

7 All 901 (‘*0*1 18^5M15\S23I Quern ^wprrs* * TuUt (Do) 

(■92) 15 5110(7) 1*92 All \5 S 114 Qu«m i^inprrM * TJjnlAonfi (Do) 

(22) 9 AIR 1922 Cal 461 (161) 49 Cal 277 23 Cri L Jour TP F>iptrorv Reed (Do) 

< 23) 10 AIR 1923 Cal 317 (519) 50 Cal 318 25 Cri L Jour 467 Mtthammadl unu$ v Emperor (Dot 

(29) 16 AIR 1929 Pat 3J3 (346) 8 Pat 6>5 30 Cn L Jour 1136 MMitri Tewari v Emperor. 

(Ro) 

( 05) 3 Low Due Ral 133 (142) kinj Fmperor \ Mauny E (Do) 

( 16) 3 AIR 1916 Lab 403 (409) 17 Cn L Jour 267 (263) 1916 Pun Re bo 12 Cr ATatwj » Em 
peror (Do) 

(31) 1931 Mad 5V b 727 (72S) EegarattuxTennr Emperor (Ilojtile) 

(22) 9 AIR 1922 Cal 392 (333) 49 Cal 353 24 CnL Jour 221 Emperor v Dilrtim Das [VaUe) 

( 30) 17 AIR 1930 Cal 19( (135) 31 Cn L Jour 918 KayanMandaly tmperor (Hostile) 

<30) 17AlR 1930 Lahfi3l81) 31 Cn L Jour 176 Attar Stnyh\ Emperor (Do) 

( bO) 2 5\eir 878 (379) Jn rt TJnmnjuami Gouttdan (Pal e) 

(01) 24 Mad 821 (324) 2 \V or 396 C«r » v ilamomai » (Do) 

(91) 1391 Rat 331 (jS’) Q i«ii £mpresj r Dhamba (Do) 

< 24) 11 AIR 19M Lab 241 (*>43) 21 Cn L Jour 708 Inder Smyh y Emperor (Unnecessary) 

(28) 13 AIR 19‘>8 lat 40 (48) 2aCnLJour869 Pirbhu Dusadh v Emperor (Do) 

C^re (36) 23 AIR 1936 Lab 233 (233) 37 CnL Jour 742 17 Lab 176 (PR) 2/( 27i<xma( \ Em 

peror (In a mardcr cas<. tbe fact that tbe prosecution witnesses are relatires of tbe mnrdered man is 
no Talid reason for discarding their eetdenee — Wbit would be of importance is that the witnesses 
bad enmity with the accused )] 

(See also ( 28) 29 Cn L Jour 999 (1000 1001) 112 lad Cas 215 (216 217) (Lab) Dahaiur r Em- 
peror (Unnecessary )] 

Also see S 208 Note 7 and S 233 bote S 

6 (18) 5 AIR 1918 Cal 314 (315) 19 Cn L Jour 81 Atkra/Ahy Emperor 

7 


(41) 28 AIR] p " 17 1 'r'T-i r. 

Alt y Empe « i ' ' , 

IS based ma ' - ' . ' 

nr.nn=f*ii«- mi. , . _ le committing Court is no reason for 

10 tbe list submitted by the com* 

■ ■■ V Emperor 

should not be withheld because be 

happens to make some adverse statements against tbe prosecution ) 

( 36) 23 AIR 1936 P C 283 (300) 37 Cn L Jour 903 (PC) Steplien Snieuirafne y The Etny 
( 94) 16 All 84 (87) 1894 All 5V N 7 (FB) Queen Empress y Durga 

( 20) 7 AIR 1920 Pat 366 (371) 21 Cn L Jour 33 Br«AanKfeo Smjlia y Emperor (It u the doty of 
Prosecutor to call every witness who can throw any light on the Inquiry, whether they support the 
prosecution theory or defence theory) 


* ■ ■ ‘ (In a murder 

case where a witness has given evidence wh eb supports a plea of ahbi taken by accused the prosecution a 
authorities have no nght to take it upon themselves to decide whether a witness who gives vital evidence jr 
of this sort la or IS not a reliable witness — Tbat » tbe function ol the Court and prosecution has no^ 
nght to usurp } / 
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OPENING CASE tOR PROSECCTION 


that he hag also been snmmoncJ by tho tiefence,* or tlmt a Bcnoua charge is ni-ulc ngiuL* 
tlio T\itnc«3 bj the accnswl® At the a\mo time, the prosecution should cncrciso a cirtW 
cliscnmmation and a\oid the piling up of oxidcncc, tho o\crbun.lcning oE tho rcconl aid 
consequent T\asto of time Thoro w no prOMSion in the Code entitling tho prisoner to Lava 
a witness for tho prosecution uho is not called, put into tho witness lox for cross-Maraiai 
tion Tho accused may applj to lin\o bmcIi x\itncs3 cxnniinotl under S 201, if ho so rcquirei” 
Ne^orthcless tho Public Prosecutor in fairness should explain to tlio Court Ins rcvoi Icr 
not calling his i\itncss and offer to put him m the box for crt>\34;xaininatioii ly tk 
accused*' especially uhciX! the miners is a material one and uhosc e\idcnce has leea 
relied upon by the eoinmilliug Magislrilc'^ But uhero the Public Prosecutor i3 of opam 
that a 'ivitness is a false one, ho need not o\cn tender him for cro^ cxainunlion *‘ Mlerv 
any uitness knoun to the pro'ccution is able to sucar to facts ^crJ material to the cas 
tho practice of merely allouing him to bo tendered for croas examination is not proper kt 
ho must bo examined in tiic oidinary ua> as to tho facts knonn to him'* In undclcrdt'i 
cases tho Court should in tho interests of justice test tho etstement of the iMtne-cies for th’ 
prosecution by questions in the nature of cross examination ** It cannot, h oucxcr, til^ 

[See also (42) 20 AIR 1942 OuJh 45 (47 4**) 17 Lucl 150 42 Cri L Jour H’S 1% lad 2» 
Ewpcror v Ga^fl Dm (The mere possibililj or eten protifttulily ol the story ol the eye-'Mtne''e»te'®» 
untrue in some rcspecla is not Euflieicnt ]usti6cation for TfilUhotding tbeui The prc'ecuhoo » o®* 
acting right m withholding their ciideuc® and prodociog other witnc3.'>cs neither niiued mth' £•• 

8 

{2 

9 \ to/ 4.1 uu<.u i> It vii 4t> viui ^ JiauAiiocAUHdrr 

10 ( 85) 29 AIB 1033 All C90 (695) 34 CnL Jour 907 55 AlUOlO J/taticnM v r/np<i-or 

11 ( 68) 8 Bom n 0 n Cr 83 (96) i?ea v I alekehand 

re ,,o, « . . ~ 


( 22) 9 AIR 1922 Pat 635 (539) I Pat 40l ‘'“24 Cn L Jour 129 Chandrxkei Daw Knhnr f 


I . jicnee hiUQS 

• ted to r»is® 

uuiection Co mat etiect later on ) * 

[See (45) 32 AIR 1945 PC 42 (45) 46 Cti L Jonr394 217 Ind Cas 381 (PC) idel ^ 

Dab&tth V AMorneij General of PalcsJtTW (Witnesses named by ptoseeution but not called by tUemta 
give evidence ^ Prosecution is not bound to tender such witnesses for cross-examination by defence — 
It IS a matter within the discretion of the prosecutor though generally he should tender such vritne;>-C' 


14 

£ 


»03 (rc) 

aborts is 


not going to speak tho truth It tho Grown iaforms the accused of the name of the witness and prod'i'^'^ 
him in Court it can then leave it to the accused to call bun or not as be thinks fit If the intney « 

caUed the Crow" '•<■>' . ~ t» ». AUi 

1942 Bom 37 I 

('36) 14 Bang 45 nttiB. 

present at the 1 te ao 

opportunity of examining him as a witness for the defence — When such a witness is ctammed as s 
witness for the defence, then the proscenUon has an undoubted rieht to cross examine him ) 

[ (VilrtW 

blie 

with tlia 


(»- 111 Uiiiiuei tases ) 

16 (64) 7 All 160 (162) 1864 All W N 314, EnipJess 7 Ealfw (Per Petheram, 0 J ) 


mperor 
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iijion il'sclf llic i >]o nf n pi-mociitor nnl n‘«l» Uif pro ccutinn wilnc-’cs to cTpImii dn 
cn inncicO’ A"? to (ffcct of non c\aniiint<on 1)> tbe rro^rcntion of n imtcrnl witnc®? nnl 
tlio iiif'rcncc to Ik- draT\n tlirrcfrom, w =cclion ill, illn«tritinn (g) of tlic J,\i(lcnco Art 
nnl Ihc nndormrntionM cavs'* 

[S« <ifv> ( S') Mil Ills I’aI 153 (15^) 3 I Cn Ij Jour S'*!, Dnrp-in Po I irin » / i ipcror {Lawyer 
BppoinW Ij Crown in Irfm 1 n poor prwnrr«loin„ bu worL very Inllr Tiid^-p ebonld U’o hij grrator 
rtiv-rioncp to ero ■‘-riam nr prtvroulton witno o« )j 

17 ( 25) 12 Mil 10J> O lib TJ'* ("J") J'^Cn I. I'lr IJir Sirytt Siniyti a / wyrror 

18 (11)31 MR mu Cnl 100 ( 07 t0-<) If Cn L I mr 220 217 Inil Cii4 179 7 myrrer t Vii7/tir 

4ii (\ wxKMiiMi t \ I n, Vo rMsn\n\e iinpo*4a«i »lui c »Vtt<jncnt w i» rccoril«I l>> nndet 

R in _ 7/rM ^luli (ini n nii-od m'iwiw I iiU-< iiloti good fnillt <f prt'-mition e»i icncc and in 
feirnrx; nav lint In ra Icnce not ‘ippofl'n-. *'■«• pr(r>r«ution oimJ ) 

(IJISA MR miJ I nt 1>‘1 |sr) JllIvtJjH 1 1 Cri L Jour H17 202 Im1C>«311 Pamdto SinoU 
T Fm^tror (It i n l t! e iiniXTntnc dula ol lh«“ | r(v<cutfir to put in llic witiic < loa all tlie po«‘ihle 
tiir~-^ <f nn ocriirrciice No mferenr^ ndxcr c to the prixciitiin tun ncce anl> Ic drawn from 
lU f 1 lure to d 1 so It M n matter depcnlent on tl c iwrticulir cinunistancca of eatli cii e iipiii tho 
nature of e\i1cii<c l!i it " i' ctpecled of ft vntnc tiK* ti«Hirc of the offence and llic circiiii 't intcs under 
vrliich tlie witiie c* have not b"cn produced A I II 1910 1* C 2t*9 J7 Cn L four 9i)J relied on ) 

( I's) 25 MR 191S Cil CJ5 (G2C) tGCn I. Jour 961 / micftipoda 7)<i/diiiir v Ewf^ror (It is ojen to 
tlic jiror» to dnw infertnce tinfi\ot»n»llc t> tie pro ccution lor the nnn-caainiintjon of particular 
wiinc 'Ca) 

{ S'*) 39 Cri Ij Jo ir 7 (9) iTlInd Cas 900 (Lihl i ula»i P^iul v Exi^eior (It Ibe in lepcudent wet 
nes< wlio were named in the trst inforniaiion rep rt are not cnilcd I r (be pro ecution the Court i< 
justilj«d Ml ft suinmc that tl eir c'ideuce aa H n t b lae nipported the prosecution ) 

( J-*) J 3 AIR 10 'H I It 579 (5'<I) 40 Cri L J iir 117 I m«/ i/ia f Li'iperor (Lllect of tind inferenco 
la Ix! dpawii from il scmt < f relca mt (m oiiti ii aaiiiicsse i a mUter to I e considered witL reference 
locirt im t iiiei*s < f oi b i»»rl i ilir tite) 

(■S'*) 19 1 “* 1 it 55 \ OKI (b' 2 ) /aJiiSrySjnjfj ' ^<i<raf/* /’«j«rfei/ (U ii for llie Court toeonsulerwLetlier 
or not lliL nou e\ imin it on ( a waine call f ir an adaer^ mRreiicc n„ain t tbe prosecution ~ If tbo 
prosecution i conicut witli tbc aaitne e-> e\ nmiied by it, it i> not bound to esannne all tbe witne«es 
that could bate (ws ibla spoken on ana pent ) 

(*37) 34 AIR 1937 All 183 (18C) 33 Cn L lour 401 Frnnci* /7ccfor t Pt'ipcror (rroiecution delibcf 
fttely wilbboUin^ caidence of witnes'es who «rc in a |>o ilion to give relevant evidence must f ice tbe 
inference tin mg from sueb conduct ) 

( 3C) 23 AIR 1936 I'ut 46 (18/ 37 Cn L Jour 320, Uan \Iatito e Ei tperor (Prosecution citing nino 
witnesses on ceitain point — Evaiiiin ng only llirec — rrcsumption adverse to iroseeution held could 
Hat be drawn from that fact ) 

(85)7 511901(905,906) 1885 All 5V N 281 Queen Emprea TuUa (Rctiial ordered ) 

(3“’) 19 5IR ISa*' Ml 185 (166) 33 Cn L Jour 913, 5/o5ouiitt«id Bas] ir v iCmpcior 
( 82) 8 Cal 121 (125) 10 Cal L I’ep 151, EmpreiS t Dhunno Kan (Retrial ) 

( 15) 2 AIR 1915 Cal 515 (547) 16 Cn L Jour 170 (I72) 42 Cal 422. Pam Panjan Pay 7. Eviperor. 
{\5itness favourable to accused withheld — Accused acajuitted) 

( 31) IS AIR 1931 Lab 409 (415) 32 Cn L Jout 818, Jftd«r Dat( e Emperor (\ecesaaty prosecution 
writne s disappearing niyetcciou'ly— Inference adverse to prosecution ) 

( 19) 6 AIR 1919 pgt 27 (29) 4 Pit L Jonr 74 29 Cn L Jour 161 (TR) Mt Kesary Emperor (Failure 
to produce material ev ideiicc contained in the part culat telegrams stanipt tbe Crown s case ab iitilo 
with grave suspicion as to its honesty and bona /ides) 

(20) 7 AIR 1920 Pjt 42 (13, 44) 21 Cn L Jour 743, Aetlitoar Cope v Emperor (Conviction set aside ) 

( 20) 7 AIR 1920 Pat 366 (371) 21 Cn L Jour 33 Drahamdea Sinyha y Emperor (Do } 

( 29) 1929 JIad 55 l, 5 fi 7 (sgi, 592 ), /LKmaroaKioni* Asan v Emperor 

(*22) 9 AIR 1922 Pal 535 (539) 1 Pat 401 24 Cn L Jour 129, Chandnka Pam Kahar t Emperor, 
(Failure to produce first informant as a witness makes prosecution case suspicious ) 

(22) 9 AIR 1922 Pat 532 (591 685) 1 Pat 630 24 Cn L Jour 91, 2/vra Efiojof 7 Emperor (Non 
production of material witnesses like the investigation officers is a serious omission } 

( 28) 15 AIR 1929 Pat 98 (100) 28 Cn L Jour 906, J^o^t Jtaut 7 Emperor (Pact that material vvitnes* 
ftcs not produced is sufficient to discredit prosecution version) 

( 07) 6 Cn L Jour 304 (318) II Cil 5V N 1085, JJtbaran Ckandra ilop 7 Emperor 
( 1C) 3 AIR 19IC Inb 408 (409) 17 Cn L Jonr267 (268) 1918 Pun Be No 12 Cr, /iTatmi 7 Emperor 

(30) 17 AIR 1950 Cil 134 (136) 31 Cn L Jonr 916, JlTajMn Vandal y Emperor (7/rM that some wat 
nesses were false and some not material and therefora non production of them not illegal.) 

( 19) 6 AIR 1919 Lab 158 (159) 20 Cn L Jour 619, Empovr »• Amolak Pam 

( 28) 15 AIR 1928 Lab 125 (128) 29 Cn L Jour 212, Taj Slohamad 7 Emperor 

(■29)16 AIR 1929 Pat 651 (654) . 9 r»t 647 31 Cn L Jour S06, Eruftna JUakarana 7 Emperor. 
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Ofi this question of the cxanimRtion of T\itncs>05 hj tlic prosecution their Loriljiirs 
ofthcrinj Council \n Step] cn Seneiiratne \ T/ie ol«or^c^ a.s folloTis 

Tlioir Lortlships do not dcsiro to Ia> donn fliij rtilcs to fetter dLacrelioaoa* 
nntlcr such ns tins nbicU is so dependent on the particular circumstances o! eath 
case Still Icos do thej desire to disconwgc Ibe utmost candour and faimc 3 cm tb 
of those conducting provocations, but nt tho same time thej cannot, 
goncrall\, approao of an idea that n jrosecution must call nitncsscs irrespective d 
considerations of number and of rebablitj , or that a provoculion ought to dischars* 
tho {unctions both of prosecution nnd defence If it docs «o confusion is vcrj sit to 
result and nc\or is it more likelj to result than if the picbecution calls nilnev^s^ 
then proceeds almost automaticnllj to di'vrcdit them bj cross cxammalioa 
cvsotitial to the unfolding of the mrratne on nbicb the prosecution is based lac-'t.of 

course be called hj the pro«cc«tion nbetbor m tho result the effect of their tc^timc'r 

13 for or against tho case for the prosecution " 

Though there is nothing in the Code tiliicli eajs that the propOciitor at a 
trial can examine onlj such niliiecses as haao been examined before a comimtUS 
'Magistrate*'’ jet the provoeutor cannot as of right demand tlint anj nitnc&s who was rc 
examined bj the committing Magistrate either under s 203 or S 2J0 vhotild be caBed 
c\amincd but tho Comt ma> call and examino auch a mtnoss if it con®idcrs it 
m the interests of justice** But onlj the nitnesscs examined m tho 

{ SOI 1'^ A.IR 1930 Lain 163 (165) 31 Cm L Jour 131 Jou.aya x Empner {lltld that non pwJcct n of 
w tne??e» was just fied bc«iu«e they w<re uno«cc&«At7 ) , 

(32)19 AIR 1932 Cal 118(119 120) 53 Gil 1333 33 Cm L Joar 135 Cifij;» C/uaira 
Emperor (Non product on of witncssrs docs not Id itself ghc n«e to tie presumpt on coder S *R 
Sxidenee Act ) 

(3'’) 19 AIR 1032 Cil 671 (873 870) 31 Cn L Joot l^l 60 Cal 149 Aa/ur 5ar*r T Enpe^ 
(Where prosecution have eiamnod euRicwnl w tnessea to prove their case the loete ImI that tW 
not esamined other witnesses who could 1 ate given evidence is not sumcicnt to set as de eonTictM>-l 
( 83| 20 aIR 1033 Cal 600 (602) 60 Cal 1361 35 Cm L Jour 33 Lhuban Dxjay S\ng^ » 

(S mply because the prosecution does not call certain witnesses the Court need not ni«e lheprcu5®5“® 
Under S JI4 Illust (g) when tho absence ot the witnesses is explained properly ) 

( 23) 10 AIB 1323 OaJh 217 (22 Jl 2 1 Ci, I, loor 770 Smj Erapn-or v Itantam (Tit" 'I''* 
sent up by the pol ee not esamined by Court Held that there must be some lumt to the nuffhe* 
Witnesses a Court is ashed to liear and no argament favourable to the accused could be based on ihr is 
that the two witnesses bad not been caUed) 

AUo see S 20S, Note 7 and S 252, Note 5 

19 ( 30) 23 AIR 1936 P C 289 (300) 37 Cn I, Jour 963 (P q 

20 ( 41) 29 AIR 1911 hlad 324 (321) 43 Cn Ij Jour 404 193 Ind Cas 342 /« 

( 36) "S AIR 1936 Lah 533 (637) 37 Cn R Jour 74‘» 17 lab l76 (F B) m Ntainat v 


' i6a (Summaiy of 

V s^p,r^ 

u o - ** au wuucbses whom it la going to pro““ 

Seiisions Court — But the principal witnesses at least must be examined in the committing 
Court ) 

£0 ->-1 IT - — " (111 

• JOJlS 

(33) 20 AIR 1933 All 690 (694 695} 34 Gii Ij Jonr 967 55 AUIOIO J 1 ahv-dtar Emperof 
mere fact that some evidence is not prodneed bll proceedings in the Court of Session can m po 
prejudice the accused if he has notice of it )] 

21 (41) 28 AIR 1941 Mad 324 (324) 42 CnEJoDr404 193 Ind Cas 342 I« re Aorayona 
(Crown 13 not entitled to have first witnesses EUmmoned for purpose of giving evidence— Witnessed ' 

and available for prosecution for giving evidence may be examined by Court ondcr S 540 ) 

( 02) 14 All 212 (213 2l4) 1892 All W N 63 Queen Empren v HayfxUd 
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tratcp Court can If lioiinl tlOTin In ndrml in tlio S' «iniH (oitrl If (In witnc»‘=ni 
nn not fo c\aimno1 tlio j m'Tcntioii liai In dnprntl iijoii eiicli I<im„ nilimg to 

^.n<* oMfloncn ^iDoul Ning lountl ilimn to njprtir or itjon Iring nl In to rffsindn tl o 
( oKTt nndcr s 5(0 to Ftiiiiinon n miti c't-'*’ Tl o Sind Jn licinl ( oiniiii« loiior 3 Court 
In^ hell thnl ^\lt(rt‘ n tinternl ln<» not Iieon rxiniincil in the committing 

Mitj,i«trato'8 Court lin nilencc cannot If nhni] on in tic Se^'-iona Court*’ A Se^-uona 
diidgo cominita n matrrnl irreguhrits ni | mcoihirc in icfn mg to tike the c\i<lcnco of tho 
Ifr^na called ns uitncFMi a I’lirther cam if ju tifiwl in j-o rcfiisint, hi ‘■hoiild Iei\o upon 
lecoiil clear and <li tinct reasons for n(1ni(in„ Midi a course*’ Wlun n ciisc n tried hy 
jun the ovitnc'-'es cannot If caainuMil in tli absence of tin jiiiv nnl then cMtlcnce if 
liken ennnot If nctoil u]«n.*'* 

\\l)cn a material prosecution uitmss Laainitio<1 m the coiuuiitim„ ■\fj„i»trato'3 
Comt is not c\nmined in tho Sessions Court it is open to tin. Judge cithtr to dniu an 
ndveise inference apiinst the Croun or tocaatnnic the witness ns n coiut witness Itut tho 
Judge cannot compfl the prosecution to cxnnniiL sudi witness as a i losccutioii witness or 
to fonder him for cross examination** 

See also Note n 

7. Examination must be oral — The cxauiination icferrctl to m this section 
means oml examination of the witnc'ses present (except in cases where eMdonco is taken 
h\ commission or where the witne5>s is deif or dumb) Oral examination js therefore, tho 
{,encral rule and it i3 of utmost imiiortunce that the rule should ho followed in all cases 
xvhcrc the witnc s is present to be txaniincd The demeanour of the witne s may be 
important foe the asaCssor or Judge m forming nn opinion of his tiuth * 

\s to the mode of recording CMdcncc sec ss 351 and 850 and ^otos thereon 

6 Using deposuions given before the Magistrate — SreSs .’63 and 3 j 3 and the Notes 
thereon 

9 Attendance of witnesses See Section 216 

10 Cross examination to follow examination m^chief — Tho cross oxa 
mination of erer> witness should follow bis examination in chief See s 1S3 of the Evidonco 
Act of 1S72 It 13 both incgular and inconxemcnt to allow all the witnesses to be exammed 
one day and to reserve the cross examination to a suboequent date’ The accused is, 
thci cfore not entitled as of right to jxistponcment of the cross examination The Court 
inaj however grant such a postponement on reasonable grounds ns for instance, xvhero 
the counsel is unprepared,* or where the accused was undefended the fiist daj and put 

[Sm ( 41) 32 AIB 1945 Sind 4 (9) 46 Cri L Jour 490 ILB {1911) Kar 305 21S Ind Cas 379 (DB) 
Ladliaram r £mpcror (A Sessions Court can allow an «xpert witness to be examined though bo wis 
not examined before the cotnmitting Magistrate when there is no pre;udice to tho accused }j 
Also sec S 540 Note 7 

22 ( 30} 23 AIR 1936 Lfth 533 (537) 37 Cn L Jour 742 17 Lah 176 (PD) Vf Niamal y Enperor 

23 ( 38) 25 AIR 1938 gind 97 (93 99) 39 Cn Ii Jour 618 32 Siad L R 709 Eaban Laltt y Emperor 
(Iinportant witness on w bom prosecution and Court rely not exaituned m committiDg Court— Conviction 

■ El iperor 


Note? 

1 ( 66) 9 Mad 83 (84 85) 2 IV eix 356 Subba y Queen Empress 
Note 10 

1 ( 90] 2 Weir 381 (382) In re Gothurt Venkalappa 

2 (14) 1 AIR I9_14 Cal 83t (835) 41 Cal 299 IS Cnii Jour 596 SaJanii v 


El tperor 


■ . -.f 

application should be granted )] 

Aho see S 344 Note 7 
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only n few questions and npiiliod the next daj for cro-’s examination by his pi aJer 
explaining -why he was not engaged before,* or where tlio pleader, appointed to defend tV 
accused who liad no instructions Idl then rcqucatttl tlio Court to postpone the cros 
examination of the prosecution witnesses till the next dn> after the cxaininatioos in-cL f 
w ore o\ er * 

11 Improper examination — As to the impropnetj of putting leading quea 
tions to Or ero-^s examining its own witness bj the prosecution or defence, sec Ss-Jt! 
and 151 of the Cx idcucc Act aiul the wndcrmcntioncd cases * 

12 Questions by Judge, jury or assessors — • Under s icc of the Tnilencf 
Act the jurors or as3o«soi’S inaj put anj question to the witness through or hj Icaxcoite 
Court which the Judge hunaclf might put and which ho considers proper Section IW of 
the same Act enables the Judge to put nn> questions to the witnesses which he nu? 
Consider necossaij bee also the undermentioned ca«e * 

13 Duty oI prosecution — Though the legitimate object of the pro®ecutona 
to see that the prisoner la comicted,* it is not its dutj to obtain a comiction at any tost 
Or obtain an iinughtcons con\ iction * The dutj of the Public Prosecutor is to cocduol to 
case fairlj and fearlessly and with a full sea‘»e o£ rcspon^ibilitj that attaches to his 
position* He “honld not act as the coun«el for an> particular i«rson or partj and 

3 ( 20) 7 Ain 1020 Pat 8 )l (352) 22 Cri L Jout 219 5 Pal L Jour 700, Teka /1/ur v Emytror 

4 (20) 10 AIR 19 ’0 Cal 1 (5) SO Cci L Jour Ilatlar Pahi lan ^ ^mpfror 

Note 11 

1 (30) 23 AIR 1936 Cal C7a (675 676) 36 Cn 1, Jour 170 Samafati t Emprrer (It i« not 
lor Publ Q Prosecutor to declare a. pcosecotion vitness as hostile — He must asL permi^oo et CMrt » 
cross examine oSeodiog vritness ) 

(22) 9 AIR 1922 Pat 532 (584) 1 Pat 630 21 Cn L Jour 91 .ViruUftajal t rmpfror (Sect oo H 
Evidence Act ) 

(21) 8 AIR 1921 Pat 400 (407) Dkannu Dtldar v Emptror (Leading questions could jropedj 
been put not in examination in*cbiet bat to cross-examioat on of a hostile witness.) 

(23) 10 AIR 1923 Pat e** (04) 1 Pat 753 21 Cn L Jout 69 Ja^dto Stnoh v £mperer 

question without declaring witness hostile ) 

(26) 13 AIR 1926 Cal 139 (143) 63 C«1372 27 Cn L Jour 200 JrAijiruddm v E>nptT 0 t (Co«ir 
• o«i54 Etidence Act) 

* • llusen 

li tv L Reed 


1 (38) 25 AIR 1938 Pat 153 (158) 39 Cn L Jour 384 Z>arpa» Potdarin v Emperof (R ben to 

]a jTfer sppanisd hj- lie Cttjjyjs lo Ssiertd a pew pnsoner do« Af» wvrl. very barf//, £/w dodge ‘bowt 
use bis greater esper ence to cross examme the witnesses) 

Note 13 

1 ( 30) 17 AIR 1930 Cal 134 (136) 31 Cn h Jour 918 Nayan Mandal v Emperor 

2 ( 41) 28 AIR 1941 Rang 209 (212) 43 Cti L Joot 157 lOli Ran" E R 316 197 Ind Cas 350 Pw 

ShtoeErtty Tie Liny ° 

( 37) 24 AIR 1937 Nag 274 (278) 39 Cn L Jour 92 Daljit Singh v Emperor (The dnty ol the pro- 
secutor IS to elicit the truth rather than to exercise Lis ingenuity m pressing the case unduly sgsui-' 
the accused ) 


isudca V Emperor 
7ogendra Nath 
)b;ect of prosecution is 


to 


Keev T/eEiny 
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rot n'T.^Nnfo llic ci^o n^nin't tlip jin^nfr or krrp lick n. nilncej Iccnu^ Ins cMtlcnco 
rn\ rnkrn tb<' prov^ntion coao* He MiohII jlace Irforr tlio Court nil nntenali, 
jrn=ivcti\c of llio qti(“^tion fo wlathcr tluj lulp tlm ncni=c<1 nr f,o nRiin^t him such ns 
ftnUments UfniT the jnlier'' nnit mit.enat ♦tocnijunts^ IIis onI> oljfct slioiil<l !« to nifl 
llio Court in <li«co\rnn^ tlio truth* lie fIiouM n%oi«l nnj iirncffdins lilolj to intnniclato 
or unduh iniltirnci ^Mtiiow^ on either «ide lime shoiihl K on Ins inrt no tin'ccinly 
rnsernc'is for, or pnepm" nt n conviction* Dk* proseentjon diouM tike print enrt not to 
Invc nnjlhins niiilupntnis on Ihi nttinls nnd to e\]lvin cIchtI) l>j t \ uUnce circiini't'incw 
Inving iiintonal I'nnng on the ei'sc” 

It IS the <1iit> of th( Put lie Ptweentor to pivc op]«utiniil\ In hii ivitncssos to 
cvplnin nnj disci iimicna oi contrnilirtiuns in then deiositions *' Hut lie is not expected 
to cnll nitnes=>c3 viitli reference to defence theoncs** Nor h it ojen to liim to call cvidenco 
fo rebut and discredit the accu'sod's defence hefott* it is even known whether oi not tho 
nccu«od inUnds to put forward that defence 

(’3C) 14 King -15 (19) A’ji lujii; r7yi \ ZTnipfrof 
(’91) 16 All 84 (Sf) 1894 AH \\ 7 (FD), C>i«y>i Empren » Vurtjn 

(’32) 19 AIR 1932 Rom 279 (2S2) 50 Bom«l 33 Co L Joar 613. J'rtSKifeo v ^mprior 
(’15) 2 AIR 1915 CftI 545 (54G) 10 Cri L Jour 170 42 Cal 422. Ham llanjan r Emperor 
(’33) 20 AIR 1933 All 314 (317) 51 All 379 31 Cn L Jour 689, SAk^kI v Emperor (It is the duty 
of the pro eeutiou to bnog out in eridcnec rrecything in favour of an accused person and laj before the 
Court all the mdeneo even though some of that evidence may result m an acquittal ) 

( 73} 20 Suth R Ct 39 (3»] Queen s Ounsha Moanda (It is the duty ef the prosecution Co point out 
to the Court any glaring discrepancy betneen the evidence being given by a witness before the Court of 
Session and that previously recorded by the committing ofliccr ) 

1 20) 7 AIR 1920 I’at 86h (371) 21 Cii L 3oat 33, Brolundr© Ainjlin v Cinperor 
( 29) 1C AIR 1029 Pat 275 (283) 8 Pat 299 30 Cri L Jour 675. Eiinja Sul-ndht t Emperor 
5 ( 71) 8 Bom H C R Cr 120 (153) (FU). Pry v Kathinalh DmAor 
(See (’39) 20 AIR 1939 Baog 390 (392) 41 Cn L Jour 153, Nifu Sar Kee v The Ktng (Fublio Pro- 
secutor should place whole evideoco before Court — It is for Judge and not for him to decide whether 
certain evidence should be believed or not )] 

6. (’42) 29 AIR 19(2 Lah 37 (39) ILR (1949) Lab 77 4J Cri h Jour 370 198 Ind Cas 4tl (DB), Eastl 
Qabul V Emperor (A confessional statement made by the accused to a tlurd person almost immriiately 
after the occurrence should be brought on record as a relevant fact tbougli it may to some extent tell m 
Ills hivour) 

(■29) 10 AIR 1929 Put 275 (289) 8 Pat 289 30 Cn L Jour 675, Siiiija SnbiidAi v Emperor. 

(*88) 1868 I’un Re No 1 Cr, p 1 (2), .4fia liakih v Emprest 

7. (’07) 5 Cn h Jour 427 ( 129) 34 Cal 698 11 Cal W N 666, Jaltndra v Emperor 
(’94) 21 Cil G42 (053) 5“ccn£wprcssT Sagal Samba Sajao 

' * ■ ng7i V. Emperor 


NafA 

jan Hop V. Emperor 
or innocence of the 

accu>ed ) 

(’17) 4 AIR 1917 Cal 123 (131) . 18 Cn L Jodi 385 (39J) 14 Cal 477 (TB), Fateh Cftand v. Emperor. 
(Per Slookerjee, J ) 

(’24) 11 AIR 1924 Nng213 (245) ' 20 Cn L Joarl63, dnanf Wa^udeo v A'lii? Emperor. 

( 09) 8 Cal W N svii (xvii) (Ammo ity in conducting ease eondemned ) 

(’16) 3 AIR 19IC Cal 188 (204) • 10 Cn L Jour 497 (513) • 42 Cal 937, .-Inirifafaf Uazra V Emperor 


■ , of 

prosecution to eee that negvtive answer of investigating officer la cro'S examination does not create 
wrong luipre s on ol what witness Lad stated before police)] 

Also see S 1C2, Note 17 

12, (04) 1 Cn L Jour 718 (72C) (Kathiawar), Emperor t Daya ShaitJ ar 
13 (’27) 14 AIR 1927 3Iad 533 (535) 28 Cn L Jour 285, /» re XIus 



less (S 286 N 13-15; S 287 ) 


orcMso c\SE Fon rroscccnoN 


It 13 no part ol tbo pto^ccuUon’s ilul> to soggwl n moti%c for a crunc not w it fee 
(liitj of the Court to tlctcrnnnc nbj the enme nns committwl 

bee also Note C 

14. Trial ought not to be stopped before the close of the prosecut]o^ 
— Sessions cases cannot be tried piece meat I>eforo commencing a trial a Judge sbonll 
satisfy himself that all nccessarj c\idence is a\ailflblc If it js not, ho maj p>-tjonelhe 
ca'c , but once ha\ ing commenced bo should, except foi some s crj jiressing reason, proceri 
de die in diem till the tnal is finished,' the intention of the Code Icing that a trial Icfore 
the Court of Session should proceed and bo dealt nith contimiouslj from its icccr^i''! 
to its finish* 

IVheio, aftei the examination of somo prosecution nitnesscs, fiomo more remaa to 
be examined, it la not open to tho Judge to ask the jurj whether the> wish to hear ssi" 
more e\idenco and, on their slating that thej do not belies c the e\iiloncc and wish to stop 
the ease, record a \ordiet of acquittal, such a proc«lurC is not warranted b> law acd co 
final opinion as to the reliability or olberwiso of the esKlenco ought to be arnved at Iv te 
Judge or ]ui'j until the whole evidence is before them and has been considered* 

15 Treatment of witnesses. — A Sessions Judge is not justified m 'ioppi:^ 
the cross examination and turning tho witness out of Court because he is of opinioa tlist 
the witness is not speaking tho truth This coHr«o is not vinctioncd h> latx and u 
which ought not to U follow c<l * 

It 13 also illegal for a Judge to threaten a witnees with the penalties of the Uff 
and no Judge should allow anj thing m the nature of a threat to ho adnmn*fered to* 
witness unless and until he has shown b> his evidence that )io is wilfullj sajang wW ^ 
false 01 pcrsistentlj lefusing to give cv idcnco on facts which must be within his Uotvlijdge 


Examination of oc 287.* The examination of the accused duly « 

cu«a before UagiUraie corded by or before the committing Magistrate shall be 
tobeexidcnce tendered by the prosecutor and read as evidence 

Synopsis 

1. Scope of the section 

2 “Duly recorded " 

3 “Committing Magistrate ’* 

NOTF to tbe Synopsis See the Notes indicated for the following topics * ^ 

As against co-acccsod See Kote 1. Bccotd and comnuttal by different '■ 

Note 3 

Section manditory See Note 2, , 

Statement to be taken aa a whole Sec Note i 
Written statements of accused Se® S 
S 290, Note 6 ^ 


Confessions See Note 1 
Previous conviction See Note 1. 
Pioof of statements See Note I 


* 1882 S 287, 1872 S 248, 1861 S 366 


(37) 
to I 

stance J 

( 36) 23 AIR 193G King CO (G2) 37 Cn L Jour 418, If banana v Emperor (Do) 

Note 14 


1 (1900) MOO ill W Nil!) (119) ifiterSan il.' v‘*a,preis 

2 ( 02) H iU 212 (930) 1892 All iv s 83, £lm,r,a v BargAmd S.njl 



i\AMiN\TioN or \cci.':ni nn onn AiAGisxn \Ti 


{S 287 Nil IG i7 


1 Scope of the section — Tlii'» •vctmn nnkt** it chUgitory on t! c j ro^ccution 
in nil ca=c^ to trndc-r in cmIotico Iho etati'niont of the sccu^icd undo Irfort the coinnnttm^ 
Mn^i^tnte nnil diil\ i-cconlod 1> him nihler the jitni'non? of tlio Colt ulielhcr such 
statement tcUs for or apanist the nccu^eil* The slntcmcnt so Icndcrid find reul ii-t 
CMdcncc Ins tlio sinic ofToct ns nnj other c\idoncO luldiiccd liefoti the Sts ions Judge* 
If tlio neemed Ing con{cs.-od lin guilt in «ijch stiteinent he cm l-o conMctetl on the t xsh 
of such confer ion’ though lie tmj retmet the confession Icforc the Sc'wion? Judge* 
fiimiHrlj the nccii«cd la entitletl to rclj oa such stfttemont to iroio joints m liis hi our 
though under the onlimrj Ian of tiidencc ho iiould not Im entitled to male uso of 
self serving statements b\ him as cxidencc in his faiour* 

The sfction docs not contemilato that tho committing Mnoialntc should be called 
a*’ a vitncss m the Pcssiona Court and cxamine»l nith reference to the rccoi-dwl statement* 
In fact the rccoial of the «tatcmcnt irejttreil b> the committing Mi„istmtL nould be tlio 
onh eiidence admissible to iroic tho statement (See Liidcnco Act s 0l ) I’lit undti 
s 553 if III iccordmg the statement aaj of the provisions of S OCl arc not conij lied nitli 
evidence iin> Ic taken for tlio inirj-o~e of proving that tho statement vias nmdo b} the 
nccu'^ed before the committing ^lagt tnte 

The section docs not jre^nbe the stage at which tho statement of the accused 
should be produced and read as evidence But it has been held that the statement should 
lo read as part of the case for the prosecution Icfotc the accused enters upon Ins defence* 


Section 387 •• Note 1 

t. (Ot) 169( R&t *10 lii3) £>iipre» V Alxiut Hotak 

( 70) 13 Sath n Cr C3 (63) Qu»n r Shetkh Ueher Chand 

2 ( 40) 37 Ain 1910 Pat U (15) 40 Cri L Jour 833 i)ome t ^mpfror ( Vn a lmi«sion by the 

decoded in tb« comm ttin^ Magivtente a Coart that he entered another t house on one n glit with intent 
to commit theft is endenee auder S 3S7 ) 

( C6) 5 Suth W It Cr 1 (1) Queen e Sicnree/iur 
( 93] IS Mad 353 (353) 2 \5eir 394, Empressx lietma Tetan 

3 ( C6) 6 Suth \\ It Cr 83 (83) <Ju«n r Hyder Jol^ha 
( 66) 6 Suth W It Cr 73 (73) Quern t Punjil SonM 

( 21) 8 Allt 1921 Sind 129 (130) 16 SmdLItC7 25CnL Jour 674 ilaltomedv Eiiperor (Tudge 
has only to consider whether confession has been volantanl/ made and conviction can Ic ba>ed on such 
confession ] 

{ 69) 12 Suth W It Cr 49 (49) Queen v EhtUlun 

[See ( 70) 14 Suth \Y n Cr 9 (10) Queen v lliiser Sfutkh (It is not necessary to rend out the eonfes 
Bions to the accused and specitieally to a^k them whether they Lad any objection to tlic reception of 
tbo»e coatcssions )] 

4 ( 81) 18S1 All It N 89 (S9) Evtpress v Bhagua 

tAVi Emiwess'* Poron Slftwi \P,-jaitaTaV{fttAavrtiH‘ss«»n'-*ryo’ik ha. 

ascertained ) 

( 85) 1883 All W h 59 (59) (TD) Emyrtss v iladar (Confession must bo found to bo epontaneous and 
voluntary act of party making it ) 

( 97) 20 All 133 (131) 1897 4U W N 221 Queen Empress » ilaikti Lai 

( 93) 18 All 78 (81) 189d AU W N 227, Queen Empress v ilababir (Before Court acts on such confer 
Sion it mu't be satisfied as to its truth ) 

( 74) 11 Bom II C R 137 (138) Peg f Bahant (la absence of evidence that confess on of accused 
person has been induced by illegal pressure it la not l« be presumed that such conteision was so 
induced ) 

( 15) 2 AIR 1915 Bom 219 (CoO 251) 40 Bom 220 17 CnL Jour 133 Fat \ra Appiyya. \ Ftiperor 
(I vidence Act S 21_It is doubtful if statement ol confessional character vriU be admissible ) 

( 67) 8 Sulb W R Cr 40 (40) Queen v 311 Jema 

5 ( 93 1900) 1893 1900 Low But Rul 207 (208) Aung Vgnt y Quran Empress (Statement rend as evi 
dence under lb s section can be taken into considemtioa in determ ning whether the accascJ his dis- 
charged the onus of proving that Lis case comes within one of the except ons provided by law ) 

6 See COl) 5 Cal W N xlvii (xlvi ) Etipressy UtmgroO Bhoetjeih (It was remarked that the practice ^ 
of calluig the committing Magistrate would he c^ien to the gravest object on ) 

7 (87) 2 5\eir 361 (361) 10 Jfad 093 Queen Empressy JJanji 
(67) 8 Suth RCrCirSo 11 p 



EXAMINATION OT ACCUSED BEFORE MAGISTRATS 


6S8 IS 287 N 1-3) 

Tho statement of the accused must bo roid ns n iiholc Thus ^vhoro there as 
overal accused m a case and tbo statement made bj one of them in llio coram Iti:* 
lagistrate's Court is read in the Sessions Court under this section tho portions foacLr’ 
ho other accused cannot bo omitted ® But under s aio if an> jiortion of tlio 
ears on an alleged previous conviction cliargcd agimst tho accti cd, for tbo purpo-e cl 
ffectmg the sentence to be passed on him in case of conviction sneh portion should not 
>e read or referred to unless and until the accused liis been conv ictcd of the suVoiiiie t 
Hence or tho verdict of tho jurj has been delivered or tho opinion of the assessors 
een recorded 

As to tho weight to bo attached to confessions conviction on tho contc’sioa o( » 
o accused and the value of retracted confesaions ree Notes on Si Id, SOI and 

2 “Duly recorded *' — An accused iicr^on inado a confession under iraprofec 
nduceinent bj the |«licc Tho committing Maghtnte admitted the confession m evide’^s 
nd e-vammed tho accused with reganl to it It was bold that as tho confession was not 
dmissible in evidence (cvidcnco Act S 2i) the committing Magistrate ought cot to bvs 
[uestionod tho accused with toforcncc to it and that tho CTarntnaiion of the nccusod 

ho circumstances could not bo said to bo diilj recorded within tho meaning of 
eetion and could not bo producctl in evidence in the Sessions Court under this sect oa* Sa 
Iso an admission made bj tho accused before the committing Magistrate in answer to 
luestions by the latter when there la no evidence implicating tho accused is not“il“y 
ecorded * 

A written statement filed bj the accused in answer to questions put to him bj tbs 
omnnttmg Magistrate cannot be considered to be a document containing the esaminit^ 
)f the accused dulj recorded within the meaning of this section and must ” 

'Nclnded from the records of tho case ’ 

As to the mode of recording the CTamination of the acensed, see S SCI and tba 
Notes thereon As to the effect of uregularilics m (be mode of recording the exawicfllon, 
see S S33 and Notes thereon. 

3 “Committing Magistrate ” —The words ‘committing Magiatrate m tbe 

section include the Magistrate who held the preliminar> enquiry on which the 
was based although the actual order of commitment was made bj some other 
Hence the statement of tho accused recorded bj a Magistrate who held the prelimra^'7 
enquiry is admissible under this section although the case was actually committed to 1®? 
sessions bj some other Magistiate ^ Thus where a Magistrate who succeeds to the jun‘=djcl o° 
of another Magistrate commits a case to tho sessions under B S 50 on ev idence recorded by 
hi3 predecessor the etatement of the accused recorded bj such prcdecesaor is admissW® 
under this section® 


8 ( 69) 5 Mad II C R App it (it) 


Note 2 


1 ( 08) 8 Cri L Jour 62 (64) 4 Low Dnr Eol 241 Oautiff Gui y F'jnperor 
(Se« also ( 15) 2 AIR 1915 Bom 249 (2 jO) 17 Cn L Jour 133 (131 isl 137 138) 40 Bom 2’9 

' r" „ fi t u « ceraeol 


on bsfJf* 
nal 


Notes 






tVIDENCE AT rRELlMINAn\ ENQLIRI ADMISSIBLE 


[S 288 N 1-21 1089 


288 .* The evidence of a witness duly recorded in the presence of 
Evuicnce given at the accused Under Chapter XVIII may, in the discretion of 
•preiuD nary inquiry the presiding Judge, if such Witness IS produced and 
admis= lie examined, be treated as evidence in the case for all purposes 

subject to the provisions of the Indian Evidence Act, 1872. 


Synopiis 


1 Legislative changes 

'2 Scope, object and applicability ol the 
section 

3 ‘ Duly recorded m the presence ol the 

accused ’ 

4 ' Under Chapter XVIII ' 

5 ‘ Discretion of the presiding Judge ** 

e ‘ If such witness is produced and eta* 
mined ” 


7 May be treated as evidence m the case 
for all purposes subject to the provi> 
slons of the Evidence Act 

S Corroboration of evidence admitted under 
this section, 

9 Practice and procedure 
10 Approver s evidence. 


hOTE to the Synopsis See Ihc Notes indicated for the following topics 


Absence of cro-s-examination See Note 3 

Applicable to se=s ons trials and not lo tnnis by 
Magistrates See Note 2 

Deposit ons retracted See Notes 7 and 10 


Evidence of one witness and not of all witnesses 
^ Notes 

Sections 33 155 157 and 145 Evulence Act See 
Note 2 

SlalemenU taken under S 164 and S 163 See 
Notes 


1. Legislative changes. 

(1) There tras so corresponding section in tho Code of isci The section ^as first 

enacted tn the Code of 1S72 The underincntiosed are cases decided under the 
Code ol ISCl^ 

( 2 ) The hords "duly recorded m tlio presence of the accused under chap sviii ' tvero 

substituted for the nords "duly taken m the presence of the accused before tho 
committing Magistrate,” and the ttotds ‘ foi all purposes subject to tlie provisions 
of the Indian Evidence Act, 1873,” tvero inserted at the end of the section by the 
Code of Criminal Procedure (Aiucndmcnl) Act, 18 [XViii] of 1923. 


2 Scope, object and applicability of the section ~Tbi3 section proMdes 
“that when a witness is produced and ciannned m the Sessions Court, his evidence m the 
<omnntment proceedings maj , m tho discretion of the presiding Judge, be treated as evidence 
at the trial for all purposes But for tins section such evidence nould, under tho EMdenco 
Act, he only admisaiblo for tho purpfKc of corroborating or contradicting the 'oitnoas (see 
6s 115, 155 and 157 of the EMilenco Act)* It xvoidd not be admissible os snbsianliie 
e\idcncG, I e, for proving the truth of Ibe facts deposed to except ^iben tho Tiitncss is not 
produced m the Sessions Court for auj of the tcosons 8i>ccified in s S3 of the Evidence 
Act The present section > csts a discretion in tho Sessions Judge to treat such ci idenco os 
subsian ine evidence in the cn«ic though none of the conditions laid down in s. S3 of the 
* Code of 1898, original S 2S3 

Ettdfnee gtren el 2SS The evidence of a witness duly laVea la the presence of the accused 

jvehrninerj/ tniutrp before the coinmilting 3fagLtrate may, in the discretion of the presiding Judge jf 
-ndraisiiife ^rjtnpgj jg produced and examined be treated as evidence in the case 

1882 S 288, 1872 S 249. 1861 — NiL 
Section 288— Note 1 


depo‘itiQti legal evidence J 

Note 2 

1 rd5) li ATR 1927 Lab 4^3 (19.) 27 Crl L Jour 2^9 Dart Saran v Emperor 



1010 IS 288 N 2-3] 


EVIDENCE AT rrnLIifTSAni ENQUIRY AD1IISSICI.E 


EMdenco Act is piescnt® Xlio object of tlio section is to reduce the danger of 
being tampered 'nith between the commitment and trial* 

The section does not i/iw jaclo mate the idenco before the committing Ifagia^rj^ 
evidence at the trial It oulj confers a discretion on the Sessions Judge to treat as ei ideaa 
before himself the eaidence of a nitness given beforo the committing Magistrate* Eat, 
avhere under tbo Evidence Act the c\ ulenco grt cn before Ibo committing Magistrate can b- 
used at the sessions trial for an> purpose thisacciion in no ua> restricts such user* Tom. 
for instance, uhcro the vitness is not etammed in tho Sessions Court biscMdcncomtbs 
committing Magistrate's Court can bo admitted m the Sessions Court under S 33 of th® 
Ea idence Act it the conditions of that flection arc satisfied But ■uhoro those conditioru are 
not satisfied tho e\idencc cannot be treated as snbstantiso evidence in tho Scmious Coot. 
in such cases ® 

The pou er conferred bj the section is intcn led to bo exercised u ith reference to 
each uitness ttifliiiduallu The section does not contcmplnto a general order bemg 
Uith reference to the evidence of all the aitncsses or a number of them together^ 

The section applies onl> to sessions tiials and not to trials before Magistrates* Bat 
it applies to trials uith nsscssom ns ucll as lo trials bj jurj ® In tbo undermentioned case 
it v as remarked that the section applies onij lo prosecution u itnesses nod that tbo jos 
of the section shows this 

The rea«3ns giv en bj the Mnt,istratc in diviharging the accu ed at first 
contents of the Sessions Judges order in revision directing further mquir> are D0ta9n>s^ 
Bible m evidence m tho Sessions Court when the case is committed to sessions sub>cii«eDtl' 

3 “Duly recorded in the presence of the accused/’ — This eection arr^s* 
only to the evidence of a avitness duly recorded m the presence of the neemad U ^ 
committing Magistrate Hence the existence of a record or memorandum of evidenoo > 
a condition precedent to the applicability of tho Bcction.* 

Eurther the ov idencc must have been duly recorded ( As to tho mode of rcooidmS 
evidence m commitment proceedings seo chapter \\v of tho Code ) Under s. 
genoial pnnciiles the accused is entitled as of right to cross examine tho prcbocutioa 
Witnesses (m commitment proceedings) Uence tho evidence of prosecution 
recorded without the accused being allowed to crosa oxainmo them is not 
and cannot be introduced into tho record under this section * But where the acca-cd 


2 (S7) 1887 Pan Re No 51 Cr y 133(135) Umar v £nt7>res] 

3 t 

4 

3udge) 


3«ttoa '5^ 




. i euoottiVttUi. \New trial sbooW nol be granted to spite o£ sael»- 
order when it docs not occasion la lure of jastiee) 

(See also (74) 21 Sutli IV R Cr 49 (al) 13 Beng E It Ann 15 (3 r' - 4 nai»«UaM 


10 

11 

Notes 

I ( 87) 1887 Pun Re No 51 Cr p 132 (134 13^ Umar y Empress 


Court-) 



EMDENCl AT mCLIMIN \ E\QUin\ ADMISSIBLE 


(S 288 N 3-41 icn 


dcclmecl to cro«3 ctammc the pm-ecntion nitncssos in spite of opportitnitj heitig gucii to 
him to do 00 the absmee of cross-c^amimtion h> him does not affect the ac1mifl=ibilit} of 
the c\ idencc iiiidor this section * 

The ocction icquuca also that the midcnce in the coniimtting Magistrates Coiut 
should Imc been recorded in the presence of the accused Hence, cMdonco recoided m 
the absence of the accused cannot be admitted under this section * 

See alo the underiiicntionod ca^e * 

4 “Under Chapter XVIIL” — This section aj plies only to tl o c\ idence of a 
Mitncss recorded under chap Win The stntcmont of a witness made on aiij other occa 
Bion IS not uithm the oection * 

Prioi to the amendment of 1023 the words lefoie the committing Magi tiate 
occurred in the section in the ilace of the words under chap wiir Tin. amendment 
makes it clear that eridenee iccoriled under chap xvill falls within the bcction altlioiioli 
it IS not recoided uith a new to commitment Thus evidence rccoided under s 219 afto 
eomuiitnient, would fall within the section* 

There is no special procedure piovided for the recoidin^ of evidence under 
chap will Hence the evidence recorded bj a Magistiato in a case which he starta with 
a view to trial bj himself hut which he subscquenllj decide? to commit to the «c«Bion3 can 
bo held to bo evidence recoided under chap win’ 


3 ( 30) 17 Ain 1930 Smd 54 <>>5) 31 Cri I Jour lit Emperor \ Mahrab 

(26)13 Ain 1920 Lab 590 (S93 SOI) 2'lCnLJoui 33 Mubaniuad Aslan hhany Inptror ('itate 
mecta of mnev<c3 recorded m presence of aecu cd — Accused dKlining to cco«a eiam no — . Aceu ed 
ccoaa-esainining on subaequent dice— Statements arc duly recorded ) 

[Se« also (80) 6 Cal L Ilep dJ (oC) Tn tie natter of Vha>t ilundul (In tliia case it waa held that op- 
portanity to cross exam ae was not denied ) 

( J5) 12 AIR 1925 Oudh 726 (727) 20 Co L Joui 13JC S<tr,?a Ssngh y Ei ipcror (ALsence of cro -esa 
nunatiOQ in spite of opportuoity— Tliougb tecbncnily admissible cMlcnce loses its weight )] 

4 , (04) 1 Cri L Jour 409 (500) 1904 Pun Re No 3 Cr Pathema v £>t 2 >cror (Aiprover evidence 

taken in accused » absence ) 

( 13) 14 Cci L Jour 211 (2P) 35 All 260 19 Ind Cas 307 r»«j»ror v Gulahn 

(14) 1 A I B 1914 Oddb SS8 (3S9) lb Co L Jour 132 (133) 17 Oudb Cxs 363 PulUi y Euieror 
(Statements taken under S 164) 

( 9») t(-94 Hat 729 (72fi) Queen i?wpre»s t Patihn 
( 87} ltS7 run Itc No 51 Cr p 132(134) Inar \ Empress 
( 74) 21 Sulb \\ II Cr 5 (5) ^ue«« v Hus uruddin 
(9G) 23 Cal 361 (365) Alimuddtny Queen Empress 

S (^6) 13 Cal 121 (123 124) Adijan Singh v Queen Empress (So object on taken by opiOjito pirtv — 
Held that t! ere « as no reason to reject tbe evidence ) 

Note 4 

1 ( 12) 13 Cci L Jour •’JG (’29) 14 Ind Cas 418 30 Mad 159 /i» rc Easnir Fcnintn Pao (S atement 
of a witness made dunng a senreb ) 

( Os) 7 Cri L Jour 325 (329) 18 MaJ L Joar CO 3 Mad L Tim 270 31 Mad 127. In re San appa 

Eai (Statement to (xiliee-oftieer or to an tn\c ttgating Magi-lnite ) 

( 04) 1 Cn L Jour 499 (500 501) 1901 Pun ReNo 3 Cr PaWunav Emperor (Approicrs etit^ment 
before District Mtj strale wbo is not oomimtling Migistrate is not admiisiblo under tli s section ) 

{ 89) 18^9 Bat 408 (170) Queen Fi ifrrss e Hana ItajH ('otatements to Magi-tratea rot empoi e-cJ to 
commit do not fall under S 2S9 ) 

(2J)9AiniO’2 5Iad303(303) 23 Cn L Jonr JCJ J/atoyx foundan » Emperor (S n ed ttx em- it 
given before snenrjar cannot be admitted as sab Untuc evidence ) 

(32) 19 Mil lOia Clicks (C85) 33 Cn L Jour770 Afljcnrfra .Vb/A v Emperor 

2 (-26) 13 AIK 1926 Cal 235 (237) 53 Cal 181 26 Cn L Jour 1577, 4W«f Cant v Fi iprror 

3 (40)27 MR1910IjiU3«9(39i) I L R (194(0 Lab 151 42CriIiJoir29 Fatal r Emperor (Ifere 
mention of Cbnpler Will in this section does iwt mean that the proxi nns of that eba" »■ ’ 
order to attract prox idoiis of tl is section, be foltoaed In tbcir ent rely ) 

C2C) 13 AIK rejc Cal 235 (aa?) 63 Cal Ibl 20 CnLJojrl577 .iWuirtni r £. yerci 




EVIDENCE AT TIIELIMINART ENQUIRY ADinSSIBLE 


1G42 [S 288 N S\ 

5. “Discretion of the presiding Judge.*’ — Tlio section Icaus it to thedj 
crction of the prosiding Judge \\hethcr or not to admit the c\idcncc referred to m iL‘ Bnt 
the po’aer being one in derogation of the general principle tlmt a Court can od]> actea 
Ibc o\idencc gnen before it (“iCQ definition of c\idcnco in tbo LMdence Act, S 3), ihs 
decision to let m the prCMOus dci) 0 «ilion of a witness under tins section should be anird 
at after careful consideration and onl> where Uiere arc sound and reasonable grounds for sach 
a decision * The desire to OTpedito Uio trial or tlie fact that the counsel for both the «ii3« 
have agreed to this course, is not a sufficient reason for acting under the section.* Tbe 
power should be confined to cases whero the Judge has reason to think that a witness ha 
deposed truly before the coiniinttmg Magistrate but la not telling the truth before bunalf 
and that it is desirable m tlie interests of justice that the prcMOiis deposition of the witcc^ 
should be biouglit on the record of the trial* But the Judge will bo not justified la 
caercising hia power under this section where there are only minor discrepancies behreea 


I (44)31 AIR 1944 Cal 323 (321) 4GCnLJoutl99 ILR (1913) 2 Cal 381 ■ 217 Ind Caa I59(DI!1. 

Emperor 7 Eahemiddin Vondal (Discretion ahouM be sparingly and verj carefully used ) 

( 42) JO AIR 1942 Lab 215 (21C} 43 Cfi L Jour 8»8 1 L 11 (1043) Lab 397 202 Ind Cas 310 (Pb). 

d/a/ioued Saninr s Ewiperor 

( 37) 24 AIR 1937 Sind G1 (G5) 38 Cn L Jour 487, dfnnjb/in r/ifln T Emperor (Section U nol one » 
be lightly used ) , i 

(22) 9 \IR 1923 Lab 1(12) 3 Lab 141 23 Cri L Jour 513 h'aroiK Das r Emperor (Such er«ie':” 
sboild not bo allowed to be read out to nitnc«sc3 before defence u given opportunity of ct065-e»B®®» 
them ) 

1 85) Weir 3rd Edn 934 (936) In re Subba NatK 

( 87) 1687 Pun Re No 51 Cr p 132 (131), Omar y Empre^s 

2 ( 45) 32 AIR 1915 Cal 467 (469 470) 1 L R (1914) 2 Cal 305 (DC), Asgar Ah Mandnl r 
(Prayer to put in deposition of witne»i m eommittiog Court, made at laic stage— Prayer 

1 41} 31 AIR 1944 Cal 323 (321) 46 Cri L Jour 199 ILR (1913) 2 Cal 381 217 Ind Cas 153 

Emprror v Eahenuddw Ifondal (Witness completely resiling from evidence given before coinffl*^ 
Magistrate— Court will be eiereiaing w ise discretion in btingiog previous statement on record noa« 
section ) ^ 

( 74) 21 Sutb W R Ct 49 (51) 12 Beog L R App 15 Queen v AmanuUah (Discretion is to be j 
upon substantial materials tightly before tbe Court, and reasonably sufficient to guide tbe jndg®™ 
the Court to the truth of tbe matter, and not upon mete speed ition or conjecture ) 

( 30} 17 AIR 1930 Cil 706 (707) 67 Cal 940 32 Cri L Jour 180. AAadem v Emperor (Exsnunstw^ 
in chief of prosecution witness before committing Magistrate without his cross-esamination on 
point brought on record before Sessions Court— Though Sessions Court had discretion it was not a 
ed m as being unfair to defence ) 

(96) 9 C P L R App Cr 24 (25) Empress y Tularam Drahmm 
[Sre ( 37) 24 AIR 1937 Sind 61 (05) 38 Cn L Jour 437, Van^Aan Khan v Ernperor ] 

3. ( 85) Weir 3td Edn 934 (936 937), In re Subba Na%K 

4 (41) 29 AIR 1941 Mad 258 (259) 42 CnL Jour 265 ILR (1941) Mad 172 192 Ind Cas 299 (UW' 
fji re Pachayanna Gowidan (Murder case — Several cye-witncsscs giving evidence m 
Court in accordance with dying declaralum of deceased — In Sessions Court some of them ® 
iiersonal knowledge of occurrence — Depositions m Magistrate s Court held could be treated as subs 
live evidence ) t 

( 40) 27 AIR 1940 Mad 136 (137) 41 Cn L Jour 323. In re Chinna Papiali (But evidence of 

witness should not be relied upon in absence of corroboration ) 

( 37) 24 AIR 1937 Smd 61 (65) 38 Cn L Jour 487, Udnyftan Khan v Emperor 
P30) 17 AIR 1930 All 746 (747) 32 Cn L Jour 152 Abdul dalilkhan v Emperor 


■ * T Emperor (Only one divergence Ihoog 

Krishna Iyer (Statements m 

Magistrate s Court by relatives of accused resiled from in sessions trial Statements can gustifiaWj 

accepted ns evidence under this section } 

(29) 16 HR 1929 Mad 837 (839) 31 Cn L Jour 768 S3 Mad ICO, Kesaia Filla% v 

(W itness retracting statement before Sessions Jodge — Reason to tbink that he is not telling 
Bcetion can be applied) 

VIR 1921 Slal 379 (381) 47 Mad 232 25 CnL Jour 715 P Somadit v App» Gad« 



EVIDENCE AT rRELllIINAni ENQUIRY ADMISSIBLE 


(S 288 N 5-7] 1G4S 


stitomcnts ma^e before tlio committing Magistnto and bcforo liimself ® W hen tho itncss 
nllcgcs that Ins statement beforo tho committing Magistrate i\a3 the icsult of improper 
jnfluence or pressure tho Sessions Jndgo should imcstigato into tho truth of his allcga 
tion before coming to the conclusion that his deposition in the Sessions Court (uhich 
contradicts that m the committing ^lagistrates Court) is false* Sec al«o Rote 7 

6. “If such witness is produced and examined ’’ — It is a condition 
precedent to tho incorporation of tho preaious deposition of a witness under this section 
lhat ho should he jr^uced and oaammed os a u itncss at the sessions trial ^ The 
examination contemplated is examination of tho ovitness in the ordmarj waj Ilence mere 
cross examination of a uitness or merely tendcrii^ a nitness foi cross examination is not 
sufticient to satisf j tl c reqn remonts of the section m this lespect * So also the mere 
examination of a uitucss as to the fact of his baaing made the {leaious dcjosition is not 
enough for allouing action under this section® 

7 May be treated as evidence in the case for all purposes subject to 
the provisions of the Evidence Act — B> force of this expicssion the preaioiis 
deposition of a witness admitted under this section can be treated as substantne eaidence 
in the case and not merelj as evidence useful for the purpose of corroborating or contra 
■dieting a u itncss* The uords for all pm poses subject to the proaisions of the Indian 


5 ( 44) 81 AIR 1944 Cal (3'’4) ILR (1943) *> Cal J81 46 Cti L Jour 199 217 Ind Cas 158 (DB) 
Emperor v iiaJirwudciin 3Io«do( 

{ 37) 24 AIR 1937 Smd 61 (69) 38 Cn L Jour 487 Ua ghan Khan v Er iperor (The proxisions ol 
'■’''ll'' ■' r ' t used) 

i < • ' 

< ( s at the 

t to bo 

relied upon ) 

Note 6 

1 (44) 31 AIR 1944 Lab 377 (3s0) (DD) Saudagar Singh v Emperor (Sect on does not apply to 
absent witnesses) • * 


•~-It does not d spense « th examination ol tbe witoe's as directed by S 230 ) 

I 87) 1867 Pun Be Ro 51 Cr p 132 (134) luarT Eiipress. 

(31) 21 AIR 1934 Lib 212 (214) 3^ Cn L Jour 319 Eiiperorv hatha Singh (Witness produced bat 

witness along 


‘ °ply tendered 

for cro s examination ) 

(30)17 AIR 1930 Cal 70G (707) 57 Cal 910 32 Cri L Jour 160 Khadem t Emperor (Examinat on 
in cbicf of proaccut on w tness before committ ng llagi trale w tbout bis eroj-exammalion on sital 
1-0 lit brought on record before sessions.) 

3 { eo) Wfir 3rd Edn 931 (93C) In re Si bba Nai4 

Note 7 


1 riC) 33 AIR 194C I^ab 49 (49) 2’1 Ind Cas C33 Panta v Emperor 

(44) 31 AIR 1944 Cal 3'’3 (325) ILU (1913) 2 Cal 391 46 Cn L Jour 199 217 Ind Ca, 133 (DB) 
Einrerorv Pa) muddin Hot dal 

{4‘>)‘’9 AIR 1911 Lab215 (21C) pLR (1943) Lah 397 43 Cn L Jour lOi Ind Cas 3J0 (DB) 
ilahointd Sort ar y Fmperor (Words »ubject toU e prori ons of tbe InJ as Eviinnee Act cannot 
read so as to hm i tl e purp^K for wb ch the depos t on mar be u 1 ) 

•(3-)21 AIR ia37 1 C 119 (Ul) 33 Cti L Jonr 493 61 Ind App 113 ILE (1937) Bo n 711 (PC). 

Ealira V Em^or (Ilo) 

* Cn L Jour 17, 


( 40) 27 Ain 1910 Nag 310 (317) 1910 Nag L Jonr 4 j 9 (1C9) ILE (1941) Nig 110 
PurnanunlT Emperor 


<40)27 AIR 1910 Pat 2^9 (■’'’3) ISEatSCO 41 Cn L Jonr 910 Re'/» 3/andi1 1 
<3C) 23 AIR 1930 Lab 317 ( 


Emperor 


/ 



EVIDENCE AT PEELDIINAUY ENQUIBY AIEOSCILLE 
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EMclcnce Act, 1872” did not occur m the section it stood prior to the onicndmontof 
1023 lienee, the \icw taken in some of tho decisions prior to the said amendment lb' 
the evidence admitted under this section could only be used for the purpose of corrohorat oa 
or contradiction of a witness and not as a substantive evidence® is now no longer laii 

Tho uonls “subject to tho provisions of tlio Indian Ilvidonco Act" do not mcaB 
that the previous statements of a witness admitted under this section can bo treated u 
evidence only in tho^ cases m which such a course is expressly provided tor by lb 
Evidence Act® Noe does the expression mean that tho prior depositions can be usedai 
evidcucQ in every case m which there is no express provision in the Evidence Ac. 
prohibiting such a course The expression only means that tho ovidcnco admitted undn 
this section is subject to the same rules ns to admissibility and rclevanoj as anj othft 
evidence and that a Judge is not at liberty to admit irrelevant ov idoncc under Ibis section 
merely because it happens to bo tho deposition of n witness given before tho comtml c; 
Magistrate * 

n, Oflc- r T., P V rsjt.roy 

• • ; ully T Emftrer (I fCTiofij slS'®’ 

. ' * . r^Ia Soinadu v Appij'irfii 

‘ ‘ • jfc7ia T Emperor 

. . , Avar Zaman r Emperor (TW 

■d witb ) 

• • V for 

’ ’ • «. 

. T Empenr 

irt) 

• ' . . peror 

warU Pm”** ’ 

Eiuperor « 

pfror 

ror (EtAeoc^ 

• . irs flce at hbertj 

^ as mod* 

, - 7 Cr Pidt" ^ 

» ’ - 1 ofcoota-*®' 


le iettacl«^ 

before Se^siona Judge ~ Judge acts legally In convicting upon testimony tendered before Magi-tMt« ) 

2 { 06) 10 Cil W >1 ccsiuj (ccjJijj) Emperor v Ghdlam Kadhxr 
( 85) 7 All 862 (863) QiiaJii Lmpreis v Dau Sahat 

( 98) 21 All 111 (112) 1899 All WN 196 Queen Empress v Jeochx 

(1900) 22 All 445 (446. 447) 1900 All W N 169, Queen Empress v mrrnal Das 

3 - ' I 202 rad Ca« 340 /DC) 

" cannot be read so 

4 ('44) 31 AIK 1944 Sind 178 (1S2) 46 Cn I. Joni 348 ILK (1941) Kai 73 217 Ind C«s 393 IB®) 

Dana v Emiuirar (AIR 1930 Pat 338 82 Cn E Jour 433 not approved ) 

(•23) 12 AIR 1925 Smd 289 (292) 19 Smd L R 71 26 Cn L Jour 10C3, Bahadur Rano v Ernpemr 
(Evidence before committing Magistrate — Amended section does not preclude its use as sobstanti’i 
evidence m *30331003 Court — ‘ Subject to the provisions/ etc is meant to prevent irrelevant cviden« > 


EVIDENCE AT rEnEIMlNAU\ ENQUIRY ADMISSIDEE 


(S 288 N7I lG4i 


As seen alrcntlj, Ihc cMilenco oilmitted under tins section constitutes sulstanfiTe 
CNidcncc in the ca'se quite ns much fts any other CMdcncc There is no logil objection to a 
•conTiction being based puiclj on the prior dcpc^itiou of a Tvitness aclnnttecl initler this 
section.® But ns a inattri of piiidcnce, bcfoio piefeiiiug the o\idenec given before tho 
committing Magistrate to that given before kmisclf and acting on such evidence, n Judge 
should have vcij substantial grounds for doing so • T'spccially, it would bo highly unsafe 

{’25)12 AIR 1925 Lab 452 (153) 0 Lah 199 36 Cn It Jour 1245, /Itntr t Croaii (I’or instance, 

evidence, which bad been wrongly admitted by the committing Magistrate, m violation of the provi'ions 
of the Evidence Act, could not he transferred to the sessions’ file ) 

{ 25) 13 AIR 1925 Tat 51 (53) 3 Pat 781 26 Cn L Joar 270, Jehal Teh v. Emperor 
(’26) 13 AIR 1926 Pat 440 (442) 27 Cri L Jont 694, Bigita Kumliar v Emperor 
(’26) 13 AIR 1926 Cnl 103 (105, 106) 26 Cn L Jour I95J, Fataruddtti v, Entperor. 

(’•27) 14 AIR 1927 All 479 (4S0) 49 All 251 27 Cti L Jour 1365, Behart v Emperor. 

( 25) 12 AIR 1923 Eom 266 (267) 26 Cn L Jont 705 : 50 Dom 215, Basappa v Emperor 
S (40) 27 AIR ISlONag 310(347): 1940K#gLJout459(469) I L R (1941) Nag 110 . 42 Cn L Jour 
17, Parmaiiand v. Eniprror. (Corroboration not neccssary) 

( 36) 23 AIR 1936 Lah 357 (358) 37 Cri I. Jour 507 : 17 Lab 419, Narxnjan Singh v. Emperor. 

(Section doe:> not show that there need be corroboration ) 

(’35) 22 AIR 1933 All 691 (692) 36 Cn L Jour 823, Raja Bam v Emperor (Independent corrobora* 
tion IS not invariably necessary ) 

(•34) 21 AIR 1934 Oudb 222 (224) 33 Cn L Jout 894. Emperor r Shanhar 
6. (’42) 29 AIR 1942 Afad 700 (701) : 41 Cn L Jour 119 203 Ind Cas 591 (DB). In re Shanmuga Eone. 
(It u cot necessary (or the Judge before taking action under S 369 to conduct an inquiry to satisfy 
hmueU beforehand that the evidence gireo by the wilnes* before him was fahe and the evidence 
given before the committing Magistrate was. therefore, likely to b^true ) 


('40) 27 AIR 1940 Mad 136 (137) 41 Cn L Jour 323, In re Chxnna Paptah- (AVhere a witness in a Court 
of Session resiles from a statement made by him in a committing Court, his evidence should not be 
rehed on in the absence of conoboration althoogb it may be treated as substantive evidence 
under S 23S) 


ting Magistrate — AVitness examined in sessions — I’revious statement becomes substantive evidence 
under S 289, Cr P C — Statement modified or resiled lo Sessions Court — Conviction on previous 
statement is unsafe unless ciicumstanccs indicate truth ol statement ) 

(’24) 11 AIR 1924 3Iad 379 (392) 47 Mad 233 : 25 Cri L Jour 715, Peda Somadu v Appxgadu 
(’25) 12 AIR 1925 Lah 399 (400) • 6 Lah 171 27 Cri L Jour 438. Bakha v. Emperor 
(’19) 6 AIR 1919 Lah 238(240) 1919 Pun Re No 17 Cr *20 Cti L /our 793, Sfter DU v Emperor. (When 
’ ' ’ ' * ' * '*1 of statements 


jht to be given 


eror. (Adoption 


committing Magistrate and Sessions Judge quite eontrary— There murt be independent corroboration to 
ba«c conviction on evidence before committing Magtrirate) 

(1900) 4 Cal VV N 49 (55), PiJjranji Lei v. Empress (It a Improper to bring on the reewd wilbwit fur- 
ther Inquiry tbe evidence of a witness belore the oomaUUag Magi_l-at« who says that his evil*cee In 
the lower Oiart was pven under pressure and threat by the po'ice.) 

( 83) \Acir 3rd Fda 939 (940) In rc Etikoln Eu&batye. 




EVIDENCE AT KirEUlINAUr ENQLIET ADMISSItlX 


1G44 IS 288 N71 

I3\idcnce Act, 1372” did not occur m tho section a? it stood prior to the amendment of 
1023 Hence, the Mew taken m some of the deewtons prior to t!ie said amendment Iht 
the eMdenco admitted under this section could only be usetl for the purpose of corrobontoi 
or contradiction of a T\itnc33 and not as a snbstantnc evidence* is non no lons^f 
Tho v\ord3 “sulijoct to the pro\i«ion3 of llio Indian I'vidcnco Act" do not 
that tho previous statements of n witness admitted under this section can lo treated u 
evidence only in those cases in which such a course is expressly provided for by the 
Hvidence Act* Nor does tho expression moan that the prior depositions can ho used as 
evidence m every case in which thero is no express provi’ion m the Hvidcnce Act 
prohibiting such a cour<=e The expression only means that tho evidence admitted under 
this section is subject to tho same rules as to admissibility and rclovancj as any oticr 
evidence and that a Judge is not at liberty to admit irrelevant evidence under this section 
merely because it happens to be the deposition of a witness given before the commit 
Magistrate * 

( 30) 23 AIR 193G Pat 11 (14) 36 Cri L Jour 233. Emperor v Lalji Poy 

(25) 12 AIR 1925 All 185 (186) 47 All 276 26 Cn L Jour 450, v Esnperor (rreriow sU-e- 
ments relied upon for purper^o of upboldiog eouTiction of appellants ) 

( 24) 11 AIR 1924 Mad 379 (381) 47 Mnd 232 . 25 Cn L Jour 716, P. 7a Somadu T Appijarfu 

( 25) 12 AIR 1925 Lali 390 (399) C Lah 171 27 Cri L Jour 438, PnUa t Eoipifror 

(25) 12 AIR 1925 Lab 452 (453) 6 LaU 199 26 Cn L Joor 1245, Atntr Zaman t Empem (TU 
expression merely means tliat the law of evidenco enneted in that Act must be complied vntb ) 

('33) 20 AIR 1933 Rang 57 (59) 11 Rang 4 34 Cn L Jour 286, Nga Nyein t Emptror 

49 AR 251, LeJutrt v Emperor 

’ 3oat Cil, Oansa Croon X Emperor 

. * • Cn L Jour C6, E7ii7^ar» Pali t Emperor lu 


( 04) 1 Cn L Jout 184 (190) 2 Low Dut Rul 125, S/iwe //7a v Ewpfrcr 
( 00) 4 Cn L Jour 61 (04, 65) 28 AU CS3 1606 AH W N 187 . 3 All L Jour 852, Diearhi 
Empeior • 

( 22) 9 AIR 1922 Bom lOS (109) 40 Com 97 22 Cn L Jonc 636 Mar«<» Jot% T Emperor 

» •TniAAcn n/.A /AAA aAa-^-. 

or (Endeflce 
i are at 1 


I Oi) 24 Mad 414 (416), Ci‘ce» Empress r Dora\sam\ Ayynr (Such crideace may bo used as ravii 

rth\ r 


3 (42)MMKW«Mai5l«6) 1 1, B (1943) 1*1. SSI 43 Cr. I to, 828 202 M O'* 9*“ 
SlaJiomed Sartoar v Emperor (Words • subject to ptoyiaions ol Evidence Act’ cannot be read so » 
limit tbo purpose for which deposition may be n«ed.) 

* .Tr.,A..c -9 9A„„rA -03 392(0®' 

• y Emperor 

• • 3 snbstsoti'* 

evidence ) 



^V1DE^CE AT rnEIiI^riNAni ENQUIIIT AD^nSSICLE 
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\s sccu alrcadj, tlio cMclcnco admitted under tlii3 ■section constitutes siilstantivo 
cMclcncc m tbo case quite as much os any other CMdciico Tlieie is no Icgil objection to a 
•comiclion being based purclj on the prior deposition of a witness admitted under this 
cection® But as a nnttei of piudcnco before picfciimg the evidence given before the 
committing Magistrate to tliat given before himself and acting on such evidence a Judge 
■should Invo verj eiibstanfial grouwls for doing <so* rapecially, it would be highly unsafe 

( 25) lt2 Alli 1925 Lab 4S2 (453) C Lab 199 26 Cn L Jour 124S AinrZamanv Croan (Por instance 
evidence, which Lad been wrongly admitted by tbe committing Bfagistrntc m violation of the iroTwons 
of the Evidence Act, could not be transferred to the sessions file ) 

( 25) 12 AIR 19’3 Pat 51 (53) 3 Pat 781 26 Cn L Jour 270 Jehal Teh v Emperor 
{ 26) 13 AIR 19’6 Pat 440 {44‘») 27 Cri L Jour 594 Digna Kumkar v Emperor 
(’26) 13 AIR 19J6 Cal 105 (103 lOG) 26 Cu L Jour l5o3 raganiddm v Enipeior 
( 27) 14 AIR 1927 All 479 (480) 49 All 251 27 Cn Ii Jour 1365 Bshan v Ft ipcror 
{ 23) 12 AIR 1923 Lom 266 (’67) 36Cr>LJonr703 50 Bom 215 Easappa v Emperor 

5 (40) 27 AIR 1940 bag 340 (347) 1940 bag LJonr 459 (169) I L R (1941) Nag 110 42 Cn L Jour 
17 Purinanand V Emperor (Corroboration not necessary ) 

i 36) 23 AIR 193G Lab 337 (353) 37 Cu L Jour 567 17 Lab 419 Narvijan Stngk v E nperor 

(■^tion docs not show that there need be corroboration ) 

( 33) 22 AIR 1935 All C91 (69 ’) 36 Cn L Jour 823 Itaja Ram v Etiiperor (Independent corrobora- 
tion IS not mvanably neeesaary ) 

•( 34) 21 AIR 1934 Oodb 222 (234) 33 Cri L Jour 894 E> tperor v Shankar 

6 (42) 29 AIR 1942 Mad 700 (701) 44 Cn L Jour 119 203 Ind Cas 591 (DB) In r$ Sham luga Kone 
(It IS not necessary lor the Judge before tskmg action under S 2S8 to conduct an inquiry to satisfy 
himself beforehand that the evidence given by the witness before him was false and the evidence 
given before the committing JlagiMrate was, therefore likely to be true ) 

('42] 29 AIR 1942 Sind 139 (140) 44 Cn L Jour 73 I L R (1942) Kar 299 203 Ind Caii 482 (DD) Dodo 
Ethadur V Etiicroi ('atatemcncs made m committing 3Iagistrate s Court whether should be brought 
on record in Sea»ions Court and be preferred as subatantive evidence to statements m Sessions Court, 
IS matter of prudence and not cf Ian — Sessions Judge held acted priidcotly ) 

^’40) 27 AIR 1940 3Iad 136 (137) 41 Cn L Jonr 323 In re Chtnna Papiah (I\ here a watnes'i in a Ooirt 
of Session resiles from a statement made by him in a committing Couit h a evidence should not be 
Klied on m the absence of corroboration although it may be treated as substantive evidence 
under S 288 ) 


(36) 23 AIR 1936 Pat 11 (14) 36 Cn L Jour 235 Emperor v Dalji Roy (Statements before commit 
ting Magistrate — 3\ itness examined in sessions — I'revions statement becomes substantive evidence 

under S 288 Cr F C Statement modified or resiled in Sessions Court — Conviction on previous 

statement u unsafe unless cucumstances indicate truth of statement } 

( 24) 11 AIR 1924 Jfad 379 (382) 47 Mad 232 25 Cri L Jour 715 Peda Somadu v Apptgadu 
{£^} iS AIE IS^S Lab <7 La h 77/ £7 Ca L ^3ar 138 Jiri^ r Empervr 

( 19) 6 AIR 1919 Lab 238(240) 1919 Pun Be No 17 Cr 20 Ctt L Jour 792 Sher DU v Emperor (When 
there arc strong gvound* apart (lom the statements being retracted for doubting truth of statements 
made before committing Magistiate they should not be accepted as substantive evidence) 

( 25) 12 AIR 19‘’5 Pat 61 (55) 2 Pat 781 26 Cn L Jour 270 Jehal Teh v J?i«perOr 
( 26) 13 AIR ig^e Pat 440 (443) 27 Cn L Jour 594 Bijrta Kumhar v Emperor (Weight to be given 
to previous evidence depends on facts of each case ) 

(1893) Oudb Sel Cas No 229 p 456 Qveen Einpreis v A/i5aran Singh 

( 22) 9 AIR 1922 Dorn 108 (109) 46 Bom 97 22 CnL Jour 636 UaruhJohv Emperor (Adoption 
of sueb course should be found neccs'ary for purposes of justice ) 


committing Magistrate and Sessions Judge ^ite contrary— There mu't be independent corroboral-on to 
ba'e conviction on evidence before committing Magistra'e ) 

(1900) 4 Cal 3\ N 49 (55), Pagrangx Dal ▼ Empress pt is Improper to bring on the record wi bout fur- 
ther inquiry the evidence of a witness before the committing Ifagulrate who says that bis eriJecee la > 
the lower Oiurt was pivcn under pressure and threat by the police | 


EVIDENCE AT PHElLMINAEr ENQLITIY ADMISSILIX 


1G44 [S 288 N7) 


Evidcnco Act, 1872" did not occur m the section a? it stood prior to the amendment cf 
1923 Ilenco, the ^ lew taken m some of the decisions prior to llic said amendment tb‘ 
the evulcncQ admitted under this section could only be used for tbo purpose of corrobowtoi 
or contradiction of a nitncss and not ns a substnntnc evidence’ is non no longer law 

The uoids "subject to tlie provisions of tho Indian Evidence Act" do rot mesa 
that tho previous statements of a nitncss admitted under this section can bo treated u 
evidence only in those cases in which such a coiir»o is cxpresslj provided for by 
Evidence Act® Nor does the expression mean that the prior depositions can bo usedu 
evidence in every case m which there is no express provision in the Evidence Ad 
prohibiting such a course The expression onlj means that tho evidence admitted ac3cr 
this section is subject to tho same rules ns to lulmissibilitj and relevancy as anj ofer 
evidence and that a Judge is not at lilicrly to admit irrelevant evidence under this seclioa 
merely because it happens to be tho deposition of a witness given before tho comnntu'J 
Magistiate * 

( 36) 23 AIK 1036 1*01 11 (14) 36 Cri L Jour Emperor v Ealji Poy 

(23) 12 AIR 1925 All 185 (186) 47 AH 27C 26 Cn L Jour 450, TuIJy v Emperor (Prerlons 
meats relied upon for purpose of upboldiog coatiction of nppelLints ) 

( 24) 11 AIR 1924 Mad 379 (391) 47 Mad 232 . 25 Cn L Jour 715, P^fa Somadu T AppigadJ 

(25) 12 AIR 1025 LaU 399 (399) G Lali 171 27 Cn L Jour 438, » Emperor 

(25) 12 AIR 1923 Lab 452 (453) 6 Lab 199 2C Cn L Jour 1245, Amtr Zaman t Emj>trer 
espressiOQ merely mcaaa that the hw of ev idenco eoacled lo ibat Act must lo complied with ) 

( 33) 20 AIR 1933 Rang 57 (59) 11 Rang 4 84 Cn h Jour 286, Nga .Vyem v Emperor 
{ 27) 14 AIR 1927 All 479 (480) 27 Cn L Jour 1365 49 All 251, 1 eJian v Emperor 
(23) 10 AIR 1023 Pat 550 (554) 2 Pat 617 24 Cn L Jonr 641. Gaiisa Oraon v. Emperor .. 
( 30) 17 AIR 1930 Pat 543 (347 548) 9 Pat 592 32 Cn L Jour C6, DhiJ^n Pati v ErTperct 

trutblul aud corroborated sufficiently, it may be preferred to statement In Sea->tons Court) 

( 28) 29 Cn L Jour 73 (75) 100 Ind Cas 585 (587) (Lab) Ala Sinyh v Emperor 

(’23) 10 AIR 1023 Mad 20 (23) 45 Mad 7C6 24 Cn L Jour 417, VeUiah hone v Emperor 

( 04) 1 Cri L Jour 184 (190) 2 Low Bur Rul 125. Shtce Ilia v Emperor ,, , 

1 06) 4 Cn L Jour 61 (64, 63) 28 All 683 1906 All W N 187 : 3 All L Jour 852, Dworltt frJMo 
Emperor , 

( 22) 9 AIR 1922 Bom 108 (109) 46 Bom97 22 Cn L Jour 636, d/anifi /oh v Emperor 
. ^ T. « » . _ . , _ _ Emperor 

mperor 

( 30) 17 AIR 1930 Cal 228 (230) 31 Cn L Jour 916 Tafta Pramanxk v Emperor (Jurors are at 1 
to believe evidence admitted under this section ) , 

( 01) 24 JIad 414 (416), Qiiem Empress v Voraxsamx Ayyar (Such evidence may be used as ni“' 
favour o( the defence as in support of tbe prosecution ) 

( 34) 21 AIR 1934 Lab 743 (745) 15 Lab 765 35 Cn L Joor 1005 Puranr Emperor , 

(’17) 4 AIR 1917 Lab 331 (332 333) 18 Cn L Jonc 703 (705) 1917 1 un Be bo 37 Cr 

Emperor (Evidence brought m under this section cionot be accepted Bspropercorroboratiouofcoaieaa!' 

made to Magistrate and subsequently retracted ) 


' V Emprest t-cteJ 

llai y Emperor (Evidence before Magistrate i« 

before Sessions Judge — Judge acta legally in convicting upon testimony tendered before Mvgistrvto ) 


3 ( 42)29 AIK:942 L'.h215(2I6) 1 1, B (1943) L.1, 397 43 Cn i 3ou, 82S 202 Ind Cn 3W <0® 
2Ialiomed Sancar v Emperor (Words subject to provisions of Evidence Act” cannot be read so 
limit tho purpose for which deposition may be nsed ) 

4^(44)31 AIR 1944 Smdl7M1^82)^_^46CnL Jonc 348 ILR(I944)Kar 75 217 Ind Cas 30i 

g V Ernper^'' 

• • as sobstvob^® 

fit evideo®* / 



EMDENCE \T rHEtnnN AKl r^OCIn^ ADMISSIBLE 
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It lias been belli m n number of decisions tint wlicn tlic c\ iileiice of n itne^s I cfoie 
the comniilting Magistrate is inconsistent niUi liis c\ idence in the Seasiona Court mi] it is 
propo'Od to use Ins proMOUa statement wnder this section it is tlio duty of the Jiulf,o to 
draiv his attention to his picMOus statement and afford him an opitoitiinitj of e'^i laming 
the mcon«i--tenc> bet^vcoii his tno ststemcjits- Sec J Mdence Act s Its But the eoiiectnc=> 
of this \icn IS doubtful The correct position “icems to be that when once the deposition in 
the committing Magiati ite s Coiut is admitted under this section it becomes ci idence m 
the ca®e for all purixi^cs proMtlwl that in admitting the e\ idence befoic lnm®elf the 
committing "Magi tnte had not violated anj pros ision of the Lvidencc \ct In this mc« it 
IS incorrect to sij that s 145 oi S 155 of tlie Lvidcnco Act governs the position and tint 
depositions taken befoie the committing Magistintc which contradict the evidence given 
m the Sessions Court cannot be pnl m without putting to the witncsb portiona of the 
statement with which it is sought to contradict him® See also ^ote 7 
See also the undermentioned ca*«s* 


( 21) 8 AIR 1921 Al! 215 {216) 27 Cn L Jour 813 Nagina v Emperor 

{ 29) 10 AIR 1929 ^ag 233 (235) 30 Cri L Jour 333, Musa v Emperor {\\ bole statement to be put to 

2 ( 45) 32 AIR 1945 Cal 159 (165) 220 Ind Cas 237 (DD) Emperor v Ajit Kumar ( hosh (TLo 
appl cation of S 233 is subject to the provisions ol the Evidence Act If a party seeks to contiad tt 
tbe evidence given by a witness before (be trial Judge by a portion of bis statement made before tbe 
committing Magistrate it can only be done by having recourse to S 145 of tbe Evidence Act ) 

(44) SI AIR 1944 Cal 303 (334} 46 Cn L lour 199 ILR (1943) 2 Cal 331 217 Ind Cas lo9 (DL), 
JEmperor v ilahcnudcftn Monial (If a previous statement of a witness i» properly brought on leeord 
nnder S 289 and e ther of tbe parties w sbes to use any portion of it to contradict tbe witness it i» 
incumbent npon that party to observe the provisions of S 14> of tbe Evidence Act ) 

( 61) 1881 All N 74 (74) Empress v Naeeara 

( 29) 16 AIR 19‘*9 Lab 111 (112) 39 Cn L Jour 1047 Sadar v Emperor (llitoess was not asked 
esplanation as to discrepancy between statements during preliminary eni]uiry and committal pro- 
ceedings ) 

( e?) 7 All 663 (363) Queen Empress v Dan Sahas 
( 32} 9 AIR 1933 Put 40 (42) 23 Cn L Jour 218 Lachms Lai v Emperor 

( 30) 17 AIR 1930 Pat 339 (339 344) 32 Cn L Jour 438 Nanhu ilahlon v Z:mperor 

( Ol) 1 Cn L Jour 86 (88) 81 Cal 142 (FB) Emperor r Zauar Itahman (Per Prinsep Offg C J ) 

( 15) 2 AIR 1915 Bom 237 (241] 16 Cn L Jour 754 Lakshman Totaran y Esnperor [StmUe lo. 
every criminal trial Judges cannot be too careful to conform stnctly with pr nclples of evidence ) 


(It (s tbe duty of tbe Sessions 

Judge to Qot cc all important variations and discrepancies in tbe deposition of the witness as given 
before him and as given before tbe committing Magistrate )] 

3 ( 4f) 31 AIR 1941 Sind 178 (1S2) 46 Cn L Jour 348 ILR (1944) Ear 75 217 Ind Cas 393 (DD),. 
Raiio V Emperor (AIR 1930 Pat 338 33 Cn L Jour 438 not approved ) 

( 42) 29 AIR 1913 Lab 215 (216) 43 Cn L Jour 838 ILR (1943) Lab 397 20'» Ind Cas 340 (DD) 
ilahomed Saruar y Emperor (Dissenting from \IR 1930 Pat 333 33 Cn L Jour 438 on (be ground 
thatMt confl-cls with AIR 1937 P C 119 64 Ind App 148 ILR (1937) Bom 711 33 Cn L Jour 
493 (PC) ) 

4 (44) 31 AIR 194f Lab206(‘’08 209) 45 CnLJonr6C0 ‘>13 Ind Cas 355 (DB) ^afa v rmprw 
(Statomont of witness for pro eeut on who was giveir op by prosecution transferred to Se&ions record at 
request of defence— Aaitncss is to be (rented as defence or Court witne»3 and not as prosecution witnesi ) 

( 36) 3J AIR 1936 Sind 140 (141) 37 Cn L Jour 1045 Samtro v Esnperor (Witness rt'iling from 

flateroent made in comm tliiig Vfsgivtratcs Coort— Notice to show cause cannot be issued when case u 
unlmg) 

( e5) W eir 3rd Edn OJl (93C) 7»i re SuHta Anil (Role appears to contemplate that tbe witness shall 
first lave been ciamined and that after (bat liia evidence before tbe Ifagi'trete may be treated as 
ev dence ) 

(37) ISS? Pun Re No 51 Cr p 131(133) Lmarr rmprcsv (JuJge can treat depo^uon as part cf tl e 
matensl on wbicb he sums np to tbe jury— The depo» tion ahwild, however, be Inown to tbe jury o' tbe 
a =0 •<>fs in the fame way as other documentaiy evidence that u by reading the whole or aueb part lo 
the jury or assessors and if necessary thowuig It to them ) 
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to uso as coriol)Oration of a retracted confession tJie retracted deposition of a witnr^ 
admitted under this section^ 

The whole of the prior statement of a witness ami not merely of itshoull 

bo it^ated as evidence m tho ease® 

See also ^otc 9 

8 Corroboration of evidence admitted under this section — Tliepnor 
deposition of a -nitnegq hefoic the committing Jfagislralc nclmittc<l under tins section 

on the same footing as anj other evidence m the ease {see Note 7) Ifencc, it is ‘ testitnoD}" 
within the moaning of s 157 of the I>\idcncc Act, and cm bo corroborated bj mcacaci 
prior statements of the uitnoas of tho kind nicntioned in that ‘lection* Thus uhen & 
evidence of a witness in the committing Mogistmte's Court is traagferrcil to the file of tw 
Sessions Court under this section, a prior statement of the witness recorded cinder S Iti 
can bo used to corroborate tbo e\idenco- But under S 1C2, a statement made to the vohte 
\could not bo admissible for such a purpose® rurlher, a statement of the witness recorded 
under s 1G4 which corrobomtes his deposition before the committing "Magistrato adniittel 
under tins •section cannot be treated as suhstanliii: evidence * 

9 Practice and procedure — Before introducing into tlic roconl the etatement 
of a w itiiess made befoio the committing Magistrate, the Judge js bound to inform the 
accused and the piosccution of lus intention to do bo Tho reason is that otbenM*®^ 
parties w ill ha\ e no oppoi tunitj of testing the statement b> cro»s e\nmination or of c&tt 
wise dealing with it as pact of the material which maj mfincncc tbo decision of t he Ccnut 

(•74) 21 Sutb \y R Ce 49 (SI) 12 Ceng L B App 13, Quett^-Smprest t Amanullah 
(•«7) 10 Mad 293 (318, 314) 2 Weir 407. C«r«» Ewprm t jlanjj . 

CSMt87) 24 AIR1937Lafci 597 (397) 38 Cri L Jour 765, ifarnam t ^mpfrer 
witnesses at trial contradicted by statements made before commuting Magistrate — Accused ca®®®* * 
convicted )] 

CSea also ( 40) 27 AIR 1940 Pat 289 (293) 19 Pat 369 41 Cri L Jour 010, Selh iinndal » S 
(There was ample corroborative material which mclmcd the Sessions Judge ta prefer deposit « *®®’ 
mitturg Court Co (hac in Sessions Court )] 

7 nqnm 07 Pni 003 runfl nn?! 4 r.» w xt ’oo /v r* » » » -. j (Confes lan of 


. Cr, Pirthi V 

■ ■ ' , Emperor 

Note 8 ,-p, 

1 (J2)29AIB 1942 ardl39 (140) 44 CnEJwr73 1 1 R (1942) Ear 299 • 203 led Cas 4S-2 
i^otJo Bahadur \ Emperor 

(24) 11 AIR 1924 Lah 609 (610) 5 Lab 324 23 Cn L Jour 1201 MamOhandy Einperor 

V Emperor . 

• -• AU V Emperor 1 

" ii^ror V AJkMJ’ ® . 

„ Banner conteropl^' 

•b 157, Evidence Act )) 

2. ( 42) 29 AIR 1042 Sind 139 (140) 44 Cii L Jour 73 I Ii R (19J2) Kar 299 203 Ind Css 4Sl 
J3odo Baliadttr V Emperor 

(23) 10 AIR 1923 Mad 20 (23) 45 Mad 766 24 Cn L Joot 417. KellmA Eone t Emperor. 
fS IT Emperor I 

3 

[E ■* . . 

(SQDtmuca not goou law )i 

4 ( 27) 14 AIR 1027 Mad 1112 (ills) 28 On Ii Joue 279, Xj* re Earuppan Piffa* * 

Mote 9 


.d , E»P"" 
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It has been hold m a number of decisions that ^shon the c\ulcncc of n uitness bcfoio 
the committing Magi«tratc la mcoiibistent mth Ins eMclciice m the Sessions Court and it 13 
rroivj-td to use his prcMOus statement under this •section, it is the dut> of the Judge to 
(lra^\ his attention to his picMOus statement and aiToid him an oppoitiinitj of explaining 
tlie incousistoncj between his tuo statements* See I xulenceAct s ito But the coiiectnesb 
of this Tieu 13 doubtful The correct ixisition «5eems to l>c that uhon once the deposition in 
the committing Alagistrato a Couit 13 admitted under this section it becomes cMdenco in 
the case foi all purio^es pro\ided that in admittin„ the evidence bofoie himself the 
committing Magistrate had not Molatetl anj piovision of the L\ idcnce Act In this vicu it 
i3 incorrect to saj that S 145 01 S 155 of the Lvidencc Act governs the position and that 
depositions taken befoie the committing llagistratc which contradict the evidence given 
in the Scs lOns Couit cannot be put in without putting to the witness lortions of the 
statement with which it is sought to contradict him* bee also Note 7 
See also the undermentioned eases* 


( 21) 8 AIR 1921 Ml 215 (21G) 27 Cn L Jemr 813 Nagtna v Emperor 

( 29} 16 AIR 1929 Nag 233 (aSS) 30 Cn h Joot 333, J/uM » Emperor (\\ hole statement to be put to 

witness ) 

2 ( 45) 32 AIR 1945 Cal 159 (165) 220 lod Cas 237 (DB) Emperor v Ajrt Kumar ( kosh (Tlie 
application of S 2SS it subject to the provisions of (be Lvidcnce Act If a psrtj seeks to contrid ct 
the evideoee given b; a witnesi before the trial Judge i>; a port on of his statement made before tho 
committLog Magistrate it can onlf be done b; having recourse to S 145 of the Evidence Act ) 

(44)31 AIR 1914 Cal 8‘>3 (324) 46 Cn L Jour 199 ILR (1913) 2 Cal 3S1 217 Ind Caa 198 (DD) 
Emperor v Ralicnii<fd»n ilondal (If a previous statement of a witness i» properly brought on record 
under S 288 and e ther of the patties m hes to use any portion of it to contradict the witness it i» 
incumbent upon that party to observe (be provisons ol S 14 j of the Endeoce Act) 

( 81) 1831 All S 74 (74) Empress v Worwra 

( 29) 16 AIR 1929 Lah 111 U12) 29 Cn L Jour 1047 Sadar v Emperor (ItitneiS was not asked 
explanation as to discrepancy between statements during preliminary cojuiry and comm tttil pro* 
ceedings) 

( 65) 7 All 662 (863) Queen Empren v Dsn Saha* 

( 22) 9 AIR 1922 Fat 40 (42) 23 Cn L Jour 218 Laehmt Lai v Emperor 

(30) 17 AIR 1030 Pat 338 (339 344) 32CnLJour438 Vanbu 2/a?i(oi» v Emperor 
( 0 J) 1 Cn L Jour 86 (83) 31 Cal 142 (FB) E nperor v Zatoar Eakt wn (Per Pnnsep Offg C J ) 

( Id) 2 AIR 1919 Bom 237 (241) 16 Cn L Jour 751 LaksJiman Totaram v Emperor (iSembie Im 
every criminal tnal Judges cannot be too careful to conform stnctly with principles of evidence ) 

( 97) 1697 Rat 921 (925) Queen Empre» v Soma Dalji 


(It IS (he duty of the Sessions 
deposition of the witness as given 

Iclore h m and as given before the cotnmiUiog Magistrate )) 

3 (44) 31 AIR 1944 Snd 178 (182) 4CCnL Jour 349 ILR (1944) Ear 75 217 Ind Cas 393 (DB),. 
Panov Emjeror (AIR 1930 Pat 339 32 Cn L Jour 438 not approved ) 

(43) 29 AIR 1912 Lah 215 (216) 43 Cn L Jour 829 ILR (1913) Lab 397 302 Ind Cas 310 (DB), 
Jfahomed Earuar V Emperor (Dissenting from \IR 1930 ^1333 32 Cn L Jour 438 on the ground 
that*it conllcls with AIR 1937 P C 119 64 Ind App 148 ILR (1937) Bom 711 S3 Cn L Jour 
493 (PC)) 

4 ( 44) 31 AIR 19U Lah 206 (208 209) 45 Cn L Jonr C60 213 Ind Cas 355 (DB) Kala v Emperor 
(3utement of witness lor pro ecution who wa» giveir op by pro>8cation transferred to Sessions record at 
reque t of defence— \\ itne^s is to be treated as defence or Court witneas and not as pro«ecntion witncs ) 

(36)23 AIR 1936 Bind 140 (141) 37 Cn L Jour 1015 Samero v Emperor (Witness resiling from 

ftatement made in committing Magibtratcs Court— Notice to show cause cannot be i:,saed when case u 
I'm 1 ng ) 

{l^5)^^clr3rd^dn 931 (930) /n re Sul*a Aoil (Rule appears to contemplate that the witness shill 
f rst base been examined and that after that lus endeoce before the Jiagi'lrate may le tmted as 
ciidenee) 

( 67) 18*7 Pun Re No 61 Cr p 13( (135) Lmarv Empreet (Judge can treat deposit on as part of t! e 
niatenal on wl ich he sums up to the jury— The dcpivition shoalJ, however, be known to the jury o* tho 
a ■< sors in the fame way as other documentary evidence, that Is bv readmg the who e or such part to 
ll e jury or a>K”=or3 and If nece^ary allowing It to them) 

/ 
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10. Approver’s evidence — The Eoction is. tiuIc enough to inchulc the tetimosy 
oi an appiONoi Hence, Vihcrc nn Rppro\cr »s c^annnocl oa a v.itneiH vn the coramAU:? 
Jlagistrate’i. Couit and is again cxammcil ns ft Tiilncss m tlio Sessions Court, his evhJecce 
befoie the committm" Magistrate can lie introduced under tins section into the record of tie 
sessions case, notnith-jtanding tint ho has icpiidiatcd Ins former statement * But it aoald 
be unsafe to In-o a comiction on tho rctmotcil slateinont of an ftpp^o^er in the ab-cccecl 
any conolioration* See aKo S 137, Note 1C. 

289* (/) When the examination of the witnesses for the prosecution 
Trocedure after eta and the examination (if any) of the accused are concludedt 
mmation of wiim ci the accused shall be asked whether he means to adduce 
for rrc'ccutioii evidence. 

(2) If he says that he does not, the prosecutor may sum up his cas*. 
and, if the Court considers that there is no evidence that the accused 
committed the offence, it may then, in a case tried with the aid of assessorSi 
record a finding, or, in a case tried by a jury, direct the jury to return a 
verdict of not guilty 

(3) If the accused, or any one of several accused, says that he means 
to adduce evidence, and the Court considers that there is no evidence that 
the accused committed the offence, the Court may then, in a case tried wth 
the aid of assessors, record a finding, or, m a case tried by a jury, direct the 
jury to return a verdict of not guilty. 

(4) If the accused, or any one of several accused, says that he meat's 
to adduce evidence, and the Court considers that there is evidence that he 
committed the offence, or if, on his sayin g that he does not m ean to addu^ 

• 1882 s 289, 1872 S 251, 1861 S 372 

- - — .. iilWlOW 


nunation of each wjtnes« ) 

( 97) 1697 Ile.t 924 (923), QiieeivEmprcss t Soma. Daljt (The Sessions Judge should record Ih® slate- 
tneots as esbibit» m his otrn proceedmgs) 

( 87) 1887 Bat 343 (343), Queen Empress v f7ot>ar<f7((i,i (Sessions Jod'-e should la bis proceeding 
• . * » , , ..roceedin;? 

. . . jr (Ti®* 

le ’(nt3e=7 


Note 10 

1 ( 39) 26 AIR 1939 All 667 (572) 40CnLJouc636 ILB (1939) All 736, T 

(Sessions Judge can rely on earlier Btatcment id preference to the stalement before the Sessions CooiK 
(30) 17 AIR 1930 Pat 545 (317, 518) 9 Pat 592 S2 CtiL Jour 56 BhxKari v Emperor 
( 94) 1894 Pun Re No 14 Cr, p 43 (4d) Blamun r Empress (It is not rule of law but it is true PWP'® 
tion that emdeace of accomplice requites jnst as much, or as little, corroboration aa is needed to eoaTins* 
mind of prudent person that facts alleged against accosed are true ) 

erabhadra t Emperor 


In the follouing caus. howeser. U was doubted nketker this section applies to the eitdenf« of 
opproicr who has forfeited his pardon It %s submUted that so long as the approier ts examr^^ 

witness hts emdeneo may be admitted under ihw seetfOH 
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evidence, the prosecutor sums up hjs case and the Court considers that 
there is evidence that the accused committed the olfence, the Court shall 
call on the accused to enter on his defence 


Synopsis 


1 Legistalive changes 

2 When the examination ol witnesses for 

prosecution is concluded 

3 After the esaminal on if any of the 

accused 

4 The accused shall be asVed whether he 
means to adduce evidence 

5 The prosecutor may sum up his case 
—Sub section (2) 


6 Where there is no evidence that the 

accused committed the offence 

7 Record a finding of not guilty 

8 Direct the jury to return a verdict of 
not guilty 

9 Shall call on the accused to enter on his 
defence —Sub section (4) 

10 Procedure where the witnesses for the 

accused are absent 

11 Effect of non compliance with the section 


NOTE to ll e Synof s See tl e Notes iidicated for the folio \ ngfopcs 

- No ndter« Not proven — F nd ng of Sec Note 7 

Ite-eallingof pro^ecation evridcnce See Note 
Record of tl c defence See Note 9 


i cvi fence 


1 Legislative changes 

(1) The coi respond rag S 3»’ of the Code of 16G1 conlamed a single clause that the 
accused should he called uixra to enter on liis defence nftei the close of the 
prosecution c^ idenco 

(’) The first tt'O clauses of s 251 of the Code of 1S72 contained simtlai piovisioas, 
clause (1) tl ereoE concsponding to sub ss <i) and (2) and clause (2) to sub s (<) 
of the prc'cnt ■‘cction 

(4) Section 289 of the Cole o! 1882 teas tlic Ntme as tbe piescnt section 

2 When the examination of witnesses for prosecution is concluded — 
Ibo general principle is tint an accused i®r^n u entitled to 1 notr xthat the evidence 
ugiin«thim 19 before he is ctlled upon to entoi on his defence^ This section accordingly 
1 ro\ ides tint he is to be called upon to enter on his defence onlj after the examination of 
iIk 1 loseevition itnc** es is conclude 1 * The closing of the case for tbe prosecution is thus 
not mere form but ^ ith certain exceptions closes the door to anj further ct idence against 
the accused the iio ccutor cannot re open bis case and make additions to it except such 
volnntaij adlitions as the accused inaj make himself’ and except for the purpose of 
contiadicting anv nct\ case sot up bj tlie accnsetl m his defence* If for anj reason the 
Co irt re calls anj iiosecut on witness after the accused has made his defence the accused 
sho lid be y\Gn a further oi iwrtunitj of calling evidence with refcicnce to the evidence so 
recorded ® The Court ‘should wn t before | rocecthng unlcr this section till all the evidence 
on tl c s Ic of tic irosccution is concluded" it cannot proceed under this section in the 


• Sect on 289 — Note 2 

1 ( ’J) 10 AIR 1<H3 Ail 3‘>-’ (J^S) 45A1M’J Cn L Jour 30> v T npfror 

2 ( ^0 7 Mil 19 0 Horn 431 (Mil Cn L Jour SS Alex Ptmenla v J? perer 

(11) 12 Cri I Jour 7 18 9 Ind O s 40 iCill /lad/ia Va Unb Pakra v Emperor 

("11 ICIt Itei -ttSMlU In fT»r,f (III 

(-•■I loAlltIO S tjil Iuii9,i) .9 CJri I lonrPlI KtnnmCland t Emperor 

3 (’l)lOAtllli IA1IS’>(4 1 4i All JM 2> Cn I Jour JOj ilal adeo v E nperor 
M o S ’ll Note 3 ant S ’ r Note 10 

4 (711 J N W I I! C It J7l ‘>7' Q ertx Clntet/ Lai 

5 ( *01 H ‘'uti U It Cr 1 , ( 1 s Q ftnx 4 < r o ak 

( I 1’ AlU 19 S Ijit 5 1 5,ij *>5 Cn I Jour 10J5 Shv'ia i Cl and r Finwror (CJose rtlstirj to 
irvl bo( Ml tmi j 
A V) K'C S 57 Nn 2 x I 510 Nnl» 10 

€ (9 14 5U2l'(»t4) 1-9 Ml 5\ S C3 Ourru frarrr * t 7/«v/w i 
M-om«s 510 Noc5 


sctrc to 
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course of Ibc prosccation g; jcleace boeauso it docs not believe the c\ itlcnco bo far ten^erd'*' 

3 After the examination, if any, of the accused — The uords tf anf 
vjould appear to suggest that tlie examination of tho accused is not nlu-aja rcccs^arj a i 
sessions trial This liovc\ci i3 not bo The 'nords me intcntlcd to CG\cr onl> tho-o cases 
Tvhere the accused has no circumstances to explain ns for instance, vhero 1 e has 

bi3 guilt and are not intended to relax the impcratnc proM-jions of S S12 m 
tiials' 

Consequentli before an accv\scd person w called upon to enter on his defence be 
should be examined as to uhether he has nnjthing to saj rCoanling the cMdonco ajaiL'* 
him® even if he had been examined uith great care before tho committing llagufrate 
because it mahes a considerable difference to listeners like t!io jurors whether a prevoiu 
statement is read o>cr to them or the accused is examined in their presence bo that tey 
may see his demeanour® 

See also S 3^2 hote 20 

4 “The accused shall be ashed whether he means to adduce evu 
dence ” — After the conclusion of the prosecution e\ idcncc the Court is bound to a-V ^ 
accused person if ho tneana to artdnce evidence and the accused bimscM cannot xrxwe tbe 
benefit of such a provision^ The words atlducc evidence in subs (1) do not mean the 
same thing as the words enter on his defence msiibsU) It is onlj where at a later »ta^ 
the Court considers that there ts evidence that the accused person comnutted 

that tho accused is to be called upon to enter on his defence * 

5 ‘ The prosecutor may sum up his case" — Sub section (2) — 
prosecutor may sum up his case onlj if the accused ss> s he does not mean to 
evidence In a case wheie several persons are tried together the word he msnl)Ss.v> 
and (4) should bo construed to apply to all the accusetl together and so a prorfcutor our 
sum up only if all the accused say they do not mean to adduce evidence ' 

6 Where there is no evidence that the accused committed 

— The words no evidence m sub s ( 2 ) mean merely that theie is not on the recoil anV 
evidence which eien t/ ti ue would amount to legal proof of the offence chafed egaic-^ 
the accused they cannot he extended to mean «£> satisfactory, tr«stM,or//iy or wnchmw 
evidence® The real test m deciding whether there i s evidence or not is to see wheth^^ 

7 ( 89) 2 Weir 384 (384 3So) "0 Mad 44<» Queen ^Mpress v Tlai tahnjam 
( 98) 1 Oudh Cas 85 (87) Q leen V Bhup Singh 

Note 3 

1 (09) 10 Civ Ij Jwk 325 (939) 3 Ind Cas 62<. (Cal) 5hM<i,ra» i Bose v F; ipcror 
(0^“ " 

(3 

2 
3 

Alsu bi-e a au r«ote 20 * 

Note 4 

1 ( 68) 10 '5 tw w-R r- 7 a' 

[See also 

person ii 

2 (20)7j 

Note 5 

1 (9i) 18 Bom 364 (3G5) Queen EmprejS'a Sodanand Nara^an 
Note 6 

1 ( 88) 1888 All W N 153 (153) Emprtss ▼ Nanba 
(88) 10 All 414 f4ir 4171 iboc e ti x « 

(92) 16 Bora 41 
( 83) g Ca! 875 
(2u) 12 AIR 19 

»otth the Ham j uiiu«i iu« u v very d llerent from no evidence) 


mperor 


. coseS 
etTOf 


(NO 
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Juilgr nt a tiiixl licll Tvilh tlic ail of jmors conll •iij tint tborc T\n3 no c\iilcnco nliidi 
coull go Ix-forc tlic ]iin * llo^vC'cr a more •^intilln of csidcnco is not enough to jti«tify 
the Jiilgc in IcaMng a case to (ho juij Tlicre imi^t be CNidcncc from a\1iic1i tlioj might 
rca«onaUj conclude the fact to lo ostallisliwl* Iho c\idcnce icfcrrcd to is the CMclonco 
let in on behalf of the jiro«ccution So where the onlj csulcnce is the confession of a 
CO nccu'od* or the CMdcnce of witnes-^s of a co nccH!>c«l ® it is a care of no CMlcncc” 
OMtliin the meaning of this rection The eMtlence contemplated 1)> «ub g (2) includes both 
direct and circum'tantial cMdePCe* Tlio nonls no cMdonco do not hoT\c\cr, mean 
abrence of c\idcnee on bcbalf of the iio edition orihi; to failure of mlnrsses to attend 
SOiWlieTctbopro eca'>\iwa ivatteWawe o'Mwg lo Nsitne'swcsto attend, 

the Court cinnot treat it as a care of no cMdcncc and piocccd nuclei this section^ 


7, Record a finding of not guilty — If the Court considers that there is no 
evidence, it can, m R case tried with the aid of asae^rs itself record R finding of not 
guilt) even without taking the opinions of the assessors but if there is some evidence, 
though not truatworth), satiafactorj or conclusive, the Court must record tlio opinions of 
assessors before rcconling a fijxling of not giii!l> ‘ But the Court cannot puipoitmg to act 
under this section, record a finding of not guilty where it considers tbo cbaigo itself 
improper * Wiere there is no evidence the Judge «hould enter a v crdict of acquittal there 
13 no warrant for a finding of “not proven ’ 

8 “Direct the jury to return a verdict of not guilty’’ — If m a case 
tried by a jury there is no legal evidence that the accused committed the offence, the 
Court should direct the jury to rolurn a verdict of ‘not guilt) ” It must not leave it to 
the jury to express their opinion einco a finding of guilty by the jiiiy under such circum 
stances cannot be su«tained.* even if there is some evidence available but not called by 

(80] 2 Weil 391 (391, 392) 

( 29) 16 AIR 1929 Pat I**! (124) 30 Cn L Jour 519 Emptrer v J/awat jTii^ore 
( 94) Oudh Sel Cae ho 274 p. 607 (608) Joga Stngb v Qantsh 5»>ip?i 
2 (*27) 14 AIR 1927 All 90 (91) 49 All 181 27 Cn L Jour 1369 2^a?c?iand 7 ffiiipcrer 

V Upend] a 


5 ( 09) 10 Cn L Jour 68 (69) 2 Ind Ca»525 (MaJ) /» re Jlaj/jaiaraju 

6 Set ( 37) 21 ATB 1937 Pat 263 (270) 15 Pal 617 38 Cn L Jout 673 Samarendra Kumar v Emperor 
(The judgment uses the woids oral and eircumstaotml but apparently what is meant la direct and 
cicum^tantal ' ) 

7 (26) 13 Alp, 19'»6 Cal 584 (oSj) 27 Cn E Jour 125, Superintendent and i?erHcm6raiieer o/ Ecga! 
Affaire t Saidar Saik 

Hole 7 


Also sec S 309 bote 3 

2 ( 00) 12 All 551 (552) 1890 All W N 178 Dioarttka LaU t Mahadeo Ra% 

3 ( 65] 2 V\ eir 381 (381), In re Korada Cummanna 

Note 8 

1 ( 41) 23 AIR 1941 Bom 12o (138) 42 Cn I, Jour 513 194 Ind Cas 5 (PC) Emperor v Tl okarsi 
Karsi (Lndcr S 289 Cr P C , m ft ease tried by the jury though the word used is may and not 
u)u>t it is well settled that U the Judge comes to the coaclu'^ion that there is no evidcnco to go to the 
jury, it u the duty of the Judge to direct the jury that ia law they mu't acquit) 

( 41) 23 Ain 1941 Bom 123 (124) 42 Cn L Jour 470 I L R (1941) Bom 515 J93 Ind Cas 859 (FB), 
Emperor v Datcood ITasham (Scit aa 289 Cr P C , confers in terms a discretion on the Judge, but it 
is discretion wliich must be exercised jnd cially, it is qmte eicar that where the Judge is aiti-fied that 
there is no CTidence to go to the jury, he inn<t in his disctetion withdraw the case from the jury, or, in 
other words, direct them to return ft verdict ot Bot guilty ) 
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the piosccution® The direction o! tv Judgo that there i3 no evidence that the accbd 
committed an offence is binding on the jorjr and must ho followed by them, and where lb 
Judge, m such a case, directs the jury to return a v crdict of “not guiltj the jury Eud 
accept tliat opinion whether thej agree wrilh it or not ; a return of verdict of guiltj in saci 
a case cannot bo accepted * The Court cannot forbear from directing a return of a verdil 
of not guilty if there is no cv idoncc, even on tlie ground tliat tho case of a co accn»3 s 
likely to be prejudiced thciebj But if there is some eviilenco tho case must go bfop 
the jmy and the Court cannot direct a verdict of not guiltj Ixicausc it rfisMicifi lli* 
ev idence ® 

A Court of Session, unlike a High Court, lias no power to staj proceedings mdc’ 
S 273 on unsustainable charges and all that it can do after hearing the evidence aid 
coming to tho conclusion that there is no evidenco that tho accused committed Iheoffisce 
IS to direct the jury to return a verdict of not guiUj , but it cannot do so lefof® ^ 
commencement of the trial This provision is meant for remedying any suspicion cf 
injustice under which the accused may labour in respect of what ho considers fob* 
committal on insufTicient evidence* 

9. “SbaU call on the accused to enter on his defence" — Sub- 
section (4). — Tho colling upon an accused jxiraon to enter on his defence under tbJ 
‘tub section is not a mero forraahU but is an essential part of a criminal trial * So, where 
thcie 13 some evidence on behalf of the prosecution which might go before a jury.tba 
Court should call upon tho accused to enter on his defence* after tho close of the prc«». 
non evidence and summing up by tho piosccnlor.* As to whether o failure to callup’* 
the accused to enter upon his defence « an irregularity covered by S 537, see h'oteU 

(’41) 28 AIR 1841 Mad 763 (703. 704) 43 Cn L Joor lOd 197 Ind Cas 71 (DD), In re 
(Trial by jury for ofleBce under S 833. Peoal Code ~ Some accused pattadars holding ryeti ““‘V 

zamiadac — Estate authorities distraining Iheir cattle for recovering errear* of rent — ^ 

with others forcibly recovering cattle and inllicling injuries on opposite parties —No 
of muehilika between zamindat and accused or of continuance of valid patta— Arrears of Bore ® 

*..i ... a >■ ^. . . » t. > > - ^ Jbeldwcrt 

■ . ■ 25D(2)» 


(‘(j/) i butli SV 11 Or 5/ (5/, 68), Queen v GrecdlMrj/ 

( 67) 8 Suth W R Cr 87 (92), Queen v NobcAwlo GJtose 
(■71) 16 Suth W R Cr 19 (20). Queen v Rulton Dass 

( 71) 15 Suth W R Cr 46 (46), Quem v Dkar Ah (Conviction by a jury set aside in a cv5® vf B° 
in which there was total absence of all evidence to show the unsonet’a tmilt \ 

(99)ow r b » 

(’29) 

(20) ■ . 

(’ s 

3 Juiriif 

ct) 

4 ( 2b) Id AIR 1926 Cal 728 (729) 27 Cri h Jonr 398, Hartcharan Das v Emperor 

5 ( 72) 16 Suth VV E Cr 20 (21) In re Ffuroo Shaha 

(■27) - - 

(•tl) 

(291 

(24) 

(25) 

6 (’3j) 2J Alii lUdb Nftg 2Ui (>04, 205) : 36 Cn L Jour 1389 

Note 9 

1. { 90) 23 Cal 232 (2531, Queen v Imam Ah Khan 

2. (’92) 16 Bom 414 (423) Queen-Empress v Vaj* Ram 

3. ( 91) 1891 Bat 581 (582), Queen Empreu v Dhamha 


31 Nag L R 3G0, MaroU v. 
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Wicro sc\crnl pcrvui'’ nro tried lOj,ol!iPr t\en if one of them offerg to ndcluco 
cMlcnce all of tlicm =hoiill Ik) cfilltHl upon to rntcr on their defence and tliej nui«t follow 
one another in tlicii defence Pinco there ennnot I® n pnminin„ up onlj m the ease of 
accused not a 1 lucing c% idcncc nnd n right of replj ag ngiinst others * Since m a crimiml 
caoc the burden of proof h on the prosecution nn<l the con\iction nni^t lo li=cd on 
c\idcnco Tvhich c'^cludcs the theorj of innocence* the Acciiscil ehonld lie called upon to 
entci on his defence nnl> if liio c\ idcnco i3 such as to cnnl Ic the Court to judge rithci 
tlian conjcctuio® For the Sfuno reason no nil\cr««c mfcrcnco can lo draa\n against tho 
accused if ho faiL to adduce cMdence e%en if ho hid m niisacr to a qucation under tho 
first part of this pcction undortikcn to iddncc e\idoiice^ If tho nccn-<‘d miles in> 
stafemeut in his defence it ought to be rceordcl If he docs not loluntiriK niike any 
statement or declines to anaoici questions under S the facts should bo noted '\\hcn 
there 13 nothing cl<:o to shoa\ tho nitnrc of the defence a note of tho ndduss to tl o Coiiit 
under S 200 if nn\ 'houkl lie recorded Tlo record is not comilcto unless it shoas tlo 
mturc of the defence ®et up ® 

^\'bcrc the accused calls no aitncs-es the clau*<! means tint he or his plea lei is 
to mike hib final address to tl c Court * 

10 Procedure where the witnesses for the accused are absent — 
"Where due to n mistake tho outnesses for the defence acic not in ittemlance not ha\in, 
been summonwl b> the Magistrate it ans held tbit the trial should be adjouincd nnd tho 
accused ®houkl be given an opportunita to examine his witnesses b> eummonin, them it 
aeccs«arj ^ after calling aijon him to cniei on his defence* 

11 Effect of non compliance with the section. — Tho ciiminal iroceecl 
mgs nro bad unltbs thej lie conducted m tho nunnei iresciibcl by laos ml if they no 
Bubstantiallj bad in tbemsolacs the defect ovdl not be cured bj an> consent oi ONaiaci on 
the part of the accused^ Thus it is iriegulai to iccord the iioseciition eaidence afUi the 
accuaod Las entered on his defence* but it is onl> an uiegultinti wh eh does not Mtiate 
the trial if there Ins been no ptejudice caused to tho accosocl bj leison of such irregulaiitj * 

4 (94) 18 Bom 361 (SO') <2 eenSitprcuy Sadanand Narayan 

5 ( 95) IS'Jj Bat 779 (783) t^uecn Empress v \arapan u 

6 ( 95) 189j Rat 772 (773) Queen v ( anesh lihiKaji 

7 (84) local 140 (149 150) 13 Cal L Rep 358 UurryChum'r Etipress 


T 3/t Ilardax 

IB35 IP iV !09i r Exepers- 

(27) 14 AIK 19’7 Cal 250 (251) 28 Cn Ii Jonr 297 SlCil^sg Eechulal y Tl e Injured Lad j 

Note 10 

1 (69) 12 Sutb \\ R Cr ’2 (*”) Queen T Vookun 

{ 71) 1j Sutb W R Cr 34 (35) 6 Eeng L R App B3 Q letn v Ishan Dntt 

2 (To) "S Sutb \\ RCro8(59) Queen r Juittruddxn 

Note 11 

1 ( 76) 2 Cal 23 (30) 2o Sutb R Cr j7 Queen v nhOanalh Sen 

AUo see S 537 Note 33 

2 ( 70) 13 Sutb M R Cr 36 (37) Queen v Sham Ktshore {In tb t caw however it was held that the 
accused hnew tl e evidence to be given and ant cipated tbe eame in bis defence — So no prejudice ) 

( *8) 15 AIR 19 >8 liab 053 (953) -9 Cn L Jooc 844 Karam Chand v Emperor (V prosecuton 

witness esamincd after tbe whole of detente evidence was recorded — Procedure is bad and vitiates 

trial ) 

( 70) 13 Sutb W R Cr 15 (15) Queen v utssinooffaA (FrosccntiOQ witue«3 recalled after defence of Ibo 
accused w tbout glv ng h m further opportunity — Conv ct on qua^il ed ) 

3 ( 8“*) 8 Cal IS 1 (156) 10 Cal L Rep 51 Empress v Kahehum 

( 79) 4 Cal L Rep 333 (3 Jl) In the matter of Tuributtak (Case comnienc by exammat on of w itne -es 
lor defence ) 

AUoweS 214 l«ole 3 and S '*56 Nolo 10 
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^\boro the Court records a finding of not giiilh or directs the jurj to return i 
^e^dlct of not guilty -nithout recording tho opinions of tlio assessors or the verdict of fe 
]iuj, as tho case may be, in a ease where there is enough caidenco to go to the }ut 7 t 
Court acts without jurisdiction and the trial is illogal* But tho Calcutta High Courtlui 
held under similar circumstances that it is only nn irrcgulantj which does not vitia'et 
trial if thcio 13 no prejudice to tho other accused® \Micro there is no eaidenco and theju? 
returns a a eidict of guiUj bj reason of tho Judge not directing them to gu a a verd ct of 
not guiltj tho comiction is bad m law® Fnlcring upon defence on being called npoub 
do so marks a special stage in, and is an essential part of a criminal trial Omisonh 
call upon the accused to enter on his defence according to tho Calcutta High Coart tn 
the Chief Court of Loner Burma® cannot but occasion failtiro of justice and convicta 
consequent thereon must be set aside But the High Courts of Allahabad® and 3lnl& 
have tal en the mow that it is onlj an incgularitj which docs not aitiato tho trial if ttm 
has been no prejudice to the accused B here the accused is not osl cd if ho means to adi^cs 
ca idence his com iction is liable to bo set aside ** 


290. The accused or his pleader may then open his case statirg 
Defence the facts or law on which he intends to rely, and making sue 
comments as he thinks necessary on the evidence for the prosecution * 
may then examine his witnesses (if any) and after their cross examination 
and re examination (i! any) may sum up his case 


1 Defence 

2 Accused s right to examine witnesses 

3 Accused s right to cross-examine wit- 

nesses 


Synopsis 

I 4 Summing up aiier evidence — 

5 Evidence in criminal cases 

6 Written statement 


^OTE to the Synops s See the holes lod ented for the follotring top cs 
Adverse inferences agiuast aceo ed See hole 5 Record of defence set op Sec hole 1 
Butd.li ol prod See ^otes 1 end 5 Wilneim (o. CO «tcn.cd-OtO!. .!'»»«" ®* 

Duty to explain mcriminat ug facts See hole 5 hole 3 

1 Defence — The last sect on (S 2$0) prot ides that if after the 
evidence is taken in a sessions trial the Court considers that there is evidence that 
accused committed the offence he should bo called tipou to enter on Ins defence Tina a 
tho neat section prot ide for tho procedure to be followed in coadunUns tbe defence 
The accused is entitled to set up an> defence technical or otherwise' 


• 1882 


i 290 1872 S 251 para 3 1861 S 374 


4 ( 94) Oudh Sel Cas No 274 p 307 (609) Joga Smgh \ Ganesh Singh 
( 88) 10 All 414 (417) 1888 AU W N J29 Queen Emprest v ATunna Lai 
{ 89) 2 Weir 391 (391) (Court not taking the opinion of assessors commits an error in law ) 
Also sees 309 Note 3 


5 


(71 


afiam Ah v Emperor 


^ ^ »rv Empewr (The Irregular ty ^ 

covered by S 53 f ) 

10 ( 36) 23 Air 1936 Mad S** (83) 37 Cn L Jonr 45 In re TI oppa 

11 ( 68) 10 Suth W It Cc 7 (7) Bkugwan-r BgyalGove 
Also eec 5 256 hole 10 

Section 290 _ Note I , „hiS 

1 ( 36) 23 AIR 1936 hag 55 (58) 37 Cn I. Jonr 474 Dewan Singh y Emperor (t 7 na« the , 
perfectly open to an acensed person to raise any plea ol Uw or fact which may make for h s acg 
( 14) 1 AIR 1914 Cal 450 (459) 41 Cal 3o0 15 Cn L Jonr 38 j i?o?K«7i v E nperor 
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legal lir to lii=< rfli'ing even incon« etent defences* Tims lio enn rai o a defence of ahhi as 
v\cll ns of jirnnto defence’ But the dcfenco mil b(KX)me nciler bj incon^btcnt pleas, 
lioin'’ 

The leconl of the trial sbonl I "^bow Ibo nntnrc of tlio defence set up® Tlio nature 
of tlic defence i3 to bo patbcrol not oidj fioni the statement of the neen ed but also from 
the trcnl of cro s c\amination of tbo jrosccution Tiitncsscs and the arguments of the 
defence pleader* 

Tliougb under s 105 of the rauleiice Act the bunion of iroving that the case of 
the accu«od fills within one of the general exceptions m the Penal Code is on him it is 
not necc aij that he shoul 1 siicciticalli raise ‘•ncli n ilea A Coint is bound to give effect 
to a plea of j naato defence if it is made out on the evidence tliougb it is not spociflcall^ 
raiecd bv the accu'cd ’ So also in di charging tins burden the accused neerl not establish his 
j lea bev ond a reasonable doubt It the accnsol makes out n prtma facte ca«o m fav oiu 
of b s jlea then the burden shifts to the iirosecntion which has still to discharge its original 
and major onus that never shifts i c that of establishing on tlio whole ease the guilt of 
the accused bejond a reasonable doubt* 

Tiie accu-etl is not bound to discloao tlie nature of bis defence m the committing 
JIagi trate s Court * ^or is be bound to discloMJ bis defence m the Sessions Court till he 
js called on to enter upon bb defence’® But if ho means to bring anj charges against the 
rro«ecution (c j a charge of fraud) as pait of bis defence there is an equitable rule that 
bo should disclose Ins intention during the cross c'camination of the prosecution witnesses 
so that the piosccution uiaj have an opportunity of explaining matters Unless such an 
<ippoctuDitv IS given to the prosecution the defence so far as it is based on the allegations 

2 ( 36) 23 1936 liaag 1 (’) 37 Cn L Jour 293 Nga Da Setn v Emptror (The aeeassd hunsell 

may on hu own behilt take up one itoe ol d«feno« but it is equally open to his pleader on his be 
halt to take up another and alterinuse tine of defence ) 

<33) 10 Alli 1933 Cal 7l7 (719; 33 Cn L Jour 190 //rtpeniraCfujHira v Emperor 
[But see ( 10) 11 Cn L Jour 374 (370) 3 ^ a|] 4S1 6 Ind Cas 689 Emptror v irayid 27uHaiit 
(\Miere accused has raised pleas inconsistent with a defence which would bring his case within one 
of the general exceptions he cannot in appeal set up a case upon the evidence taken at his tnal that 
his act came within such general exception ) 

3 (18) 5 AIR 1918 All 189 (190) 40 All 284 19 Cn L Joof 371 Yusuf r Emperor 
( 19) 6 AIR 1919 Cal 439 (441) 20 Cn Xt Jour 661 A/iruddt Chakdar v Emperor 

[See ( ’0) 7 AIR 19’0 Fat 813 (814) 5 Fat L Jour 64 21 Cn h Jour 799 Faai» Scot ? Emperor 
(It IS open to an accused person to plead the right of private defence either specifically or as an alter 
native defence )] 

4 (23) 10 AIR 1923 Cal 717 (718) 25 Cn L Jonr 190 Nagendra Chandra v Emperor 

5 (71) 15 Snlh \V B Cr 16 (17) Iti re Copal Sajjam 

'6 ( 30) 17 AIR 1930 Cal 44’ (412 443) 31 Cn L Jour 1203 Kuls r Etnperor 
7 ( 36) 23 AIR 193G Rang 1 (2) 37 Cn L Jonr 293 llga Da Setn v Emperor 
( 27) 14 AIR 1927 Mad 97 (97) 27 Cn L Jonr 1193 In re Jogalt Bkatgo 
(15)2 4IR 1015 Mad OS'* (533) iSCnL Jonr 710 lure Paehat Gounden 

■ Dahadurktian v Emperor 

Charan Hookerjee 

1203 Aafi V JSinperor (Charge to jury expre»Iy 
call Dg upon jury not to consider pica of pnvate defence because it was not specifically pleaded though 

•• V KtsJien Lai 

■ a Eadan v Emperor 

Also see S 271 Rote 9 

« ( 43) 30 AIR 1913 Lah 50 (58) dOjIndCasSiJ 44 Cn L Jonr 397 (DR) Dasan Dm r Emperor 
(There i» a subtle but fundamental dut uctioo between the d^ree of certainty required in ca*es where 
the burden of proving a fact is on the prO‘<ccuton and thoa* where the burden of proof is on 
the accused } 

9 (30) 17 AIR 1930 Cal 188 (189) 31 Cn L Jonr 695 JTaf* fl.tas TJarra v riiperoi- 

10 ( >7) 11 AIR 1927 S nd 101 (107) 27 Sind L B 356 13 Cn L Jour 06 Emperer v Saran 

✓ 
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Against the prosecution, ntust fml 

• The accused cm ini-c ii ncn. defence nt a kto bt-i,;c of the case, but untc_3 itaa 
be said that such a defence could not liavc been mi3«l earlier, tbo vicight to bo attaclc-l 
to it win suffei 

See al=o ^otc 5, S 2oC, J^oto 10 and S 312, ^oto 20 

2. Accused’s right to examine witnesses —When a prisoner puts iomanl 
a distinct defence and cites u itnciocs but such witnesses on their appearonec m Court nj 
that they know nothing in prisoner’s fa\our, it isthocluty of the Judge, instead of dismbsuy 
them at once, to (picstion them with a \icw to “cc if there is anj tmth in the defence 

It 13 no inrt of the dntj of a Judge to examine a witness for the accused when fcu 
pleader has refused to do so and the accused has not ^al•s^d any objection.* 


See section 201 and Notes thereon 

3. Accused’s right to cross-examine witnesses.— »An occusc<l h pnhtlel V) 
cro«3 examine the witncs cs of a co accu'-cd whoao camj is adicrso to bis own 

Ilhcio ft uitnesa cxurnincd bj tJic pro cctition m the committing Mngwtrates 
13 gnen up bj tbc pro-ecution and the accused tbercaftcr calls him ns hu own witne*®. 
accused cannot cro^s esammo him tbo leason being that tbo Exidcnco Act goes the ng 
of crO'^s examination onl\ to the ft(l\er«c juirU except m certain ca«es (E'ldence \ 
S3 133 and 151) ’ 

4 Summing up after evidence— Right of — ^\hcn tbero ore inoic thm 
accused m a case, thcic pleaders should be allowctl to sum up then rcspcctuc eases ah 
the eMdeneo foi all the accused has been taken* An> arbitmrj and imduo ourl'ulnif'W i 
the Couit of tho iiarties’ riglit of argument is to be depreciled * 

5 Evidence in criminal cases —Tho burden of pivimg tho guilt of 
accused m all ciiminal eases is on (he prosecution* There is no obligation on the acoujl 


11 (27) 14 AIR 1027 Smd 101 (107) >7 Siod L R 350 28 Cn L Jour 68 Emperor T Soran 
CU) i AIR mi Cal iSe (i60t 41 Cat 350 I5CnLJonf387 nomtsh Ciiaiuirn r Einperef 
( 28) 15 air 1028 ill 222 (225) 30 Cr» L Jouf 530 Emperor v Jhalhar ilal 

12 ( 33) 20 AIR 1033 I at 481 (483) 34 Cri L lout 828 Emperors Eamcshu.ar La] » .i.fci 

[fire aho ( 30) 23 AIR 1936 Lali 233 (233) 37 Cri L Jeor 751, Dxlicar v Emperor (Ddeoce « ^ 
ought to be raised at tbe earliest possible oppoitnmty and ntisiog such a defence for the t fa 
the Ses^om Court Mould he fatal to the defence)] 

Note 2 

1 ( 69) 11 Sutb W B Cr 9 (9), Queen x Dhugner Ptttu.a 

2 ( 83) 1883 All W N 189 (190) Empress v Jlarpeil 

Note 3 I r 

1 ( 33) 19 AIR 1932 Lah 103 (110) 33 Cn I, Joar «J7 135 Ind Cns 209 (DC). 3/o7ii'idrr Si-J« ^ 

Emperor (Case of accused comtnon to eo accused aad not adverse Ileld no prejudice caU'ca 

. I Enrf”' 


(But Bee ( G9) 12 Sutli W II Cr 75 (76) Queen y Surroop Cfutnd Paul ] 

2 1 97)20 AU 155 (157) 1801 All R 229 Queen Emprevv Zauar Miisen 
(But compare ( 23) 10 AIB 1923 Cal 717 (718j 25 Cn L Jour 190 Nagendra Chandra v S' ’["'L 
(Witness not given up bj proaecutiwi but not examined in the Sessions Court — . Accused w entil'e* 
cross exmmo such witness )] 

Note 4 

1 ( 82) 19 AIB 1932 Eah 103 (110) 33 Cn 1j Soar 97 MaAinder Svigh v Emperor , 

2 ( 37) 24 AIR 1937 Pat 263 (273) 38 Cti L Jour 673 15 Pat 817. Samarendra Kumar v 
(If the Judge has properly charged the jury, tbe mere fact that tbe ease has not been adeijoalely 
on behaff of the accused cannot by itself be a good ground for oidering a re trial ) 

Note 5 iri ft 

1 (46) 33 Ain 1946 AU 191 (195) 1945 AlIXV B OlC) 287 (290) (DB) Ram Eala y Emperor 
pfoseeutioD must, e\en though there may be some lacuna m the defence not strictly consistent v 
tbo Innocence of the accuseil prove his gnilt beyond all teasonaWe doubt ) 
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to 1 roilnco nnj c^ i Icnco in liistlcfmcc in tlit fust inoLxncc* Unlc'i.snnil until tlio iiio«ccutiou 
In'! C't'ibli lic<l a puma facie c'l’^c n«iin'=l llio ncciiecd no n her’o infercnco cxn Ic clraaii 
him from the non i ifkluction of nn\ cxiclcncc him® Similnrlj tho accused 
cannot Ik* coriMCtod mcichj on the Kronnl of the weakness or falsitj of his defence* Tlie 
] rosecution cannot sock to iw an fll1mla'^lon in the nccnseil s statement to fill up n gap in 
tho prosecution e\Klcncc® \ con\ iction cannot Ixj lns«l inorclj on snsjicion* ^\^lC^o tho 

(•13) 30 AIR 1913 Lab 50 (53) 41CnLJonr 397 20 j Ind Cw 55.> (DIR Ilatan D\n v Fmperor 
(The original and major onm on tlie prosccBlion ncicr «bifta ) 

( 33) 20 AIR 1933 Cal 600 (bOJ 601) 61 CallOS 33CnLFourl5C IIC In 1 Cia 707 (DD) Po6«rl 
Siliart iranc/iopa v Empero) 

{ 19) C AIR 1919 Cal 303 (30S) 20 Cri L Jour 721 52 Ind Cas Sot (UR) I anc^tniKiii iJo'^ v Evipcror 
(In criminal en=c the burden of proving the charge sub LantiftUy as drnnii 1 cs ou the pro ce it on ) 

( -10) 27 AIR 1910 Lah 51 (57) 11 Cn L Jenr 417 BhagSxn^hv Enpetor (TheruleiS'. bject to eiccp 
lioa contained in S 105 of the nciderce Act ) 

(’39) 26 \IR 1939 Sind ’’09 (214) 4tCriLJour2d I L R (1910) Kac 219, S/ieanratu JetAanand v 
EupcTor (Prosecution mu't follj prove guilt of aecu ed — Slerely proving pm in faexe case ij 
not EufGcient ) 

( 30) 17 AIR 1930 Coin 179 (181) 31 Cn L Jour 109C Ktsliaijx lladha\ jx v Pnipi-ror (Cheatiog Lj 
cheque — Durden of proof ordinarily is on pro ecutioii to prove that non payment was not accidental 
but intentional ) 

2 r40)27 AIRl9lOVad3’9(33j) HCnLJour62l Trxv jrMSlman 

( 32) 19 AIR 1932 Lab 213 (244) 33 Cri L Jour 411 Ilayat v Emperor (Two persons seen together 
and shortly aftenvards one of them (ouiid to Lave Icon murdered No onus rests on survivor to explain 
how deceased met with bis death ) 

( 94) 1891 Rat 690 (G6C) Queen Empress v Jelhmal ftarai/an (1 nsoner on Ins trial is merely on his 
defensive and owes no duty to any one but buDscIf lie could not be convicicd because he had cot tried 
to esplam to the Court how the death iii question occurred or by nhst means ) 

3 (12) 29 AIR 1912 \]1 47 (oO) I L R (1941) All 91 > 193 Ind Cas 452 43 Cn L Jour 380 (rftura 
V El iperor (The silence of an accused mu^t never be allowed to any degree to become a substitute for 
proof by the prosecution of lU case No presumption arises ipso facto from the silence of an 
accused person ] 

( 95) 1895 Rit 779 (782) Qareit Ei ipress \ Narayan Mat) u 
( 84) 10 Cal 140 (ll9j 13 Cal L Rep 359 Eurry Churn v Empress 
(82 8 Cal 121 (125) 10 Cal L Rep 151 impress v Dfiuiino iTiiei 

4 ( 23] 10 AIR 1923 Mad 365 (30?) 21 Cn L Jour 420 Itamvin Iyer v j^mperor 

(4C) 27 AIR 1940 1 at 369 (970) 41 Cn L Jour 111 (130) Ram^idi/i v Emperor (Even if the version 
pi t forward by the defence is wholly untrue the pcosccuton must ratablish beyond all reasonable doubt 
tlat the case put forward by them is true) 

( 41 ) 27 AIR 1910 Lah 54 (o 7) 41 Cn I> Jour 447 DhagSingh't Emperor 




( 68) 1868 Pun Re No 2’ Cr p 52 (37) Jthangeer hhan v Crown 


Lai V Amperor (Weak 


5 I ■’5) 12 AIR 1925 LaU 83 (85) 5 Lah 404 26CnLJour3’0 81 Ind Cas 404 (DB) Emperor \ 
Jasuant Bao £ Co ( Vn accused jerson cannot be a<Lcd to make adnns ions for the purposo of enabling 
the Crown to procure a legal deel on ) 

(37)21 aiR 1937 Mal209(210) 39 Cn L Joor 323 I L B (1037) afad 359 Seshapant Chelty v 
Emperor 

( 01) 27 Mvd 239 (’10) 2 Uv r 40« Mohxdecn dbdul Kadxr v Emperor 

Also see S 250 Note 10 

6 (40) 27 aiR 1910 Pit 305 (371) 41 Cn L Jour Hi B<i»ibrieA7i Si'ii 7 ?i v Emperor 

(39)62 MadLa\ 420 (123 429) In re Jbtnts Jleddt {Utmost sapicion without the element of certainty 
does not ju t ly a coin let on — Benefit of doubt ehouid be given to Becu’«d ) 


/ 
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1C58 (S 290 N 5-6, S 291 N Ij 

prosecution CMdenco is not conchiane nbout the guilt of tho nccu'ied and there ladouU 
-tha accused va entitled to the benefit of doubt and must bo acquitted ^ But u-heco the 
prosecution has established a prima facie ca®e against tho accu ed it i3 for him to ciplaj 
the inciiinmating circumstances appearing against him* See also ^otcl and S SC7,Kote6 
6 Written statement — There is no prousion for filing a written statement by 
the accused m "cosions trials^ See S 25G and Notes thereon See also S 312 


29 The accused shall be allowed to examine any witness not 
Right of acen od previously named by him, if such witness is in attendance 
as to exammaton but he shall not, except as provided in sections 211 
«nd ‘ummoiung of 231, be entitled ol right to have any witness summoned 
witnesses Other than the witnesses named in the list delivered to the 

Magistrate by whom he was committed for trial 
Syaopsit 

1 Scope of the section 

2 Examination of witnesses present in Court 

2 Right to issue of process for compelling attendance of witnesses 

NOTE to the Synopss See the Notes indcstcd for tho folIoi«ng topics 
Adjournment for summon rg ac v \ itnes<^ See Sonmions rein e<l bj MogLtrate — Is-otd ^ 
^ote 3 Sos ons Court bee Note 3 

Refusal to summon tne«ses named — Dels; See tneae not preijooslr named but 
hoted NoteS 

1 Scope of the section — This section entitles tho nccused to exainiuBiB^ 
dofenes m the Sessions Court all Witnesses who arc present whether tbej hare beenni® 
by him previouslj or not It also entitles him to tho a'sistanco of the Court m comFclhog 
the attendance of all tboao witnesses who were included b^ him in the list of 
delnered by him to the coiumiUing Magistrate under S 2n As it js a frequent groaM ol 
appeal against a eonvictioii by the Sessions Court that the Court refused or oai ttw ” 
•examine witnesses for the defence the Court should bo careful to note specifically ij* 
record •whether the accused elected to call any witnesses ni his defen ce or refused to 

• 1882 s 291 1872 S 363 1861 S 375 

" ■ " “ " " ' (Specuillj ia » 

wiperOT 

< SU) 6> Mad Ij W 4^0 (42S) In re Hamt Redd* 

8 ( 31) 18 AIR 1931 Pat 381 (366) 10 Pat 590 33 Cr L Jour 111 ierfo UMyat v 
( 28) 15 AIR 1928 Pat 100 (101) 6 Pat 627 29 Cn t. Jour 239 Ghanthjam v Emperor 


YCtelU 


ror 

Alsoseeh ,5/,Notelandb 31’ Note29 

Note 6 

1 ( 2G) 13 AIR 19'’C Pat 566 (G68) 27 Cn L Jour 1041 Emperor v Eahtr Scttdar 
(16) 3 AIR 1916 Cal 633 (641) 16 Cn L Jonr 7^4 Ewperwv Dwtjendra CJ ondra 
( 35) 22 AIR 1935 Cal 687 (688 089) 37 CnI,JoirSO 63 Cal 481 C nperor v rural 
[See however (33) 20 AIR 1933 All 690 (695) 65 All lOfO 34 Cn E Jour 967 
Emperor (If the accused has already jsepoicd a wr tten statement there u no reason why he sh’’® 
not be aliened to file it In the Court of Sesson)] 



(S 291 N 1-31 IGSa 


ACCUSED’S laoni as to examination, etc 
an! alictlicr the aitnc® cs called hj him oicro cximiucd * 

2 Examination of witnesses present in Court — Under tin? «ection tlio 
accused 13 cntitloil ns of right to examine ns n iiitne<53 in Ins defence nn> lorson alio is 
lic=cnt in the Court notwithstanding that ho was not named by him prOMOUSIy ns Ins 
witness* -1 forlioft if n witness included in tic list delnctcil b> the accused to tho 
committing Magistrate unlcr S 211 is rre-cnt in Court tlo Court is hound to allow him 
to Ic esaminixl * In the undcrmentioncil ci‘=e’ it was held that if tho accused insists on 
the esanimatiou of a witness in nttcndanco who had boon discharged before tho Court 
iiiaj if it thinks tint the interests of justice woull !« scrictl allow him to bo examined 

3 Right to issue of process for compelling attendance of witnesses — 
This «ection iiro\ idcs that except in certain cn cs the accused is not entitled ns of right to 
tho 15 ue of summons to an^ wilnee» not included in tho list delivered b> him to tho 
committing Nlagistrate under S QH Nor can he in-’r’t on an ndjouinment being granted to 
enable him to examine anj such witness* lUit it is open to the Sessions Court in the 
exerei'e of its dtsereiion to issue summons foi tho attendance of such witnesses* and 
orfmaiilj an application bj an aecn ed loi summons ought not to be refused if there h 
time to secure the attendance of tho witne jcs before the conclusion of the trial ® 

In tho ca«e of witncsaos includctl m the list delivcied bv the accused to the 
committing Nlagistrftte under s 2H ss 2ic and 217 provule that thej should bo summoned 
to give evidence before tho Sessions Court oi if tbe> have been examined before the 
committing Magistrate should bo required to execute bonds binding themselves to give 
evidence in the Sessions Court I! any of tlicm fail to appear m the Sessions Court the 
accused is entitled as of right to the i5>ue of ) locess to compel their attendance* or to an 

Section 291 — Note I 
1 ( 9o} 17 All 024 (S23) 1890 All VV N 111 v 

Note 2 

1 { 75) ^4 SutU W R Ct 18 (19) Quetn v huel y Narain 

( 89) 16 Cal 610 (618) Btha Khan v Queen Bmprest (Accus«d is eotitlcd to call as Uis w tness any one 
trlio u in Court whetbec summoned by him or not) 

2 ( 66) 1666 Fun Be No IIS Cr p 119 AhmuAKhan'e Emprea 

3 ( 23) 10 AIB 19^3 Oudb 142 (142) 24 Cn L Jour 618 Eaye^nar r Emperor 

Note 3 

1 (186j) 3 Sulb W R Cr 29 (29) Queen v Soiionetlh Sxngh 

( 71) 16 Sath W R Cr 29 (30 34) 7 Deng L B 564 Queen v Bholanath Mool erjee 
( 33) •’0 AIR 1933 Pat 559 (560) Tlam Sewak v Emperor 
( 25) I** 4IR 1923 Lab 557 (538) 27 Cn L Jour 134 Naur Stngh v Emperor 
AliOseeS ‘Ml Note 6 S 216 Note 2 and S 510 Note 7 

2 ( 35) 22 AIR 1935 Sind 216 (’17) 29 S nd L R 302 37 Gn !• Jour 109 Bole v E nperor (Nothing 
to show that application lor summons is tnado lor delaying proceed ogs or other ulterior purpose ~- 
Appl cat on should be allowed ) 

( 97) 19 All 502 (503 604) 1807 All VV N 134 Queen Empress y S! al xr Alt (Sessions Judge is bound 
to summon such « itoesses il he considers tbeir evidence n aterial } 

( 34) 21 AIR 193 1 All 372 (373) 35 Cn L Jour 591 J/isrs Lai v Emperor (Sessions Judge has mbe 
rent junsd cl on to summon material witnesses ) 

( 31) 21 AIR 1931 Lab 2o0 (231) 3a Cn L Jour 1031 Faeal BuSaxn v Emperor (No list pat m before 

djoumments 


[See { 03) 7 Cal VV \ i88 (190) Drojendra Lai v Emperor (It is for the accused and cot lot the Judge 
to say what amount of evidence is proper to be placed before the jury ) 

( 30) 17 AIR 1930 Cal 362 (3C3) 31 Cn L Jont 1077, Hosscin v Emperor (In a secious cs=a 

the Judge should allow every opportunity to the accused to adduce such evidence as they choose either 


j iTanud V Emperor (The < 
would he inconveo ent to grant 
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adjournment of the case to cimWc him to sccuio then attendance ® Tina right of the a«a».(I 
applies not only to the -nitncsics included in the list ^^hlctl the corumitlmg 'Magistnton 
hotind to accept under S 211, eub s (l), but also to tho->c mclmlod in the list ■nhich he accepU 
in the exercise of lua discre/ion unclci sub s ( 2 ) of that section ® 

But the right of the nccuied to issue of piocc'^s is one that can bo naiiotl h> hin. 
Hence, if the aceu«ocl baa said that be does not nish to exaimnc anj nitncss but rC'juc'W 
foi process at a late stage of thi, case, the Court niaj decline to compb uilh bis rojae-t 
Similarly, sihcie the Court directs the accused to make Itis application for summona earl) 
but the latter delajs and applies for Buinmons at the last moment. Ins application ica' hi 
rejected ® But the accused is not liound to appl) for summons before he is called oa V> 
enter upon his defence® 

Whore the committing Magir.tmle bas in the c\ciei 0 of his discretion under S 2iu 
refused to issue summons to n certain minors and Ihcaccusctl npiilios to the Sescions Conrt 
for summons to such witness tbe Sessions Court can issue such summons The Ses-ioi’ 
Comt has pouoc undei this section to ro call n prosecution siitne^s for cro-'S exainiMtt*a 
hj the accused oihcn tiic accused Ind no opportunit} of cross examining him before 


I'ro^ntor Slight of reiiy The prosecutor shall be entitled to reply— 

(a) if the accused or any of the accused adduces any oral evidence, or 

(b) with the perrnission ol tbe Court, on a point ol law, or 


ProMCHfor i 
right of reply 


• Code ol 1898, original S 292 

292 If tl 0 Accused oi Any of tlio ncco e«b acI luce* nny e' i leoce, the prO'^ 
shall 1)6 entitled to reply 


Proiecutar s 
right of reply 

Prowcufor s 
nght of reply 

376 If 

Prosecutor s 
right of reply 


Code of 1882 S 292 

292 If the Accuscd or uny of the accU'CiI Iia*stitei1 nhon 
tl at lie mcAtis to Adduce eiidcnce Ihe pro>(!cfltor ‘•hill Ic entitled to reply 

Code of 1872 S 252 , 

252 If uuj eiilencc k Adduced ©n hehilf of the uecu cd person the*-^ 
coiuluBting the pro»«culion sli ill be cntitlel to rcpl) 

Code of 1861 S 376 ^5 

Any evidence i> Adduced on behalf of the acc i«cd person or if ho nnswere any 
I to him by the Court tlio pro ccutor 01 the co«n«elot Agent for the pro'certo^ *■ 
be entitled to a reply 


(71) 15 Suth W B Cr SI (35) (3 0 ng £, It App 88 Queen x Ishan Duff , .|j 

( 8*’) 2 ^\eir 383 (383) In »e ilunmnttal (Apphcation for is*uc of summons should be allowed 


wua veieu^eea ly; 

1 71) 16 Suth W R Cr 14 (15) Queen ▼ Itajcooi mr itlooftcryee 


T Emperor 


( 82) i Weir 383 (383) In ro Mtiniainmal 

6 ( 30) 17 AIR 1930 Cjl 188 (189) 61 Cri L Jour 60 j Ifafj Bilash v Ei 11 ei or 

Also see S 2U Note 7 ‘ 

7 (25) 12 AIR 1925 Pat 391 (58i) 26 Cri L 2ouc 713 Jamal Slontim v Emperor 

8 ( 20) 7 AIR lO-’OC 11531(531 532) 47 Cal 768 21 Ck L Jour 842 Foijnddi v EmperOt 

9 { 69) 12 Sutli W R Cr 22 (22), Queen t Alookun 

i . led 

•\tne *• 

— a luai u i.u*c i \ is entiued to another opportnmty to eioss examine ) 
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(c) with the permission of the Court, when any document which 
does not need to be proved is produced by any accused person 
after he enters on his defence 

Provided that, in the case referred to in clause (c) the reply shall, 
unless the Court otherwise permits, be restricted to comment on the 
document so produced. 

ft Thu fcctioii wis subslitulc M ir onpinnl S >92 I v the Code of Cniniiml rrocediirc ( tmeiidnient) 
^ct, 18 [Win] of 1923 

Synopsis 

1 Object of the section S Production of (focutnent In cross*examma* 

2 Prosecutor, meaning of tion of prosecution witness — Right of 

3 "If the accused or any ol the accused ’ *<P^y 

4 Extent of right of reply 6 Reply wrongly allowed— Effect 

1 Object of the section — The object of tho Lcgjslatiuo in oimctmg this 
section 13 to gtse each siclo an opporlumlj to comment itpon the cndcnco let in bj tho 
other and not to give an additional adrantago to tho prosccutoi ^ 

There IS no similar protision so far as the tnal of warrant cases is concerned, but 
it has been held that esen m such ca«es, both the prosecutor and the accused should bo 
allowed to address arguments to tho Court after the evidence is let m * 

2 Prosecutor, meaning of — Section 270 i)ro\idcs that m cicrj trial before 
a Court of Session, the prosecution sbnll lo conducted by a Puhho Prosccutoi The 
' Prosecutor” in this section therefore means the Public Prosecutor 

Sections 192 and 433 proiidc for the appointment of Public Prosecutors, the latter 
nl 0 proiiding that if a prnato person instructs a pleader to prosecute m an} Court any 
ivr^n, in any such case such pleader sinll act under the directions of tho Public 
Prosecutor See ^otc3 on tho-^o sections 

3 “If the accused or any of the accused ” 'Wheic one of scieial accused 
persons tried lointly calls witnesses at the trial but the other accused call no witnesses, 
the prosecutor has the right of rep!} on the uholc case He is not to sum up as to such of 
the accused as do not call ei idence and repl} on the evidence tliat may have been adduced 
1} the others^ ^V]le^e, hoacicr, the accused arc indicted undci sepaiate counts m the 
«ame indictment, the charges are distinct and the prosecutoi has a right of reply upon that 
1 n'oner only m whose behalf evidence was called * 

4 Extent of right of reply. — If an} of the accused lets m oral ei idence, the 
.1 lo-^cutor IS entitled to jjyilji juicb j^dI.v need not be confined to the evidence let in b,v 
such accused, but maj be as against all the accused and generally on the uhole case^ 
"Where under clause (c) of this section, only docnuicnts aio put in and no oral evidence is 
let in on behalf of the accused, the prosecutor can only comment upon such documents, 
but cannot, except with the permission of tbe Court adJrcu on tbo whole ease 

Section 292 — Note 1 

1 ( 81) 10 Cal 140 (142) 13 Cal L Rfp 353 Hurry Chirn V Fniprtts {Prosecutor should not be 
allowed to reply where no evidence was produced for defence) 

{ 17) 4 AIR 1917 Cal 624 (521 625) 17 Cn li Joar 423 (121) 43 Cal 420, Eniftror v Sretnalh 
ilahapatra (Do) 

TOO) 4 Cn L Jour 1 (10 II) 30 Rom 421 8 Dorn L R 421. Eviptror v Dhaikar 
( 97) 1897 Rat9J3 (93^) Quttn Finprev v Enpp'tii 

2 ( 2^1 15 AIR 1923 Bom 557 15'9j 63 Bom 119 SO Cn L Jour 185, Laxmon ▼ £7»>i/i<ror, 

(It la out a ljucst on of mdulgenec hut of right ) 

Note 3 

1 { 01) 18 Com 354 (755) Quecn^Finpress r Soj/amnd Horayan 

2 2 nyde2l7 (217) Quetn v 

Note 4 

1 (91) 18Dom3Cl (365).g««,i Ifarnt.an 
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5 Production of document in cross-examination of prosecution witness 
— Right of reply — Section 232 of tho Codo of 1832 pro\idod that tho prosecutor had a 
right of xeply ■where the accused or anj of tho nccusM had stated, s^hen asked tinders 2 "^ 
that he meant to adduce cudence It was liowocr, held by the Calcutta High Court* 
that where the accused did not i» fact adduce any etidcnce, there was no nght of rep]? 
e\ en though ho had stated w hen questioned under s 289 that ho meant to adduce c\ idence 
There 'was also a conflict of opinions on tho question whether where tho accused filed 
documents m cioss examination of the prosecntiort wtlncatcs, ho must ho taken to hire 
adduced evidence so as to gi\e tho prosecutor a right of rcplj * 

Under tho section as it stood before the aroendraent of 1023 the prosecutor bod s 
right of icply whcio the accused or any of the accused adduced any evidence Tbi’ 
however, did not •>ettlc the conflict on the question whether tho filing of a documeclis 
cross examination of the prosecution witness gave tho prosecutor n right of replj * 

The present amended section has set tho conflict nt rest Tho right of reply dot 
depends upon the accused adducing oral evidence after tho close of the prosecution ca'< 
or by the production of a document after he enters on his defence Tho filing 0 / * 
document during tho cross examination of the prosecution witness will not give tbo 
prosecutoi a nght of icply* 

6 Reply wrongly allowed — Effect — WTiore tho prosecutor «s wrongly 
allowed to leply m a case m which there is no light of reply, tho irrcgulantj i3 not one 
which will \itistc the whole proceedings or which will call for a re trial even from the 
stage at which tho eiroi arose ^ 


Note 5 

1 ( 84) 10 Cal 140 (142) 13 Cal L R«p S58 Hurry Chum v Empress 

2 (92)14 All 212 (219 220) 1802 AU tt N $3 ljuem £mPr«j y JJay/ifW (tes) 
( 94) 16 AU 88 (101) 1894 AllW N 23 Quten Empress t Voss (\cs) 

( 8“’) 11 Mad 339 (340) 2 Weir 380 Emprew v VenJatapathi (Tes) 


(No) 

( 90) 17 Cal 930 (933) Queen Empress v Eotonian (No ) 

( 98) 2 Cal W N cci (cci) Empress v Fet ur Kurm\ (No ) 

3 ( 06) 4 Cn L Join. 1 (10) 30 Com 421 8BomLR4'»l Emperors BhasKar (ies— TboamenaeJ 
sect on IS intended to give a right of reply whenever at any stage cvidenco a recorded for defence 
which IS not part of that adduced for the prosecution ) 

( 10) 15 Cn L Jour 241 (241 2 12) 7 Low Bur Bal 84 23 ind Cas 193 Emperor v J S Birch (No- 
Bccause in this case the Judge remarked that matUr was doubtful and gave benefit of doubt to tie 
accused 4 Lo v Bur Bui 5 dissented from ) 

( 09) 9 Ctl L Jour 284 (286 291) 1 Ind Cas 280 (Bom) B^ncror v ^Ii (Nol 

( 06) 10 Cal W N ccliTii (cclavii) Empgror y TsmiA »(No ) 

( 17) 4 AIB 1917 Cal 5‘’4 (524 525) 17 Cn L Joar 423 (424) 43 Cal 426 Emperor v Sreenath ilehif 
patra (No— Because S 292 must be read in connexion with S 289 and must bo construed acootdtos’y ' 

(04)lCriLJour 451 (452 453) 31 Col 1050 8 Cal N 528 Emperor v Robert Sleuarl (No) 

(08) 8 Cn L Jour 215 (220) 1 Sind L B 91 Empei or v Bkuro (No — If the prosecution bas not « 
of statement put in cross examination Yes— If the prosecution cannot be deemed to have had cot ce) 


—Ob ter ) 


1 { 31) 16 AIR 1031 Lah 534 (535) 


Note 6 

15 Lah 172 82 Cn L Jour 944 Kundany 


Emperor 

Emperor 
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293. (/) Whenever the Court thinks that the jury or assessors 

View by jury should Mcw the place in which the offence charged is alleged 
ota='i?<sor3 to have been committed or any other place in which any 
other transaction material to the trial is alleged to have occurred, the Court 
shall make an order to that effect, and the jury or assessors shall be con- 
ducted in a body, under the care of an officer of the Court, to such place, 
which shall be shown to them by a person appointed by the Court 

( 2 ) Such officer shall not, except with the permission of the Court, 
suffer any other person to speak to, or hold any communication with, any 
of the jury or assessors, and, unless the Court otherwise directs, they 
shall, when the view is finished, be immediately conducted back into Court 

1 Scope of the section — This section ptoiides for tlio local inspection of the 
scene of occarrence or inj other initerial place bj the jttiy oi assessos in sessions cases 
Section 533B proMles for siinilu insiicction bj MagistiaUs and J udges * See s 530B and 
^ote3 thereon 

2 “Whenever the Court thinks ’’ — It is onlj in cases l^he^o the Court 
considers that an inspection would assist (he j«r> or the assessors in determining whethei 
the charge is true or fd»e that it sboidd bo ordered ^bere the charge against r prisoner 
was that he made certain statements on oath knowing them to be false (the statement 
being that one M threatened to cut the tiee) it was held that a local inspection as to the 
condition of tree was not mafeual to the c%«o* Sec also the undermentioned case * 

3 Jury or assessors not to hold communication with any other 
person — It is imporatiwe that the iur> 01 assessors should not ba\e any extra judicial 
knowledge of tbo facts in the case they ate to decide the cose on the legal e\iclenco taken 
by the Judge V here a Sessions Judge duected the assessors to make an inspection of the 
localit} and also instructed them to examine witnesses if they desie to do so the High 
Court condemned the procedure and held that in asking the assessors to take OMdence ho 
was abdicating his own high functions * 

294-.! If a juror or assessor is personally acquainted with any 
xaiien jaror or relevant fact. It IS his duty to inform the Judge that such 
6ors may be esam 1 cd is the case, whereupon he may be sworn, examined, 
cross examined and re examined in the same manner as any other witness 
1 Scope and object of the section — The piinciple of this section is that 
jio jnan “haU Jin rnn.viriftd fxrqnt nn eridenee which be bag had an qpjiortunits of testnyr 
by cro=s e'^amination and of contmdicting the same by lebutting evidence^ A juror or 
assessor is expected to form and gne bis opinion on the evidence gnen at the trial and not 
to act upon his personal knowledge of any leleaflnt facts of the case without gi\mgcaidenee 
of the same as a witness in the case* 

^ 1882 S 2^ 1872 S*253 1861 S^348 

+ 1882 S 294 , 1872 S 258 , 1561 --m! 

Section 293 — Note 1 

1 See ( 12) 13 Cn L Jout 15C (157) 13 Ind Cas Btt 39 Cal 476 Aha list v Jhmjur Tewari 

Note 2 

1 (1663) 2 Sulli R Cr 60 (60) Qtutn t Seeianalk Ghosal 

2 (10) 11 Cn L Jout 121 (125) 37 Cal 310 5 Ind Cas 365 BaWoii v Emperor (Case e( 

Magi'lrate LimseK makics local inspection ) 

Note 3 

1 ( 66) 5 Sutli W R Cr 50 (CO) Queen y Cj utUrdhoree Smgh 

Section 294 — Note 1 

t (10) 11 Cri P Jourl21 (l-’C) fl Ind Cas 365 37 Cel 310 JSaito i v 

2 ( 01) 21 51ad 523 (543) 11 Mad L Jout “'ll Ktng Etnyeror y,TtTuma\ PeiAi 



1GG4 (S 295 N 1 , s 296 N 1 , S 297l JURY TO ATTTND AT ADJOCBNED £ITTC,5 

Wbcrc ftt the end of a trial one of the n«^^csso^9 cxprc'iso-? lus ojiimon as to the EQi!i 
of the accused basing lus opinion on his ixjrgonal bnoa ledge, i\itboul giruig the 
e\idence of the same ns a iMtnoss it has been held Uiat this expression of opinion does tot 
necessitate a de noio trial x\ith the aid of other assessors and that the Judge sbonia a 
«uch a case ignore the opinion of the assessor^ 

Wiete the jiiior or as^ssor is examined ns a witness lie is not disgnahfied /rts 
acting as a piror or assessor in the ease after gi\ing bi3 c\ idcnco * 

Jury or nsscssora to 29S« If a trial IS adjoumcd, the jury or assessors 
jvitend nt uajouracci shall attend at the adjourned sitting, and at every subse 
“iiting quent sitting, until the conclusion of the trial 

1 Adjournment of sessions case — Where a sessions case is adjourned tie 
jury or assessors arc bound under this section, to attend the ndjoumetl hearing A hdure 
to attend will be punishable under section 332 

As to adjouininents of enmmal trials see Section 314 

296.4 The High Court may, from time to time, make rules as to 
Locking up jury keeping the jury together during a trial before such Court 
lasting for more than one day , and subject to such rules, the presiding 
Judge may order whether and in what manner the jurors shall be 
together under the charge of an officer of the Court, or whether they shall 
he allowed to return to their respective homes 

1 Scope and object of the section. — Ihis section touches on tho 
bilitj of separation of the jurj befote thcir \crdict Hfpvcn * and empowers the High 
to make lules for loci mg thorn up during trial The jnrj aio not entitled to ” 
persons connected with the accused during the prop's of the trial* ^\^le^e one « tie 
juroia during the trial of a case c\prcs<ie<l his opinion outside Conti as to the gnijt of tie 
accused person and mado a fairly distinct intimation that ho had formed flo 
that effect it was held that when this was brought to the notice of the trial Ju9ge # 
d" note trial ehotiH bo oideicd after discharging that jury * The object of tbissectioo 
SCO that the jury comes to a conclusion m the cai^o on tho etidence adduced tiert® 
uninfluenced b> anj thing that in ij l>c ‘laid or done outside tho Court See al=o the 
mentioned case * 

See also sections 2 S 2 and 3oo and ^otc3 thereon 

F — Conclusion of Trial in Cases tried by Jury. 

2971 In cases tried by jury, when the case for the defence and the 
Charge to jury prosecutor’s reply (if any) are concluded, the Court sh® 
proceed to charge the jury, summing up the evidence for the prosecut'®" 
and defence, and laying down the law by which the jury are to be gu^ 

• 1882 S 295 ,1872 S 260 IBSl^ S 378 
■J 1882 S 296 1872 and 1861 _ Nil 

t 1882 S 297, 1872 S 25S 1861 S 379 

3 ( 39) 26 AIR 1939 Lah 475 (479) 1 L R (1939) Lah 243 41 Cn L Jour 65 Emperor r 

4 ( 70) 13 Suth It R Cr 60 (dlj 4CengLRAC15 £«prm t iluhhta Singh (Obifer) 

Section 296 — Note 1 

1 (25) 12 AIR 1925 Tat 797(802) 4I^tC26 27 On L Jour 49 Ri mn v A’mjvwr 

2 (27) 14 AIR 1927 Cal 6‘>8 (629 85 Cal 279 28 Ct 1, Jour 783 Bhuban ChaniBa t Bmrer‘^^ ,, 

( ■ ■ “ oj Bonomallv ^ ^ 

^ Court at 

and after Ind an Penal Code came into operation— Practice ol the Courts jn Lnglaod was foiloire* > 
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Synopsit 


1 Legislative changes 1 

3 Object of charge to jurj 

3 Judge, if should himself charge the jury 

4 Charge as to part only of case 

5 “When the case for the defence 

are concluded ’ 

■6 Summing up the evidence for the prose- 
cution and defence 

7 Summing up where there are several 

accused 

8 Direction to recommend for mercy 

9 “Laying down the law by which the jury 

are to be guided ” 


10 Effect of non-observance of this provi- 

sion — Laying down the law 

11 Misdirection 

12 Non-directlon. 

13 Effect of misdirection. 

14 Duty of appellate Court in reviewing a 

charge 

15 Record of charge to jury See Note 15 on 

Section 367 

16 Effect of a juror not understanding the 

charge 

17 Effect of a bad charge 

18 When Judge can re-charge the jury. 


to the Synop is See the Xo(e> lodunted for tb^ follovriag topics 


hOTE 

Absconding— ho pre mnption of guilt See hotc 12. 
Ab=enee of evidence for the prosecution See 
hole 12 

Accuracy in ebarg ng See Kotc 6 
Approret’s evideoce See Note 9 
Benefit of doubt See Note 13 
Charge as a whole See Note 4 
Charges at to evidence See Note 6 
■Charge through tranjator Sec Note 3 
Charge without reference to defence evidence See 
hote 6 

Circum’tant al evidence See Note 9 
CoateasiOD of co accused Soe Note 9 
Co'an«el poutiog out ouu^siont to charges See 
Note 12 

Defence not raised by accused See Note 6 
Direction to neglect pact of evidence See Note ll 
Duty of Judge m charging the jury See Note 6 
Expert evidence See Note 9 
rorm and nature of charge See Note 6 
Danding copy of Penal Code to jury See Note 9 


Impartial charge See Note 6 
Inodtuissiblfl evidence See Note 11 
Judge not to charge too strongly lor prosecution 
See Note 6 

Lengthy eiguments of counsel — Judge s Aarging 
not affect^ See Notes S and 9, 

Mere reading of eections See Note 9 
Non examination of defence witnesses See Note 9 
Non’etaminatiOD of material witness lot prose- 
cution See Note D 

Om s«ion of important points for defence See 
Note 12 

Omission to reject iirelevant evidence See Note 13. 
Onus of proof — Direction as to See Note 11 
Prior convictions — lieference to See Note 11 
Reading of evidence not needed See Note 6 
Recent possession of stolen property See Note 9 
Reference to prior trials See Note 12 
Rejection of evidence See Note 11 
Section 184 — . Evidence taken under See Note 9 
Suggestions denied— Effect See Note 9 


1. Legislative changes. 

Changes introduced in the Cede of 1872 — 

(J) The words “when the case for the defence and the Prosecutor's reply, if any, 
arc conciuh^ tno tioui's proce^ * 0 * doatge” ^ic, were in'tro&ucecf, 'fhere'by 
showing the stage at which the Court should address the jury. 

( 2 ) The words ' and laying dowji the law by which the jury are to bo guided ' were 
also added therebj throwing on the Judge the duty of explaining the law fo the 
jury 

Changes introduced in the Code of 1682 — 

The words "A statement of the Judges direction to the jury shall form part of 
the record ' which occurred m the former Code were omitted. 

2. Object of charge to jury. — la a tnal by jury the jurors are the sole 
judges of all questions of fact} their verdict on question^ of fact cannot be set aside on 


Section 297 — Note 2 

J. (45) 32 AIR 1915 Lah 105(110) 47CnIi Joac4 ILR (1943) Lah 290 • 2-’0 lod Co* 467 (FD) 
Aldtil Ralum v Emperor (Even In cases of ftwuial evidence, e g , evidence rtUting to tie state ot 
articles recovered from aceuwd In course of inve^tigalioo. Identification of dead bodiea, their being 
escorted to mortuaries and preparation of plans, etc, it is for the jury and not the Judge to decide 
whether the evidence u trustworthy or not Thoce are natters entirelv for the lurv ) 
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CIIARGE TO JURY 


appeal (Gs 418, 423) It 13, therefore, of supreme importance that tbej ebonld be givenall 
the gUKlancc and help that mn> be ncccssarj for arriving at a correct deci’ion on qnc t ons 
of fact The object of this section is to furnish such guidance and help* It is the dotj of 
the Judge to place the case before tho jurj insuchnwaj as to enable them to come to s 
reasonable and fair conclusion * Jurors are ordinanlj men v\ho are not u'cd to araly-e 
sift and •neigh tlie evidence and it is quite impossible for them to retain m their memory 
the whole of the facts which hav c been detailed before them * In the ab^icnco of in^ellioe't 
guidance and assistance from the Judge, few juries, m a contested care would be ab'e to 
come to an unanimous opinion being left m a state of great pcrj’lcxitj b> the inflaence 
speeches of the contending lawjcrs* Every party to a trial by jury has, therefore a legsl 
and constitutional right to liav o the case which he has made cither m pursuit or in defence 
fairly submitted to that tribunal ® The section accordingly ma! cs it incumbent njoa tho 
Judge to charge the jury before then verdict is taken* 

The duties of the Jiidgo in charging the jury are laid down by this section and 
the neat but they are not exhaustive, they must bo read together with numerous jad c ^1 
decisions on the point ® 

3 Judge, if should himself charge the jury —Tho right courre for the Judge 
is to cWge the jury himself but where there arc difiicnlties m the way of doing tbn aa 
when the Judge docs not happen to ho sufficiently acquainted with the vernacular languag® 


( 41) 28 WR 1941 Bom 50 (53) ILR (1941) Bom 27 10‘> Ind Cas 671, Emperor t Slajurii'^ 

BxiCiar 

2 ( 42) 29 AIR 1942 ^as 127 (180) ILB (1942) hag 749 44 CnLJourl8 203 Ind Caa 
Gnernmenl C P atxd Dcrar \ Eaghttram Rodaji (AUentioa of jury to be drawn to 
in evidence ) 


nperor 
TOr 
up of 

by tbe Judge pointed out ) 

( 26) 13 AIR 1928 Cal 139 (141) 53 Cal 872 27 Cn L Jont 266 Khxjmtdiin T Emperor 
( 66) 6 Suth W R Cf 72 (72) Emprm v Ddakee Koormec 

3 ( 39) 26 AIR 1939 Cal 610 (611) 40 Cn I, Jour 880 Itohscna Rhatun y Emperor (Chars* to jorj 
if confusing and muddled giving no ass stance to jury is sufficient ctound to upset verdict ) 

{ 37) 24 AIR 1937 Cfll 321 (323) ILR (1937) 2 Cal 345 39 Cn L Jour 371 Sxlandar v E ipf'" 
( 36) 23 AIR 1936 Cal 186 (187) 37 CnL Jour 673 \abi Khan y Emperor 

4 ( 32) 19 AIR 1932 Cal 39S (397) 33 Cr L Jour 496 Akbar Shex^ h v Emperor (It u the duty ol » 
Judge to analyse silt and we gh evidence and matsbal the facts indicating the material facts on vhlW 
the jury should concentrate the r attention ) 

(26) 13 AIR 1926 Cal 235 (239) 53 Cal 181 26 Cn L Jour 1577, Abdul Canx v Emperor (R** 

necessary to give the jury all help in est mating evidence ) 

5 ( 66) 5 Sutb W R Cr 80 (87) Ecng L R Sup 459 (FB) In re Elahee Duksli (The accuracy ** 
summing np of the Judge is of ntmost importance ) 

( 19) 6 AIR 1919 Cal 536 (538) 19 Cn L Jonr 830 Ismail Sarlar v Emperor (Verdict of a jury 
had no sufficient assistance end guidance from the Judge must he upset ) 

6 ( 09) 10 Cn L Jour 65 (67) 2 Ind Cas 517 (Bom) Emperor v Eesar[ Daval Eanjx 

( 27) U AIK 1927 ai 631 (632) 28 Cr. L 712 Fal.fr (Chirg. 

be one s ded ) ^ \ o 

( 86) 1886 Bat 2S8 (288) Qa,m Era^ia , Abdul Karim (A saanine op may oltm cba«!* 

the hasty and superficial impress on of jury ) 

7 ( 36) 23 AIR 1936 Bom 52 (53) 60 Bona 599 37 Cii L Jour 366 (FB) Ptiitan JIasan v Emperef 
( 19) 6 AIR 1919 Cal 439 {44‘>) 20 Cn L Jour 661 Afirudd* Chakdar y EmvZr 

( 69} 11 Sutb W B Cr 89 (39) 7 Beng B R 67n Queen y Jaga %T ^ 

(See however (97) 20 Mad 445 (446) 2Weir384 Queen Empress y IlamaUngam {Where,aft«^ 
the prosecution evidence ha- been taken and the Publ c Pro-ecutor has waived hU r ght to 
^evidence the jury expresses an opinion that the case should stop it was held that tbe formality 
summing up could be dspen-ed with and the t^mion of the jury could be treated as verf« 
of not guilty )J ' 

8 (27) 14 AIR 1927 Oudh ■>09 (259) 2 Luck 697 28 CnL Jour 683 Mai v 
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Fo ns lo be untlor^lootl 1 j tlic jm-j, liis delivering the chnifco through Another pcison is not 
improjvr * 

4 Charge as to part only ol ease — Tliclin docs not recognize intermeclnto 
verdicts of juror the Judge should nddrosa the j«r> on the whole cisc before taking then 
vcidict be sboull not n«k for their vcnlict on one isauc lesctving hi3 nddicss on other 
que tions of fact ' 

5. "When the case for the defence . ... are concluded.”— The stage at 
which the Judge is to address the jury is when the pioaccution and the defence have let in 
all their evidence and after the arguments if any of the proaccution and the defence a 
charge before tint will be piciintmc’ It is lUcgd to allow the jury to pronounce their 
verdict before the accu cd is called upon to enter on bis defence ® After the prisoner claims 
to be tnoil all the evidence whether ‘statements of witnesics oi admissions of the pnsonei, 
should ho placed before the jurj * It is not open to a Judge after hearing ionic of the 
prosecution witnesses to a«k the jury whether they wish to heat any more evidence, and 
on their stating that they do not believe the evidence and wish to stop the case to recoid 
a verdict of acquittal He is hound to allow the whole evidence to bo placed before the 
jurv * Only m cases where under S 239 the Judge finds that there is no evidence to go 
to the jury can the case be withdrawn from the jury in all other cases the full facta 
should ho placed before them and then the charge should be delivered ® 

6 Summing up the evidence for the prosecution and defence.— A charge 
to the jury consists of 

(i) Buniinmg up the evidence for the piosccution and defence and 
(’) laying down the law by which the jury ore to bo guided 
Under this section the Judge is bound to sum up the evidence wbetbei ol not the 
jury desire him to do ®o ‘ The 'umniing up of the evidence is the piesentation to the jury 
of a summary of the evidence as it appears on the negative and affirmative sides of the 
case ^ The summing up should not be m the nature of a judgnient and the Judge should 
Note 3 

t { 27) 14 \IR 19’7 All 721 (723) 50 AH 365 23 Cri L Joor 950, Siimath Dhadun v Emperor 
(The importsot thing u that the review ol evidence made by the Jndge should be yheed before jury in 
a manner which they can understand ) 

( 28) X5 Ain 1923 Cal 101 (lO"*) 29 Cn L Jour 633 Dwtjapada Ifalder v Emperor (Vernacular 

translation of charge «as delivered by Public Prosecutor and the defence counsel was Given right to 
object to any part of translation— /leJi a-cused was not prejudiced ) 

{ 19) 6 AIR 1919 Cal 439 (441 412) 20 CnL Jour 661 Afirxtddt Chakdar ^ Emperor (Assistance of 
Public Pro ocutor not desirable ) 

Note 4 

1 ( 29) 16 AIR 19’9 Cal 63 (63) 30 Cn L Jour 431 Goiernment of Denijal r Nasar 
(96) 2 ^er 499 (500) In re Badata Kunht (Such a cont®e was held to be irregular although 
not illegal ) 

Note 5 

1 (11) 1 AIR 19U 3Iad 319 (321) 36 Mad 563 15 Cn L Jour 197, Pulhc Prosecutor v 

Ahdul JIatnecd 

( 02) 7 Cal M N siji (»»si) Emperor t Ola 

( 24} 11 AIR 1921 Lah 17 (20) 4 Lah 383 25 Cn L Jour 377, Lyme V Emperor 

2 ( 95) 23 Cal 2}2 (353) Queen Empress v Imam Ms Kkaa (In this cs e the jury were not also 
charged as required by law ) 

( 6®) 9 Soih M R Cn Letters lO (10) (Jury not to expreu opin on before conelu'ion of trial and before 
bearing suoimmo up and d rection of the Judge ) 

3 (6GI 2 We rail (335) 

( S6' 2 M < r 497 (198) In re Dorasicam* Atya Thnan 

4 ( 97) 20 Mad 415 (115 llC) 2\Vcir 334 QuetEmpresse PamaUnjam 

5 (69) 2 Me r 391 (391 39 >) 

Note 6 

1 ( 36) 23 AIR 1936 Dorn 52 (53) CO Bom 599 37 Cn L Joot 366 (FB) Pullan Ilasan v Emperor 

2 (12)29AIRl9l2Nagl27(I30) ILR (1942) Nag 749 4ICnLJoJrl5 203 Ind Ca^ 214, Cerern- 
mrnf, C P and Beretr i P^gkuram Bodajt 
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not gi\G his opinions n.3 definite facts® It is not necessary to read o\cr to the jury all Ik 
e\idenco jn extenso* In fact it r\ill Le anything but helpful to the jury to tale tie 
^Mtne'ses one by one in the order of their examination and to placo their disconnected 
statements® Though it is not necessary for a Judge to read bis notes of the evidence to 
the jury , he is not legally prohibited from asking tho jury iihether they have a part cdir 
I lece of eiidenco in mind or T,helber it \rould help them for him to read his notes* Its 
Judge should group the depositions of the xvitnosscs in such a ^ay ns to direct tho attent on 
of the jury to the evidence regarding each particular fact sought to be proi ed ^ He s^’call 
sift analyse and marshal the facts in order to enable tho jury to ircigh the evidencs 
intelligently, to estimate tho ^aluo of each part of it ^ith the rest® But it is not posnile 

(42) 29 AIR 1942 Oudh 221 (225) 17 Lock 616 43CnLJouc416 19 S Ind Cas 714 /ajanna 1 » 
Emperor 

(26) 13 AIR 1926 All 752 (753) 49 All 209 2S Cn h Jour 15, Enaj/al Iluisain r Emfmr 

(Summary of only leading points should bo given ) 

( 17) 4 AIR 1917 Mad 333 (335 336) 17 Cn L Jour 19 (19) In re Sangan 

(09) 10 Cn L Jour 667 (568) 4 Ind Cas 391 (Mad) In re iluthan Papavya (Sess-ons CckA 
must sift evidence if the counsel have not done <o ) , 

3 (37) 24 AIR 1937 bag 110 (112) 38 Cn h Jour 589 ILR (1937) Nag 123 Fateh 3Ioltartm:tS 

V £inperor , 

4 ( 42) 29 AIR 1942 bag 127 (132) ILR (1942) bag 749 44 Crl Ii Jonr 18 203 led C« 

Goi<n»i<nf 0 F andFerarT Faghuram (Cramming into the judgment minute details of 
wh ch are 1 Vely to confuse the minds of the jury is not desirable ) 

(42) 29 AIR 1942 Oudh 221(225) 17 Lock 516 43 CnL door 416 198 Ind Css 7 U » 

Emperor (Judge need not bnng minor di«crepancics in evidence to notice of jury — But e^entpeiw 

and important issue# must be brought to their notice Mere non'dircction not amounting W 

direction is not fatal to charge — Om ssion to address jury on every suggestion made by4«ft“** 
counsel 13 not non direction ) 

( 30} 23 AIR 1938 Bom O'* (53) CO Bom 599 37 Cn L Jeer 366 (FD) Pultan Sasan v 

(It is not necessary for him to read hu notes of tho evidence to the jury though it may efuo be 
able to read his notes of important part, of the evidence nor is it necessary for him to go thnOBl' 

Vi hole of the evidence ) 


ion to Kti oat*™* 
JSffiperer (OtJj 


( 96) 1896 Bat 850 (8o0) Queen iTmpre's v Faktra Venkavpa 

( 66) 6 Suth W R Or 92 (93) Empress v SaUj Churan (Charge of Mje evidence — Both the depo®" 
tions in full should be laid before the jury ) 

( 68) S Bom H C R 8o (88) Peg v Faltehchand rnsraeftand 

( 97) 1897 Eat 917 (917) Queen Empress v Dasvantappa Lsnoappa 

(1865) 2 Suth W R Cr 63 (63) Quem v Sreemunt Adup 

{ 9o) 19 Bom 741 (743) Queen Empress t Bego Zlonlopoulo 

5 { 21) 8 AIR 1921 Cal 697 (698) 22 Cn L Jonr 60S Abdul Rahsm v Emperor 

(W)2'’ AlR1935^8indl45 (166) 28 Sna^LR 397 36 Cn L Jour 1161 Almperor v Han (W 

■ Man V Empercr 


juiy I 


to jor? 
verdie* 


if 

o£ 


Uondal r E”’ 


mj, 

Attention ofj^f 


buouid ce specially called to it ) 
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for ftn% JiiGgc to tnng all (ho important fncta tcgelher m one place m the cliargc for the 
henefit of the jnrj ^\be^e there are a largo number of important points to bo discussed 
it IS necessary that “ome of tho<50 points shonlil be sepamted by some considerable time 
from the other items of the charge * 

This section docs not say either that Uio chaigo ehould bo reducetl to writing or 
that it should bo delncred eX trinpow The reading out of a written charge, therefore 
does not -violate any proa laion of this section *“ 

The charge should bo characteneetl by clearness coherence” and ‘’oqnence” and 
great caro should be taken to place the caidenco accnrately and with precision ” It should 
not be colourless and should not fail to bring beforo tho juiy tho mam circumstances in 
the ca'e” It should be delnercd in direct and simple language Involved eaprcssion" 


( 27) 14 VIB 19‘’7 Cftl C31 (632) 29 Cri L loot 74‘> Etnperor » Pajab AU Fakir 

( 29) 16 AIR 1929 Cal 742 (746) 57 Cftl 740 31 Cri L Jour 673 Nagcndranath v Emperor (Facts 

mn«t be marsbaltcd under Ecparate beads and dislinet compartments as they aSeet each separate mci 
dent m the story ) 

( 34) 21 A I R 193 1 Cal 169 (171) 35 Cri L Jour 601 (S B) Mol'a Ehan Kabuli v Emperor (Judge 
should direct the attention ot the jury to essential points ) 

{ 34) 21 AIR 1934 Cal 617 (849) 62 Cal 337 36 Cn L Jour 353 I2u v Emperor ( Summing up does 
not mean merely giTing summary of ev dence) 

( 34) 21 AIR 1934 Cal 273 (275) 33 Cri L Jour 1313 Ham Sumer AMr v Emperor (No conneated 

narrative nor any sufTicieat attempt to silt and marshal the evidence against each accused nor to d rcct 
jury about its relevaoce or value ot what oSence it disclosed— there was m sdirect on ) 

( 35) 23 AIR 1935 Cal 534 (537) 63 Cvl 911 86 Cn L Jour 1246, Asamlla v Emperor 

9 ( 38] 25 AIR 1938 Mad 477 (476) 39 Cri L Jour 3‘>3 In re Thnar Serial 

10 (42) 29 AIR 1912 hag 126 (127) ILR (1942) Nag 775 203 Ind Cas 573 44 Cii L Jour 118 (DB) 
iloUram Oanpnt v Emperor 

11 (43) 80 AIR 1043 Cal 47 (49) 4lCnLJour507 304 Ind Cas 565 (DB) Z^aimudtft v Emperor 
( 6?) 8 Sath W R Cr 67 (88 93] Queen v Nbbo Ktslo OJtOse (In cbvrg ng jury Judge ehould avoid eitra 

seous and assccessary argument and discussion ) 

(08) 8 Cri L Jour 35 (37 40) 10BomLR565 /n re 5A<2m5/tu Z>a( Jttaitdci} 

( 70) 13 Sutb W R Cr 42 (43) Queen v Shahabhul SheiUi 

( 0^) 2 Cn L Jour 157 (159) 1 Cal L Jour 159 Shyama Charan Chohrovarthi v Emperor (Charge 

ehould be free from confusing and irrelevant matters ) 

( 20) 7 AIR 1920 Cal 406 (406) 21 Cn L Jour 8^9 Edon Kartltar v Emperor (Charge confusing — 
Yerdiet set aside) 

( 11] 12 Cn L Jour 140 (140 141) 9 Ind Cas 789 (Mad) Pu/avesii retian v Emperor (Tho charge 
lacked lucidity as regards Jaw bearing or the charges aud also as regards statement of evidence ) 

( 28) IS AIR 1928 Pat 326 (334) 39 Cn L Jour 325 311 Champa Pann v Emperor 
( 33) 20 AIR 1933 Fat 488 (491) 34 Cn L Joor 892 Saehidaitatid v Emperor 
( 31) 82 Cn Ii Joor 1138 (1140) 134 lud Cas 317 (Cvl) Emperor v Jabed Sikdar (la statement of 
facts m the charge relevant and irrelevant, important and unimportant facts should not bo miied 
together ) 

12 (34) 21 AIR 1934 Cal 77 (78) 33 On L Jour 483, Eamtroidi Sfieifih v Emperor (Some sequenca 
IS essential, chronological sequence will do but even an alphabetical sequence is better than no sequence 
at all ) 


Impression of the ease for the prosccut OR and the evidence in support of it it is a confusing charge and 
the verd ct mu't be set aside.) , 

( 39) 26 AIR 1939 Cal 610 (Cll) 40 Cn h Jour 680, ifohtena Khatun v Emperor (JudoO mumg up 
argumenhi ot the defence with the statement of the case for the prosecotion — Charge confusing and 
rendenng no aasislvnee to jury— J/rU, ft was saflSeient ground for setting aside verdict ) 

(37)24 AIR 1937 Cal 266 (267) 38 Cn L Jour 7G7, Sladan Ttlakdas v Emperor (Judge «houlJ 

excrci'c greale't care in assisting jury when it is difficult to judge which tide has perjured ) 

(93) 1693 Rat 644 (651) Oueen-EmjTr Ji v Yesu 

14 (37) 24 UR 1937 Cal 463 (466) 5S Cn L Jour 931, Eurnt CAandra v Emprror 
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high flo^n, imaginativo nncl fancifut language” and Blang or collo-iuml plirucs'* stoali 
Lg avoided Tho aim of a jury trial is not a jbj chological ovammation of the mental ty of 
jurors it 13 concerned ^ ilh tho dcfinito proof of a dwtinct offence and the use of 
tending to duert tho attention of tho jurj from the mam is»uo to a siileidiarj point “Wi 
he avoided” As observed in J>IoUaKhan^ Emperor,” ‘It is the raintiet of “ajiig iv 
tho arrangement and structuio of hi3 charge, which ^lU male it cither of vakeor 
1 aluelcss to tlie jurj 

\\bcro there is no suggestion that tho summing up was open to anj objection it 
should be assumed that the Judge directed the jurj adequatelj and properli Oa to ti* 
•weight of tho eMdcnco” 

Chaige should »ot he too elalojate or too meagre — A charge should not Ic 
Buminaij or meagre As lias been obsened al)0\o it should sift and anah-o 
CMdcncc To saj to the jurj ‘ jon have beard the CMdencc, do 5011 find the accu- 
guiltj or not? 13 no charge at all Isor is it a sufficient compliance \iitb tho 
that tho eMdcncc gi\cn is \erj jxior caidcncc which standing alone amounts to nothms 
The e\idenco gnen by tho witncsocs should bo individually discussed On the other 
tho charge should not bo too clnLoiatc*'* It is sufficient if tho mam, «ahent and unior 
points alone are placed before the jury ** In fact in a case wbero numerous poiati sns 

15 ( 10) 11 Cri L Jour 539 (539) 7 lod Cus 915 (Cal) Jlarenira Tal t Emperor 

( 30) 17 AIR 1930 Cal 430 (432) 31 Cri L Jonr 1116 itanohar ilendal t Emperor 
[See (41) 88 AIR 1941 Cal 106 (108) lER (1940) 2 Cal 258 42 Cri L Jour 385 Id 4 
iJmperor v aruja//ar Sheikh (Case depending opon eircnmstantial cTidence— Tbeoret c»I dJC«r» 
on what is cireumstantial CTidenco in unintelligible laoguaga u rrortbless )] 

16 (16)5 AIR 1918 Cal 88 (92) 45 Cal 557 19 Cn L Jonr 30? ^miruddin 
(Use of express ons wh eh assume the guilt of the accused should be avoided ) 

17 ( 33) 20 AIB 1933 Rat 486 (492 493) 34 Cri L Jour 892 Soehtdanani v Emperor 

18 (34) 21 AIR 1934 Cal 169 (173) 3? Cn L Jonr COl (SB) 

19 (87) 24 AIR 1937 PC 24 (26) 38 Cn L Jour 281 (PC) Alezandra Pereira Chan^'^ 

The King 

- . Dfrer 


} RjtbA’ 


e.mperor (Charge should not be undnfj long) . 

(1864) 1 Suth W E Cr 22 (23) g teen \ Madhub Stal (Whole eTidence vras read out — Onus on 
meiit on details of stolen art cles did not amoniit to misd tecUon I 


luuLiion ol me Juago to repeat to the jury every atgument or suf 


’’eror .v, 

(It IS BOl 

n behalf of the do'onoe) 

tnpiTor j 

teror 



CHArGE TO JURT 


IS 297 N61 IG71 


^\ilb a greater or le 3 iKiaring on tlie mniti isaiio tho JiuTgo cannot bo expected to placo 
them all before tbo jnr% , nor 13 it fair to criticise cxer> jbrnso in bis summing up” To 
charge tbo ]urj at xerj great length ma> it<?oIf bo an olstaclo to tho jur> arriving at a 
correct decision Tbej arc hxmoii and to cnallo tlicm to come to a correct decision it i3 
rcccs ar> that c-^ntials should bo cloirl> brought out and not o\en\ helmed and obscured 
bj too great a mass of detail ** 

Chaigc should be imjnitial The summing up should ho dispassionate and 

impartial*® and should not create prejudice against tho accused The Judge should take 

( 42) 29 AIR 19J2 Pat 481 (4^1) 21 Pat >59 43 Cn h Jour 817 202 InJ Cas 331 (DB) Ham Dea 
Singh V E»iip<ror 

(38) 23 \IR 1938 Cl! C2 j (C?”) 39CnLT)ur964 Dri lehipada Dafadar v Ftiiero 
( 3G) 23 AIR 193Q Bom 52 (53) 00 Dorn 509 37 Cti L Jour 366 (PC) Puttan Basan v Emperor 
(36) 23 AIR 1936 ^ag 103 (lOj) 37 Cn L Jour 607 31 J.ag L B (‘’up) 215 James Dowdall v 
Emperor (It la impracticable to set forth c\ery bit of evidence on e tber side to the mmutc't detail and 
dilate on (he minor discrepancies or contradictions oecumng in the evidence m a meticulous minnec ) 

( 30) 17 AIR 1930 Pat 513 (519) 9 Pat 606 32 Cri L Jonr 72 Ram Sarup v Emperor 

(30) 17 AIR 1930 Cal 431 (436) 57 Cal 1162 32 Cri L Jour 111 Jabanullah v Emperor (Charge 
should 'hortly state salient points evidence adduced and points for determination with reference to law ) 

{ 2'’) 9 AIR 1922 Cal 192 (193) 24 Cn L Jour 8 -Abdul Oafur Khan v Emperor 
( 03) 27 Bom 626 (630) 5 Bom L B 599 AImperor v II nnton 5Aitra»i 

( 16) 3 AIR 1916 Pat 236 (233) 17 Cn L Jour 3>3 (355 336) 1 Pat L Jour 317 Eknath Sahay v 
Emperor (In domg so speeches made by pubho piosccutoc and prisoner e counsel can be taken into 
coQsiderat ou ) 

{ 81) 7 Cal 43 (46) 8 Cal L Rep 373 Empress v Rochia ilohato 

( 31) 21 AIR 1934 Cal 142 (143) 3o Cn L Jour 536 Fojer Ah Darji v Emperor 

(14)1 AIR J914P Clio (123 124) 4lCall0‘»3 8 Lotv Rut Rul 16 15CnLJour309 41 jnd App 
149 (PC) CAaniititp Arnold v Emperor (Sahent propositions of hw should be subject of separate 
analysis ] 

< 35) 22 AIR 1935 All 103 (105) 36 Cn L Jour 613 Asir)^/ian v £mpcror 

27 (38) 2o AIR 1938 Cal C5S (663) 40 Cn L Jour 101 1 L R (1938) 1 Cal 636 Abdul Gafur v 

Emperor 

28 ( 43) SO AIR 1943 Pat 163 (168) 21 Pat 865 44 Cn L Jonr 507 206 Ind Cas 365 (DB) £oUono 
Sahu T Emperor 

( 40} 27 AIR 1940 Rag 221 (224) 41 Cci L Jour 894 190 Ind Cas 283 Eapurao v £mperor. 

( 37] 24 AIR 1937 Fat 191 (193) 38 Cn L Jour 129 Ragendra Nath v £>»peror (J7sld that meticulous 

detail which is regarded as required in charge to jury led to this ca«e to actual mudirection on points of 
real unportance) 

( 33) 20 AIR 1933 Pat 496 (497) 35 Cn L Jour 66 Emperor v Ardah Vian 
(See afjo ('36) 23 AIR 1930 Cal 186 (187) 37 Cn L Jour 673 BabiKhanY Emperor (Judge should 
not go into unnece»sary details tt th regard to such aspects of the case as are really of very little 
importance )) 

29 ( 41) 28 AIR 1941 Cal 406 (408) 42 Cn L Jour 781 195 Ind Cas 771 (DB) Emperor 7 Sekan- 
dar Aft Shah (Where the charge of a Judge to the jury almost assumes that the prosecution ea«e u 
proved and throws the onus on the accused to estabhsb lus innocence and the Judge repeats more than 
once that the jury must hat e reasons for their doubts before they can cons der that they have a reason- 
able doubt the charge is open to serious objection ) 

( 21) 8 AIR 1921 Cal 252 (*’55) 23 Cn L Jour 214 £ntprror t Taribuffa (Judge should not usUrp tho 
functions of an advocate) 

{ 31] 21 AIR 1934 Cal 273 (275) 35 Cn L Jour 1313 Ram Sumer A) ir 7 Emperor (Unjustifiable 
remarks meant to disparage the ca^e lor tbc proseent on in the eyca of the jury amount to m sdiiection ) 
(See ( 35) 22 AIR 19Jj All 028 (929) 37 CnLJour 173 Sn £isfieii 7 Emperor (Judge telling 
there IS lO reason to disbelieve a pirticnlar witness —Ro evidence by the defence contradicting that 
witno s— No miidirection )] 

[See also ( 37) 24 AIR 1937 Rag 110 (112) 33 Cn L Jour 539 lUl (1937) Rag 123 Ealeh llahomed 
V Emjier r (Judge not leaving it to the jury to consider whether they should believe the defence 
evidence or no— Musdirection )] 

30 (39) 20 AIR 19J9 CaU97 (499) 40 Cn D Jonr 877. ITostladdi v Emperor (Jury should be 
cautnned again't be ig Iiinacneed against the neensed by evidence showing or tending to show that 
the accuscil w ere of bad character ) 

<37) 21 Alll 1937 Nag 110(110) 33 CriLJonr 539 I L P. (1937) Nag Fa eh ZlaJ ^med 7 . 
F mj'eror (Charge vitiated by a strong bias in favnnr of the prosecution and a trong I as again.t the 
defoe ) 
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up nejtber the role of the Public Prosecutor not that of tbo defence counsel ** He shonli 
refer to important pieces of evidence both for the prosecution and against it He ebouM 
not put the case of the prosecution too strongly and fail to put tbo defence <;ao» s? 
strongly os it ought to be The uonal way of charging the jurj would be to a«k them fo 
start With the presumption of the innocence of tbo accused to trace the history o! to 
ease as laid before the Court by the prosecution,** placing before tbo jury the evidence for 


{ 84) 10 Cal 140 (145) 13 Cal L Bep 358 Hurry Churn v Empress (Weak polpt in prosccnlioa « 
deuce not pointed out ] 

(14) 1 AIR 1014 Cal 519 (550) 15 Cn L Jour 147, O/^I Uellah T Emperor (Judges op idea « 

-TTi. 


<JMd T Emperor (Conplamt 
jury not to pay attention to L) 
V Emperor 
h Sheikh 

ft Eemembrancer of 


AffOirsy Shyam Sunder Bhumij 

(27) 14 AIR 1927 Cal 200 (201 SO-*) ■»8 Cn L Jour 201 Ii« SAsiUi v Emperor (Matters not ca 
record s\efe put bclore the jury ) 

( 28) 15 AIR 1928 Cal 651 (a5'») 30 Crt L Jour 120 Mahomed Sejiruddin v Emperor (Case bi5^ 
on circumstantial evidence FaUure to pat it to the jury that circumstances should bo such Ihst 


( 

( 

( 

( 


i r Emperor 
Enperor 

attentioo was notdB»a 
i/ ijirudiin V Emperor (da’s® 


Eran T rmperor 

(In this esse the er deoca 

fairly put to the jury )) 

31 ( 8?) 24 AIR 1937 Cal 268 (267) 38 Cti t Jour 767 J/ndnu r,»a/ dai y Emperor 
( 78) 1 Cal L Bep 436 (437) In il e »ia«er of Chimbash Close 
^^®^“-**J?“2aCal600 (502) 29 Cn L Jour 497 Samiuddiny Etnperor 

32 ( 42) 29 AIR 1942 Bom 71 (77) ILR (1942) Bom 884 43 Cii L Jour 6'*9 199 Ind Caa 20** (FB) 
Emperor v Xasam Ah (W here a Judge m bis charge to the jury has put the evidence on the 8 de “ 
the prosecut on as weR as oa the s de of the def nee before the jury and has not omitted any pi^uit ^ 
favour of the accused the charge cannot be said to be m contravention of 3 297 Cr P 0 ) 


23 Eateh Halomei t 

. „ j . . putty’s 

evidence— Misdirection | 

( 36) 83 AIR 1936 Bom 52 (53) 60 Bom 099 37 C« I, Jour 366 (FB) Piittan Hasan v Emperor 
( U| 12 Cri L Jour 537 (339) 12 Ind Cas S13 (Oudh) jra*6„j Ahmad v Emperor 
11) 12 Cti L Jour 193 (196) 10 Ind Cas 6S4 (Cal) Uashidatsai w« v Emp^or 
(1864) 1 Sath W R Cr Letters 10 (10) (It is the Judge 8 dutjr tn Bumming up the evidenee to lay 
the jury all the facts required by them fo be deterauued ) 


(t ailare to put before the jury points which are favourable to the accused 

vitiates the trial.) “ 


iromiBg up in this case)J 
In re Balam 


Emperor 


( 29) 16 AIR 1929 Pat 34 ( 35) 7 Pat 153 30 Cm I. Jour 273 
[See ( 66) 6 Both W R Cr 64 (64J Empress v Hohahtr SiHgk 


Emperor y Tatcm All 
Emperor 

Woytd Ah y Emperor 
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tbo pro pgiition'® find drawing ihoir alientioa lo (he weak points, it any, in such cMdence,^^ 
then to state tho case for the defence m sufficient detail** and to drna\ the attention of tho 
jura to all tho points in faaour of tho defence*® eron though the accused or his pleader 
omitted to raise**’ or did not laj much stress on such points ** Tho Judge should not toll 
the jurj that if thej find that tho defenco ca^o is a false ono it is an element in fa\our of 
the pro=ecution anl that the falsitj of the defence inaj hn\D tho effect of confirming them 
la their belief tint the prosecution storj is true But, if such language isemplojed, it 
should alwa>s bo accompanied bj the legal caution that tho onus of proving explicit guilt 
13 Upon the prosecution alone ** The Judge should not try to explain away points favour 
able to the accused** or ridicule the defence** V Judge in his charge to the jury should 


36 ( 07) 5 Cn t Jouc 427 (430) 31 Cftl 69S 11 C W N 666, Jatindra Nath v Ei ipcror 
{ 18} 5 AIR 1918 Cnl 314 (315 318) 19 Cn L Jour fit 4*ra/ Ah v Emperor 

( 29) 16 AIR 1929 0*1 941 (246) 56 Cat 566 30 Cn L Jour 1031 Debetidra Narayan v Emperor 

37 ( 3 ) 24 air 1937 Cal 266 (267) S3 Cn L Jour 767, Vadait Tilakdas v Emperor (If he feeLs 
that there 13 sometbiDg extremely so^picioas about the prosecot on case be ought to show bis hand to 
the jury— Re is not a mere judicial automaton ) 

{ 37) 24 AIR 1937 Cal 269 (273) 3S CnLJour 1018 Sanyast Gatn v Empcior (Charge held 
defective and conviction <et as de ) 

( 36) 1936 Oudh W K 187 (190) Eehart v Emperor (Case of daco ty— Omit of accused depending eo 
tirely QMn identiScation— Judge should ooiot out shortcomings of prosecution witnesses in bis charge 
to jury ) 

( 66) 5 Suth W R Cr 13 (13) Queen v Choontt 

(29) 19‘’9 ilad N 946 (947 952) iloratsiodwi/ v Emperor 

(28) 15 AIR 19^8 Cil 690 (691) 56 Cnl 115 30 Cn Ij Jour 350 ilokbul Khan v Emperor 
[See (166>) 3 Suth M R Cr 39 (31) Empress v Roidnnfft } 

38 ( 68] 18a8 Rat 436 (427) Qiisen Empreis v Datlu 

[See also ( 331 20 AIR 193d P C 124 (181 133) 34 CnLJour 322 (332 833} (FO) Dwarkanatli 

V Emperor 1 

39 (41) 2x Al R 1911 ifad 339 (315) 43 Cn L Jour 414 193 Ind Cas 375 7n re Eninm rnfepy t 
(^andah«m and theft or dscoity are diflcrent— Failure to poiut ont difference amounts to misdirection ) 

(41) 28 AIR 1941 Oudh 567 (569) 17 Luck 42 CnLJour 728 195 Ind Cas 371 IsrarHumi 
T Emperor (Sot placing before jury poinU in favour of accuMid is misdirection ) 

(1900) 4 Cal W N 198 (200) Rahamiat AU v Empress 
( 37) 24 AIR 1937 Cal 269 (272) 33 Cn L Jour 1018 Sanyas* Oam v Emperor 

(29) 1929 Had W N 946 (947 948) Doraxsioamy v Emperor (It is the Judge » doty to pot strong as 
well as weak points in the prosecution cose to the jury ) 

( 15) 2 AIR 1915 Bom 249 (251 252) 40 Bom 220 17 Ctl L Jour 133, Fakira Appaya v Emperor 
( 71) 15 Suth W R Cr 37 (39 40) Queen v XIahtma Chunder Das 

( 16} 2 A I R 1915 Cal 773 (783) 16 Cn L Jour 561 (570) (F B) Emperor v Upe7idranath Das (Per 
Mukerjee J ) 

40 ( 40) 27 AIR 1910 Rag *’21 (*’’4) 41CnLJour894 190 lad Cas 283 BapuraoY Emperor 

[ 24) 11 AIR 1924 Cal 257 (282) 25 Cn L Jour 817 (FD) Emperor v Barendra Kumar (But there 
rou t be evidence in support of such pomt ) 

(30) 17 AIR 1930 Cal 442 (442 413) 31 Cn L Jour 1203 EuU v E Nperor (There must bo some 


(Accused un 

represented — Likely aegnments that would have been advanced by pleader if the accused had been 



( 37) 24 AIR 1937 Cal 266 (268) 


38 Cn L Jonr 767, Hadan TtJaidas v Emperor 


minds of the jury ) 
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not make an appeal or o\lioitaiion to the jury sneU as ' Xlio nliolo Karachi la.^atclimg 
you The nhole commercial vrorld »3 isfttebmg jou” For m doing so the lu3ge por-a 
beyond the limits of nise guidance or odMco and introduces extraneous con'iclcrations la 
the charge xvhich maj not leave the jurj to come freely to their conclusions^ Viherefen 
are discrepancies m the cxidenco the Judge shotdd not mcrelj saj that there aredte 
crepancies but should point out tthflt they are** It mil not ho proper to adxiscthcjuryto 
disWieve a iinn •uho has guen consistent cxidenco mcreU hccau«o there arc a 
discrepancies nor i3 it proper to pnt before the jury bj j'otbclical or speculative cast-* fo 
uhich there 13 no foimdation in evidonce^* 

But ln\ mg regard to S 298 sub s ( 2 ), it i3 proper and reasonable for the Ja3ga ^ 
direct the jury na to the ncight to be attached to the cxidenco calUxl at the Inal povd 
that the Judge takes caro to caution the jury that they arc the ■'olc judges of all qae tos3 
of fact “ ^ 

45 (29) 26 AIR 1939 5ird “09 (21C) 41 Cn L Jour 28 IbR (19^0) hut 219 

Emperor 

[See ( 25) 1“ AIR 1925 Sind IIG (122) 25 Cn L Jour 761 Tcptindm V Emptror \ 


’aunT Emperor 
trad tt lU • ’ ' 

Bxse^sors ) 

( 271 14 AIR 1927 Cat 200 (20’) 28 Cn L Jour 201 I»tt Shni v Emperor 
( 70) 25 Sutb W R Ct 54 (54) Queen v Ckunder Lumetr Jftieooi i Jar 
I B4) 11 Cal 10 (ID) L«tu Tu 7 Queet; Ei ipress 
[See al» ( 38) 25 AIR 1938 Pat 575 {»7C) 40CritJour3l IJula? Copet Emperor 
on omi38 ons by witnesses before pol ce and Court — Court ‘■Lould draw attention of ]iU7 « “ 
ott sa ona and il it Ihmka that om ssions were due to certain circuni«tmces it should lrt« 
to decide sulue of aueli omiasions — General obserrations however create wcoiS 
jury) 

( 88) 25 AIR 1938 Tat 679 (084) 40 Cn L Jour 147 Tuiuf il\a t Emperor } 

47 (20) 7 AIR 1920 Pat 575 (676 576) 22 Cri L Jour I2o0 Daijnalh Hahton t Empf'ee 

(1864) 1 Suth W n 17 (17) Queen v Swsfec Khan „ ^ 

48 (,36)23 AIR 1938 Bang 421 (425) 37 Cn I. Jour lOoO URaug710(FD) tv rtil 

Pe (Judge not bound to enter into an irrelesant explanation on ci»e not nviacd by ^ 


t d6) ill) Ailt lyjj Pat 481 1484 485) 34 Cri li Jour S^S Emperor v Kamethwar Lai 
<16)3 AIR 1916 Low But 114 (12J 123) 17 C« L Jout 49 (5 ’ 51 58) 8 Low Bat Rul 306 (^9) 
ATiiav Emperor „ 

iSce ( 28} 15 A I B 1928 Pat 139 (141) C Pal 57J 29 Cn L Jour ifathvm TToma v Emper^ 
(In thi3 case the II gh Court held on facts that the Judge d d not pot any bypoth tical case as m 

■ CnLJour4 220 Ind Cas 

^ L Jonr 155 209 Ind Cas 550 


presentat on of evidence to jury 

/ “ “ ‘n “ 1 


1/, . «>T |ni> V 1 r' r"' - ‘ Emperor 

I I rp/ror 

111 I m; ® "umi 

„ deosum on every piece of evidence to jury — Jl'*® ^ 
is coloured by c^nion of Judge does not amount to misdirectw'’ 1^^ ^ 

, ^ ' ' rsert''* 


446) 23 AIR 1930 Oudh 161 (164) 87 CriL Jour 182 11 Luck G87 Safdeo v Emperor 
(30) 1930 Oudh M N 201 (203) TTaytd ffusarn 7 Emperor 
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After the Jiulge lias simiiniri'ieil tlic cmOchcc for tlio pro'Joctilion and the defence, 
lie elionld tell tlio jury lint thongli tlio\ do not bctiexo the defence, it docs not follow 
tint they mint l>cllc^c the iiro«ec«tion Giving such n direction at the end of the charge 
^mII not amount to misdirection “ 

Sum7ning i/jj is jio < rmdered Jtnnccessaiy by teason of counsel hating addressed 
jury — The sufliciencj of a charge to the jurj must depend largely upon the special 
circumstances of each ciic such as the constitution of the jurj, their mtolligcnce and 
education, the elahoiatiou uith uhich the ease has been conducted, the sUill of the defence 
and a larietj of other circumstances “ But the Judge mil not be lelicaed of the duty of 
placing liofore the jurj the important facts of the case simplj because the counsel bale 
addn-b-cd long arguments to them** It is ncccssaij tliat the juij should learn />om the 
Judge nbat arc the imixntant jioiuts to nbich their attention should he directed 

Effect of omisstoji to lejti to defence ease — An omission to refei to the ease 
of the defence or the failure to deal with it m on adequate manner u ill i itiate the trial 

( 36) 37 Cri L Jour 17 (18) 153 Ind Cas 172 (Lah), BariM U Watson v Emperor 
( 34) 21 AIR 1934 All 1032 (1033) 36 Cri h Jour 322. Uansi Dhar v Linptror 
( 34) 21 AIR 1934 All 326 (329) 35 Cn L Jour 688, Sumera v Emperor. (Judge giriug dogmatic and 
unqualified opinion on question of fact of cardinal iitipotUoce >- Thu amounts to misdirection ) 

( 34) 21 AIR 1934 Ctil 737 (737) 35 Cn L Jour 1487, Ilossatn Alt v Emperor (Expression of opinion 
on matters of eridenco is not m>»directioo nliere Judge warns that the jury are not bound to accept liis 
opiuon on questions of fact ) 

(35) 32 AIR 1635 Rang 211 (21C) 13 Rang 141 36 Cn L Joor 1233, H W Scotty Emperor (A 
Judge charging the jury does not fulfil his duty if be merely reiterates the evidence given by the 
witnesses for the ptoaceutwn and the detenoe, end then leaves the jury to decide the case one way 
oc another ) 

(’35) 22 AIR 1935 Tat 363 (265, 266) 14 Tat 225 36 Cn L Jour 1026, Harilal v Emperor, (Cciticums 
of and exposures of weak points in arguments ou behalf of defence do not amount to misdiceelion if 
jury ace warned that they are not bound by such expressions of opinion ) 

(’35) 22 AIR 1935 All 629(939} 37 Cn L Jour 173, Srx Etshen v Emperor. (Judge expressing opinion os 
question of fact under S 299, sub-s (2)— It u not necessary on every occasion when he expresses each 
opinion to tell jury that they are sole judges of questions of fact, it t$ enough if this point is mentioned 
at the end of the charge to the jury.) 

fSee ('38) 35 AIR 1939 Cal 460 (462) 89 Cn L Jour 674, Ebadt Khan v Emperor, (Having admitted 
a document Judge should leave it to the jury as to what weight they would allow to the evidence 
hor <hould be give his reasons for admitting document in evidence )] 
so ('38) 25 AIR 1938 Cal 658(662) 40 Cn L Jour 101 ILR (1933) 1 Cal 636. Abdul Gajur v Emperor. 
[See also ('43) 30 AIR 1943 Wad 527 (528) 44 Cn L Jour 766 208 lud Cas 265. Vridie/iaMi Sowcar v. 


('18) 5 MR 1918 I’at 201 (20S) 19 Cn L Jour 836, JJunt Uftaffwan v Cmpfror. 

( 10) 11 Cn L Jour 11 (14) 3 Sind L R 102 : 4 IndCisfiOT, Jwipcrator v. BtnjhW2<iyo 


(27) 14 AIR 1927 Oudh 239 (200) 2 Luck 597 : 23 Cn L Jour 683, A’afirumal v Emperor (Judge 
ought to hive repeued in some form the gial of the counsel a argument ) 

53 ('19)6 AIR 1919Cil 142 (141)'‘20Cn L Jonr300(rB) P*jry v Emperor. 

54 ( 91) 1691 Rvt 581 (552), Queen Empress v Dhamla (Charge thould not confine itj^lf to ci=e for 
the pro'ceution ) 

( 2o) 13 AIR 1920 Mad 370 (370) 27 Cn h Jojt 176, In re Ambalam (Defence ca-c was not ad^luately 
1 ut hefore the jury ) 

(37) 21 AIR 1937 Cil 2G9 (272) • 38 Cn L Jour 1018, Sanyflsi C7ini» v Emperor (Evidence rot properly 
1 ut licforc jurors — M laknis es m prosecntion evidence not poinleJ out but points in favour of a-xasal 
•c-'iittcd — Charge i, difocuve and mi leading Conviction and senttnee of accused u-l t be set andal 
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Where however, the defence was not specific but consisted m merely den j mg the ebrg'* 
coupled with destructive criticism of the prosecution evidence, it was held that it vaj 
enough if the Judge drew the attention of the jury to the discrepancies m the prosecution 
evidence and the criticisms advanced and that no useful purpose would to served ly 
formally charging the jury that the defence was a denial of the prosecution case** 

Alhv:ing 2 ui\j to haie experiment as to question of tdentificalion — See tie 
undermentioned case ** 

7 Summing up where there are several accused — Where there sc 
several accused the Judge should deal with tbo evidence relating to each of the accused’ 


was not drawn to discrepancies) 

( 74) 11 Boro H C R 166 (169) Iteg v, Sa^Aaratn JfuHundji (ETidenec properly admitted was inlliWl 
from the jury ) 

( 89) 1889 Eat 481 (186) Queen Emprett v Ardeshtr (Case under 9 405 renal Code — Ombsioa lo 
charge jury as to the necessity of alii I proof of mens rea ) 

(03) 5 Bom L E 207 (209) Emperor v Jppuna Devjppa (In this case It was held that there wM no 
omiss On ) 

ked the jury to neglect all oral enitw* 

. ^ ' ur V Emperor (Jnrys alteotoosiss 

not drawn to most material contradict on ) 

(03) 18 Mad li Jour 511 (541) 4 Mad L Tim 194 In re Cangi Eeddi Buekanna (Omi-oa U 
refer to pica of aliU and to the evidence bearing thereon ) 

(12) 13 On L Jour 271 (272) 14 Ind Caa 65o (Mad) VenkaUan v Emperor (Facts favoarsbla 
accused el cited in emMev"m « k v ^ , r \ 

' • • y 

to ataw allenlion o( the jury to the Let thet thete ms no'eoctoborat m oi “ 

against certain accused ) 

C0CU318 25 CtiL Jour 467 (470) Mahomed Yunus s 
(FaUure to warn the jury that a sUtement made by a certain accus4 was not a confess onaaltoii 

'agan hall (Oimasion to tell the jury that tbs 

, - , , . 1 , Surendra Ualh v Emperor (Rape Fa In'® 

to warn jury not to accept girl a evidence wiibout corroboration 1 t \ r 

[See ( 41) 28 Ap 1941 Mad 339 (342) 42 Cri L Jour 414 193 Ind Cas 375 In re Balam 
(Improper escfusion of relevant evidence attempted to be let in on behalf of the accused and fadursSo 


( 3u, ALU i»oo All JJo [j.» you; 3/ On U Jour iTj Sn Kxehen v Emperor (Where there is “O 

56 (34) 21 AIR 1934 Cal 744 (745) 36 Cn L Jour 129 Saruv AU f Emceror (Endence as to 
accused being identified m difiused hght from electric to^es L j^d^e wh.KLmn” jurj 

w wTvf allowbg jury to have experiment with such torchL in absent of accused - 

Eeld that the procedure was gravely irregular) torenes in aosence oi 

I' 330 J97 :na C, 647 (DB) ir7«» 

(40) 27 Ain 1910 Pat 417 (419) 41 Cil If Jour yao /> 

(4.) 0BA,n,04IM.d 339 (341) 49C„I„.„«4 
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-that IS to saj, bo must ixjint out to the jurj cuictly ibo cMtIenco against each of tlio 
accused ecparatelj, it is not gunicicnt i{ bo simpi) csbs tbo jury to consider tbo case of 
each accused separately * But it bas been held that nbero tbo CMdcnco is common to all 
tbe accused and is very brief it is not necessary for tho Judge to I ocp on repeating tbo 
same CMdence m the case of each accused* It is a wrong method of approach to 
sunimari«e the evidence against each of the acensed persons and atjlv the jury at tho end 
of each summary if the accused has been falsely implicated thereby putting before them 
a fal=e issue avhicli is likely to misguide them into thmhng that unless they aro satisfied 
that the ca®e is false, they must find the accused guilty * 

The discussion of tho caidcnco of individual prosecution witnesses should piccede 
that part of the charge in w bich the jury is asked to consider the case ns against individual 
accused separately ® 

Tbe Judge should not in bis charge to the jury merely use tbe word accused’ 
leaving the jury m considerable donbt as to which accused he lefers ho should make 
reference to each accused separately * 

See also the undermentioned cases ^ 


(39) 26 Ain 1939 Sind 209 (314) 41 CHLJouf29 I L B (1940) Rar 849 Shewaram x Emperor 
(I7h«re the Jadgein bis charge to the jury bas ool sufScieDtlydi-iiDgoisbed the cases of each ol the tno 
exicQsed who are heiog tried and whose cases are widely difiereot so as to make a difference oo the 
adnuasibility ot evideoce it amounts to a misdirection ) 

( 85) 25 AIB 1938 Cal 478 (476) 39 Cn L Jour 7ol Eati/ayam Eas} x Emperor 

( 88) 25 AIR 1938 Pat 579 (o83) 40 Cn h Jour 147 Tmu/ ilta x Emperor 

( 37) 1937 Mad TV N 737 (738) Eachappa Gaundan x Emperor (Omission to do th 8 is a very serious 
defect ) 

( 86) 23 AIB 1936 Cal 186 (187) 37 Cn L Jour 673 Nabi Khan x Emperor 

( 86) 1936 Oodh W b 201 (203) IFayid ITuMin x Emperor 

{ 07) 5 Cn L JoQt 78 (80) 30 Mad 4 1, itart Valayan x Emperor 

(08) 7 Cn L Jour 358 (838) (Mad) In re Aeehabha Beort (Jury ehould be warned that the eonfeasion 
by one accused incriminating himself cannot bo used against tbe other accused ) 


(20) 7 Ain 19''0 Cal 986 (987) 47 Cal 46 31 Cn h Jour 77» Ilemanta Kumar Palhat. x Em- 
peror (Attention of the jury must be mvitcd to each of the accused a statement to the charge framed 
against him ] 

( 35) 22 AIB 1935 Cal 534 (537) 62 Cal 911 36 Cn L Jour 1246, Asaituffa v Emperor (To bang a 
Jot of number of witnesses round the neck of each accused without any discusiion of the evidence given 
by Ihs Witnesses is not the way of carrying out the above rule ) 

■( 34) 21 AIR 1934 Cal 273 (27o) 35 Cn L Jour 1313 Sumer Ahir x Emperor 

2 ( 36) 23 AIR 1936 Cal 186 (187) 37 Cn h Jour 673 Wa6» Khan x Emperor 

3 { 42) 29 AIR 1912 Oadb 221 (221) 17 Lock 516 43 Cn L Jour 416 193 Ind Cas 714, Jatjannalh 
V Emperor 

[See also { 42) 29 AIR 1912 Cal 277 (280) 43 Cn L Jour 693 200 Ind Css 325 (DB) Ayub Ah x 
ZJinperor (All tbe accused p-rsons were defended together and there wa» no separate defence for 
each of these accused — Held that tbe charge to the jury was not defective merely because the 
evidence against each accused was not tsbnUted at tbe end of tbe charge )] 

•! 1 2 Cal 253 42 Cn L Jour 335 193 Ind Cas 302, 


46 Cn L Joat S13 213 Ind Cas 465 (DB), Emperor 


■ ' NaH Khan x Emperor 

• ■ ' 210 lad Cis 559 0 loGeorqtOf filer x The 

• • ,ed with receiving tloleo property — J and S 

' jly _ C 8 ease mu t be conaiJered separately 

from that of J and E ) 

( 38) 35 AIR 1939 Ifad 853 (860) 40 CnL Jour 355 Arumugam x Emperor (Charge under S. 401 
of being members of gang — EviJence that b S Raws comm tting ac‘s of deprelat nn a!J over India 
and that same of the ae u«ed were fojnl a so atel togetber la cr me chara-teruii- of gang U laEcient / 
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8 Direction to recommend for mercy. — The jury sliould not bo dr«y 
by the Judge to recommend tho accused to mercy * Whero tbo jurj returned a verclict of 
guilty and at the game tune recommended tho accused to merej, it uas held that tbe 
recommendation for mercy did not imply that the jury did not believe the accu ed toie 
gmltv at all ^ 

9 “Laying down the law by which the jury are to be guided “—There 
should be onlj one charge to the jury hoUi on tlie fact-i and on the law It is illegal to 
comment upon tbe evidence and ask the jury to consider whether tho prisoner isgmlty 
and then to explain tho law and take their aenlict ns to what olTcnce the prisoner is guilty 
of ^ The Jud^c should explain to the j«rj his own aicw of tbe law, but should not refcrit 
to the High Court * 

Tbe discussion of legal matters should be introduced m the charge m approrn^'o 
places as and when something occurs in the discussion of tbo cMclcnco which gues reeto 
them and necessitates their application * 

Elements of offence should be explained — The Judge should draw the atlentoa 
of the jurj to the offence with which tho accused w chargctl and explain to them clearly 
and fully the vaiious ingredients which should bo proved m order to find tha accttrfJ 
guilty of that offence * It should not be presumed that the jurors arc aw are of the ncceaury 
elements which constitute an offence or tbe legal distinction between one offence anJ 
anothei “ Wherovci necessary tbe Judge sbonld charge the jury ns to tbe necessitj of stricl 
proof of mens rea of fraudulent intention, etc * it the cvidenco discloses that the accu.cd 

to juslily Judge oa vecy I Ule proof of as oc ation m leaving it to jury wbetbet puff culit sffwd 
was member of gang ) 

Note 8 

1 ( 70) 14 Sutb W R Ce 46 (46) Qute » v Dassee ilusitlmany 

2 ( 80) 23 AIR 1030 Pat 40 (48) 37 Cri L Jour 3“^ Ilari Mohto v Emperor 

Note 9 ,u 

1 ( 88) 2 Weir 493 (494) In re 4 icfmfiS Natfueftarfu NuuIk ( tccused was charged iQ 

2 V Emperor (A 

4 Bhagiaanta r SarjW 

(Major and in not offence— Mode of direction ) 

( 41) 28 AIR 1941 Oudh 507 (o7l) 17 Lack 128 42 Cri L Jout 7'>8 19i Ind Cas S71 Jsror 
V Emperor (Mete reading of sections not enongh— Onnss on by Judge to eiclam law— Petd ct c£ jury 
vit ated ) , ,, 

( 40) 27 AIR 1940 Lab 87 (88) 41 Cri L Jour 482 4 V ilatliews y Emperor (This is 
necessary m a case where tbe mam charge is cheating as the definition of cheating is not eiactly I'M 
an ordinary layman in the ordinary ose of the English language would understand by tbe term) 

( 39) 20 AIR 1939 Bom 457 (459) 41 Cn L Jour 176 ILR (1939) Bom 648 Emperor v J7 « 

(But omiss on to do so does not vitiate tr al il it has not occa-^ioncd failure of justice ) » 

{ 37) 24 AIR 1937 Cal 458 (459) 38 Cn L Jonr 966 ilakomtd Sharif f Khan v Emperor ^ 

Judge to explain to the jury the impbcation of a conspiracy to commit an oSence under S 3'’6 
amounted to misdirection ) 

(1864) 1 Suth W R Cr Letters 10 (11) 


. n to eipIaM 

not a tectimcai atlect ) 

( 35) S2 AIB 1335 Oodh 175 (176) 35 Cn L Jonr 507 y Emperor (Wh.l » me*”' ‘1 * 

robbery must be explained ) 

5 (3'o)aiAmi9i5 0a4kH5WS) SSCni Jam STHoO® Jamn v ilmwror 

6 ( 37) 2 1 Ain 1937 Pat MO (4«) 38 Cn L jeat 919 16 Pat 413 iii, uiwar Smgi " 

(Charge of kidnapp ng and abduct on — Jury finding ocensed not guilty of kidnapping and finding P 
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comes nntlcr the exceptions to n piiticiilai offence or tbo goncml exceptions under chap iv 
of the Pcinl Cole, he should explain those exceptions nlso^ Section 105 , Eaidence Act, 
does not relieve n Judge, e\cn in ca^vs xvherc the necoseil Ins not plouded tint Ins enso 
comes OMthin nn> paiticnlnr exception, from pointing out to the jury such facts in tbo 
Caidcnco ns might jvntifj the ]Uij m taking the mcov that the nccused s case a\as covered 
bj one or other exception* The Judge n, however, not bound in Ins charge to tlio juij to 
explain exceptions which in hn opinion are not apphcflble and for which thcro is no 
foundation laid m the evidence ® See the under mentioned cases wlicre the vaiious High 
Couits bav e giv en dii-ections us to how jmticukr sections sho ild bo explained 


to be over 'ixteen years — Story ot pro cculion that girl was taken away for marriage without her 
consent — Charge to jury not reterrmg to such intention -- Held non direction amounted to serious 
misdirection ) 

(’89) 1889 Rat 481 (18G), ^uMii-EMipress v Ariet^ttr. 

[See (’25) 12 AIR 1925 Cal 494 (496) * 25 Cn L Jour 138C, Abdul Gam v Emperor (Unlawful 
BS'embly case — Judge muat mention any charges that may be in the common objects of the unlawful 
a»=embly )] 

7, ( 2C) 13 AIR 1926 Cal 1107 (1108) 27 Cn L Joor 1402. Jahur SkaM v Emperor 
[See also ('38) 25 AIR 1938 Cal 6 (9> 39 Cn L Jour 303, Emperor v Eurtia Cbaran (Charge in 
murder case— Attention ot jury drawn to positions that on evidence no question of exceptions to S 300, 
Penal Code, aro e — Held, there was no misdirection ) 

(’37) 24 AIR 1937 Com 60 (61) 38 Cn L Jonr 327, Tnipcror » Uahomed Adam (Cnarge to jury — 
Intention to eau«o death and actual death proved — Charge should be ot culpable homicide amounting 
to mnrder— Jury to determine exception^ under S 300 Penal Code— Judge should not prejudge natura 
ot oRence )] 

8 (’44) SI AIR 1914 Com 274 (277 287) ILR (1943) Bom 52 46 Cn L Jour 277 217 Ind Cas255 (FB), 
Emperor v, Hasan Abdul Kanm 

,S. ('44) 31 AIR 1911 Bom 274 (377 287) ILR (1943) Bom 32 46 Cn L Jour 277 217 Ind Cos 255 
(FB)i Emperor v Uasin Abdul Earim 

10 ('4S] 82 AIR 1045 Cal 467 (470) I L R (19(41 2 Cal 305 (DB) Asgar Ah Hanial v Emperor 
(Charge for murder — Deceased killed with knife — Proper direction to jnry would ba th it accused was 
guilty under S 320 and not S SOi, Part II, if ca<e did not come under bs 302 and 304, Fart I, 
Peual Cods ] 

(■45) 32 AIR 1045 Cal 432 (433) (DC), J/aaA Ho’la ». Emperor (Charge under S 366 Penal Code— 
Qoestion of intention ) 

(’45) 32 AIR 1015 Cal 421 (423) 221 Ind Cas 499 (DB), HaltlaraU t Emperor (Accused identified as 
dacoit and found in po lesSion of stolen property— Accused charged under B 893— Jury if not satisfied 
with evidence of identification but satisfied with identification of stolen property can be directed to 
convict accused under S 4I2, Penal Code ) 

(42) 29 AIR 19 42 Cal 239 (240) 43 Cri L Jour 565 199 Ind Cas 010 (DB), Alit PramaJii/. v Emperor. 
(Explanation ot Ss 299 300 and 34 Penal Code ) 

(‘42) 29 AIR 1942 Pat 481 (487) 21 Pat 258 43 Cn L Jour 817 202 lad Cas 331 (DB), Eamdeo Singh 
V Emperor (Per Vatma J. — In a ca>=e of dacoily where Ss 391, 390, 378 and Ss 22, 23 and 24 of tba 
I P C have been explained, not much is left except expUining the definitions by illustrations ) 

(’41) 23 AIR 1941 >Iid 339 (343) 42 Cn L Jonr 414 193 Ind Cas 375, In re Eatam Paleyya.. 

(Vandiliim is one thing and da-oity and Ihe/t are quite diSerent Consequently, in a jury trial the 
failure of the judge to point out the diBerence between vandahsm and dacoity or theft to the jury whea 
asking them to give their verdict on counts relating to dacoity and theft amounts to misdirection,) 

(39) 26 AIR 1939 Cora 457 (459) 41 Cn L Jour 176 ILB (1939) Com 648, Emperor v. //ima 5o7na. 
(It H incumbent upon the Judge to explain what is culpable homicide under S 299, Penal Code, and 
under what circumstances culpable homicide amounts to murder, and under what cireum'tanees it does 
not, under S 300 Penal Code ) 

( 39) 20 AIR 1939 Pat 536 (539) 41 Cri L Jour 1 18 Pat 693, Saekinder Ra» v Emperor (Section 366A, 
Penal Code— VV here there is no exact evidence of age, the Judge should strongly emphasize this feature 
of the case and ck irly direct the jury that if they are not completely satisfied that it has been estabU-hed 
that the girl was under eighteen they are bound to a'^juit opon that charge ) 

( 3o) 25 Vin 1938 Cal 475 (476) 39 Cn L Joor 731, Kaiyayam Daii v. Emperor (Section 3C0 and 
R 3CC k. Penal Code ) 

(•37)21 AIR 1937 Cal S09 (312) 3« Cn L Joor 1067 ILR (1937) 2 Cal 303, Sihedali Zlxrdha v. 
Emperor ('Sections 140 and SOJ penal Code) 

( 37) 24 AIR 1937 Pat 191 (195) 3b Cn L Jojr 129, RajenAra A'afk v. Emperor, (‘^ti-ns 411 and 
414, Penal Code) 
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Section not to he me) eh tead — It is not ft BufUcient compliance with the hw il 
the Judge merely reads the rele\ant section or sections under which the accused eUeJj 


“ - - « y. ^ It 5^5 DoderS 365 tts 

me lo m rchliOD to Ls 

( 73) 20 SuthWIlCr70(71) 13 Bcng L R App 20 Queen y Nobin Lhunder Banerjee (S»clion8l 
Penal Code— Murder coramitled while labouring ondcr strong passions and feelings — losanitj naC“t 
be presumed ) , 

( 71) 16 Suth R Ct 36 (37) 8 Beng L II App 21 Queen v Zulfuhar Khan (Sect on S> iesn 
Code) 

( 28) 15 AIK 1928 Cal 269 (270) Abd tl Retah v Emperor (Section 97, Penal Code ) 

( 27) 14 AIR 1927 Cal 2o7 (259) 53 Cal 030 28 Cri Ii Jour 273 ,45erudiin v AJmperor (Sect on 
Penal Code ) , 

(24) 11 AIR IS**! Cal 776 (777) 26 Cn Jour 48 Bastrudi\ SheiVi t Emperor (Sect on 103 
Penal Code } 

( 23) 10 A I R 1023 Cal 517 (519) 50 Cal 318 23 Cn t, Jour 467, Uuhammai TuntiS t Lmyerof 
(Sect ons 100 and lOl Penal Code) „ 

(21) 8 AIR 1921 Cal 697 (698) 22 Cn I. Jour 606 Abdul Rahxm M\r 'i King Emperor (Seelc®s« 
to 103 Penal Code) 

(11) 13 Cn L Jooc 26 (26) 13 Ind Cas 218 (Cal) i/e/ar Sardar t Emperor (Section 95 renal 

Code) 

( 09) 9 Cn h Jour 413 (444 445) 36 Cal 296 1 Ind Cas 973 Dai;»a/li Dhanuk t Emperor (wl 
( 08) 7 Cn L Jour 256 062 264) 35 Cil 368 Kobiruddxn^ Emperor (Do) 

( 72) 17 Suth W R Cr 43 (45) Queen 7 Afoo^htaram ilundle (Section 100 Penal Code ) . , 

( 31 ) 18 AIR 1931 U1 757 (769) 63 Cal 12^8 33 Cn L Jour 79 (SB) Emperor 7 Anode 

(Sect on 109 Penal Code ) 

{ 20) 7 AIR 1920 Cal 966 (967) 47 Cal 46 21 Cn L Jour 77s Ilemanla Kumar r Emperor JM 

( 12) 18 On L Jour 715 (716) 16 led Cas 623 (Cal) Jamtruddt Btstcas 7 Emperor (Section 11* ‘*® 
Code) 

{ 20) 7 AIR 16’0 Cal 834 (834) 22 Cn L Jonr 446 Itaja Khen 7 Emperor (Do) . 

( 16) 8 AIR 1016 Cal 355 (355) 17 Cr L Joor 02 (93) Abdul Sheikh v Emperor (Sect OB 1« 

Code ~ It IS essent ally necessary to menlioo what an unlairful assembly is ) ^ 

{ 28) 15 A I R 1028 Pat 139 (142) 6 Pat 572 20 Cn L Jour 626 Eatkunx NoniO r mperer 

(Section 141 Penal Code) 

( 25) 12 AIR 1925 Cal 494 (497) 25 Cri L Jour 1386 Abdul Oant 7 JSmperor (Do) 

{ 24) 11 AIR 1924 Cal 77l (772) 51 Cal 79 25 Cn L Joor 915 ^lanuddt ATarifcar 7 ilTnfWor imi 
( 69) 12 Suth W R Cr 51 (51) Queen v ilasocAooUaA (Do) 

Code ) 

Barendra 

( 10) 11 Cn L Jour 16 (16) 3 Sind B R 125 4 Ind Cas 608 Emperor 7 Murtd (Sect on 31 
Code) 

( 27) 14 AIR 1927 Oadh 102 (103) 1 Luck 180 27 Cn L Jour 846 Gurdm 7 ffmperor (Sect ons 
and 34 Penal Code) 

( 26) 13 A I R 1926 Cal 410 (41’’) 26 Cn L Jour 1560 Kaoem i/olla t Emperor (Common o'!) 

Section 147 Penal Code ) , 

(25) 12 AIR 1905 Cal 913 (914) 26CntJour827 AnxruddI a Uana 7 Emperor (SeotoasSl*®^ 
149 Penal Code ] 

( 21) 11 A I B 1921 C«I 257 (270) 23 Cn t Jrar 817 (PB) Empiric y Bmndrtt Ka’n" 

(Section 34 Penal Code ) 

{ 07) 6 Cn L Joor 427 (431) 34 Cal 698 II Cal W N 6G6 Jatindranath V Emperor (Sect os 1» 
Penal Code) 


Code) 


( 92) 19 Cal 35 (44 45) Queen Empress v Jogendra Ohunder (Do) 

( G7) 7 Suth W R Cr 29 (30) Queen 7 Lahax Uundul (Section 176 Penal Code ) ooi 

4 31) 21 AIR 1931 Cal 144 (144 145) 35 Cn L Joor 535 Nagendra Bhakta 7 Emperor (S«t o® 
Penal Code) 
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( rr) 6 Satb W R Cr 84 (84) v r£:r6»««v Cfttirnn Strkar (Sect on 191 Penol Code ) 

(73) 20 Sntb M R Cr 41 (44 45) Queen t Ntm Cftnni lltMlerjee (Sections 194 and 115 Tcntl 
Code ) 

(90 1 Cal W S 301 (302) Tortji Truman*! v Fmjrew (Sect on 211 Penal Code) 

( G9) 12 Snth R Cr 65 (CO) 4 DcoR L 11 App Cr 4 Queen * Fola (Section 193 Pena! Code ) 

(69)12 Suth Wn Cr 31 (32) 3 Deng L R AjpCr 36 Q een v 2Ialt Khou.ee (Do ) 

( 6S) 9 Suth R Cr 5“ (54) Owrcit v 2>enomi(A Sujjur (Do ) 

(66) 6Sutb IV RCr 15 (15) Ojiffn v TranFtsK* (Beet on 211 Pena! Code) 

( 17) 4 AlR 1917 Cal 123 (IdO) 18 Cci L Jour 385 (398) 44 Cal 477 (FB) Fateh Chaiid v E> iperor 
(Section 243 Penal Code) 

(33) 20 AIR 1933 Cal 243 (243) 34 Cn L Jour 668 Sttheb lit v Empe or (Seel on 304 Penal 
Code) 

(30) 17 AIR 1930 PC 201 (204) 31 Cn L Jour 701 (PC) Denjtmm Knottles v Emperor (Section 300 
Penal Code ) 

( 00) 3 Cci L Jour 1 (2) 3 Low Bur Rul 7o (P B) Ilia Ogt v Emperor (Section 300 Pena! Code — 
Di'tmct on between murder and culpable bom cide should be explained ) 

( 31) 18 AIR 1931 Cal 345 (349) 58 Cal 1138 S'* Cn L Jour 593 I/alMlah v Emperor (Section 304A 
Penal Code ) 

( 30) 17 AlP. 1930 Cal 136 (138) 31 Cn L Jour 57“ Nalabar Haidar t Empet or (Sect ons 302 to 304, 
Penal Code ) 

( 11) 11 Cn L Jemr 295 (293 300) G Ind Cas “ol (Cal) Reatuddtn v Emperor (Section 300 Penal 
Code ) 

< 08) 8 Cn L Joat 6 (8) 35 Cal 531 7 Cat L Jour 599 12 Cal W b 774 Glme t Emperor 

(Intent on m S SOI Penal Code ) 

( 85) 11 Cal 8o (90) Queen Empresi r Jacqmel (Section 300 Penal Code ) 

( 71) 15 Suth W B Cr 17 (18) 6 Deng L R App 80 Queen 7 Kah Charan Dae (Section 304 Penal 
Code— Judge should point out the distinct on bet ceen tno elasses ot culpable homicide eontempUted bf 
S S04) 


(69) 

(68) —Judge ought 

to 

( 9o) 1695 Rat 768 (768) Queen Emi reu 7 Dadubhat (Sect ons SO-* 304 Penal Cede— It is the Judge s 
duty to esplam dist net ons betn cen culpable bom cide and murder ) 

( 95) 189o Rat 735 (735) Queen Empress v Posha Hart (Sect on 304 Penal Code — Judge must point 
out that S 301 IS mads up of two parts ) 

( 90) 1890 Eat 530 (530) Quee i Empress 7 LadJya Mahaduva (Section 804 Penal Code — Judge 
should draw the attention o( the jur; to both ports o( the section ) 

( 14) 1 AIR 1914 Low But 216 (218) 17 Cn L Joot 154 (155) 8 Low Bur Rul 125 Kya Hyun y 
Emperor (Sections 300 304 326 Pena) Code — iotj cbould be asked to con» der qaeslioa ot la 
tention of the accused ) 

(12) 13 Cn L Jour 750 (751) 17 Ind Cas 62 6 Sind L *B 116 Emperor v Chagan Pajoram 


(32) 19 AIR 193“ Oudh 28 (30) 33 Cr* L Jour 27a Fmperor v Zamtn (Jleaning of knowled'^ m 
S 363) 

(.7) 14 AIR 19’7 Oudh 259 (’>>9 260) 2 tuel 597 23 CnLJoDr633 AafiruITafy Emperor (Age 
in cases of S 366^ Penal Code) 

■ ' 1161 Abdul KlaUque v Emperor (Age in cases of 

ol** rude) and v Emperor (Secbon 366 Penal Code 
« 11 of the gir! and not that of the guardian ) 

( 32) 19 AIR 1932 Cal 417 (417) 33 Cn L Jonr 553, Biota Sardar \ Emperor (Sect cm 373 Pena! 
Code — Age of tl c girl mater aL) 

( 30) 17 AIR 1930 Col 209 (210) 57 Cal 1074 31 Cn L Jout 903. Frafulla Kumar 7 Emperor. 
('tcclonSM Penal Code — Torecd indodis forced by streJ of cjcnimtances) 

' ' V Emperor (Direct on to jury moat be 

* nalCode) 

• » ulJ*Q&irrtj {iecton363 Penal Code— 

* 1 ■ L Jonr oO” Sol eb Alt x Emperor 

('•ft on 366 Icnal Code — Prer u i ti ct i tnatenaL) 
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(1864) 1 Suth W R Cr 21 (21) Qucoi v Afbar Kaxce (Section 376 Penal Code — Consent nai bf 
free consent ) 

’■ ” f* ^ o Ti I Code) 

enal Cole — 

(Sect no 1 3 

‘ • a (Sect on 33 

T Enjfrjf 
. (Sect on 39 

Penal Code ) 

{ 29) 31 CriL Jour 451 (451) 122 Ind Cis CoO (Mad) In re Pentmal Thetan (Fire persons ebs™ 
with daco ty of whom one was found not guilty — Judge mustpont out the effect of acquittal of oee of 
the accused ) 

(10) 11 CnL Jour 219 (249) 5 Ind Caa 707 (Mad) Enuiiundu Garu a Emperor (Scclon 3J 
Penal Code) 

( 03) 1 Men 44G (447) 7>i re ATooAaiidi 2f<i tta^drun (Sect on 305 Penal Code — Daeoity) 

( 09) 9 Cri L Jour 311 (312) 1 Ind Cas 54C (Mod) ^innu TAeion t Emperor (Sect on 39<> — W’* 
told the jury that daco ty is rohhery comm lied by more than fi»c persons— Acemed not prejulceJ) 
(1804) 1864 Sutl B Ct Gap No 8 (0) Queen x Boko ilalj Chose (Section 395 Penal Code — Joi'o'* 

should d rect the jury to convict only f they f nd that all the prisoners 1 ad intent on of cia s» 
wrongful loss to the prosecutor ) 

( 31) 18 AIR 1931 Cal 414 (410) 59 Cal 8 32 Cri L Jour 80-» Meher Shetkh r E> iperor (Swl on 
Penal Code.) , 

( 33) 20 AIR 1933 Cal •’94 (294 •’9o) 34 Cri L Jo it S'*! (SD) VadhuSinghx Emperor (ScctoaSSu 
Penal Code ) , 

• 00 897 

on 897 Peuvl 

—8 34 Penal Code has no appl cat on to provuions of S 397 ) < 

( 11) 12 Cn L Jour 97 (98) 9 Ind Cas 5 jS 33 Cal 403 Donas x Emperor (Sect on 400 P naj > 

( 70) 6 Mad H C B 120 (121) 1 We c 45'* Ji» re Srt Ram 1 enkatswams (Section 401 Pena! thus ) 

(27) 14 AIR 1927 Mad 243 (241) 27 Cri L Jour 1368 Ju reilfKnij/an (Section 404 Penilf^®', • 

( 82) 6 Bom 781 (733) Empress x Mulhart (Scclon 411 Penal Code — Jury must be told of tu 
necessity of the t be ng sat sfled that the posse&s on of the stolen property was clearly traceable 
the accused ) 

( 73) 18 Suth W R Cr 2S (26) Queen v Sa ttruddin (Sect on 4I‘> Penal Code ) . . 

( 67) 8 Suth W R Ct 16 (17) Oueen v Ml Jooninee (Section 411 Penal Code Guilty Inoulvd"® tba 

the art cle retained by the accused was stole i must be pca>ed ) 

(67) 7 Suth W R Cr 73 (74 78) Q icen x JogesJur (Sectou 41‘> Penal Code — Guilty 
must be proved ) 

( 91) 15 Bom 369 (370) Bj iprcss v Balga Somya (Sect on 411 Penal Code— Gu Ity knowledge that tie 
property was stolen must be found before convict on under Ih s sect on ) 

( 30) 1930 Mad •\\ N 249 (‘>84) Sundaresa Iyer x Ettperor (Sect on 415 Penal Code) 

(24) 11 AIR 19‘>4 Cal 50‘’ (507) 25 Cn L Jonr 1034 Cl aru Ckatdra x Emperor (Sect 
Penal Code — Decree is not a valuable security ) 

(15) 2 AIR 1915 Cal 29'’ (294) 41 Cal eo** 15 Cn I. Jour 155 E iperor x Madan SfoM 
(Sect on 441 Penal Cods — In th s case there was a fa lure by the Jud-’e to po nt out the dt.l“=‘ 
between c vil and a enm nal trespass ) ° 

464 and 471 Penal Code) , 

T Asimodd, (Sect on 465 TenalC^ 
fraudulent or dishones intent o 


415 


Penal 

V 


32 Cn L Jour 636 (P B) Emperor x SuscsBehsr^ 
(Sect on 477 Penal Code ) ' i e 

(81) 8 Cal L Rep 542 (545 546) B; or«; «d Ba« ▼ Empress (Fraudulent or d shonest use of docainao^^ 

must be proved in eases under S 471 Penal Code) 
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clnrgcd'* though such reailing i3 nsimllj ilone nnl J3 <lc‘!iinllc ^Itio itfcttnccs to 
sections xmlo'is the jurors are trainwl men cannot bo of much assistance to thorn to npiilj 
the hn to the facts it is ali\a\3 dcsiiable that m charges to the jiir> the Ian ^lioukl lie 
suf ficicnthj explained Their attention (OiouW also be dra« n to the r\ i Icncc in the case 
anil the method of applj mg the Ian to the facts found on such CMiltnce c\] lamid Xho 

( 15) 2 AIR 1915 All 134 (134) 37 \11 187 16 Cn Ii Jour 322 Em^iror \ Faras Fnm Dule (I re:,umi 
lion of Engli b law against the possibibty of tl e offence of rape by a boj under fo irteen does not apply 
to India and tbe question is one of fact onls ) 

(33) 1935 Mad tt N 1238 (1238) ChakalaNatasa'i EmfCror (Cbarge o£ dacoity nod robbery ) 

[See (21) 8 AIR 19’1 Cal 269(270) 23CnIjJour4I Gangadhar 'v Jl H L Fe d (ScctionSO IciialCoile) 
(65) It Cal 410 (412) Aefa* L«s) ar c Quttn Empreit (Section 300 Penal Code)] 
n (41) 23 AIR 1911 Oudb 567 (571) 17 Luck 128 42 Cn L Jour 723 lOo Ind Cis 371 Iitar 

IJusjxn T Emperor 

(39) 26 AIR 1939 Pat 536 (539) 41 Cn L Jour 1 18 Iat69S Sachvtder Itai v Empeior (Cbaro® 
under S 366 depends entirely on proof of force or deceit — Judge should eiplain Ibis to jury ) 

(37) 24 AIR 1937 Cil 266 (263) 33 Cn L Jour 767 iladanTilakdas'v Enperor (Sections of law 

merely read out and eaplained to jury — W hat expoaition of law actually was not stated — Held there 
was serious m sdireetion of charge to jury ) 

(1900) 4 Cal \V N 193 (196) Srs Prasad ifttscr v Empress (Tbe Judge must e'Cik'Q t'le U." ) 

( 9'^) 25 Cal 711 (713) 2 Cal \ 369, Taju Ptautanil. » Queen Eniprcse 
(33) 1933 3Iad xi N 320 (S'*!) AritmugaGoundanv Emperor 

12 (44) 31 AIR 1914 Bom 274 (276) I L R (1945) Com 52 46 Cn L Joui 277 217 lud Cas 25 j (P B) 
Esiiperor v Basan Abdul Karvn (Such reading boweter is not wmpulsory under tbe Code ) 

13 (44) 31 AIR 1944 Bom 274 (270 236) I L R (1945) Bom $2 46 Cn L Jour 277 217IndCas2oo 
(PC) Emperor t Hasan Abdiit Eartm (Sections ‘*99 and 300 renal Code ~ Di>tiaction betneea 
murder and culpable homicide not amount ug to murder s> ould be clearly explained ) 

(37) 41 Cal W N 573 (576) Wanda il/at/ik t Emperoi (Charge under seconu pait of S 804 read with 
B 84 Penal Code — Matter must be thoroughly eiplamed to jury and endenoo bearing ou intent on 
and knoislcdge must be carefully pul before ibein ) 

( 87) 1937 aiad IV N 737 (738) Hechappa Goundan \ Emperor (Oflcnce of robbery— Lasi not explained 
properly — Mi^ircet on ) 

( 98) 23 Cat 738 (738) 2 Cal W N 484 Abbas Pcada v Queen Empress 

( 22) 9 AIR 1922 Cal 124 (125) 23 Cn L Jour 567 Emperor v Durga Charn (Meaning of the eectioa 
should be explained if necessary ) 

( 26) 13 AIR 1928 Mad 1121 (1122) 27 Cn L Jour ll91 VenKaligadu t Emperor (In offence of theft 
the word d shonestly' mast be explained to tbe jury ) 

[See (39) 26 AIR 1939 Bom 457 (459) 41 Cn L Jour 176 I LR (1939) Bom 648 Emperor v Jhina 
Soma (Tbe mere reading of the sect ons to tbe jury docs not amount to no explanation of tbe law )] 

14 ( 45) 32 AIR 1915 Cal 492 (4b3) 222 lud Cas 205 (DB) Adclwddin v Emperor (Charge under 
S 412 IcnalCode) 

(43) 30 AIR 1943 (ial 47 (48) 44 Cn L Jour 307 204 Ind Cas 565 (DB) Haimttddtv Exiperor (bo 
indication as to a ords uied by abetter — bo cvi leooe of instigation— Mere explaini ig I iw is inade<juat<. 
in charge under Penal Code Ss 109/304 ) 

(41) 23 AIR 1941 Pat 362 (367) 195 Ind Cas I07 DakhoriGopeY Hafts Abdul HaUm (It will be 
A more conTenient method to state first to tbe jury the things which tbe accused are sa d to hare done 
aod to tell them in as concrete terms a« possible what oCcoecs particular alleged acts will constitute in 
the presence or absence of tbe part cular intent onS unj uted instead of giving them an expos lion of tbe 
law at Icnptii and in general terms even at the outset ) 

( 37) 21 AIR 1937 Cal 756 (759) 39 Cri h Jour 182 I L R (1937) 2 Cal 315 Ekabbar Honda! t 


(30)17 VIR 1930 Cal 431 (435) 57 CalllCJ 33 Cn L Jour 111, /abaniiHa;i v Emprror (EuJence 
» olum uous — Cliarge ibould state sal cut point* evidence adduced and point» fo* determination with 
reference to law ) 

( 30) 17 VIR 1830 Cal 3*0 (3*5) 5a Ca! 96 3’ Cn L Jour 10 Coternmenl of Bengal t Saiifirain Ifoi-faf 
(35) 12 tin 1933 Cal9 0{9>7) 26 Cn L Jour 1279 AbdutFibimT Emperor 
[See ( 30) 17 AIR 1930 All 53J (33C) S'* Cn L Jour 158 Suroy Prasad v Emjvror ('Vs» oai Jolge 
should flail taking mlorc t in the carf at the very beginning Of tml and not when tbe tune eom*s fi’ 
V r ling cf d elating the judgment )} 
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Judge should not explain the latp nbich does not arise on the facts of the case orts 
pleadings of the parties Only so much law as is ncces'iarj to find whether the accrued i 3 
guilty or not of the offence charged should he explained Digressions into quesliocs cl 
first principles'® oi about the proposed amendments of the lan'^ and other estraneoM 
arguments unnecessary to the facts of the case should be a^ oided 

The explanation of the law should bo in the shortest and simplest terms pru-ible 
TTithout reference to the numbers of the Acts and sections of which the jury have cevec 
heard Similarly , though there is no prohibition in law forbidding a Judge to read to the 
jury cases fiom law reports generally it is sery undesirable to refer them to many ca.-a 
often conflicting ubich uould tend to confuse their minds*® It is a dangerous practice lot 
a Judge to quote from headnotes instead of from the actual obscivations made in & 
judgment*' It 13 also preferable to avoid the practice of citing recorded authonty m 
support of observationa ahich are the fruit of the experience of Judges m matters of hoU 
and are not expressions regarding questions of law ** It is improper for a Judge to leave & 
copy of the Penal Code uith the jury so that they may find out for thciu'^lvcs under vrtat 
section the offence against the accused falls ** A Judge, hou ever, may jn his charge to tte 
jury refer to uorka on medicnl jurisprudence especially when they have been cited by 
medical uitncss*' 


15 (451 32 AIR 1915 Pal 109 (US) 23 Pat 656 46CnLJourC13 218 lod Gas 465 (DB) 

V Katwseitart iftsirt (Duty of Judge— Eipositioo of law— Setting ent law in the abstract— Dfeifstility 
— Propnety of dealing with law before considering evidence ) 

( 44] 31 AIR 1944 Bom 874 (276) ILR (1915) JJom 62 46 Cri L Jour 277 217 Ind Ca3 5a5(W 
Emperor v Hasan Abdul Karim 

' • • . . .ndraiwl^^” 

, private 


IS l44MlAll>l»«tom2(4 (276) ItR (1915) Bom 52 40 Cn I; Joor 277 217 lod 041 7i! I™ 

.""’JLu.’"’' . . U>« l»rj ‘ks >” “ “ 

ir (Sp<'>“ 


19 (II) 14 AIKISK Mangos (70) 4 Rang 488 28 Cn R Jour 213 (PR) EmBwor v J 7 j» ri" Oj' 

(30) 17 AIR 1930 Cal 434 (135) 57 Oa| 1162 32 C„ I, J„„ m, JuLS.ilaira W'”' ’ 

contra ) ^ 

20 ( 43) 30 AIR 1943 Pat 163 (166) 21 Pat 865 44 Cn I, Jour 507 206 Ind Cas 365 (DB), lo) 

Sol... V (It u OnraMe Itot Iho Jndg, ,,(.0 del.v,,, 1 ... nh.m ,0 ilie mr* lUooM 

from citing reported ca=es or well known teat books to the larr ) 

m’ « T, '’“i ‘■J”' 

M, , 5 '.°”i i, f •” “S ke '« “ 01 

^down^tue Jaw, it is desirable that he should make it cleat that the iiirv wn« nnt neVM fo consider Jw 




V a 


C TPsZsojt 


t UU4, I, 1 eu uLdiiUo »iL,u ui« question whether the 
o he cannot be held to have misdirected the jury ) 


injury was homicidal or BUicid#! 


vrW 
■ deal 

In doio» 
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LxplanaUon of the law « not tendeiei unnecessanj hy the fad that counsel 
haic addressed the jury — As Ii'JS been “tilted m Rote C the fact that the pro^ccutnio’ and 
defence counsel baic ei] hincd the Inn to the jtirj docs not rclieio the Judge of Ins duty 
in that respect The responsibility of lading donn the law for the guidance of the juiy 
rests entirely mth the Judge and it is immatcml bow nnicli or how often ]ury line been 
addressed bj pleaders on both “idoa*^ The reason for this may be stated in the words of 
a pronouncement of the Priv j Couacil** Jurors arc apt to be "uspicious of tlio law as 
propounded by the defence they look to the Judge foi an authoritative statement of it 

^^hcn the jurors state that they do not understand the law it is the duty of the 
Judge to explain the <ame to them again* 

The heads of charge should also “bow how the law was explained to the juiy See 
Section SG", Rote J5 

Be=ides explaining the parliculai section or “ections of the Penal Code oi other 
Acts under which the accused is charged it is the duty of tho Jud^e to ad\isc and direct 
the jury on other questions of Itw and pioceduto which may ause m the case 

( A) Cltayge fo) major offence — The Judge can diiect that it is open to the juiy 
to con\ ict the accused of a minor offence though the charge is in respect of a majoi offence 
(B) ^ppioiers eudence — Value of — The Judge should direct tho jury to 
consider whether a particular witness m the case is or is not a n accomplice Ho can 

25 ( O'*) 23 Cal 379 (381) 6 Cal W N 29» Mangan Das v Emperor 

( 39) 2S AIR 1939 Bom 457 (459i 41 Cri L Jour 176 ILB (1939) Bom 648 Es iperor v Jhiiia Santa 

{ 26) 13 AIB 1926 Nag 53 (54) 2C Cn L Joot 1090 n<Jtn Prasad ? Emperor 

26 ( S3) 20 AIR 1933 P C 218 (231) 34 Cn L Jour 886 (PCl Dasil Hanger Lawrance v Emperor 

27 ( 11] 12 Cn li Jour 140 (Ul) 9 lad Car 789 (Mad) Palaiesa Tevan \ Emperor 

( 26) 13 AIR 1926 Ca! 895 (897) 27 Cn L Jour 926 Emperor v <? C IKitwii 

(’23) 10 AIR 19^8 Cal 647 (648) 25 Cn L Jour JI3 Dilaschandra Danerjee v Emperor 

[See ( 32) 19 AtR 1932 Cal 118 (119) 58 Cal 133<> 33 Cn t Jour I3o Qinschandra Namadas v 
Emperor ] 

28 See ( 25) 12 AIR 1925 Cal 49i (496) 25 Cn L Jour 1336, Abdul Canx t Emperor (Charge* under 
6» 147 aud 853 Peual Code— Reference (o (be Caiculla Police Act by the Judge held necessary though 
the Act was not laeoked by the accused ) 

( 77) 2 Dorn 61 (64) Imperalrizv Pxlamber Jtna 

29 ( 43) 30 AIR 1943 Oudb 322 (325) 44 Cn L Jour 601 207 Ind Cas i‘>7, 311 Dhagwanla y Sarjoo 
(Charge of dacoity — Jury can be toJd to coovKt acco'ed Ot (heft ) 

{ 40) 27 AIR 19i0 Pat 417 (418) 41 Cn L Jour 73a Judagx Gope y Emperor (Judge should tell the 
jury that cyen if they believe that the accused jointly killed the deceased st II it u open to them to 
consict not under b 302 Penal Code hot merely under S 304 or even under S 326 or S B‘>5 it 
necessary intention or knowledge is Dot established ) 


( 14) 1 AIR 1914 Mad 425 (4^8) 13 Cn L Jour 739 (741) 37 Mad 23C In reAdabala ilulhi’jalu 
[5« (’22) 9 AIR 1922 Pat 321 (322) 23 Cn I« Jour 47, Emperor v JJ/iimfaf Cfiamar (Omi=«ioa to 
d rcct Ls immaterial w here offence was either murder or nOthins at all ] 

(■29) 1C AIB 19‘’9 Rag 295 (290) 31 CnL Jour 557 Narayan Singh y Emperor (Jury can conrict 
for a m nor offence iMthout any separata cbai^ for SQcb ofleoce)] 

30 (’4 )29 aiR1942 0jdh221 (223) J7 Lock 516 43 Cn L Jour 416 193 Ind Cx, 714 /ajunruf i 
V Fmpercr (The question whether a witness is or is BOt aa accomplice i a question for tho jury to 
determ ne and it would amount to ft misdirection on the part of the Judge to 'ay that a witness ii not 
an accomplice) 
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direct that there is no prohibition under the law to com jct an accused on the uncortoboraW 
testimony of an accomplice, but that, considering the fact that it is tainted ei iJence ad 
that the accomplice is guing evidence on n tender of pardon which is liable to bo reiobed, 
it should be received with caution and mav bo treated as unuortbj of credit. He can abo 
inform the jury that as n doctrine of OTpediencj and prudence, Judges m India and rnglanl 
have laid dovra that it is aluaj'S unsafe to convict an accused on the uncorroborald 
testimony of an approver alone** See also the undenncnlioned eases” 

31 ('45) 32 AIR 1945 Sincl 132 {140) I L R (1911) Kar 45G 221 lad Cas 353 (DB). Gotaldit r 
Emperor 

( 43) 30 AIR 1913 Bom 74 (75. 76) 44 Cri L Joar 411 203 Iiid Cn9 111 (DB), Malaprasad SI ir/ar« 
V Emperor 

( 43) 30 AIR 1943 Tat 163 (167) 21 Pat 865 44 Cn L Jotir 507 206 Ind Caa 363 (DB) 

Saliu ^ Emperor (Tlie liilure of the Jndge lo nam the jury that they should not accept thcer 
of the accomplice unless it is corroborated in material particulars is non-direction ) 

(42) 29 AIR 1942 Oadh 221 (223) 17 Laeh 5lG 43 Cti L Jour 416 193 Ind Cas 714, ” 
Ftuperor 

( 40) 1940 Mad VV N 940 (913) *1010) 2 Mad L Jouf 468 52 Mad L W 492, In re Kesava Rfid. 
deuce ol approver not corroborated in material particulars — Jury not told that such testimony malt 
corroborated — Conviction cannot he snctained ) 

( 37) 21 AIR 1937 Rang 200 (210) 1937 Rang L R 110 38 Cn L Jour 783. Nga Amg Pe r 
( 37) 24 AIR 1937 Smd 162 (166) 3B Cn L Jour 808 31 Smd L R 82, Khadwi v Emperor (W«r« 

’ ’ ’ • idcnngtheW'f 

atisfy them thiJ 

• • . • . >icdallr 

rer (Where the Judge has warned the jury ahoot the danger of coQviclmg on the 

. . SJ 

, ce the 

Court of appeal may quash the conviction il the trial Judge omitted to caution the jury *5^ 


e evidence 


cf 


ror 


wror 


A f 

ftbs 

charged 

• white charg- 

i»o lury not pointing out unsafety of relying on such evidence, with sufficient force Thm amounts W 

misdirection ) 

{ 30} 23 AIR 1936 All 337 (353, 354) 37 Cn Ii Jont 794 S8 All 695, Emperor v Hraihun (A® 

■■ ■ cce to jury noltoef* 


( 1 y » “ j « 13 nnusual to conrH'* 

on uncorroborated le'tiinony of accomplice u not enough ) . 

( 90) 14 Bom 116 (119, 143) Queen Empreu v Ifogan linll (A Judge who combines fund ons o 
Tudgs and jury h equally bound to scrutinise accomplice's evidence ) 

Jgrj ' ~ ssion of such a direction ts an error in ^ 

(OC) 
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rot 


t Vii’iwiClti 


Mprrer, (\*torf of corn loratiT* f 
f •n.m -inor^ ef ttic tiory of iLe 


rf» in 7 tn 1 

(7’l “« \\ I < ] 711 i.tw » 7 ttn. J I 

< 71) I ^ W I l 1 1 *lls StHuJlonW 

("7* . J Wit I ^ u/vn t « ) t» ftCAtit-IiJiti/v 
/ 751 . i W II « 43 ( (.-It; »«♦» « T n or. 

< tri) IT < ri2 irc- i. m 7 r,; . (>//tn 

(•^O 21 Cnl (3 T) ira « (,*uom 7 .,/» •• 

< ir] .1 Ct! '■ri HTl 4Iwu.Il.n* v«wn7o>;rru 

<(>^)2JC«17i'3(‘‘"7( CCilW S ^ 3 JoonfuU. 

.Irnrr — It BIJ t !• P nf rin»t r. lx •• I ll 
11-1 n (I ' farlipu «r fi ->nrr ) 

<D*) 2 C-iM\ \ M (•>'') Jo;pB7pant > 7 » tv M » ^i>« 7 ir 7 tr 

< 0») S at W S C72 (CT<I / t; -it Aoni 7 v . Wof u' 

< 15) 2 KUl 2 111 Otl 73 (7l) 15 < r 1 J ur «i» Wonrtitr |Jir t 7 njvpor (CorTrlcPilion »1 oold Uj 

in mal4 r »l I art pular ]•> 1 1 n., not il^ddr ninr I ui lo tl r | ar(iPi(«t n of lltoaccuM^ ia (be erlmo ) 

(■21) 11 Mil l'»'il C*t 701 (707 703) 51 Ul IW ( n 1 Jojf H>00 7 npfnr v Jamal4\ i'aJttf 
<27) 12 MU 1 1'SCil ICl (ICI) 20 Cr I J wr 3 i7 ll<ttfn.Ut \ath r 1 mi^rot 
(2'») 2C Alll lO-’O ai 37 (ro) OCail'.l 30 Cn I> J Ilf 435 } rlth Uchitn t J mftrer (Uul tli« 
Ju 1-" nu t not tftl tlip jury l! at meli of aofli «iii» « 4 » « In faot rorroUtme tlie wilnwi) 

(22) 1C Alll lO-.’J Oil ^37 (».M) 31 Cri I< ir Ki7 t mj^ter % ifttlheict (I ti lonco of accomplieo 

ataaJi on llip wmo foatiiigiit any olLpf ptllpupo) 

( S.’} 19 Ain 1032 Cal 223 173C] 33 Cfi li JotJf 477 O Um 4j;»Aiit t riniifror (Aceomplleo Inelulci 
on« «1 0 pov"! *4 an asonmplioc ) 

(31)21 AlU 1J31 aUI4 (IlC) 35 Cfi L Jour 551, 5Ail«tft»r>iK> T rmperor (Judge anting without 
a jury— Same rul« applnii ) 


• T Anipfrer 

(■•Ilia MU 19»3 l4jh 1 (’7) Aloliltt 23 CtVlj Joot 513. Karoin Das 7 Amptror (Contetisvou ty 
one o( the aau^ed cannot be used to corrobimile the accomplice witnc4-,ci> ) 

( ’1} II AID 1971 IaIi 337 (35^) 23 Crl h Jour 731 Tola Stnyh ▼ f mperor 

(21) IIAID 19M ah 4iJl (1S2) 25 Cci Ir Joir 079 AAuiIn J7rf \ / mpfror ' 

( >5) 12 AIR 1925 ab 432 (131) C aU 183 2C Cti D Jour 1332 DVtau.ala’- Ainperor 


I 

( 63) 2 W eir 796 (797, 70u) In rt PaUitaiant 

( 91} 1 5rad L Jour 397 (103 101] (ro) Queen I mprets \ hunjan ilenon (Corrobomlion need not 
extend to eiery part of accomil ce » rtateincot) 

( 11) 12 Cn L Jour 150 (158) 9 Ind Caa 897 (Mad) In r* Vasa liao 

(11) 12 Cn L Jour 170 (174) 9 Ind Cis 979 (Mud) /w re Talari Naramasitamj (Eridenco of 

accomplice sbould not be accepted except for epccial reimns) 

X 11) I’ Cti L Jour 210 (210) 10 IndCaa 291 (Mad) Nanyigodu v Anperor 

( 12) 13 CnL Jour 305 (314 315) lllndCasSW 35 Mad 217, / mperor 7 Dxlal anta 

( 12) 13 CriL Jour 352 (357,366 372, 381 397, 401) 35 Mad 397 14 Ind Cds 896 (FC) Ilutha 

lumaTaiwamx r Emperor (The Judge abooH a]-.o tell the jury at the same t me that if they beheta 
such evidence they slionld convict ) 

( 91) 4 C P L R Cr 1 (6) impress v Tantid JJktl 

< 21) 8 AIR 1921 Kag 39(41) 17 Nag L R 113 23 Crl L Jonr C73 Coi unfa v / mperor 

( 10) 11 Cn L Jour 71 (74 75) 4 Ind Cas 891 12 Ou lit Can 118 ?/ufi6a y Einpeior 
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He must also tell tbo jury that the corrobomtion of the approver s evidence mnj* 
be mdependeat tcstimonj T\hieh affects the accused by connecting or tending to coanec 
him with the crime m other ViOrds it must be evidence uhich implicates him tkln, 
which confirms m some material particular not only the evidence that the crime hajl^a 
committed but also that the prisoner committed it ** See also the undermentioned ca--a. 

(C) Co7ifcsstons of pmonei — The question as to the admisaibihty of i 
confession with reference to its being voluntary or otherwise is one for the Jndge to decdi 
and be cannot leave it to the jury See also section 2M Note 3 

29 Co Ij Jont 311, Ifuni Ham v l^mpfror 

30 Cti L Jour 9«2 Late v Emperor (CorroboraUre eTidence 

“ *■ 4S4 JfljiTJ DhanuK v £mprrw 

72 Ram Sanip Sinufi V Lmpfror 
i.ailash ilisur v Emperor 
nalh Pande v Emperor 
d Sheifch (It IS po nted out m this ca ““ 

( 12) 13 Cn L Jour I"! {l'>6) 11 Ind Cas 968 1 Opp Bor Itol 96 Afi Tat t Emperor (E-peejUj “ 

excise ease corioborntion is necessary ) 

( 11) 12 Cri ti Jour 132 (137) 9 Ind Cas 778 6 Low Bor Bui 4 Nga To Ch\l v Emperor 
1 24) 11 AIB 19^4 Bang 173 (174) 1 Bang 609 25CriLJour381 aiouns Lfly» 

- - . « rt » „ vmperar 

cerrobor»> 

evidence ) ^ 

( 11) 12 On L Jour 2S6 (289) 10 Ind Cas 682 38 Cal 5o9 (FB) Emperor v Gopal (T« 
be corroboration not only as to crime bot as to tbe identity of each one of the accused 
proceed from an untaint^ source ) 

{ 81) 18 AIR 1031 Oudb 172 (176) 6 Lock 668 32 CrI L Jour 800 Bhuneshu;art Ptrthad v 
(Evidence of a spy or a detective ) 

( 11) !■> Cn L Jour 637 (339) 12 Ind Cas 613 (Oudb) Uakbul Aht lad v Emperor 
qu red 13 not the corroborat on cf tbe narraf ve of tbe oflence commit ed but must be as to we wen ; 
of tbe accused ) ^ 

( 81) 21 AIR 1931 0«1 eol (653) 36 Or L Jout 70 Kasim Ah r Kmpinr (S»jmg ■>>•* ) 

of two accomplices m ght bo used to cortoborale each other il independent was held to be 1^*®“ ' 
" " 'oman Sfiiiram 


(28) 15 AIB 1928 Oudli 207 (203) 

( 29) 16 AIB 19'>9 Oudb 321 (326) 
not be direct ) 


SmdLB 62 
2^tir AJtmad v 
116 LT 453 


S) adim r 


524 60 S J 696 2Je^ v EaskemlleJ 

34 ( 37) 24 AIR 1937 Cal 269 (272) 38 Cn L Jour 1018 SanyaeJit Gain V Emperor (Jadge 
the statement of approver that he intentiooalJy refrained from identify ng the aconsed to be tioe 
directing jury accord ngly while it is for the jury to decide what construct on they should 
apparent failure of approver to identify _ Thia is misdirect on ) 

( 86) 8 AU 609 (313) 1896 AH 176 Queen EttpreM v Baldeo 


( 84) 10 Cal 970 (973) <3 leeM E npress v Pepin Buieas 

( 01) 28 Cal 339 (343) 5 Cal W N 517 Kamala Praaad v Sital Prasad at 

y Emperor (U'*® 


gji (Statement of 

approver can be regarded as eorroborat ng that made by another approver ) 

( 24) 11 AIR 1924 Lab 727 (723) 25 Cn L Jonr 1347 Eatara Smgh v Emperor 
( 22) 9 AIR 1922 Nag 172 (173) 23 Cn L Jour 391 K»sa» v EmpLr 
{ 21) 8 AIR 1921 Lab 216 (218) 23 Cn L Jour 158 Lala t Emperor 


Emperor (Judge 
Vridhichand Soiec^^ 
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TJ' Till 11 - Kl j M 1 n fl n (' fi-i flrr jv.l t .I \ 

if '■tiir Mtlinvl' Jn’-Af -c'' 

} w \ Ik n 1 1 1 U f ‘ » KI r B rm» tr f «- 1 t \U‘ t ‘.Ur V ) 

, - j ir* -'nlir >nftt -Irri nl^ r't fM'-'.eitf'ri"-''"-! 

I*- r- 1< r ti r « if t' ' V n'l w I I i In '“i f • 1 f> ' r-, j ,, f'l'V ^ i 

t' r j m f’ > il 1 1- 1 U I In t I « « I l‘ c i*T t 1 ‘ 1 1 (=n ri -* » ’* h\ 

iloTxn I'lH •«it') 1 It m 1' {V nil *11 r m i n In'’ iitnillri'li'i'''-! 

iijKT' t 'lif r^' ! 1 1 til’ll I’l' n I n •• i b b 1 nil' M I'm «■’ 1 t' it b <vn\ ir; m <-n i.i 

( ■■'■ ?1 MI m r C«1 ?** (7»*l M Cl I J/' T f-r fir.) if-? /’ 1>li JI » / n.-vt r AM -« 

• Jti ! I- <1 riK 1» ll • j n tn W 1 «l >il > r » n p->nl •!» •1'“ t i Cf r"'* I i 

ro II l> n rrfn n li« M i fil>- > ll « i> f j rt (k 1 i « ( t ' t » i> n t « ' 1 1 

( Hi il AIIl \ '14 <* 71" (Tl«- Tn I Joj? 1' ! in i! < Kiv » / nr<’ r i-. .*!/.« ) 

ron!" 11 « n 11 ji RM nr n" » In c« i"n- l err rf Uw 
( 14 It Mil im CkI C'l (f *.’) Cm I J ir "0 A-h'im 4 » r / nf* p, 

36 ( f*l 7 *'ulli W J{ Cr 11 dl ^ rrril trv Vunjfr 

( 101 17 Mil inflCd rn {ri‘.( 'TCnU-- ; » A«r«f / T (Ii . . Kn ri I, «Lere il" Ti 

I " inn I m Ik rn n triirli t j roTl 1' \ ll»r j iry I- <-»f t1 *l lIi** cnn(r*» enni* n» tl r tr ir a~p- n f 
priiinerRe nnrurin « l) ihr rnme ) 

(7f)2'i ‘•Jill W II Cf S3 I.'-*) llurirWun-fi; 

(73) 20 ‘•mb 13 II Cr 33 (■’*.1 Qu^rn » fiwt^urf.C7> v 

37 (<3) 32 Allt 1043 1 C 1»1 (l»4 tlato I H>ife » Ktnj iTIi*’ ;if7 'linuU U wirnni Uii 

« uU 1« <t«Dfr j« in Hr rit'tnr t «ri :i * n I n | U inld 4) e n-ijlli o{ tlic Bcro**-! ly i» 

• itnr 1 tnd iinrnrr I r»l« 1 f p~t nni ’•li i irrr ) 

38 < D 30 ChI \1 S 2.3 lJ2Ci IH j Chj.M. « ! nj ft , 

( CC) 31 Mil lOJ' ( al I H 14 ) 43 < i U S 71J 7.*IJ ilH i //inrill (7/ JrJMi i ' ujiror 

< 6C) 2 tl 1 3(/7 o (« /■! rr C/ n> t 

( 0 J| 2 M ir 9)0 ill 9] I /ii rr 4 Ainni 1 1> » i itrrtl nil I n jl an abiolutc ruin — Tli i 

I] J tio 1 in bj )i a <u !■> « lir tr ti r • (I J>a«il nl (I t comI< jo r i ~ • Jo lit ni te tlic li 111 ( 
conf i>i) 

( 91)2 lltirMO (501) /nr/SoU/in 

(30| 17 Alli 1930 Ltli 2S7 (.>9*| llUlilOu 10 Cn L Jojr lOIC Iryun Sinyli t Anircror (II trie 
lion in tliii caw tlioj.b \ ttj pro nj t an I cirl/ conf « mn «ai act<ii upon at llicro it as corroloral on ) 

( 29) 1C Ain 1029 IaIi 997 1590) 30 Cr. I Jour 6l0 Ht ViMn v / 

(21)H Mil 1921 Ittl 3J7 {SJi) 22 Cm L Jour 200. Va'iiiJkIIiv Amperor 

I 29; 10 Ain 1029 lilt 212(213) 8 lut 2C2 dOCriI.Jour 716. SAco WnrainSitijIi T rw;cror (II lioivi.ver 
tbp tribunal rompt to tbe concIuMon tbai the conliR^ion as a irholc Is n IrulUful slaicmcnl it enn act 
upon ibt conli'i on ) 

( 34) 21 AIli 1931 Cal C51 (C3i) .>C Cm L Jojr 70, AotAimJIiT £i>ippror 
(8G) 10 Mad 293 (302 JIO) Quten /Innyi 

( 95) 18 All Ty (>>1) 1835 All \3 > 227, Qutin Lmyrtti » 3faAa&ir. 

( 78) 2 Cal L llcp 132 (133), Jn fC Sa/»r«Jdm 

39 (41) 31 MU 1911 Cal 219 (253) 46 Cn Ij Jour 131 216 Inil Cis 129 (DD) £inperor t Anxrer 
AU (Mbere a ritractrd confession is (he only etilenca in the case it is the duty of tbo Judge (o po nt 
out to the jury that llic only direct erideocc m the case is that of tbo confession that a retrictcd con- 
fession 13 not as strong as one itiucli the accused adheres to hut that cten so it is open to them If they 
bel eve the confession to found a conviction upon it It should further be pointed out to them that the 
evidence of asboeiaiion of (he accused in or before its comoi ssion and his conduct subseQuent thereto, 
if they belieic it is evidence wLicb aflords some corroboratiou of the confession ] 

{ 41) 23 AIR 1941 Horn 50 (S3) I L B (1911) Bom 27 192 Ind Cus 671, hmveror v UAajitantfjl 

BiUiar {Confeo°ion not inioluritary merely because it 13 retracted— Retracted confession may be made 
ba'is of conviction ) 

( 29) 16 AIR 1920 Mad 837 (939) 53 JXad 160 31 Cn L Jour 768, Ktsaia Billai v Emperor. 

( 93) 2 Weir 510 (511 512) In te Chinna (7/icn<ia<2u (10 Alad 295 explained ) 

( 29) 16 AIR 1929 Oudh 381 (382) 30 Cn li Jour 907, Navab v Emperor (Retracted confession tho igb 
not found to be true m certain parts is snRkient for conviction ) 


753, iSnniuii Cas V roijrrcir (Extra judicial con- 

( 96) 21 Slad 83 (83) Rnlitic Pro tcutor v, J*amaM (Bat the weight to be attached to such confessions 
depends upon circuni'tanees ) 
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li'etl upon it if the reasons for its rctnction appear on the face to be See also ta 

iinderincntionotl cases 

(D ) Confessions of co cccwsw? — Hie Judge should tell the jurj that a stakmcLt 
of an flccuscd person riliich does not amount to a confession cannot be considered at allu 
e\ idcncc against a co accused that a confession of a co accused may, under E 30 of Ita 
E% idencc Act, be considered against a co accused,** but such confession, without corroloratioa 
"Will be insuflicient to sustain a comiclion of the co accused'* and a retracted confe‘^ion cf 


( 21) 8 AIR 1921 Siod 129 (130) 25 Cn L Jour 571 1C Smd L R 07, ilahamud v i mprror (QjpUib 
of corroboration is really be idc tbo matter — Tlic Jadge has only to decide whether the coales^ioii 
tendered in c\idence lias been \oluntanly made) 

Also see g ICI, NotelS 

-40 (45)32 AIR 1915 Lab 105(110) 47 Cn L Joor 4 ' ILR (1915) Lab 290 220 Ind Cas 467 (FW 

•AbiZid Rahim \ Emperor (It la for tbe jury to ray whether all or any of Ibc circumstances relied ob 
ns corroborating n coiifes«ion were in fact e«tabli«hcd bv independent evidence and further wbelter I eJ 
sulhciently corroborated tbe confession ) 

■{ 40) 37 AIR 1940 Mad 099 (700) 41 Cn h Jour 909 IfW Ind Cas 415 In re Banjara Rftfdi (Coa 
le'eioa — Mere fact tbat accused baa giTcn srrong description of way in winch he hiUrd decea^ u n 
ground for acquitting Iiiin ) , ,, 

(40) 27 AIR 1940 Pat 511 (515) 41 Cn L Jour 472. Emperor v Jate Vratm (Court is not boimd 
aceeit whole confession— It can accept part of it (oiind to he true and reject rest as fal-e— ^ 
■( 30) 37 Cu L Jout 970 (976) 164 Ind Cas 721 (Cal), Daud Shtxkh t Emperor (It h no e«" 
the jury first that the accused has made a confession and then sending them oot of Court waurw 
question IS discussed whether the confession ought to bo admitted or not ) , 

(80) 18S0 Bat 242 (243 244) Queen Empress t Dhagi (Retracted confession — Jodge sboflld sUW 
him elf as to faUity of any allegations as to improper pressure by police and should u«c ererj r«»®w 
etiort to nseertsin to wliat eitfint details of confe>sioa are corroborated ) . 

( 84) 21 AIR 1934 Cal 853 (857) 62 Cal 312 36 Cn L Jour 495 Easimwdim t Emperor 1^”“ 
a confession is once admitted in e\idence, tbe Jndge can withdraw it from the jury where he flo“ ® 
tbe subsequent evidence tbat it is inadmissible ) 

41 (35) 13 AIR 1925 Smd 116 (119) 35 Cn L Jour 761. Topan Das r Emperor. . , 

(•80) 17 AIR 1930 Cal 189 (141) 57 Cal 601 31 Cn L Jonr 610, Btftram ift v Emperor 
Bion proved by a reply of a witness to a leading question— Judge shoold tell tbe jury as to h®* * 
evidence should he treated and what weight should be attached to it ) 

( 28) lo AIR 1928 Cal 416 (417) 20 Cn L Jout 527 BJuidreswar Sardar v Emperor (R 
- ♦ 1- _ . . . d) 


•eased thro r 
It It Is 

n Ahmed v Emperor 


(73) - . - 

(06) • (Failure to warn IM 

jury IS a material error ) 

( CO) 6 Bom H C R 10 (11, 12), Reg t Shetlh iltya (One of the accused neknowledged his 
at the scene of occurrence and declared tbat the co«ccu<=cd was tbe instigator of, and principal ftcto 
in the eommia'ion of offence — Held jury ought to hare been told that the statement was no evidence 
against co accused ) 

42 (4‘>} 29 AIR 1942 Nag 127 (132) 1 1. R (1942) Nag 749 44 CnLJourl8 203 lndCas2l4 

(DB) Goiernment.C P and Berar v Raghuram Podaji (Judge to point this out to jury) 

43 (40) 27 AIR 1940 Nag 230 (233) 41 Cn L Jour 5S3 183 Ind CaS U6, ZlaroltlojoV 

Emperor 

(41) 

(34) 

(34) 

( 29) ror (CoufeS 

sioii to be of any value must implicate the maker of it to the same extent as it implicates the 

■co-necn-rf^d ) 

fOO) 0 Cri L Jour 303 (309) 1 Ind Cas 547 (Mad), Kuppan v Emperor 
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•V r » f 1' 1 1’ I rn'i m ’ ■ •>•’1 t’ ■»1 » t’ t 1‘ f f ir*" 

f ^ 1 1r i' rn f 'n I*" r ' r n' 1 t » ** Hf> «’ ill «’' » !» rt t it j’ I'p i 'f ".f Lt\<-n 

1 \ r> ] M in' r j r IN f ' it^ 1 t'l < *’ ' r- n'Ur 1 i» < >n»i 1 •! n*^ 1 e -t/ 1 (m •» txi* r « 

I] n ril-vi’ir'l lull «' li’ r>|r nr»»1inl»«'ift«n'^<fi“t fr'-- n-'l m K tT"*! 

fotn Kirnli'* i\tlr»ir-< i ' nn ri'f tnj ’ rg • 

( ] I'ir'i f j I 1 nf torn trftrf If '/v } r I'lJfi 

t 1 n 1 t' ' j I i mil • h i«« li'< jir im, * n < ‘ i i ( fr^ n » yr,- l«. d j 
of t I'i’i n I’m,* 1 1\ «'i t (' 'I i'l» i» j 't 11 1 | 1 I »Tiu !• f n 1< l-'ii ii m a mil" ^ ( r ll i 
Jim if ll I \ " I'l « i»l r ii <1* n \ I ,■ t • j fit ill 1 * il 1 ' 1 ^ 1 iM' i' n \i 

in JO -j (! I Cl* t »i !•< I r f < I ill • I* 1' lli< jiiii I n\ in llic nl* * i • < I in « ij ’ i nt 'i i 1 1 
til' 1 •>' ll < iM' III "1 I 1 ll fc«i»l < nil I c> I 1 > 111 ti t I ! I r> 1 .) ll U 

1« Inn' 1 n 1 1 nil 1 1 ll\ 1 n if t» i « \| linilii n. n l '< n « ! i i 1 1 ; ir\ t k in I 

(iCi e W. ( 74*1 (*<'| 10 Ma 1 1-2 l^ayrn / cn/tr » i / i»u ‘.a if ‘ f » « ! . • • i 

ln» U in ll r 1 r mv ol ll « c- i csl t 

( Kr) 2 \\ , r 742 (744) 7'i rr in t i7» 

( Ki) 2 \\ 1 If “41 (74 J), In rf Kn n ijpi 

( TO I Mill KKKl) 2 Ucir 740. /U-; . tra'ijurt //uJijo 

( 77) 7 Mai 11 C ll Air XT (HI 

1 i'll 10 Ciil 070 (074 '*71' ^i(<-fn I » /-/j m / i»' H ■'’O in ab-'n n nf > m i -ol — 

Jury fill 1 1 'l lin cau'innn.1 n i i xUvli •m »<■ ^l i *1 *11 I • •ucli ti if \ n rtpryi »» «. i n.i ili i 
innVTr fi( il ) 

< I'O) 1^-9 Jill 470 (4'*'ii <,>noni / Kirrr I » .Hint ili C- kU c n(<-» m i* exi |i-ncr cif ili nciki'*; 
Lind) 

( O’*) 8 Cal N 740 (7*»0) l/nn7» Tm in » 4cniT 2/ocvin 

(TO) 4 Cal 4-3 (400| 3 < al Ic U'r J70 <l Ul I cnpr<»i t <»' -itciifi < 7 u' rrJ u‘( < (Su(*; ipik' nf to'rn- 

Imralnc c »ii3 nn li i« i i« uf» n « o im lit *■ * I rx li c i»< ) 

(77) 23 i«ulli 'N llCr.*ll24 J’j) ' X<»yi 

( 74) 81 Sutl) ll Cr CO (71) (jiutu \ StJhn JfunJuI 

(‘05 1900) 1197 1900 [.o* llur Itul 3C^ (3C- 3C9) .Vjt D.i A'vin i Cufm rmprru 
(09) d Cri ll Jour 401 (407) 33 Mad 4C tlnlCaiAO? fn r«Ci<f(iya<{ii 

V73] 19 Sutlj 7V ll Cr C7 (07) 10 Dc-ns I, ll 433. (>><«'» * f><Li4 f(i (Coiifoa i m lu bo u( iiiit t iIuo 
mu*l Imp'icato tlio maLcr to tb« miiio oxtrnl •« it implicnUa tUc coac^usnl ) 

( 7 J) 19 huOi W ll Cr 1C (23, 27) . 10 Deng L It 47S>t. Qiuen ? Hohesh Siittat (Conlcaiiori can be 
eon‘i Irrc I ao far only ai that particular ttaUiiinnt o( (net ItsrK extenU ) 

■44 (4G)87Antl9IGCill39 (140) 49 Cal \V N 719 (720. 721) (DU). f/or«p.iJa OAarami a fmprror. 
(Tbo proper diroc-lion !•> tbal tlio value of l)i« ntmeled con(,.v.ion U nil ajainat Iho eo nccu nl, and 
tbal tbc wordi iiiPin aibal (liey tay an I tberef >re unleai tbc other CMilrnco nsninit tbo coaiccusel u 
EUb^tantially Ibal »bicli mil aland on itionn legi nn 1 juiUfy o coinictioii, tbo confession it-<‘U slioull 
not be in any nay iis»'l to Bopport tbe conriclion ) 

(41) 2^ AIR 1941 ISoni GO (7J) IRR (1911) Bom 27 192 Ind C« G7l, rmpew v Dhftjii. m)n 

Btsrsar (Di tmcUaii Utispen use of rrtraeted confession sgamst tbe rnnkcr am] its UsC against cu* 
accused, poiuted out Rule as (o corrobintion in niatoriat particulars h one of pru Iciice and not 

( 01) 23 Cil C8Q (C90 C9l) 5 Cal W N G70, rasw v Einy-l'iHperor 

(•25) 12 AlR I92"i Cil 40i> (407) 20 Cri li Jour 3GQ, Jloijej Sardar v f.’iiipcror. 

(’26) 13 AIR 192CCal 374 (375) 2S Cri L Jour 11 16. In re Xbrahun 

( 33) 20 AIR 1933 Cal 0 (8) 31 Cri h loat 23, Kttshent i4(i v. Emperor (Jury must be ilirueteJ ns to 
tbe circumstances undit sibicli rctraclc<l confession of co-accuscd cm be acted upon — Omission 
amounts to serious non direction ) 

(’10) 11 Cri L Jour 538 (539) , 7 Ind Cas 915 (Cal) Uarendra Pat y Emperor 
( 20) 7 AIR 1920 Cal OGC (9C7) 47 Cil 4G 21 Cn L Jour 775. Ilemant i ffinnir v Emperor (Judge 
must advise tlie jury as to tbe attitude to be taken by it towaids ntmoted confessions against 
CO accused ) 

(31)21 AIR 1934 Cil 873 (858) , 30 CrlR Jour 487 C2 Cil 312, KaJimudJin v Emperor 
tButsee(’4I)28AIB •“ . - . _ - - . 

263 Abdul Gafoorv 

45 (’92) 2 Weir 520 { 

46 (’36) 23 AIR 193 r v 

Emperor ((1915) 11 Cc App Rep 45, followed) 

( 33) 1933 Mad W N 320 (321), Arumxtga Goundait y. Dmperor 

( 25) 12 AIR 1925 Ca! C6G (667, ufi8) 5> C\1 223 26 Cm It Jour 1155. Satyix Charan v Emperor 
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CHAUGE TO 


reasonably be true, and 'which la consistent mth innocence although thej nerenot coniic 
of its truth, the accused is entitled to be acquitted See the undermentioned cases” ivi 
the proper mode of charging m such a cobo is laid dow n The jury should be told tbit 
question -whether the possession of the article was recent enough to attract the pre^umpl 
of law imdei s 114, Illustration (a) of the Liidcnce Act, is a matter to be decided bj tl 
from all tho circumstances of the case 

(F) Circumstantial eitdence — In cases where there is onlj circtmbUn 
evidence against tho accused, the Judge should direct tho ]ury to find (i) whether 
circumstances from which an adverse inference is sought to be drawn against the acen 
have been proved bejond all reasonable doubt and those circumstances are clej 
connected with the fact sought to be inferred therefrom and (ii) whether tho circunisU: 
are incompatible with the innocence of the accused end incapable of an explanation vi 
any other rcasonablo hjpothesis than that of bis guilt A theoretical di«coar«e on wta 

47 (43) 30 AIR 1913 PC 211 (2U 216) 45 Cn L Jout 241 210 Ind Caa 5S9 OloGeorgeGJi 
V The King 

( 42) 46 Cal W N 54 (5C) (DB) Faith Al» t The Ain<| (To tell the jury that the burden ol prwl u 
the accused to ehow his innocence la miadin-ctlon (1915) 1 1 Cr App Rep 45 relied on ) 

4- - - - “ |1 


bion bad been transferred by dacoity or that he had dishonestly received or retained it kno™a 
having reason to believe that it was stolen property ) 

(37) 24 AIR 1937 Pat Ifll (19o) 38 Cri I» Jour 129 Rajendra Nath t EtnftTOr (0a»* 

Ss 411 and 414 Penal Code — Presumption under S 114, Evidence Act, not arisiCS — ® 
tell jury that there la no evidence of guilty knowledge — Oini» ion to so direct amouaU to 
error vitiating trial ) 

( 36) 1936 Oudh W N 187 (190) Beltane Emferor (Wrong statement of the law— JudgeasiiBJl'*''! 
presume that accused put stolen property deliberately id a certain phee) , 

( 36) 37 Cri L Jour 976 (977) ICI Ind Cas 721 (Cal) Land Shtihh r EmveroT 

TotdRM'linc’ n lliaonsB C-l..-. r i. . ^ « , t> p rd.™ ' 


oeror 
m po5«e V 

accused— J udge ought to have drawn attcnlion of the jury to this lapse of time ) 

( 99) 2 XVeir^515 (516) In rtf Matntnadt (Charge should make reference to the lapse of tune be ^ 

(Judge must draw attention of the J 

to raise the presumption the poa.es’*®' 

the stolen property should be exclusive as well as recent } 

(66)5SuthW R Cr 3 (3 4) Queeny Naram Bagdee (Direction to convictif accused failed toeap 

and ^ 


the prisoner if they believed that the pnsonec had sho va 
to exception ) 


iij iei.Liu 1 ludb me jLiij “ 
the stolen property to the pol ca 


tshtcart^ 

juilty of S' 


49 I 2J) 30 tri L Jour S42 (543) 115 Ind C«s 831 (Mad) In re Ilutliu Vira Velan 


50 ( 42) 29 AIR 1942 Cal 524 (526) 43 Cn t Jonc 860 
(40)27 AIR 1910 Mad 1 (3 4) 41 Cri L Jont 369. 

assessors ) 


202 Ind Cas 604 (DD) Emperor v 
In re Kanakasabai Ftllai (Case trie 
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ciiciimetantml tMilrncc couclml in n lan'^inc*’ which won] 1 l-c nninfcIliKil Ic tn the jiin n 
quite woitlilc'’^®* The Tiilpe shoiiH tell the |iin that Ifstinionj of c\e nitiic‘-v? h not 
Keoe='=Ai\ to the C'l'il li«hinent of n rhnrfro of nmrlrr nr 1 if from (lie circiimstince^ of the 
ca°c thc\ Ind no doul t to the p»>lt of the accii«od Ihcv innst t,i>e cfTi'Ct to tint dccmon ** 
In n case dej'cn linq on circunntantiaj cm fence the jmction of inntno n of cml inijxirtancc 
nnd it i« the dut\ of the !u ];?e to h\ rniiih i ii in Inn ch to the jiirj on the nl -ence of 
inotnc which n n circiini'-tnnce m fnxonr of tho nccuicd 
See a1«o tho iin Icrmcnlioned cx'-ci** 

(Gj Injcrenccs to lie drann from tion-<xamtnalion of tiititesses The jur> 

ought to bo told that no ndxcr o inference cm Iw dnnn ngninst the ncciiseJ from I113 
non csannnntion of w itnc'sca ** But the inference to ho draw n from tlio non oxnnimation 
of rro«ocution witnesses is n matter to be considcrwl with reference to tho circumstances of 
each iwrticular case and the Judge should direct the jurj to consider t!ic question m the 
light of the circumstances nnd facts of each case** Thus, where it is proved thnt tho 
prosecution had material witncs-cs who could liaxo gnen relcxant eMdenco nnd that they 
had been deliborntelj kept back, the Judge should direct the ]ur> to draw an adxerso 
inference against the prosecution 

(41) S3 AIR 1911 Cal 100(103] ILK (1910) 2 Cal io8 42 Cn L Jour 3S5 193 InJ Cai 302, 
Entperor v ilujaffer Sheikh 

(39) 20 AIR 1939 Siad 309 (SIS 316) 4lCriLJoar28 ILR (1910) Kar 249, Slirtoa /rtfianand 
V Emperor, 

(87) 24 AIR 1937 Cal 439 (439) 39 CnL Jour 966 ifd Shori/f Khon y Emperor 
(31) 18 AIR 1931 Cat 11(13) 32 Cn L Jour 418, JoAura J9iS» v Emperor 
( 26) lo AIR 1933 Cal SSI (333) 30 Cn L Jour 120, if D Sasmtddtn v Emperor 
( 16) S AIR 1913 Cal 314 (318) 19 CnL Jour 81 Athra/Mtv Emperor 
( 34) 21 AIR 1931 Cal 124 (126) 60 Cal 1339 35 Cn L Jour 567 ilanar Ah v Emperor 
( SO) 17 AIR 1930 Cal 370 (374) 63 Cal 96 33 Cn L Jour 10, Coirrnmrat of Eengal v Santi i?am 
ilondal 

( 83) 20 AIR 1933 Teab 94 (96) 3a Cn L Jour 476. Namb Khan v Emperor 
( 03) 8 Cal W N 278 (286) 1 Cn L Jour 121 (FB) flurjee UuU t Imam Ah 
[Bee ( 26) 30 Cal W K 376 (379) 27 Cn L Jour 1231 08 lud Cas 102 ArajaU v Emperor ] 

51 ( 41) 28 AIR 1941 Cal 106 (103) I L R (1940) 2 Cal 2o8 43 Cn L Jour S8S 193 lad Cas 303, 
£mpfrorT ilujaffar Sheikh 

5, ^ -A , . « . . t 

ILR (1937) Lah 371 31 

IS 332, Upendra Nalh v. 

l/T 
and 
jury 
xYifa 

that night is erroneoua) 

( 37) 24 A I R 1937 Cdl 756 {7a7) 39 Cn L Jour 182 I L K (1937) 3 Cal 315 Ekabbar llondal t 
T’lapfror (tn coo'piraey cases, the inferences which are to be drawn by the jury and which the jury 
phould bo directed to conaider with regvrd to tbeir conspiracy rerdict must be even it they are mete in 
ftrences supported by solid cridenee ) 

( 32) 8 Cal 121 (125) 10 Cal L Rep 151, Emprese t DAunno Kaii 
10 Cal 110(149) l3CilLRep35S TJurryOkum'T Empress 

(•M) 26 A I B 1938 Pat 579 {o91) 40 Cn L Jar 147, Tusuf Zlia v Emperor {Held that 
not liaro inrited the jury to a^sumo that the witQe:>3ea who had not been examined had 

Cal297(293) 48 Cri L Jour 427 318 Ind Cas 229 (DB) /vUMmo/i 5iAiar t 
Z that adicrv presumption may be drawn from non-examinatiou of material 
oxplaua fo' such non-exan i i forthcoming — . Judge then adding 
i<«i inn ifca-<el> by such non-examination-^iTeAf, tins 

- L Jojr 964 Efi v Emperor 

»oar 615(616) « 


5 

Emperor 

5‘ 
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(H) VTanwig tn cases aitsttigoTil of sexual viaUets — The Judge should Tfira 
the ]uij tint in charges made bj a woman m cases arising out of sc\iial matters it is uiufe 
to iclj solel} upon the tcslinionj of Hie woinan^ anti al-^o direct the jurj as to sikthtt 
thoie 13 anj e\ itlcnce corioborating the teslimonj of tho woman At tlic same time, lie 
Judge should point out to the jm> that the} are cntitlctl to coniict tho aecit«ed uront^-e 
tnicoiroborated testiraon} of tlio woman, if, after proix?r scrutin} and considering tie 
warning, thej are satisfied with the uncorioboiatctl evidence*® 

( 32) 19 AIR 1932 Cal 474 (477) CO Cal 1361 33 Cn L Jour 871, Saro] v Emi4:ror 
( 32) 19 AIR 1932 Cal 118 (U9 120) 53 Cal 1335 33 Cn L Jour 133, Chandra ▼ Emfirt 
( 31) 18 AIR 1931 Cal 752 (755) 33 Cn L Jour 85,SaIi Shetlh v Emperor (Mcrelj asking tbejury » 
give their duo consideration to the absence o! material witnesses u not sufEeicnl direction — lory oQ't 
he specifically told what is the prtoumplion that they arc entitled to draw ) 

(’30) 17 AIR 1930 Cal 708 (709) 53 Cal 580 32 Cn L Jour 228, Nabahalx v Emreror 
( 30] 17 AIR 1030 Cal 181 (484) 32 Cn L Jour 33, Eoc/uim Khan v. Emperor 
(•30) 17 AIR 1930 Cal 134 (133, 136) 31 Cn L Jour 918, Nayan Mafidal t Emperor 
( 20) 13 AIR 1920 Cal 728 (729, 730} 27 Cn L Tour 398, Jlarx Charan v Emperor 
( 23) 12 AIR 1925 Cal 872 (373) 62 Cal 503 26 Cn L Jour 1037, Ledu Holla r Emperor 
(’23) 10 AIR 1923 Cal 617 (519) 50 Cal 318 25 Cn L Jour 467, Afd I'urtiil v Emperor 
( 18| 5 AIR 1918 Cal 314 (317) 19 Cn L Jour 81,y|jhia/ JI» v Emperor 
( 10) 3 AIR 1916 Gal 355 (353) 17 Cn L Jour 92, Abdul Shetk t. Emperor 
(’33) 20 AIR 1933 Pat 481 (481) 31 Cn Ii lour 828, Emperor v Kameshtiar Lai 


jveTM lafe' 
isou 


( 82) 8 Cal 121 (124, 125) 10 Cal L Rep 151, Emprees v Dhunno 
SB (42) 29 AIR 1942 Bom 121 (123) 43 Cn L Jour 621 200 Ind Cas 261 (FB), Emperor T 
Tatya (Rape case ) 

(’11)29 AIR 1941 ^ag 324 (320) 43 CnL Jour 129 ILR (1942) Nag 510 197 Ind Cal 133 ” 

JJarnleband Glituiarmal (Do ) 

(41) 45 Cal W N 27 (28) (DD), Enslina C/uindra Sardar v Emperor (This rule applies taoSeocMw 
the nature of kidnapping or abduction or sexual otlences.) 

( 34) 21 AIR 1931 Cal 7 (9) 02 Cal 527 3$ Cn L Jour 790, Emperor v Ktir Ahmed (CorroboiuWo 

necessary ) 

( 40) 27 AIR 1940 Oal 391 (392) 41 Cn L Jour 811 190 Ind Cas 150 Taser Pramanik v Empiror 
{ 40) 27 AIR 1940 Cal 401 (462) ILR (1940) 3 Cal 180 191 Ind Cas 45, Ifarendra Prosoi t Emperor 
(But see the observations of Sen, J ) 

(39) 26 AIR 1939 Pat 536 (538) 41CnLJourl 18 Tut 698 SacAmder Ea» v Emperor 
( 38) 23 AIR 1938 Cal 658 (061) 40 Cn L Jour 101 I L R (1933) 1 Cal 63B, Abdul Gafurr 
Emperor 

( 37) 24 AIR 1937 Cal 321 (321, 322) S9 Cn L Jour 371 ILR (1937) 2 Cal 345, Sxkandar Hton r 
Emperor (The Judge usually adds ti ndcr to the effect that nevertheless if after proper scrotmu nj 
and considering the caution delivered by the Judge the jurors are satisfied by the uncorroborated 
evidence they may accept it ) 


iboration ^ 

juaieruii panu-uiars is essential J 

59 ( 36) 93 MR 1036 M 18(20) 37 On I. J™, 359, Sarf«r v 

60 (41) 45 Cal ^ N 27 (28) (DB) S,„hna Ch„^,a S„d„ , m 11. Mg. IW 

jury that the girl is obviously lying and therefore her evidence is defective this direction is 
moit inadequate ) ’ 

(40) 27 AIR 1940 Cal 461 (462) 191 Ind Cas 48 ILR (1940) 2 Cal 180. Harendra Prosed^ 

Emperor 

( 3C) 23 AIR 1936 Cal 18 (19) 37 Cn L Jour 359, Chamuddtn Sardar v Emveror 

(37) 2t AIR 1937 Cal 321 (322) 39 Cn L Jour 371 ILR (1937) 2 Cal 345, Stkandar Hio» ^ 
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Tlio fullin' to Mtirn llio jurj of llir «lan;;<'rofcom«clin^ tlic nccu-o<l on the oninin -t 
CMloncc nnininil'i to n non iliroclion wliicli \itiaU-i t!io trml *• ^Micro iini\(\ri njutof 
tlio ^onnn i cm Irnco ^hich h the cniciil jurt niwl nlnch, if k hex oil c'tnl)lialirs tin ,'uiU 
of the nccii^i''! H con-ol>onfo<l the hiliitt* to j.np nirnin" cinnnt k «ii(1 to h-nc nflcctnl 
the lonlict of the ]ur> nnl h therefore no j^rouml on whicli tlie conMCtion =houl(l k 
N.I a=ilc®* 

\Mioi-e a Monnn h nlltRcsl lo k of n In 1 chaiactoi the Jiulco Khonld jmnU out to 
the jnrs that the nlloRcd I id cln> utti m uli\niit onlj m) fm as it nfTtets the ( nrlit of tho 
Monnn or fh} ports tho dofeiicc Mir.^e'lion tint the ci-h. la not a true one 
See nlo the urlernientione«l ca'K-'.®* 

(I) Other Msf? of iLornittg — The In'l^e vhonlil al-o ivain the jin\ th u tin ii ulenco 
of an expert 'honld lie opi'roiehod x\itb caution** that mingcstions of ilmilcis do not 
amount to exidcnce unlesd thej ai-e ixaillj oi uliolh acccptctl h> the pto cciition Witnesses®® 
that exidcncc of uitncs 03 taken under s ici must he accepted uith a groat dcil of cnntion 
that the\ arc not to drau an ndxeroc inference against the accused from the fact that thej 
x\ere subjects of a proceeding under S HO of the CoiJt** and that tbe> should be cautious 
m acting on a statement of a witness made kforc the committing Magistiati. I ut denicrl 
before the Scs'ions Judge *’ 

( 37) S4 Ain 193? Cal 463 (4G?) 38 Cri LJour 931 Sarat CAanfra r Empero’ 
f5e< ak (44) 31 Ain 1914 Sint 33 (31 33> ILU (1914) Knr 123 ISCnLJourCSO 212 Ind 
Cas467 {Dl3) Linperorr Kaku iittthghiil (lliflmnce b«tne«n eriJcnce of accomplice an 1 erilence 
of victim in lueh eases esphincd — Cise of oJomy )) 

61 (39)26 AIR 1939 Pal 530 (538) 41CnL3ourl 18 Tal 69$ SaeAinrfcr iJai v Ewpcior 
( SC) S3 AIR 2930 Ctl 18 (19) 37 Co L Jaar 3S9 Oittmuddtn Sardar r Emperor 
iSee alM ( 40) 27 AIR 1940 Cal 101 (461 462) I L R (1940) 2 Cal 180 IDl Ind Cos 18 ^areitira 
Prosad V Emperor (JudoO warntc„ juty tbnt it was unsafe to conxiet accused ou pro eoutcixa 
uncorroborated test moay — Omi»ion to add that if they beliesed pro»ecotcis they cculd coniict on 

' ' \ Emperor 

! ' 168 ^ Charge 

under Judge must direct jury to find as to accused a knowledge of the girl a being under 16 } 

( 42) 29 AIR 1912 Dorn 71 (74) ILR (1912) Bom $$4 43 Cn L Jour 529 109 Ind Cas 209 (TR) Emperor 
t Kasam Alt (Tbe rule that the Judge aboold warn the )ory in cases involving seainl intercourse, 
that corroboration of the woman s atory mu^t be obtained docs not apply where the only charge 
is of abduction ) 

( 39) 26 AIR 1939 Pat 536 (539) 18 Pat 69i> 41 Cn L Jour 1 SacAinder I?a» v Emperor (In ease of 
sexual oSences like abduction Judge should tell jury that if girl was immoral it made her story of abduc 
tion less probable — Pailuce to do this amounts to misdirection ) 

J 33) 20 AIR 1933 Cal 718 (722) 35 Crt L Jonr 307 60 Cat 1457, SAaliebafi y Emperor [Trial for 

offence under S 360 Penal Cole — Judge telling jury that lact of accused s previous intimacy with the 
girl was immaterial amounts lo misdireclion ) 

65 (05) 2 Cn L Jour 311 (313) lCUlLJonr335 PancAu dfundaf v £mperor 

[See also ( 42) 29 AIR 1942 Cal 239 (240) 43 Cn L Jour 565 199 Ind Cas 010 (DB) Abu PramamL 
V Pniperor (Though great weight should be attached to the testimony of an expert (doctor) theJudge 
!•, right if he tells the jury that they may discard that opinion if they found that there weie good 
grounds for doing so ) 

(36) 23 AIR 1936 P C 289 (299) 37 Cn L Jour 963 (P C) Senevirofae v The Kxng (Evidence of 
medical experts conflicting — Judge should not ask jury on matters involving medical knouledoC and 
skill to come to a conclnsion for Ihemsclves )J 

66 ( 32) 19 AIR 1932 C.il 375 (377) 33 Cn Ii Jojr 725 Emperory Earimuidi Sheikh 

67 (08) 7 CriL Jour 313 (316) 7 Cal L Jour 216, Xaft SmjA v Emperor 

(S« (12)13 CnL Jour 233 (281) 14 Ind Cas 677 (Cal) Tufanx Shtihh y Emperor (Sect ou 364. 

Cr P C — Questions ehc ting eonfev=ional statement — Jury must be told that such statement u 
inadmissible )) 

68 ( 39) 26 AIR 1939 Cal 497 (499) 40 Cn L JoJt 677, HouUiddi v Emperor 

69 ( 38) 25 AIR 1939 Cal 364 (3C5) 39 Cn L Joot 625 ilaniGobindaT Emperor (Witness In Scs ions 
Court denying truth of his 'lalcmcnt made before committing Magi trate — Judge =bould warn jury lo 
be cautious in acting on such statement ) 

/ 
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CHARGE TO JTOT 


However important the first information report maj be cither from the po ct of 
^ lew of the prosecution or of the defence, it sbonM not be admitted m c^ idcncc or placed 
bcfoie the jnrj unless it is admissible under one of the proM«ions of the E\idence Act If 
hoTicver, it is admissible it should be placed before tho jurj nitb proper directions The 
]in\ should not be told to attribute nnj imjxirtancc to it merely because it is tho fabric oa 
i\hich the whole prosecution case depends Ordinarilj such a report is not suhstantiTe 
evidence but if the first informant had died before the matter came before the Court it b 
admissible under s S'’ (i) of the Evidence Act In such a case the jurj should be infonaed 
that the first information rejxirt is admissible as a snbstantne piece of eaidenco under that 
provision and at the «ame time thej should bo remmded that the statement in question 
had not been made on oath nor had it been tested bj cross examination but thataf^r 
bearing the«e points in mind it nould be for the iiir> to attach to it such weight as thtj- 
consider necessan ® (see also S 15i hote 10 ) 

10 Effect of non-observance of this provision — Laying down the 
law — It has been held in the imdcmoted ca<^* that the failure of the Judge to csplim 
properlj the Ian to the jurj is not a mere rai‘sdircctioa, but is a failure to compI> with ja 
e\prec3 proMaion of law aitiating the whole tnnl it is a defect which cannot be cured by 
S 537 In other cases however it has been held that such an omisoion is not a material 
misdirection and whore the offence charged is a simple one (like theft) and where the jury 
haa e understood fully the constituent factors of the offence an omisoion to explain the bw 
ma% not of itself justify a reversal of the \erdict* though where such an onn-jonto 
esplam the law occasions n failure of justice the verdict will be set aside ’ 

The eases cited below* show how it is a question depending on tho circutn®tafif*3 of 
each caeo whether the Judge has failed to lo\ down the law for the guidance of thejarf 

70 (48) 80 AIR 1043 Cal 74 (74 7o) I L R (1012) 2 Cal 144 44 Cn L Jour 322 20 j» led Cu 
(DB) iJmperorv ilohammad Shatkk 

Note 10 

1 ( 07) 5 Cn L Jout 78 (SO) 30 Mad 44 3f«r. Valayan v Emperor 

( 10) 11 Cn L Jour 48‘> (483) 7 lod Cas 401 (Mad) In re Suruttax 

( 3^) 18 AIR 1031 Mad 427 (423) 54 Mad 583 82 Cn L Jour 1212 Raman Soravan r 


Emperor ] 

2 (39) 26 AIR 1939 Bom 457 (459) 
Jhxna Soma 


I L R (1939) Bom 648 


iperor 

' Birch 7 Empror 
Rol 125 Kya ^ 
41 Cn L Jour 176 EmpT" ^ 


Sxngh V Emperor 

. ^6 Abdul Ganx v Emperor (Desen a, 

common object o£ unlawful assemblj as disturb ng publ c peace, resistm" ob tructmg and 
t "f, ““"'""S P’'*' ™ Wi not 1 Mj to pr.jnJ.c. the .Motrf » 

3 (97)25 Cal 561 (564) Bir« MoudaZ T ^Mcen Empress 

(oS)lSAIB 1920 M.dU"U 1120 ) 27 C. I, Jont 1131 (C.e ol lit" ' 

avord dishoD^estly ought to have been explained but not explained _ neld there uas no ini-carnss« 


explain wuat was tne intention necessary to con-titnte the oBenee of murder 
stances ot the case a misdirection ) 


to 

not m the 

- nperer 

IffibfBl 


»ce 

rant 


iMer ) 
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11, Misdirection — «oction (2) of 423 i ro^ idc'i tint t! o \ cr lict of n jiir\ 
Cfiniiot W nltcml or rr\ci'-^l ‘hdIc ^ such tcnlict ii tfroiuoiHowiii^' to r 
1 j tb Tu1f,o or to n nii tin Iri-tanlmg on tlio inil of tho jnrj of the hn rh Ini 1 down I > 
linn Tiioi-o i-t no definition of tho won! mi-^hncti( n in tho Codi Icchniciiilj a 

‘ ini' 111 cction IS Rn orinr of Inw imdt 1 j a Tiilt,o m diar(,in^ ii jnrj ' Jtiit tlio c\j rc^ ion 
as n 1 1 m tlic Coil mclnlcs notonlj nn irior in lijin„ down tlu Itiw winch th' jitr> 
me to lx? yiilc-)! 1 iit nl'O a dcKct m Miimnnt, ii{> thi c\ilijit ' In Siniiiaraa It/o > 
Emp fO]^ it WHS oWi\od tint a mi'diicct on moliuhs nl <> a h firt in Miinmin^ up tho 
c^ idoncp oi in not 'unnnino it op oi it uj ononcou 1\ wl k h mitj often pnjudico 

the iccusotl more tlnn not smnmm^ it op at nil Such ciioi an i li feet an in nil ca cs an 
infunsjcinent of the hw as laiel down in «; 20" \ meic n m dnrction n not ncccssarilj a 

niibdiicction tho l who allege ini Iiicction must show thu soimlhiii^ "i”n„ was f>aid or 
pomcthidg was fcud which woiil 1 innke wrong that which was kft to 1 l imdti stood * 


The piopcr wi> of Miwin^ a clnigt hj a Judfei to the juij his Lien laid down I j 
their Lordahii’a of the Pinj Cmincil in CAnniitiiff irnoUl \ Lmpcioj^ 

A charge to a jurj m«'t he loul as a whole If theio ate salient itoio itions 
m hw in it the o will of course Ixi the siihoct of scj natc analysis lint in tv 
liotrttctcd narrative of fact the deteiimnation of which m nltnnntel> left to the jnrj 
it must needs bo tint the mcw of the Judge mty not coincide with the views of otheirf 
who look «i>on the whole {locecdings in black type It wo ill howcvei not be m 
accordance either with usual oi with good pticlicc to tient such cases as cases of 
misdirection if upon the gtneiM Mew taken the ca->o has been fairly left within 
the jur> B proMUCL ^ 

( 14) 1 AIR 1014 Low Bur 216 (318) 8 Low Bur Bui 1‘’5 17 Cri L Jour 164 A^a 27yi « v Emptror 

(Murder Charge held defeotue lu law as it did not sufCcieatl; ask the jury to coo ider the inteation 

of the aceu«ed ] 

Note II 


1 hartoQ a Law Lexicon 

2 ( 10) 11 Cri L Jour 13 (IS 15) 3 Siod L R 102 4 lad Caa 507 Imperaior v Afm^wasaj^o (Per 

Crouch A J C Omission m surnmiDg up u oot misd rection unless it be on po nt of substantial 

importance ) 

3 ( 30) 1930 Afad W k 249 (280) 

4 ( 42) 29 AIB 1942 Lag 127 (131) If R (1912) Lag 749 44 Cn L Jour 18 203 Ind Cas 214 (DC) 
Ooierntasiif C P and Berar v liaghuram Bodajt (Kon-dicection must be of such a nature as would 
have the positive result of mKleading the jury) 

( 42) 29 AIR 1912 Oudb 221 (225) 17 Luck 616 43 Cn L Jour 416 193 Ind Cas 714 Jagannalh v 
Emperor 

( 4*’) 29 AIR 1940 fat 481 (484) 21 Pat 2u8 43 Cri L Jour 817 203 Iiid Cis 331 (DB) Pamdeo Singh 
T Emperor (Erery summing up must be regarded in the light of the conduct of the trial and the 
quest ons wh ch. have be n raued by the prosecution and defence respectively ) 

( 16) 3 AIR 1916 Fat 236 (313) IPatLJoorSl? 17 Cn L Jour 353 (360) E/«at?i Sahoj/ v Eizperor 
( 1j) 2 AIR 1915 Cal 773 (783) 16 Cn L Jour 561 (571) (FB) Emperorv Cpeiidm ^iith (Lo evidence 

of grave and sudden provocation — Oniiss on to lay down the taw as to grave and sudden provocat on 
was held not to amount to misdirection) 

AUo see Lote 12 

S (14) 1 AIR 1914 PC lie (124) 410811093 8 Low Bur Bui 16 15 Cn L Jour 809 41 Ind App 
149 1914AC6t4 83 LJPC299 lllLa;3»l(rt9 
-6 S« also ( 42) 29 AIR 1942 Oadh 221 (925) 17 Luck 516 43 Cn L Jour 41G 193 Ind Cas 714, 
Jagannnthv Emperor 

( jO 07 ITU iQ(n \ n « ic O'* nai n r- 


■ \ ■ I I • I 

( 39) 06 AIR 1939 Cal 692 (686) ILB (1939) 1 CU 187 41 Cm L Jour 59 0 R Plucknett v Emperor 
( 37) 24 AIB 1937 Pat 191 (193) 33 Cn L Jour 129, Pajendra Eath v Emperor (Summing np of ca«e 
to jury after lengthy addresses by counsel — High Court should not be too critical In dealing with tbe 
summing up ) 
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cn \nGC TO JCRT 


It 13 not enough for tlic purpose of oslabli&Ijing a iniadircction to ®ho^ that tie 
Judge might bn^e laid much j?jo>e sUess than ho has laid on the defects in the pro-ccj 
tion casc^ 

The folloumg maj be gi\cn as instances of mi'Alircction 

( 1 ) Instead of asking the pirj to find if the cn c has been legally provcil to tell them 

that if thc} aie morallj conMneed thej mnj find the accti od guiltj * 

(2) Misreading oi misquoting the CMdcncc® It is of tlio greatest importance tbit 

uhatevei the Judge sajs to the jury must be tuie and muat be a correct reprt 
sentation of facts appearing from the evidence^® Tho Judge should notwaU 
suggestions uhich aic absolutely •nithout foundation on tho record 

(3) Gra\e omissions and a ague o\er statement'* Bat the omission to mention bcio® 

the ]ur 5 some small items of corroborati\e or discicpant c\ idonce maj be coo 
paiati\el> unimportant parlicularlj in a case nhero the jur> had been addressol 
by ad\ ocates on each side ** 

(4) Stiessing too much on ummpoitanl point® 

(5) Asking the pirj to neglect any portion of the evidence'* or telling them that if 

juiiea uere to thiou up a cose on account of contradictions and falsehoods ther« 
^ould be an end to the criminal la^ of the land 

(3i) 21 AIR 1031 Cal 707 (758) 85 Cn L Jour 1487 ifo«e»» v Emperor (The charge mibt 1>» 
taken as a whole and not selected passages on which criticisms might he levelled, to dec de wbetber a 
the 1 ght o! the evidence there has been any mudirection or non d reel on ) 

A\»o see S 208 t^ote 8 

7 (23) 13 AIR 19‘»6 Mad 370 (370) 27 Cn L Jour 176 In re AmMam (Charge as a whoe «» 
distinctly favonrahle to the accused in this case ) 

[5m also ( 2?) 12 AIR 192o Cal 980 (991) 2C Cci L Jour 572 Sliant LaZ v Emperor ] 

8 ( 26) 18 AIR 19‘>6 All 75*’ (753) 28 Cn L Jour 15 49 AH 209 Enayat Htiiam v Emperer 

9 ( 80) 17 AIR 1930 AU^28 (28) 52 All 207 30 Cn L Jour 1146 JaynioZian v Emperor 


... .. idan 

(•23) 10 AIR 1923 Pat 158 (169) 23 Cn L Jour 406 Dasralh Singh v Emperor (Judge oal ''3 * 
reteteace to statement not on record ) 

( 29) 1929 3Iad 5V N 916 (947 948) Dorauwatny Pillay v Emperor 
( 08) 8 Cn L Jour 361 (372 374) 1 Sind LR 104 Imperatorv \ilaitahShah 

10 (36) lOSeOudhWN 187 (189) Behariy Emperor (Judge wrongly a» erting that w tne^ses ffbo 

identified the accused m jail commuted no ointaLes at thc time of their identification — Seld it 
a ser ous misdirection ) 

(27) 14 AIR 1927 Oudh 259 (259) 2 Luck 597 28 Cn L Jour 683 2/ahr« naZ T Emperor (Judge |3 
not just fied in stating that there is definite evidence agamat the accused which as a matter of fa t 
not on record) 

( 20) 7 AIR 1920 Cal 527 (5^8) 21 Cn L Jour 670 Ahdnl Oa/ur v Emperor 

11 ( 34) 21 AIR 1931 Cal 77 (80) 35 Cn L Jour 483 Kamireddi Shetl h y Emperor 

( 83) 9 Cal 455 (459) 11 Cal L Rep 669 6 Sbome L B 47 lioghuni St tgh v Empress 

( 10 ft 

mistake at the t me ol Identihcation of the accused in ]ail by identifying a wrong person — llistal* 


14 (75) 23 Suth W B Cr21 (21),gK«n T Ounga Oovmd 

15 ( 03) C Bom L R 31 (33) Emperor v MtraOajbar 

16 (08) 12 Cal I\ N cil (csli) (PC) Lo7 u Nona v The EtHg { Iccompl ce s evidence was di'erefft'^' ^ 

his case ) ‘ 
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(C) (me; Hut Hie o«Ja of iroof lin on Hip ncciwsl to =Iiop. Hint be h innocent*^ 

or tb it Hip on us diin^i i or -lIlft^ on Hie nccii ** 

(7) T(lbn„' tlic jnij tint m eipitil cim -i i i\i Icnco or biobcr (lc„icc ot certainty 

u re]uiro<l thin in other ci «>*•• 

('■) hniui" tint (bore h a pn nni]tion of \oincii) in fiuoiir of a nitnc ? as there 13 
the rrc'Uini tion of mnocciict in of the flccii«cil 

(9) Snbmi '- 1011 of inatlini'^'iblL «M«hnci tojmj** If inailini- ibk cvulcnco Ins crej t 


17. (’42) 4C Cal S 51 (>G) (D1 ) laUh Iti \ The King (Oilcucp iindor 411. lonal Ccnle — 

tecast^ found id ptw p.. nii of tolcn j roi'crlj — Direction to jury tbal burdtn lies on aceu cd to 
proTe hi9 innocence 11 misdireclion ) 

(39) 25 AIR 1039 S nd >09 (>12 2^4} 41 Cri L Jour 2s I L R (1910) Kar 2J9 Sheicaram Jelha- 
nand r Emperor 

C37) 21 MR 1937 Pat 191 (195) 33 Cn L Jour 129, RdjendrA r Emperor (Charge citialed through 
out by the assumption that accused had to iro\o their innocence ) 

(3C) 23 AIR 1936 PC ICO (170) 37 Cn L lour C>3 19J0 A C J38 105 L J P C 79 154 L I C20 

(PC) AtlygoUe \ The Ktng (Judge stating that burden of proving certain facts within special 
knowledge of accu ed is on accused — Jure likely (o think from direction that burden is on accused to 
prove that no ensie has been committed — It amounts to m ^direction ) 

( 36) 23 AIR 1936 P C 289 (300) 37 Cn L Jour 963 (PC) Slephen Seueviratne v The Ling 
( 36) 23 AIR 1936 Cal 73 (79, 80) 37 Cn Ii Jour 394 C3 Cal 929, Benoyendra v Emperor (^^ here, 
the Judge in bu charge to the jury repeatedly draws the jury’s attention to the fact that the accused 
bare faded to give any expbeatioa o( facts adduced m ernieoce agamst them, b>s remarks amount to 
miadiicction In any ca<e if the Judge lolenda to make such remarks it is bis duty first to give the 
accused an opportunity of eiplauatiou by drawing their attcution specifically to the evidence upon 
which the Judge rel cs ) 

(35) 51 T L R 446 I4i0} 1935 A C 462 101 L J R b 433 3> Cr App Rep 72 153 L T 232 
79 SJ 401 R oohninyfon V Ihreetor 0/ I'uUic Prosecutions (It is sufficient for accused to raise a 
doubt as to his guilt he is not bound to setisfy the jury of bis innocence ) 

(36) 37 Cn L Jouc 076 (977) 164 Ind Cas 731 (Cal) Daud Sheikh y Emperor (In cases of receiving 
stolen property, onus never shifts to (be accused All (bat the accused is required to do is to give an 
account of his possession and if that account may rea^nably be true though nevertheless the jury may 
not be convinced that it is true be mu t be acquitted because the Crown has failed to satiafy the onus 
to prove bis guilty knowledge ) 

(81) 8 Cal b Rep S43 (546 547) Ehorshedv Empress 
(1900) 4 Cal \S t, 576 (}81), Sadhu Sketkk v Empress 

(’10) 11 Cti L Jour 53? (558) 8 Ind Cas 52 (Cal) Asfar SheiUi v Emperor (The charge in this case 
ended with the words * no evidence adduced for the accused ' ) 

(’22) 9 AIR 1922 Ca! 605 (503 500) 24 Cn L lout 76, Abdid r Emperor (Tudga directing that if 
the prosecut on has supplied better bypothCbis than (be defence it must be held to have discharged the 
onua of proof — Held this was a misdirection ) 

( 81) 6 Cal 121 (124 125) 10 Cal L Rep 151 Empress v DfcuitMO Eaii 

{ 16) 3 AIR 1916 JIad 582 (5*13) 16 Cn b Jour C15 In re Kotaigadu (Murder — Defence not bound 
to espla n presence of nianimal an blood on a knife found in accused b house ) 

( 06) 3 Cci L Jour 1 (3) 3 Low Dot Bui 75 (TB) Ifla Gyi v Emperor 

18 (25) 12 AIR 1925 Cal 666 (667) 52 CjI 223 26 Cn L Jour 1135, Saf^a C/iaran v Emperor 
( 20) 7 AIR 19’0 Cal 342 (343) 21 Cn b Jour 515 24 Cal W N 619 (621), Hathvn Hondal v Em 


proof in criminal cases never shifts )) 

19 ( 22) 9 AIR 1922 Cal 342 (345) 49 Cal 167 22 Cn L Jour 56‘>, Legal Eememlrancer, Bengal v 
Ealit Mohan Singh Pop 


[S«al»(2'^) 15 AIR 1928 Cal 551 (552, 553) 30 Cn L Jour 120, Md Sagirudlin v Emperor 
(D tection that untrue witness mu l be believed eo fat as be deposes to facts spoken to by other 
witne'ses — Mi-directiOn )] 

21 (44) 31 .AIR 1911 Bom 339 {343)(DB), Stilim(p«3f»yabAa» V Emperor 
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chauge to jury 


jnto tho case, it is the iluly o£ Uie Judge to uarn thcjiir} tocxcindo tbatemlenca 
and caution them against being influenced by such cMdence” In the tmder. 
inentioned cases** tho Courts ha\e held that n subsequent c\lioitatioa not to rely 
uixin the madini''Sihlo cMdcnce is useless, since tho mi'chief of introducin? 
inadmissible evidence has been already done. See also tho undermentioned caoOs*' 


t’81) C Bom 34 (37), Imfurainz v. Pondannoi/i. (Improper sulmusion of inadmissible endenec lo tbs 
consideration of jury — ConMClioa aside) 

( 31) 18 AIB 1031 Cal 65 (66) 32 Cri L Jonr 421, ObtdaU Shetich t. Emptror. (Jury inflocnced ly Ibe 
inadmissible eridence referred to in tbe cltaige — Conriclion set aside ) 

(’26) 12 AIR 1925 Cal 161 (163, IGl) • 26 Cn L Joor 307, Harendra Nalh t Evipercr. (Rciercnee to 
inadmissible evidence in the charge did not influence tlie mind of jury so ns to cause failure of jo tice 
there being other sufficient evidence to justify llio jury’s verdict — Conviction was upheld ) 

(’19) 6 AIR 1919 Cal 514 (516) • 4G Cal 895 : 20 Cn L Jour 324, Eomesh Chandra v Emperor. (Ic tb| 
case the jury were warned not to lake certain Inadmissible e\ idcnce into considcmtion, yet it was hdo 
that jury’s verdict was influenced by it and conviction was set aside } 

(’69) 3 Ben L R App Cr 43 (43, 44), Queen v. Gajraj 

(’38) 25 AIR 1938 Cal 361 (365) • 30 Cn L Jour 625, Earn CoUnda v. Emperor. 

(’37) 24 AIR 1937 Cal 309 (311) : I L R (1937) 2 Cal 308 : 38 Cn L Jour 1037, SahedaU 
Emperor (Improper admission of evidence may torn the scale against tho accused — Efttul oraeru ) 
(’36) 23 AIR 1936 Cal 73 (79) 63 Cal 029 37 Cn h Jonr 394, Denayendra Chandra v Empiror 
(’69) 6 Dom II C B Cr 47 (49, 50, 51), lUij v Damamami Mudaltar, 

(’03) 27 Bom 626 (632) ■ 6 Bom L R 509, Emperor v H’aman 
CYS) 10 Bom II C B 497 (501, 502), lUg. v Amrtfa Coixnda 

ifTi .fit. lec. T T . .»A« /•>«* ., . ’’tnj’Emperor. 


(’72) 9 Bom H C R 358 (376, 397), Reg v. Nairoj* Dadabhax 


Emperor 


Emperor ' , 

[See ( 19) 6 AIR 1919 Mad 2^22 (222) • 20 Cn L Jour 790, In re Subha Beddx (Omission to n 


pero'’* 

24 039) 26 Ain 1939 C.l 010 (611) ; 40 Cr. L Joor BSO. J/otoa Khat„a v. Emfiriir. 

Bible confessions admitted— Held, verdict should be set a’=ide) „ 

(’38) 25 AIR 103S Cal 390 (401) : 39 Cn L Jooi 601, Asabtwfdtn v Emperor. (Prosecution fo^ 
entry m birth register— Direction to jury that they must reach conclusion that entry was fahe u , 
the point— Evidence about real age of person about whom entry was made admitted— Jury not satisni^ 
with it, returning verdict of guilty — There is no misdirection ) 

(’39) 43 Cal tV N 782 (783, 784), Sk Jdrxs v Emperor (Two statements made to police by conjpIft‘"®“ 
■ ' a proseent'O” 


(’“-j » A,.. ^ - - \“‘i • • 1> vA, u ibiAM i ttj^tr V, £,mveror. tHeersav 1 • „ 

(■22) 9 AIB 1922 0.) 312 (315) i 49 Cl 107 22 On L J„r 562, i, s.ambramir, ' 

I/Clit Jfohou. (Do) . 

( 22) 9 AIR 1922 Cal 106 (106) : 24 Cn Ii Jour 143, SupertnfeaeJeftf and Remexnbrancer of 
Affairs v Shyam Sunder Bhumxj (Do.) 

(•23) 12 AIR 1925 Cal 887 (889) : 26 Cn I. Jour 606. Shexkh Abdul v. Emperor (Do) 

( 81) 2 Weir 762 (762), In re FmfhiZinja Pdfat. (Do ) ^ 
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( 0^) • Cri Tj •Tour 3>^ (15') 18 'In 1 L Jour 250 3 Mad L Tim 2C1 In r« i fori (Do) 

t T5) 24 Sulli \\ 11 Cr 77 (7b) Queen \ Chuntier Kumar 

( hi) 9 Cal 455 (458) 11 Cnl L Hop 5C9 5 Miomi* L 11 47 Itojhuni Stnjh v Impress (Section 16J 

I'tntempiit ) 

(29) IG All! lO.’*) Pal 2C8 (270 271) 8 lat 279 30 Cn L Jour 85^ Jinn Gope r I mjeror 

( 23) 10 All! I'lJJ 1 at 158 (159) 23 Crt L lour 40G //osrafli t Emperor (Section 1G2 otttement ) 

( 12) 13 Cn Ij Jour 244 (2 15) 14 Ind C-ia 596 (Mai) FaJItva JJowt/ifr v Lmperor (Do) 

(31) 18 AIR 1031 Cil 189 (190) 32 CnLJour841 58 Cil 1009, v Cmpiror (Do) 

(29)16 MR 1929 C^M4S (148) 31 Cri L Jour 127 FuJlash Slieslh y Lmperor (Do) 

(’■-C) 13 MU 19’6 Cal 550 (551) 27 Cn L Jour 2*2, CkajiraDii \ Emperor (Do) 

(25) 12 AIR 192j Cal OjO (960 961) 26 Cn L Jour 579 Kalta v A.tii;eror (Section 162 statement 

admitted \ceu«od not prejudiced — ConMCtion not liable (o be «et nude ) 

( 67) 8 Sutli 55 R Cr G8 (09) Qitceit v J/HrdHl S rrmrt (Irrelevant evi lenci ) 

( 66) 6 Soil) 55 R Cr 2 O) Queen v Shot>rrtl/« (Opinion of Jud^ and jury in a forint r 1 1 t. ) 

(’bO) 5 Cal 76b (7C9) 6 Cal L Rep 219 RotMin Dosadh v Empress (Lvidcnce as to bad chartcicr of 
tlie aceu~ej ) 

( 09) 10 Cn L Jour 499 (499) 4 Iiid Cas 120 (Cal) KeskabPaly Em{eror (Refcri ncc to previous trial ) 
(’21) S AIR 1921 Bom 70 (71) 45 Horn 10b6 22 Cn L Jour J18, Dtiiaiw/ft Siinrfcrnyi v Lmpcroi 
(Confession made under inducement— Evidence apart from confession available — Rctiiit ordered ) 

(’10) 11 Cn L Jour 96 (96) S Ind Cas 315 (Cal) f/asirJf>v Lmperor (\dmissioD l>) one accused nas 
adimtted against tbc otlicr ) 

( 74) 11 Bom II C R 146 (148), Ilej v Kalit Paltl (Confession of co accused ) 

( 16} 3 \IR 1916 Cal 352 (352, 853) 17 Cn L Jour 189 (189) Emferoi v iiisht Bibi (Confession made 
to the President of Pancliayat under inducement ) 

(’03) S6 5Iad 89 (40) 3 55eir 733 Ttiandraya Miidalpv i.inpercr (Confession made under inducement ) 
( 08) 7 Cn L Jour 325 (327 829) 31 Mad 1>7 l8MadLJour6C r< SanVappa Rni 
(23) 10 MR 1923 Pat 103 (104) 23 Cri L Joui 91 Suntes/iioar Jlia v Lrjipcror (Statement of the 
accused to the police ) 

(81) 9 Cal 247 (249) 7 Cvl E R»r 74 3 Sbome L R Ct 31 Gojim CJiu«der t lios# t Empress- 
(Judgment not inter partes) 

( 69) 12 Suth 55 B Cr 3 (5) 3 Beog L R App Cr 20, Queen v FSishonaih (Ev dence taken m the ab ence 
of accused ) 

( 68} 9 &uth 55 R Cr 58 (61) Queen v Ketrliek Chunder (Unproved documents ) 

( 32] 19 AIR 1932 Cal 293 (294 295) 59 Cal 136 32 Cci L Jour 441, Traito^pnnat/i Das v Emperor 
(Judge telling the jury that they are not bound by (be judgment passed m civil litigation between the 
parties — misdiiection ) 

(32) 1932 Mad 5V N 862 (863) Aiie ^/tun 5<ilit5 v Emperor (It u wrong to tell the jury that the 
decision of the Court in other case was relevant ) 

( 26) 13 AIR 1926 Cal 139 (146) 53 Cal 372 27 Cn L Jour 266. Ehsjiruddm v Emperor (Admiss on 
of documents without legal proof ) 

( 99) 26 Cal 49 (50), Bosanta Kwnar Ohalla\ v Queen Empress (Do ) 

(90) 17 Cal 642 (667) Queen Empress y Ohara (Statements of the accomplice which had not been 
adm tted in evidence ) 

(’30) 17 AIR 1930 Cal 706 (707) 67 Cal 940 32 Cn L Jour 180, Ehadem v Emperor (Evidence not 
foimall; tendered ) 

( 10) 11 Cn L Jour 538 (539) 7 Ind Cas 915 (Cal), Earendra Pal v Emperor (Opinion of the Sessions 
Judge who had directed commitment of the accused who had been previously discharged ) 

( 20) 7 AIR 1920 Cal 90 (91) 21 Cn L Jour 183, Emperor t. Abdul Shei\h (Evidence in confrav ention 
of S 11 Evidence Act ) 

(30) 17 AIR 1930 Cal 756 {7o7) 32 Crt L Jonr 233, UTofsbed v. Emperor (Evidence in contra- 

vention of S 33, Evidence Act ) 

( 71) 15 Suth 5V R Cr 37 (39, 40) 6 Beng L B App 108, Qwen v Va/iima C/mndra Dos (Evidence 
of character contrary to S 54, Evidence Act) 


(Section 162 statement • Overruled in AIR 1939 P C 47 on another point ) 

( 24) 11 AIR 1924 Cal 1029 (1030) 52 Col 172 26 Cri L Jour 350, Emperor v 45iiuii7i Cl andra 
Base (Inve-tigation — Patliculars denved from witnesses eiammed on the *pot slionld not be noted 
on the body of the map ) 
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■nhcre tbc effect of admiltins 'ariOos kinds of inatlmK^ible cridencc has been 
considered 

(10) Befercing to prior conMCtion of the accused COiitrarj to the provisions contained 

in s 310®® 

(11) Improper rejection of CMdencc®* 

( 12 ) Putting forunrd nenr c\pHnation on behalf of the prosecution 

(13) Sajing that admissions hj accused’s pleader are binding on the accused*® 

(ll) Directing the jury to accept the statement m the first information report o 
pi-cference to the e\ idenee gi'cn befoco the Court ^ 

(15) Erroneous explanation of the larv * see Koto C 

(ic) Dograatie expression of opinion hj the Judge bo ns to take the ca'=c out of tLs 
hands of the jury see s 298, Koto 9 

(17) Oiui®'’ion to put before the jury imjxirtan facts . see Notes lelow 

(18) Telling jury that Ibex arc liound by Ins (the ludgo's) decision ns to the vobatary 

character of the accused s confe^ion armed at xvhen admitting in evidence such 
confession and that they arc only to find out the truth or othcrwi e of tbe 
confession on tho basis of its being xoluntary 

(19) Telling jury that if they think an cxculjntory statement m a dying decbnhoa 

to 1)0 untrue, they should not bcliexc the rest of the dying declaration*® 

See also tho undermentioned caso»** for further illustrations of xvhat is 
IS not misdtroction 

(06) 3 Cn L Jour 41 (42) 7 DoniLIt978 Emptrerv ilotx Do»OCtTShel Cujar {Fanchumi^^^ 


iiipcror 


26 (-40) 1910 Mad WN 9? (100) DalanPatemr Empercr ^ 

( 30) 17 AIB 1930 Cal 370 (37o) 53 Cal 06 32 C« L Jour JO, Ootemmrni ef Eengal r 
Ziondal 

(20)1'-". • . . 

the '■ 1 

( 32) 1 

evidence ot aostile witness ) 

(07) 5 Cn L Jour 427 (429) 34 CalG98 11 Cal W Js C6G, «7o<iwdraiinKi v Empcrof» 


iefenl 
zed to 

act for him ) 

29 ( 10) 11 Cn L Jour 557 (357) 8 lad Cas 53 (C\l), Atfar SheUvh v ilniperor 
AUo see S 154 Note 10 

30 ( So) 22 AIR 1935 Ca\ 308 (300) 36 Cn. I. Joui 921 Kahon Etshore v Emperor 

decide question of voluntatmess of confession »n its beanag on admissibility Jury arc also cntitlw 

decide independently of the Judge -whether confession was voluntary when considering truth ofe®" 
fesSion ) 

( 34) 21 AIR 1034 Cnl 853 (9o5, 85C) 62 Cal 312 36 Cn I, Jour 485. Eusiinuif^m v Emperor 

31 (SC) 23 AIR 1936 Cal 703 (795) 38 Cn Ij Jour 243 II.R (1937) 1 CaU7S, 

Fmpercr (Part ot dying declnratioo found wntme — Rest of it corroborated by evidence — Judge^ t«'*‘ 

3 . • 

c‘ ianslaag|i«' 

t . . louorothti; 

— ,uiv ux duu^e 10 1 ui quisiion ns to provocation to jury amounts to g 
defect m direction to jury) 
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<’4j) 32 AIR 101'. I/ftli 10> (111) 47CnLJoiir4 1 1. 11 (191'.) Lnb 290 220 Ind Cas 4r7 (FB) AWhI 
Hal ttn T Emj<fror (W lirro tin* Jud^e not loarc it (o tlie jury to decide wlirlher the eridcnce of 
the witness cscludeJ the po •.ibihlj of the ct'c fojrgetted I j iho accused and tells the jury that it doe=, 
It anjounts to rei<direclion ) *- 

( 4'.) 32 AIR 191') Cal 492 (1^11 (HR) Adcftid fin t Fmperor (The omission to tell the jury in a trial 
under S 412, Penal CckIp (hat they had to be sati'licd that (he accused knew or hal reason to believe 
that possession of the iroperty had been transferred ly meana of dacoity is materul and is a serious 
m sdircction in the cli irpc ) 

(44) 31 AIR 1941 Cal 333 1340, 3lC) 43CriI Tour 771 1 L R (IDtl) 2 Cal 40. 21') Iiid Cas C7 (DB), 
lira AJianda v I inpcror (1 utry m genernl ditry made at instance of one of the accused — I.eferenco 
to it by Judge to show lioatilily between all the accused and coinplamanl is not misdirection — I er Lodge 
T , Dts J , confrn ) 

( 441 31 \IR 1941 Cal 297 (299) 40 Cri L lour 427 218 Ind Cas 229 (DB), i,i>ipcror v l^nramufi 

StJ dar (Ritntss identifring oceu ed short bighttd — Accused in close tnntact with witness during 
oceurrence of crime — Omission to cmphasi c aforesaid fact m cl arge to jury held did not amount to 

•(43)30 AIR 1913 Bom 74 (7') 7G) 4tCnLJonr411 2fl» Ind Cas 411 (DB) Malaprasad Shiiharnf. 
V EmpfTor (Afiilureon the jnrt of the Judge to impress upon the jury clearlv and emph iticilly that 
thee ought not to convict the accused on the evidence of an nccoinplice v, ithont substantial and reliable 
corroboration of it ainounti to misdirectioo ) 

<43) 30 AIR 1943 Cal 32 (31) I L R (19(2) 2 Cal I3G 41 Cri L Jour 3sG 205 Ind Cas 4s9 (DB) Anbt 
Pasoof V Emperor (Accused and prtwecnlion witnesses present at hospital at same time— Subsequently 
witnes'Ca identifying accused at parade — Judge while chaining jury drawing its attention to defence 
Argument that identiScat on of accused by pro»eculion wiines es was extraordinary coincidence and ex 
pre mg that he was not impressed with it — Jury left to form Us own opinion — Charge held did not 
amount to nu direction — Lxpre>sto>i by Jud^e of bu opinion on arguments placed before him does not 
amount to mudirection ) 

(13)30 AIR 19t3 Oudb 322 I32>) 4 1 Cn L Jour COi 207 Ind Cas 427 Sit Bhagu.antaT Sarjoo (In 
this C3>e the accused stated that he reinoied the articles from the coisplainaot's safe without the 
Inowledge of the comilamant The Judge m bis charge to the jury said that this amounted to an 
edmis ion of theft — Held that this amounted to misdirection ) 

<43)80 AIR 1913 Oudh 10 (17) 4lCriLJourI2 203 Ind Cas 218 Pmpeior v Jet i2aiit (Jad„e 
Baying to jury that evidence of identification should not be accepted unless corroborated by other 
evidence — This amounts Co misdirectioo ) 

( 43) SO AIR 1943 1 at 131 (133) 21 Pat 651 4 1 Cri L Jour 3SC 205 Ind Cas 241 (DB) Jamadar 

Singh V Emperor (A direction that it le for you to judge whether the accused had in the cicoiiui* 
stances the right of private defence, and you have also got to consider whether the right of private defence 
was exceeded amounts to tn ^direction ) 

<42) 29 AIR 1942 CaU95 (190) 43 Cn L Jour 797 202 Ind Cas 153 (DB), Sifal Chandra Dulla t 

Emperor (In summing up to jury, Judge pointing out that prosecution witness had deposed aga nst 
prosecution— .That his statement before jury was different from that made to Investigating Officer under 
h 161 — Judge aUo referring to statement made by witness to doctor — Summing up held infringed 
Sa 161 and 163 and amounted to misdirection ) 

( 4-’) 29 AIR 19 12 Cal 277 (279) 43 Cn h Jonr 693 200 Ind Cas 32S (DB), Ayub AU v Emperor (Ei- 

pres°jQn of opwioa bp Judge on materials ts sot misdirection Attention of jury drawn to conflict of 

evidence of witness in previous nud subsequent trials and jury asked to decide which version was true— 
Eeld, no misdirection ) 

(42)29 AIRigi2Cal239 (210) 43 Cn L Jour 565 199 Ind Cas 610 (DB) 46ii PraniaiiiA v Emperor. 
(Where m a jury trial the question before tbe jury is wbetber the injury caused to the deceased is 
6U cidal or homicidal, it is competent for tbe Judge while explaining the circumstances which militate 
egam't both theories, to refer to a standard bwk on medical jurLprudenee Such reference does not 
amount to mi'idirection ) 

(4‘’)29 AIR 1912 Pat 4H1 (4fl5) 21lAt25S 43CnLJour6l7 202 Ind Cas 331 (DB) P,a.)id«o Smph 
V Emperor (Judge permitting hearsay evidence of identiGcatioo to go to jury — Identification witness 
uot called tor) 

( 42) 29 AIR 1942 I at 4(4 (4 IG] 43 Cri L Jour 915 203 Ind Cas 159 (DO) Janak Sinijh r Emperor 
(AU accused going to protest against reaping of crops by complainant a party — Cutting of crops aban 
doned by latter — Some of former party attockmg people on other side and others not taking part in it 
— All accused are not liable — Eailure of Judge to point out to jury djitinction between two classes of 
accu«cil held nu>direclion ) 

(41) 2'' AIR 19(1 Cal 533 (531) 42 CnL Jonr 871 196 Ind Cas 439 (DB), ^Mi<I Laltf v r.npcror. 

(‘Statements in the petition of complaint filed by a witness can be used to contradict tbe witness under 
5- 145 or to impeach Ins credit under S 155 as well ae to corroborate him under S 157 Evidence Act. 
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Consequently n direction by the Judge to the Jury that the pet tioa of coniphmt could only be used is 


stolen property nniounted to misdirect on though not ECtious one ) 

(41)28Aini9tlMad 339 (313) 42 Cri L Jour 414 193IndCas375 In re Balam raleyya (Piot- 
A\hich party started doubtful-— Judge must svarn jury against acting on nneorroboratod le'tiiDonjcf 
interested prosecut on svitno scs and to treat sncli evidence with cantion — 1 ailure to do so amounts to 
misdirection ) 

(41)28AIRl911^ag3‘>|(32G) I L R (1912) hag 510 43CnLJourl29 197 Ind Ca, ISWn « 
JIarah Chand Ohiuarmal (Rape ca e — Telling jury that there can be no smoke vrithout fireiad 
that accusation is itselt matter of g gnificancc amounts to senous misdirection ) 

( 40) 27 AIR 1910 Cal COl (5G4) 12 Cn L Jour 285 192 lod Cas SS** Upendra hath v Emrtrcr 

(Charge under fl 3G 1 Penal Co Ic — Telling jury that it aas sufficient if prosecution established that the 
accused placed the deceased in such circnm lances that she was in danger of being murdered — Thu « 
misdirection ) 


(38) 25 AIR 1938 Cal 51 (i8) I R R (1938) 1 Cat 290 SOCrlLJoutlGI Colole Behan r Fmfercr 
(Fail ng to marshal evidence relating to each element of the charge ) 

{ 39) 26 AIR 1930 C il 290 (291) 40 Cn R Jour 6C0 Ekknr* Dat v iperer (Trial for oHence nader 
S 9 Bengal Suppress on of Immoral Trade Act — Judge failing to point out to jury that 
1 lust prove that the g il was taken to a house for prost lution -- Judge telling jury that offence wbIJ 
be committed even if house was not brothel — It amounts to serious mudircction ) 

( 80) 26 AIR 1939 Pat 530 (539) 41 Cn L Jour 1 18 Pat C98 Sach\n3er J7o» > Emperor (la (a«« 
sesual oSences 1 ke abduction Jud„o should tell jury that if girl was immoral it made her story oIrUu'!' 
tion less probable — Failure to do th s, amounts to mi«dircclion ) 

(30) ILE (1930) 1 0 1 837 (311) Wtfat Eoleyr Emperor (Omission by the Judge to caution tbejo^ 
cpinst the evidence of a v, itneas brought on record of the sessions trial under S 33 of the Evidence Act,. 
SJ committing Magutnite dees not amount to m 

tion when the defence Lad an opportunity of cross-ciam nmg that witness lo the committmj 


1 enal Code — Charge held good ) 

(39)2jAIy938 Cd 399 (i01) 39 C„ L Jou, CM , Emp,ror (A<,coKCrt«™ledl«r 

forgms m birth - Bom oo lh,t 

whom entry is m^e n taiJe po nl _ ETidenoe about teal age is aCmitled _ Jury not eoni ntd ‘J '* 
and retornmg yeriicl oi gnc , _ TL.re .. no m.rf .nd „rf,ol most be susbuoed) 

( 38) 0 AIK 1938 Cal C^a (627) 39 On L Jont 964 B„„cAip<rdn y Emprnr (Whert the eohte 
eyidente „ snniniarirea belore the jnror. by th. Judge which all the mam loatnre. ol the m J «« 
eahamtively dealt with non relerenee to minor matters ot detail does not aaionnl to m sdirecl on or 
non direction ) 

' Switta"' 40 Or. I, Jour 101 AH, .1 On/nr y 

(AMnetion case _ Judge openmg charge to jnryJ,, ,aj,„g .y„„ g„e e.» ot 

direction ) 
oiatmg out to jurf 
he was abscond 

( 001 oe ATT. ioin T> f-e. ,> J not ssk 

oancy ot 
e fact 10 
itteot on 


(3/) ‘tl^Allt JJom 60 (hi) 38 Cn L Jour 3^7 Emperor 


Ualiomed Adam Chohan (Pol<^® 
at 003 


jOfflO 

men resulting - Jndge Instrad ol d.^Hing tmrl ot acenaed tor murder direct n- jury to consae'- 

acenseJ, cases under S 301/149 Penal Ciida _ JteM. ll„„ was gr.y. i “t on ) 
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137)21 Mni937CiHC3 (ICC) Cri Tj Ii'ir 931, Straf Cfcan fm v fiipcror (II h n inialiroction to 
trll jury to c timilc %a!uo of e\iVnee ly ton ilcrmc wl clliif tl api'cars to be tutorol or to be true ) 

(37) 21 Ain 1937 Cal 7 jC (Ij-s) ILU (1937) 2 C>1 315 39 Cn L Jour 1B2 Lhabbar Alondnl v 

Fmp ror (In it con«p raey ci c if them h no e\i lenec of lonap rvcj but merely lli it of motive the 
TuJge sUoild d reel tl c j iry to return a verdict of not pnJty ) 

(37) 24 AIR 1937 lat 19M19 j) 3^ Cri R Jour 129 /«ijf irfrt Aafft v t iitperor (Ci e imlcrSa 411 
and 414 1 enal Code — Omi's on to tell jury that there was no cvidcDCe of guilty knowledge wav held 
m the eireumstmecs of ea»c to be im 1 reclton ) 

( 3G) 23 AIR 1930 Cal 429 (430) 33 Cn L Jour 64 Alkasalla v Fiiipcror (Comm tting Mag Into 
cliarg ug aecu eil w th eommon olject to like jo,-* ion — Triil Judge adding common object of us 

sauUirg — It IS wrong to inelulc contra hclory CISC at the nmetriilai 1 m one charge) 

f36)23 AIR 1936 CU 793 (791) ILR (1937) 1 Cil 475 38 Cn h lour 213 2^(ji nmfiiiii Cimus v 
J’mpcror (Jury told that they mu t 1 e '.atisfied r-> to ilace of occurrence — No mi lircction ) 

(3C) 23 AIR 193C C\1 7*10 (>.00) GdCil 9o6 37 Cn L Jour 701, lilalar Khoiidl ar v Etipeior 

lAceu ed cbargcvl under S Icnil Code — Tict prorod lliit dtcoity was committed by accu cl 
and tl at they were in po sCj. lOa of tolcn gooU — No ebtrgo fratnel under S 112 Penal Cole — 
Judge drecling jury tint if they ihoojit that there was not sufliceut eviJenca of dicoity mil tl it 
there was evidence that acc 1 ed were in po 'Cs' on of stolen iropcrty knowinj, it to have been etolcD 
they might find accused guilty under S 412 allhoigh not durgel onder it — Accu cd convicted under 
S 412 Penal Code — Conviction hell bil— Direction to jury both upon 8 412 Pciiil Code and b 114 
lllu't (a) ErideneeAct hold contrary to hw ) 

( 36) 23 AIR 1936 Pat 46 (17) 37 Cft L Jour 3>9 JIart IfaWo t Emperor (Ctso unde S 3C0 — 
Father of a girl lodging laformat on to pol ce — He not su'pccting till then that daughter taken away 
for illicit intcrcour-o as girl serring w mtid terrain at accused $ — Hence suspecting no foul pliy — 
Court asking jury during direction to consider (In explaoition m arriving at conclusion — Court s 
statement held no misd rcclion ) 

{36) 23 AIR 1930 Rang 421 (425) 37 Cn L loot lOoO (FD) Emperor v iJga E Pe (Stab wound 

pcaeteating ahdoBitnal wall No evidence to vl o\ that accused had any other than norinil intention 

— Judge while tbarg ng jjrv d d not rii e a cv<e not raised before bun for accused — No mi-dircction 
held in charge } 

(33) 20 AIR 1933 PC 124 (133) 34 Cn L Jour 3'*2 (PC) DttorlnNalh Varna v Enpiror (Seveial 
oScnces of making false entries in diaries chaigel separately — Judge directing jury that if any one 
Item was established against accused, they could give a general verdict of guilty — Charge amounts to 
mtsd rection ) 

{ 2o) 12 AIR 1923 Cal 1233 (1236) 2C Cn L four 916 Afted Fufir v Emperor (Quest on of t tie im 
portanl la a case — D rcct on to ignore that question is a mivdircction } 

(31) 21 AIR 1934 Bom 200 (201) 6SBom493 35 Cn L Jour 1437 B/iajcfiiind Jqjmj v Emperor 
hat amounts to po'sessicn under S 273 Penal Code is a question of fact but Judge giv ing jury guid 
ance as to what constitutes po session is not misdircclioD ) 

( 31) 21 AIR 1931 Cal 766 (7C8) 3G Cn L Jour 361 Superi ifendent Legal Affairs Bengal y Forhad 
(Comment on importance of entries as to age m vaccination and school registers held in the circum 
stances not to amount to misdirection ) 

(31) 21 AIR 19 Ji Cal 651 (053) 36 Cti Ii Jour 70 KasAtm AU x Emperor (Corcoboratingeonfe 'tonal 
statements of accused by referring to statements made by them to the police u misdirection as it is a 
contravention of Section 10“’ ) 

(34) 21 AIR 1931 Cal 717 (718) 36 Cn L Jour 135 Bam Lai Glum y Emperor (Saying something 
which conveyed the impress on that evideiice of w tnesses was corroborated by statements made before 
police amounts to misdirection as it contravenes Section 162 ) 

(31) 21 AIR 1934 Cal 610 (614) 61 Cal 991 35 Cn L Jour 1367, SwpcnitfeiKfcnf Legal Affairs, 
Bengal t Bagiraih llahto (Judge entirely misconce ving the legU position — There is misdirection ) 

( 3 J) 21 AIR 1931 Cal 557 (558 539) 36 Cn L Jour 619 iMi/etMiY Emperor (Bringing to notice of 
jury statement of per'on not ciamincd as witness but warning jury that failure to esamine him may 
give rise to presumption that if esautmed bis evidence would be against the party fa 1 ng to eiam ne 
h m — No misdirect on ) 

( 35) 22 AIR 1935 All 103 (105) 30 Cii D Jour 612 Atu Khan v Emperor (Judge should emphasize 
that the burden of proving the guilt of the a^ensed 13 on the prosecut on But where the whole trend of 
the charge shows that the Judge warned the jniy on this point the mere fact that the warning was not 
inent onod in express terms doca not amount to misdirection ) 

(35)22 AIR 1935 All 928 (9>9) 37 Cn LJoar 173 Sr» ffwAan v Emperor (Telling jury that there 

■ ■ • > be mi led as 


A 
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The ftl o^ e instances are onlj illu'slrati^ e iinfl not c\liaiistn c The question m each 
case 'Will depend upon its oun facta and circumstances The test ill be uhetber the jury 
'uere mnled and -whether they 'ucrc put on the “wrong track, and made to arrive at a 
■\\ long conclu'sion ’ by reason of what the Judge said 


12 Non direction. — As has been seen m the previous ^oto, non-dircetioa b 
rot necessarily misdirection in every case so ns to Mtiato the trial ^ Wicro, however tie 
non direction is with rcganl to a point of iifaf importance* especially when it is favourath 
to the accused,’ and when such non direcbon has misled the jury/ the trial will bo held 
to bo illegal A mere failure on tlic part of the Judge to point out to the jury all tb 
mattevs which may bo considered by them m cvKlonce, docs not necessarily amouct to 
misdiieetion® If a ciiso is suletanlinlly jut to tho jury , a mero omNsion to refer to this 
or that ciicumstance or suggestion will not make such oniis«ion a nn«direction® The ieti 
as to whether an omission m the summing up of the Judge to the jury amount! to* 
uiisfhicction or not is w hethci the omission, m the opinion of the appellate or revuonul 


< h8) 188H Pat 12S (128) In re Shan^rr Skobag (High Court interfered with aeijaittaU when the 
Court erioiieouslj treated a witness an nccom[ lice requiring corrohocation ) 

33 ( 15 AIR 1923 Pat 120 (1»2) C Pat 817 29 Cn L lour 81, Cajil J/iitn v £wpcr(Jr 

Note 12 

203 Ind Cas 2H (PI^I 


0 Zlarett v 

Jth Sahay f Emyirtr 


. . . ti T Ernmr 

. r V 

(Omission to dircel jury on one of \ itil ingredients of S 366, Penal Code, held amounted to oo 

amounting to nii«catnage of justiee ) . 

( 23) 12 AIR 1025 Cal 887 (889) 20 Cn h Jour 606 Abdul Skeilh r Emperor (The fact that none « 
the accused was recognised was not mentioned to the jury ) 

( 20) 13 \IR 1920 Cal 439 (441) 20 Cn L Jour 567. CMiakar% t Emperor 

■( 10) 11 Cn 1/ Jour 13 (14 15) 3 Sind I« B lO"* 4 Ind Cas 597, Zmrernfor t lI\nliv;asayo 

3 ( 41) 28 AIR 1941 Oudh 567 (569) 17 Luck I2« 42 Cn L Jour 7J8 193 lod Cas 371, 


V JSiuperor (Failure to mention to jorv important endeocc in favour of accused ) 

( 03) 27 Rom 6 ’C (035) 5 Bom L R 599 £»nj»ero»- v VamanShuram 

(03)27 Bom 04 i (051) 4 Bom LB 083 Emperor v Malgmoda 

Emperor 

or (Motive for prosecution ) 

■ 4 Cn L Jour 23 203 lad Cas 


211 (Dhl 


(28)15 (IR 1928 Pat 326 (334) 29 CnL Jour 325 ilt Chetmapa Faun y Emperor (A iion-di««t‘°“ 
Is not a misdifcelion unless the jury h^s been misled or such nou-direction is of primary importaece) 


jaihr Emvef 
? could ^ 

(he accused guilty under S 364 l«ial Code was under the circumstances of the case held 
jury on a most vital part of the case) 

(26) 13 AIR 1926 Bom 238 (240) ^27 Cti L Jour 4S1, hutubnddm Khan r Emperor 


u I oi noil uitttiion f jj 

( 42) 29 AIR 1012 Pat 481 (184) 21 Pat 258 43 CnLJout817 202 Ind Cas 331 (DB). Sm? 

V Emprror 

<21)11 1021 Cal 251 (301) 25 Cti 1. 2oin 817 (TB) frapero, , Kamar 0*“* 
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Oonrt, :3 of Fiicli iniixirt^inco to Ime lc«l to an erroneous \onlict 1 \ tlio jiirj ^ A Rr‘i\o 
onii« ion U tlic Indgo to dirocl the jurj on n \ital roint cxnnot lic undo good L> tho 
nccii«oil's coiin=ol calling attention to it at the tcmnnation of tlio summing up " 

The following arc =omo of the matancos of non direction which iin> amount to 
ini®4liroction ■ 

(1) rntlurc to explain the law anting in the ca‘=c‘* 

(2) Omission of the Judge to direct tho jnr\ in 00.-03 whoic <ic%cral nccu-cd arc tried 

together, to consider the co^e of each nccu-ed mdn idmllj ' It is desirable and 

'7 (32)19 \in 1932 Oil Hi 23 (2 it 7 1 net MO 11 Cri Ii Tour 157 SiM /tiiii v Fmperor (Failure by 
tbe Julge to point out that there w !•< no coiioboration of approver 8 tiidenee as n iinst particular 
nccu-od — Ml direction ) 

8. { 29) 16 Ain 1929 Cal C17 (625) 30 Cn L Tour 991 (SB) Padam Pratad v Fmperor (Omi- lon to 
point out that certain eridence nhicb «howed that Ihc accused was of depraved chancier was irrc 
levant and jnadmi siblc) 

9 ( 41) 23 Allt 1911 Cal 315 (317) 42CriL Tour 619 19J Ind Cas 12 (DH) ATomatu v Emperor 

(The failure of tbe Judge to put clearly to the jury and to indicate that an oflcnee under 8 368 Penal 
Code consists in sorrething more than Ihe wrongfuJ concealment or confioement of a woman amounts 
to a material non-dixection in the eliaije ) 

( 40) 27 ilR 1940 Pat 417 (418) 41 Cn I» Jour 7J8, JuJa^t Gepe r Lmptror (Principles of S 34 and 
S 149, Penal Code not explained ) 

( 40) 27 AIR 1910 Iisb 87 (38) 41 Cn L Tour 482 A V ilathewi y Emperor (Cheating — Faiinra 
of Judge to explain to jury necesstry ingredients whicli constitute cheating in hw amounte to 
misdirection ) 

(41) 23 A I R 1911 Mad 339 (313) 4’ Cn L Jour 414 193 Ind Cv; 375 In re Balam Pateyya 

(Failure to point out d Serecce between eandalum and dacoitr or ibeft in ease of daeoity and theft ] 

( 39) 26 AIB 1939 Bom 4S7 (16O) I t B (1939) Dorn CI8 41 Cn L Jour 176, Emperor t JMna 
So7na 

( 37)21 AIR 1037 Nag 110(112) ILR (1937) Nag 12 ) 38 Cn L Tour 5S9 rnfeJi VaJiomed e Emperor 
(Case under S 301 Penal Code— Judge not gmng an expIvnatiOD of what constitutes au oSence under 
tho section but only exphming about private defence— Mi-dire'tioa ) 

(37) 24 AIB 1937 Pat 440(111) 1C Pat 413 SdCriLJour 919, Bomeshuar 5<n!7/i v Emperor 
(Accu ed charged with kidnapping and abduction — Jury finding accused not guilty of kidnapping and 
thus finding girl over sixteen years — Story of prosecution that girl was taken away for marriage vnth- 
out her consent— Not a word in charge to jury by Court il accused has such intention — Non-direction 
to jury by Court on each vital ingredient of S 366, Penal Code, held amounted to serious misdirection 
and occasioned miccarnage of justice ) 

( 27) 14 AIR 1927 Cal 2 j 7 (238 2o9) 63 Cil 980 28 Cn L Jour 273, Xscrwddm v Emperor (Tbe 

law with regard to tbe right of private defence as bearing on tbe facts set up not explained ) 

( 30) 17 AIB 1930 All 24 (23, 26) 31 CriliJourSS EmperorT Mahommad Israel (Necessary ingre 
dients of oScnccs under Ss 380 and 467, Penal Code not expUmed ) 

( 13) 14 Cn Jj Jour 556 (338) 21 Ind Cas 156 (Cal) EmperorT NeamatuUah (Pecent possession of 
stolen goods ) 

(31) 18 AIB 1931 Cal 184 (186 187, 168) 58 Cal 1051 32 Cn L Jour B36 (PD) Susen De’iari Hoy t. 

Emperor (Section 477 Penal Code— ‘Secreting* meaning explained by the High Court 
( 24) 11 AIB 1921 Cal 1031 (1033) 52 Cal 112 26 Cn L Jour 11, Uiundasv Hasv v Emperor (In this 
ca«e jury were not properly directed as to the application of S 91. Penal Code ) 

( 20) 7 AIB 1920 CU 834 (834) 22 Cn Ij Jonc 449, Raja Khan v T’mperor (Omission to inform 

the jury that there could be no coDViilion for abetment of oSence when tbe offence it elf was not 
proved ) 



( 37) 1937 Mail M N 737 (738) Jv’acfinppa Gonndan r Emperor (If there is no substantial difference 
between tbe case as against tbe different acensed it is the duty of tbe Judge to 'ay so ) 

( 26) 13 AIB 1926 Ckl 139 (147) 51 Cal 372 27 Cn L Jour 2C6, E;ii;iru<?iii« v Emperor (Aeeu«eJ’s 
defences were diflcrenl in lbi« ci't ) 
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indeed oUigatoi-j tliat a Judge m summing tip to the jury should duidooptbe 
evjclenco as it affects each mdividoAl accused “ (soc also Note 7 ) 

(3) Omission to remind the jury that the statement attributed to indisidual accii,^ 
13 not esidence against the other accused m the c\cnt of the jur> finding fcai 
individual not guilty'* 

(dl raduio to tell the jury that the accused should bo acfiuitlcd if thej had any 
reasonable doubt about his guilt But see the undermentioned cases " 
l6) Omission to slate that even if the |lea of ahhi set up b> the accused u act 
established, there is no presumption that the accused is guilty 
(c) The failme to inform tho jury that the mere fact that tlio accused had absconded 
for some time vviU not give nso to a presumption of lus being guilty 
(7) Omission to direct that tho jury should reject irrelevant evidence,'' 

should not allow the result of prior proceedings to affect thei r minds'' of 

t aa) 20 AIR 1933 Cal B (6) 34 Cn R Joar OS'* Aftftjan BiiitaJ v Emperiw tETvdetiatS^vibt eicb 
accused T\a3 dificrent } 

( 33) 20 AIR 1933 Cvl 718 (720) CO C»1 14 ,7 35 Cri L Jour 307 Shal ebali y Emperor 
( 17) 4 Ain 1917 Mad 335 (336) 17 Cri L Joor 19 (20) r« Sanyan (Case ^vlicre scTcratacco 
concerned and question was purely one ol identification ) 

(27)14 AIR 1927 Mad 56 (38) 27 Cri L Jour IICI, TAanpai/a //ndor s Emperor 

( 34) 21 AIR 1934 ^ag 01 (95) 35 Cci L Jour 95? 30 hug h R J0‘> AbJtil Attt r Elnptror 

(23) 15 AIR 1928 Pat 326 (333 333) 29CnLJour325 Vt Champa Pa$mr Emperor 

1 10) 11 Cn L Joue 15 (16) 4 Ind Cas COS 3 Smd L B X2S £mpcror t Mwnd 

U2) 13 Cfi L Jour 730 (751) l7IndCas62 6SiodLBllC Imperery Chaf;an Rijaram 

/ 00 1 T> T n wo ipr T' 


11 (42) 29 AIR 194'> Pat 199 (200)21 Ut 130 43 Crl L Jour 230 197 Ind Cas 647 (PB) 

Panda t Emperor 

' )d Cas 857 Sulbaraya Am' ^ ^ 

6 Eboda Dux v Pmperor 
tidaijx Oope '> hi ipcror 
' llxan V El ipcrer 

ges ol dvco ty ond el conspiracy ve * 

dncoity against sereral accused Omu>s on by Judge to den) with e«deneo against each at'!'* 
charge ot daco ty}1 

12 ( 36) 23 AIR 1936 Cal 73 (79) fiSCalQop 37 Cn L Jour 394 Z?cnoy«Kdra C/iandrfl r 

13 ( 36) 37 CnL Jour 17 (18) 158 Ind Cos 172 (Lah) HarOd II Waston y Emperor 

mg with the question ot reasonable doubt when dcaliog wiUi the law in the case— No misdirect 1 
( 36) 1936 Oudb VV N 201 (203) irayiii Husatn v Emperor ,nj 

( 33) 20 AIR 1933 P C 218 (■’21) 3 { Cn L Jour 8S6 2AHWR 610 (611 616) 1933 A C 699 
L J P C 148 149 L T 574 (PC) B B Lawrence v Emperor 
(06) 4 Cn L Jour S02 (302 503) 1 Jfad L Tim 350 Para Thandan t Emperor (Endecce 

n doubt ID thU case) 


evidence oTerwhelming and the jury not I hely to baTC doubt.) 

15 (21) 8 A^ 1921 Cal 2 o 2 (254) 23 Cri L Jour 244 fimperor v Tartbullah Shetkh 


Emperor (ProseW' 


rthC's’ 
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tlic% Tint consider Ihe conloct of one ftcciiscd in jiidgin" the ca«c of tlio 

other 

(«) Omi3«ion to i-oint out the nlwcneo of cMilcnco nmtonal to the case for tlio 
pro-ccution 

(O) OmiH_ion to point out the dia-repancics between tlio r\i(]once nncl the first 
infotmntion report** or the «li->crcp^ncic3 and contrndictioin in the CMdcncc ** 

(10) railtiro to state tint the exidonco of a hostile witnesi should bo \iowcd with 

CTiUion oi should be rejeotcil** 

(11) Oini'=ion to state that the oxhIchcc of a witness who dcix) rs without taking the 

oath shoull le relied upon with caution’* 

(12) Omis'ion to tell the jiira that certain caidcnco is oiIjiiia iWc onJj m corrohorition, 

and Icaa ing them to im^ine that it is snlstantiae ca idcncc ■’ 

(13) OmiMion to place before the jiirj the mordinato dclaj in prefening the 

complaint *® 

See also the undermentioned cases ** 
as (03) 27 Bom C26 (C31) 5 Bom L tl 59S Fmprror v Faumm S/ntram 
20 ( 75) 2i Suth \\ RCf21{‘’l) QutnT GtingaCotind 
iSte ( 36) 23 AIR 1236 Cal 73 (79) 37 Cri L Jour 324 63 Ca! 919 Tienoytnira Chandra v 

f'mperor (Jod^e repcalcdly 'tating the ca«e for lh» pro^uCioo without clearly pointing out to tbs 
jury tho e parts of it which were not supported by evideoce )] 

21. (43) SO AIR 19(3 Cil 74 (75) 44 Cri L Jour 3>2 ILR (1912) 2 Cal 144 205 Ind Cbs 92 (DB), 

Umperor r Slohammad ShtiK (Senoua di^repancies between first information report and dying 
declaration and oUo between first information report and te timony of prosecution witnesses ) 

(20) 13 AIR 1926 All 429 (430 431) 27 Cti L Jour 785 DAi.oji v Uasv 

( 07) 5 Cri L Jour (24 (426) 34 Cal 325, Basorni/j t/enrfaf e Bmperor (Tud^e stsoald have called 

attention of the jury to the fact (hat witnesses eiamined by the prosecution were sot mentioned in the 
first infonsation report ) 

( 65] 11 Cal 10 (12 13) Lou Tu r Queen Empress 
( 25) 12 <IB 1925 Cal 729 (733) 26 Cn L Jour 1009 Jessaral e Emperor 
22 ( 21) 8 AIR 1921 Cal 257 (253) 22 Cn L Jour 475 Tenaram Uondal t rmpew 
(41) 23 AIR 1941 Cal 106 (110) lLR(t940)2 Cal 258 42 Cn L Jour 385 193 Ind Cas 303, 
Emperor \ iluiaffar Stngh 

(80) 13 AIR 1928 Cal 139 (144) 63 Ca! 372 27 Cn L Jour 266. £A»;ir«£f£f»n y Lniperor 
( 29) 10 AIR 1929 Cal 170 (171) 30 Cn L Jour 912, Dwarha Das t Lmperor 


Uarak Chand Ghtwarmal 

(32) 19 AIR 1932 Cal 293 (291) 59 Cal 136 33 Cn Ii Jour 441 TratlohyanaCh v E7nperor (In this 


[5« also (38)25 AIR 1938 'Cal 304 (365) 39 Cn L Jour 625. Bam Coiind Ghose y Emperor. 

(Omusion to Uy sire's on the fact that some of the moat matenat witnesses were declared by the pro- 


file jury could base Its findings, this auonafs to roudirecttoa ) 

(3C)23AIR1936 CftU66(f89) 37 Cn L Jour 673, A^flbs t Emperor 

26 ( 34) 18 AIR 1931 Cal If) (II) 33 Cn L Jour 186, Bam Ckarslar Dubey t Emperor (Charge 
under S 467, Penal Code — Delay of 3 jear<) 

27 ('45) 32 AIR 1915 All 182 (181) 1 D R (1915) AU 12f • 46 Cn L Jour 687 • 2’0 Ini Cas 411, y 
Cfiulam fZiiasin y Emperor (Judge usyitio!? lUry ■ attention to confessioo by apprOTet — OtnUslou^ 
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13. Effect of misdirection. — Under S 423, sub s ( 2 ), a ^enllCt of tbe jaiyas 
be altered or re^ erscd only on proof of misdirection by the Jiulgo or misunderstandag ci 
the law by the ]iuy But it i3 not every misdirection and non-direction that iviUbea 
ground for reversing the verdict of tbe jmy By s 537, clause (d), nben the nii«Jireci "a 
does not occasion a failure of justice, the verdict cannot be altered So, in appeals agac? 
the verdict of n jury it must be aboun (a) tbit tbere was misdirection and (b) that 'aci 
misdiicclioa resulted in a miscarriage or a failure of justice ' The same principle irill 


to mention that approver wag caned by (olice at tbe tim« of bn arrest about eleven weeks before con 
fession, held did not amount to non direction ) 

( 44) 31 AIR 1944 Cil 339 (340 34G) I L 11 (1911) 2 Cal 405 45 Cri L Jour 771 215 Ind Cis 67 (DC 

Ibra Akanda v Emperor (Where a Jndge in imehaege to the jnry emphasised the value of the fir 
information report as corroborative evidence bat failed to mention that it could abo be used to contiirt 
the prosecution evidence— Held, per Lodge, J , that the omission wag of no Importance m i 
where no question was put to the first informant indicating that the first inform ition report eontradcl*! 
his evidence in Court , and per Das J , that the omusion was a grave error of law lot in the wciia 
stances of the case was not sufficient to vitiate the verdict ) 

(43) 30 AIR19J3PatlG3(l67,lC8) 21Pat865 44CnLJonr 507 200 Ind Caa 365 (DB), 

Sahu V Emperor (Failure of Judge to warn jury as to nccc ally for corroboration of opinion of police u 
to bloodstains — Non direction) 

{ 42) 29 AIR 1942 Cal 624 (520) 43 Cn L Joat 860 202 Ind Cis 604 (DB), Hmprror v 

(The failure of the Judge to warn the jury that the confession while m Police custody referred 


. r 1 

making over to mvestigating officer dying dechralion recorded by doctor Pailurc to refer to <«*» 
• . "mperor 

■ jjd-s death raairf 

by etlcBt of all injuries infl ctod by several accused combined- Common object specified m 
under Ss 147 and 148 Penal Code, was not to kill deceased but to assault him — Charge asde' S ov 
framed and eiplained to Jury— ho alternative ebarg*. framed under Ss. 304, 826 or 325, nof 
ofS 84 or 8 149 explained — All accused convicUd under S 802 — Conviction is lUegil — 
procedure amounts to misdirection and non^direction ) 

(’41) 28 AIR 1941 Mad 839 (342) 42 Cn L Jour 414 193 Ind Cas 375. In re UaM" 

(FaJute to 1., rafflcioot .Itoss oi. i.et tb.l ,11 ptosMotion „ilnesst> *ets ml.rislo-l-r.aut K 
in<,«s«.ral,olmsontinO(itrobot,trftt,trao„,oIinlet«sttd »,lncs>es_r«ilnte 10 teU l«tJ 
mention ol cert«m lacU in the first reporlol tbe occotrence nod m obnree-sbrel—Thcse ■»! >“ 
in charge which vitiate conviction ) “ 

(39) 20 AIR 1939 Cl «7 (499) 40 Cr. I, Jo„, 077, JIosrMi, , (Fml.r. ol J»Js' *■ 

poml ool to the lOry th.t the deeeesed h,d not been oross eianuned eannot Imre moch efirtt «■ “ 
inij knew peilectly well that the deceased bad not been ocos.-eiammed and alter the? W •I'” 

, ‘.mTe ;;; Ji'S"”!.?," “,*■ '"»> e«ammat.on is and the potpose rl setrts I 

26 AIR 1939 Pat 636 (539) 18 Pat 698 41 Crt L Jtmc 1, Sachwder Hat v Emperor 
ol Judge m eases of seanat oflenees to warn inr, ot danger ot conr.ctmg accused on nneorteboraW 

Jonr 1066 10 took 119, £,1 Eehart Sm}h r 
ttr , point as to apphcabiJity of S 149, Penal Code, n 

( an oi *Tw 101.1 D * ei,T (Defective 

^ ' tnlaniBcnemlri^^^ 

defence existed at the particular moment of the aliened attaclcV** 

CriLJonr 1216, Sam.riirfdin v Emperor (Failure « 

. Sasfit Eanta (Dying declatsl on * 

uuii-A.ciiuu oiuuea , 

BavhmZ V Emperor (If the jurors are placed In 
ol material evidence which ought not to bare been admitted there is in error of law in tha 
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am Jnl a, lo n n 1 re t e n fi I > d of j t ce IJ t n u! 1 m I tl Tcrd t nu t t e tn c 
vt o de ) 

(43) 30 AtRl913 PC^ll Pl ) I C LJ r2Jl *>10 In 1 Ca^ jsO OUo George (/ !cr Tie 
Ktng {'I d red on as s I even rr a t ty as cl 1 Ol sufl c 11 ere u t be on ll 

Tsb cl n tl e pA I cuH c Icp cc t1 6 a case I of t1 e sub t oco of fa t ilanl le pro e t of 

!l e law ) 

C43) 30 AIR 1943 P t 1C3 (166) *’1 P rtS 44 C L Jo t d07 ■’00 I cl C 9 3G (UD) Lol. a o 

Stf u V Emperor 

(39) 26 AIR 1939 Dorn 4 7 (4 9) 1 I R(1039)Do 1 CIS 41 C L Jo r 176 E npe or J a 

( 36) *>3 AIR 1936 P t 40 (4 ) 37 Crt I, Jo 3 0 Hart Val to v I pe o 

(27) 14 AIR 19‘’7 117 (IIH) C L Jojr 1 7 So »<! Ao t v pc cjr (T1 e n c r a 

of gust ce when o n s on or ra s a e ncnl i and th t ll e jury m J p obably be m sled by t ) 

(■’ ) 15 AIR 19 3 Pat 3‘’6 (333) '>9 Cr L Jour 32o if ClampaPas tv En pero 
(33) 20 AIR 1933 PC 21S( 1) SICrEJoprS-^ 4933 A G 699 10 LJPC14'< 149 L f J 

(PC) Bas I Panjer Latere teev E peror (Inry not d reeled ai lo o u of p oof — //c rf let wui 
sob tantial m carruase ol jost ce ) 

( 9) 19 9VadA\ N 946 (93 ) Dorms jmyP lajV F peror 

( 1=) 5 AIR 1916 Cil 140 (141 14 ) 19 Cr L Jour 619 Empe o v Asw oddi 

( 66) 0 Sath W R Cr 80 (9 ) BeDo L R hop \ol 4>9 Q ee t v Elal t Bax 

(14) 1 AIR 1914 ^11 ‘>07 (203) 14 Cf L Jour 634 CJS) “I InJ Cas 646 Fooprr t £ pe o 

O'*) 19AIRl93'’Cal'>9j(‘»96) 33 Cr L Jour 477 ilofa ^spf la v rmperor 

(33) 1933 Mad ^ N S’O (3 3) Ir n ja Go ida E pe or 

(6)7 Sath IT r Cr 69 (70) Quren v / t a oni Set t 

( 01) 5 Cn L Joiir 163 (170) 9 Boa L B I<>3 En peror v 3fal a ntd Elat (Death c u ed dur ug 
coarse of not— Jod^c direct D the juy that frolw s e all bed roters srere ty of murder— 
Retrial ordered) 

(6 ) 5BomHCRCr8 (91 O'* 9f) Tteg v ratted a d VaUae a d (lerdct of jury can be set 

as de ll accu ed u prejud ced by defect e su m ng up ) 

( 06) 8 Cri L Jour 861 (372) 1 S nd L U 101 7 peril or v \ la iah Skal 

(•27) 14 AIR 1927 Pat 370 (375) 7 Pat 15 23 C L Jour 69 fame ar te S g y L pe o (No 

m direct on— Terd ct of jury could not therefore he rcver»ed ) 

(‘>3) 10 AIR lO’S Pat 103 (103 lOl) 23 Cr LJoor 01 Su es war Jka y E pe o (Ti e e as 

probab 1 ty n th s case of the jury an d be ng nfluenced by nadmus ble ev dence— Con ct on s 

set a de ) 

( 10) 9 Ind Cas 719 (719) ll Cr L Jour 701 (Mad) S tasa t Pllat y E peror (Thee was n 
direct on n this case sel ch d d not re ult fa lure of jus ce— Cone t on ma nt ned ] 

( 17) 4 AIR 191 Mad 7 0 (771) 18 C D Jo r 15 (16) 7 1 re Aitipe Palladu 

(16)3AIR1916 Mad 12'’1 (l'’'>5) 16 Cr L Jour 618 (618) 7» « C »n« (Cba care e y o ded 
but jury not <n sled — lerd ct not re ersed ) 

( 09) 10 Cr L Jour 11 ( 1 “’) 2 Ind Cas 434 (51ad) Tool pall Ban a Go dan v En peror 
( 8 4) 2 M € r 498 (489) 1 re Go ernn e t Pleader 

{ 03) 26 Mad 1 (8 9 14 15) ‘’WeruM E nperor y Edmard Will an Smitler 

jV'Vj I’lscri' I re 3 rtmw ^ ^crarainig mp hvietfi re 

Accused not pre ud ced Cone ct on was ma nta ned ) 

(2“) 15 AIR 1928 Cal 763 (770 771) 30CtLJourS5 AabarAliY Emperor {Jud„e s charge open 
to « t cism— The eetd cl ol jury oUj,! X not to be joterlered w th except where charge taken as a whole 
cannot be upported ) 

( 27) 14 AIR 1927 Cal 6 0 (692) 51 Cat ^39 Cr LJoor 699 dyub ilandal t L nperor 
( 27) 14 AIR 19 7 Cal 399 (401) 29 Cr L Joor 495 At n uddt y E nperor 

(‘>‘’) 9 AIR 19 2 Cal 108 (106 107) '’1 C LJoor 143 Superintendent and Bemembraneer of Legal 
Affairs Y Skjam Sunder B unij (Jury a Tcrdet was not doe to misdirect on — Verd ct waa 
ma nta ned) 

( 09) 10 Cr L Jour 499 (499) 4 Ind Cas I”© (Cat) Kesal ab Pal Y E nperor (MuAreet on not re uU 
o n fa lore of ju i ee — R al not ordered ) 

( 95) 2 Cal 377 (393) Er sh a Dl a t 31a dal t Quee i E press. 

( 94) ■>! Cal 955 (977 978 979) Wafadar K anv Enpess 

( 75) 24 Sulh It R Ct 77 (78 79) YCluderKoo ar J/u oomdar (Mkd rec on p e uiicuig 

the accused — Retr al o de ed ) 

( 73) 19 Suth 3\ R Cr 71(72) 10 Bcu I B4pp36 Queen v Pajcoomar Bose 
( 2)18<=;utl W RCr C0(e0 67) Quee t y 3Ia I ooraS ngl 

(*29) 16 AIR 1929 Bora 290(301 305) S3 Dorn 479 SIC IL Jour 65 Empe or y C L P g 
(1900)*’ Bom L R 1129 (1130 ll"' - - - 
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apply T\itb regard to a non-directton* \Miat w niiscaiiiago of justice should lejoiJjed 
from the facts and circumstancos of each case. In the undermentioned AUahal-ad 
the Court remarked that a “mjscarnago of justice through misdirection means that 
must he a leasonahlo ground for apprehending that the misdirection may haveaifcclfdih» 
jury's \crdict" It lias not been interpreted to mean that tbo appellate Court mustfiii 
bcfoic setting aside a verdict that the accused was entitled to an acquittal on theenlfHe. 
If this were so, there is no object m ordering a new trial It means that there mustlei 
icasonablo giound foi apprehending that, hut for the misdirection, the jury may isw 
armed at a different verdict,* or putting it m another way, “whether m spite olti 
imsdiiection tlio conviction and verdict nro not justified in law , as they stand," and if tbej 
are justified tbcio is no failure of justice® "Wbcic tlio appellate Court finds that to is 
misdirection, it can under S 423 either acquit the accused setting a'Jide the verdict, ortsducs 
tbo sentence, or Older a new trial with a fresh jurj ® In trials by the High Court Se-oai, 

( 1900 ) 2 BomLR 751 (752), Queen Emiartis v, Sanfftij/a (AIJ tlie endeucc bearing ontbecha^ of 
murder not recorded in view o( admiv^ion made by tbe pleader appointed by Cooil to defend™ 
accused — Other sufficient evidence to support verdict ot murder — Conviction not &tt asiJe 1 
[See ('3C) 23 AIR 193C Bom 52 (53, 55) . CO Bom 599 37 Cri L Jour 360 (EB), PtiHan 

V, EnpefOT 135561 


Aivuseea 4^0, bote at) 

2 (’89) 2C AIR 1939 Bom 457 (459) I L B (1939) Bom 648 • 41 Cn L Jour 176, Enptrorr 
Sojiia (ITeW, omission to read and esplam tbe relevant sections wos not such as could b« 
occi^sioncd a failure of justice ) 


I L yoor 133, Fa\ira t. Emperer. , 
i LJour 1H6, Jagmohan r Empersf 
•e benefit of reasonable donbt to the 


(’C8| 10 Sutb W R Ct 7 (8 


( 



9). Queen v. 


Itamgopal Dhur. 


. A^asi. 

igmohan 7 . EmpetST 




Ilu 7. Emperor, , ,o t t SH 

1933 A C 699 . 102 L J P C l58 ^ J 

ction as to onus of proof — Unless it ^ ^ 
.ued the same verdict a gubstanUal 


. .. 15*'' 

■tn*'-) 

jilie 

"utm V i^iiipeior 

{’38) 25 AIR 1938 Cal 51 (59) : 39 Cn h Jour 161 I L R (1938) 1 Cal 290, Golole Belmrt v 
(Retrial not ordered but accused acquitted especially in view of the fact that accused ha'^ 
detenlioo for nearly two years and through no fault of theic on n had to nnderso two tr lah ) „ 

{'30) 17 AIR 1930 Cal 370 (379. 379) . 58 Cal 96 • 32 Cn L Jour lO. Gott o/ Bengal 7. 


Mandal (lo this case the High Court wvetsed the yerdiet of acquittal a’nd jlsetf convicted 




(’22)9 AIR 1922 Cal 505 (506) :^24 CnIiJour 76. Abdul Go^ir SMar v. Emperor. (CouskM'' 

ed) 

fB), 

Aijiin V, £,mpiTor. i i Here was good pnwa feute case io go to the jury— Betoal otde^ ’ 

{’09) 9 Cn L Jour 667 (507) * 32 Mad 179 : 2 Ind Oas 307, Public Prosecutor v. Pwt«9»'’» ^ 

(Acquittal) ,, jiot 

•(■20) 16 AIR 1929 Cal 617 (022) • 30 Cn I, Jont 893 (SB). Padam y. Emperor. (Where jury 
have convicted but for the misdirectiou, acquittal was ordered ) 
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Ij Mrtue o( Ihc rroM'iors in LcJtcrs Patent of tic Hi^li Courts tbc \cnlick niaj lo 
rcMCwciI* As to tlio ior\crs of tie High Court in roMcning the ilcci ion see the under 
nicntioncd ease ® 

An nj re'll 01 onlil not lie to the Pmj ( ouncil inciel> on llio ground of inistlircction * 
See nl o the undermentioned en'es’® nhcrc the iiinciiles on winch the Pnra C ouncil nould 
<\cicise their ]urwliction in criminal cases Ime been laid douii 

14 Duty of appellate Court in reviewing a charge — The npiylhlo Court 
in renewing tlie charge to a jur> should j«d„e it ax (i uhole It is 'nfiicicnt to see whether 
tl c tendencj of a charge taken as a whole has gnen a correct or incorrect direction to the 

(1900) 4 CaM\ N 576 (581 SS**) Shnitti v Emprtit (lUtrml oritcrc 1 ) 

f02) 29 Cal 7S2 (791) 6 Cal \\ N 553, Jatnxmidi IfasaU » Fmperor (Acq iitlal ) 

•( 32) 19 AIR 1932 Oadh 23 (25) 7 Lutk 390 33 Cri L Jonc 107 Sxta Ruw x Emitror 
<26) 13 AIR 1926 ^ag 53 (j4 55) 26 Cfi L Jour 1090 fljmprrtsrtd \ Emieror (No cm lei ee on record 
to warrant a conviction — Order for rclrial will not be jnstifie 1 ) 

[See (37) 24 AIR 1937 Tat 263 (274) 33 Cti LJout C73 16 Pat 817 Samarr«(f >-(1 r 

Emferor (A retrial should not be ordered unlesj « can be shown that matters «,h ch counsel would 
1 ave placed have not been placed before ttic j iry or that the cbit 5 ,c of the Jud„e is defective and 
erroneous in material partieubra.)] 

Alaoeee S 423 ^ote 40 

7 (36) 23 AIR 1936 Bom 52 (o3) 60 Pom 599 37 Cn L Tour 306 (PI ) PUtnn Hasan y Ett^ror 
(The failure of the Judge to cooplv with this sect on h an error of hw oli eli brings the case within 
Cl 26 Letters Patent Bombay ) 

< 90) 17 Cal 643 (008 669) Empms v 0 Hara 

« (36) 23 AIR 1938 Bom 52 (53 54) 60 Lorn 599 37 Cri L lour 366 TB) PuttanHassany Empmr 
9 (36) 23 AIR 1936 PC 160 (108) 37 Cn L Jour 679 193CAC 445 103 LJPC 84 153 L T 1 (PC) 
I) P Renouf y Attamey-Ceneral for Jersej (£6rafiim v Ptx 1914 A C 599 83 L J P 0 18o 
111 Liao followed) 

( 30) 23 AIR 1030 I C 169 (170) 37 Crt L lour 628 1936 A C 333 10> L J P C 79 154 L T 820 
(1 C) AttygalU v Zxng 1511*6 rection ns such w 11 not suffice for grantin, of special leave to appeal— 
ILrahsm v Hex 1914 A C 599 83 L J 1 C 185 111 L T 20 followed ) 


ritieJenrff y Emperor (Unless the High Court is satisfied that the msdirections compUmed of are 
material or that they have led to any miscarriage of justice leave to appeal to the Privy Conned w ill 
not be granted )] 

10 ( 45) 32 AIR 1945 P C 140 (143) Darnel Toulh y The Ktng (If theie was evidence against the 
accused on which the jury were entitled to convict its strength is not a matter for the Privy Counc 1 to 
determine in appeal The jury are sole judges unless some step has been taken which is contrary to 
natural justice or some grave and substantial injuctice has been done ) 

( 43) 30 NIB. W43 B G 2U (146) 45 Cw L Jour 241 ^10 led. Cw.?. Otto Georpe O/ellrr v T)ie 
King (Privy Council do not s t as a Court of cnminal appeal for them to interfere with a criminal 
sentence there must be somethmg so irregular or so outrageous as to shock the very basis of justice ) 

( 39) 26 AIR 1939 Cal 632 (C84) 41 Cri L Jour 59 1 L R (1939) 1 Cal 187, C B Plticlneil y Em. 
peror 

(37) 24 AIR 1937 PC 179 (180) 38 CnL Jour 573 C4IndAppl34 I L R (1937) Lali 371 31 Sind 
L R 300 (I“C), Mai gal v Ei tperor (It js no part of the duty of the Board of their Lordships of the 
1 rivy Council to Mt in criminal eases as a Court of criminal appeal but only to correct what they 

■ ■ C 84 155 L T 1 (PC) 

• L J P 0 79 154 L T 

„ cular ca'o deprives the 

accused of the sob'tanee of fair trial and prolectimi of law, or which in general tends to divest the due 
and orderly adtnini tral on of law into a new course which may be drawn into an evil precedent in 
future ) 

•( 23) 12 41R 19a5 P C 303 (306) (I C) Shafi V Emperor (Triry Council will not interfere unle'S there 
13 Molal on of principles of natural ju ticc or legal forms ) 

•(13) 15 CnL Jour 141 (144) 41 Cal BG- 40IndArp2ll 22 Ind Ca* 496 (PC) Clifford y Emperey. 
AUosecS 404 NDle2 and IxltcrsPateat (Cal)Cl 41 Note 3 
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mind of tho ]ury^ In a rail Bench case* of the Bombay High Court Beaumont 0 J, 
observed as follows 

' It js, in my judgment cloarlj open to tho Court to consider, not so much vhat 
effect the misdirection has upon tho minds of this Court sitting m place of a jci 
but -what the effect of the misdirection avas or maj ha% e been upon the minds of iia 
jury which tried tho case and in so doing we must I think assume that the jury vu 
a reasonably competent jury, though we must remember that a juc> coibbts d 
laymen and that a misdirection may hn\o more effect upon tho minds of laymen 
than upon the mmd of a trained Judge 


15 Record o! charge to jury — See l«ote 15 on S E67 

16 Effect of a juror not understanding the charge — Where one of tba 
jurors is unacquainted with the language in which tho charge is made and so i3 unalls 
follow it, it has been held by the Pri\y Council that the whole trial is Mtiatcd * bee al» 
S 278 Note 3 

17. Effect of a bad charge — Wheie a charge is inadequate and 
and it does not assist the jury to evcrcise thcic function as jurors or placo 
clearly the issues to be decided, the whole trial will be bad * But the question in eickc^ 
would be whether there was a failuio of justice consequent on such bad charge Ses a-o 
Note 13 _ 

Note 14 

1 ( 69) 12 Both 17 Zl Gi 80 (80) 4 Deng L II App 60 Queen ▼ Gogalae 
( 40) 27 AIR 1940 Oudh 387 (310) 41 Cn L Jour 515 Jagadith Dutt y Emperor n 

( 39) 26 AIR 1939 Cal 682 (686) 41 Cti L Jour 69 1 L R (1939) 1 Cal 187, 0 B PlueMt t * 
p«ror 

Bat y Emperor 


Emperor 

E 


aSiIi Eatoni ^ ,,„j . 

.V Jn L Jour 80 (PR) 0 S 


( 


sliDnII 


2 ( 36) 23 AIR 1936 Dorn 5“’ (54) 37 Cn L Jour 366 60 Bom 599 (FB) Puttan Hasan T ^ 

Note 16 _ 

1 ( 33) ^0 AIR 1933 P C 208 (209) 60 Ind App 354 34 C«L Jour 813 12 Pat 811 (PC) ^ 
Lai y Emperor 

[See also ( 04) 1 Cn L Jour 698 (598) 6 Bom L B 535 Emperor v Bhavinrao ] 

1^ , .. fat 

1 I OR 15 \yT> iQor s« o<5 p T T ^ ^ evidence »“ 

II I r , 

(UJ^j SUUl ; Cal W N 639 Btrendra Lai Bkaduri y ^Emperor (Charge d ^ not ebo^ 

.1 ..... . 

peii 
’i'mjte''®'’ 

'er 

e»d out--^ 


■what the facts were what the endence was or what the c&aa ol the defence was \ 
{ 68) 9 Suth W R Cr 52 Of ren v fi. w . , , 


-Tidencs 
tfrt I/rin*’" 


5t Bumniod op - 
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18 When Judge can re charge the jury — In nhece the jttrj rctutn*! 
nn luiinfcIligtUc ^cr^Ilct llio Judge instenl o! B^ving questions under s 50‘3 may ac/atn 
sum up the case to them nnl direct them to give a. fresh \erdict * But the Judge cannot 
recharge the jurj and nsk them to rctirn a fresh aerthet merely because ho disagrees 
ovith their fir=t aerJict* See also section 30) Notes 


Dutj of Jua^e 298. (0 In such cases it is the duty of the Judge — 

(a) to decide all questions of law arising in the course of the trial, 
and especially all questions as to the relevancy of facts which it 
IS proposed to prove, and the admissibility of evidence or the 
propriety of questions ashed by or on behalf of the parties, and, 
in his discretion, to prevent the production of inadmissible 
evidence, whether it is or is not objected to by the parties , 

(&) to decide upon the meaning and construction of all documents 
given in evidence at the trial , 

(c) to decide upon all matters of fact which it may be necessary to 
prove m order to enable evidence of particular matters to be 
given , 

(</) to decide whether any question which arises is for himself or for 
the jury, and upon this point his decision shall bind the 
jurors 


(2) The Judge may, if he thinks proper, in the course of his summing 
up, express to the jury his opinion upon any question of fact, or upon any 
question of mixed law and fact, relevant to the proceeding 
llfustrotlont 


(a) le IS proposed to prove a statement made by a person not being a witness m the 
ease oathe ground that cifcumstances are proved which render evidence of such statement 
admiss ble 

It IS for the Judge and not (or the iury to decide whether the existence of those circum. 
Etances has been proved 

(b) It IS proposed to give secondary evidence of a document the original of which fs 
alleged to have been lost or destroyed 

It IS the duty of the Judge to decide whether the or g nal has been lost or destroyed 


Synopsis 


1 Scope and object of the sect on 

2 Judge to decide all questions of law 
arising in the course of the trial 

3 Relevancy and admissibility to be decided 

by the Judge 

4 Propriety of questions asked by or on 
behalf of the parties 

5 To prevent the production of jnadniis* 
sible evidence whether it is or is not 
objected to by the parties 


* 1882 S 298 1872 


6 In his discretion 

7 Construction of documents— Clause (b) 

8 To decide upon all matteis to enable 
evidence of particular matters to be 
given — Clause (c) 

9 When and bow far a Judge may give 

bis opin on on question of fact — Sub- 
section (2) 


S 256 1861 — Nil 


Note 18 

1 {4'’|2gAIR19l‘>rat41C(41s) 21 Pat 139 197 lad Cas 501 13 C« L Jour (DB} 

Sinjfi T Emperor 

Yi XlR 1930 Cal 57 Cal 61 31 Cn L June 261 Bamid d!» v Emperor 

Also see S 30^ Note 1 and S 30l Note 1 

2 (3')*’’AIR 1935 Al]10'>0(10->'’) 36 Cn L Joar 1377 Porir Emperor 


Janjl 


/ 
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mind of the jury ^ In a Full Bench cnac^ of the Bombay High Court, Beaumort C J, 
observed as follorra 

* It 13 , jn my judgment, clearly open to Uio Court to coa^uler, not so rancli vbt 
effect the misdirection has upon the minds of this Court sitting in place of a jary 
but vjhat the effect of the misdirection was or maj ha\o been upon the mindj of ths 
jury uhich tried the case, and m so doing no must, I think, as-jiime tint the jaepra 
a reasonably competent jury, though we must remember that a jury con.bh of 
la>meTi, and that a misdirection may has© mote effect upon the minds of layffifJ 
than upon the mind of a trained Judge ” 

15 Record ol charge to jury, — Sec l«ote 15 on S 367 

16. Effect of a juror not understanding the charge. — ^Ytlece one of h* 
jurors is unacquainted with the language in which tho charge is made and so i3 unable t> 
follow it, it has been held by the Pti\ y Council that the whole trial i3 \ itinted * See 

S 278 Note 3. 

17. Effect o! a bad charge. — Whcie a charge 13 inadequate and insufccect 

and it does not assist the jury to excrciso their function as jurors or place before 
clearly the issues to be decided, tho whole trial will be bad * But tho question m eaclic^ 
would bo whether there was a failure of justice consequent on such had charge* See 
Note 13 


Note 14 

1 ( 69] 12 Suth W B Cr 80 (80) 4 Beng L B App 50, Qu«;n y. Go^atao 

( 40) 27 AIR 1940 Oadb 837 (340) 41 Cn L Jour 545, Dutt r Empfivr, - 

( 39) 26 AIR 1939 Cal 682 (686) 41 Cti L Jour 69 I L R (1939) I Cal 187, C B t 

peror 

(21) 8 AIR 1921 Cal 73 (74) 23 Go L lout 342 Han CHaran Bat v Emptror 
('73) 20 Sutb W R Ce 41 (42) Queoi v ^imcAand ifookerjee 
( 98) 2 Cal W N 702 (706) Queen Bmprew ▼ Ekatrab Chnndfr 

( 18) 5 AIR 1918 Cal 72 (72) 19 Cri L Jour 959, Emperor v Hatoni 1 • 

( 14) 1 AIR 1914 liOn But 65 (119) 1 Bow Bor Rul 143 15 Cri L Jour 80 (FB), C S Clifford 
Emperor , j 

[See also C38) 25 AIR 1938 Pat 579 (583) 40 Cri L Jour 147. Tiisu/ J/ta v. Emperor fib* 
point for determination is wbetliet case against accosei bas b>en fairly brought to notice of jety a 

2 Futtan Hasan v Empire 

1 ( 33) ?0 AIR 1933 P C 208 (209) 60 Ind App 334 *31 Cn L Jour 843 12 Pat 811 (PC). Eos 
Lai V Emperor 

[See also ( 04) 1 Cci L Jour 698 (598) 6 Bom L R 535. Emperor 7 . Ekavinrao 1 

17 , .. (or 

1 (26) 13 AIR 1926 Nag 53 (54) 26 Cn L Joar 1090 Ilimvrasad^ r,nr.»rr>r (Neitber evidcoM 


( 

( 

..a. .ui. ivuai me eviaence was or what the case of the defence was ) 

{ 68) 9 Suth IV R Cr 52 (54), Queen r Eeaonallt Buttur ff'f 


tBW« 


.Tidence — 




. IfT 



lor the same crime — No new charge dehyered bat the charge to the former jury reed out — 
loimet charge being appticable to the pre-ent tnal, High Court did not interfere ) H^h 

[See ( 70) 14 Suth M R Cr 66 (66) Queen t Rittaa (Eyidence on both sides not sumiurd up 
Court refused to interfere on this ground alone)} 
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18 When Judge can tc-chargc the 3 ury. — In ca-scs v.licre the jurj ictncng 
an unintelligible Acrdict the Judge instead of asking questions under s 303 may again 
sum up the case to them anl duect them to gi\e a fresh \erdict * Put the Judge cannot 
re charge the jury and ask them to retnm a fresh icidict moicly because bo disagrees 
a\ith their first aordict * See also section 305 ^ote 5 


Dat 5 c{ Judge ZSS.* (») In such cases it is the duty of the Judge — 

(e) to decide all questions of law arising in the course of the trial, 
and especially all questions as to the relevancy of facts which it 
IS proposed to prove, and the admissibility of evidence or the 
propriety of questions asked by or on behalf of the parties, and, 
in his discretion, to prevent the production of inadmissible 
evidence, whether it is or is not objected to by the parties , 

(b) to decide upon the meaning and construction of all documents 

given in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be necessary to 

prove in order to enable evidence of particular matters to be 
given , 

id) to decide whether any question which arises is for himself or for 
the jury, and upon this point his decision shall bind the 
jurors. 


(z) The Judge may, if he thinks proper, m the course of his summing 
up, express to the jury his opinion upon any question of fact, or upon any 
question of mixed law and fact, relevant to the proceeding 
lllustrathns 

(e) It IS proposed to prove a statement made by a person not being a witness in the 
case on the ground that circumstances are proved which render evidence of such statement 
admissible 

It is for the Judge, and not lor the jury, to decide whether the existence of those circum- 
stances has been proved 

(b) It IS proposed to give secondary evidence of a document the original of which is 
alleged to have been lost or destroyed 

It is the duty ol the Judge to decide whether the original has been lost or destroyed 


Synopsis 


1 Scope and object of the section 

2 ' Judge to decide all dueslions oi law 

arising in the course pf the trial 

3 Relevancy and admissibility to be decided 

by the Judge 

4 * Propriety ol questions asked by or on 

behalf of tbe patties 

5 ‘To prevent the production of inadmis- 

sible evidence whether it is or is not 
objected to by the parties 


6 * In his discretion ’ 

7 Construction of documents— Clause (b) 

8 * To decide upon all matters to enable 

evidence ol particular matters to be 
given — Clause (c) 

9 When and how far a Judge may give 

his opinion on question of fact — Sub- 
section (2) 


• 1882 S 298, 1872 S 256. 1861 — >m] 

Note 18 

1 (42) 29 AIR 1912 Tat 416 (448) oy Pat 133 197 Ind Cas 504 43 Cri L Jour 203 (DB), Janak 
Stngh V Emperor 

( 30) 17 AIR 1930 Cal 3‘’0 (320) S7 Cil 61 31 Cn Ii Jour 761 Eamid Ah y Emperor 
Alsu see S 302 Sole 1 and S 304 \ote I 

2 ( 35) 22 AIR 1935 AU 10->0 (10^2) 36 Cn I» Jour 1877, Don v rmperw 
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DOrr OP JUDGE 


hOin to the Synopsis Sec the Iiotes indicated for the following topics • 


onipeteney of witnesses See Note 2 

vi^encc to be beird nod not prior ileponlions 

See Note 3 

unctions of Judge anil pry clistinct See Note 1 
nndtm^sible evidence bee Notes 3 5 and C 
udge’a opinion and jury’s liberty to form tlieic 
own See Note 9 


Mi^dltectlon Sec Koto 9 
Objections to esidence to bo heard m ab'enct d 
jury See Note 3 

Bufliciency of evidence for jury Sec hole 1 
Value of confessions See Note 3 
\oluntarj nature of confessions for Jadge Brt 
Notes 


1. Scope and object of the section. — This section and the nest apccifj tie 
liilies of the Jndgc nnd the juij rcspceti\tl>* nml embotlj the general priccir^e that the 
jviestion v\hat the jury are to receive is for the Judge and what they arc to hehetcisior 
he iwiy , in othei words, the question whether there is anu evidence is for the Judge 
whether theio is svf/ictcnt evidence is for the jurv * (see also s 2S9) 

The provisions of this section show that the Judge should cv mcc an iiitere t la fee 
a«e even fiom its beginning® 

2 “ Judge to decide all questions of law arising in the course of the 
trial ” — The decision on nil questions of law arising in tfic course of the trial is solely 
for the Tudge^ whose direction thereon is absolute and binding on the jurj® la cthei 
WOids the jiiiy is to take the law from tlio Judge® 

The following questions are for the Judge 

(1) Mhothei, when an adult woman had consented to «ctual intercourse Jt wouIiJ I0 

an offence of rape withm the meaning of the Penal Code* 

(2) In 0 case of defamation whether the imputation found to have been made aaS 

haim found to have been the probable or ctpccteil lo ult were such as to 
the definition of the offence of defamation ® 

(3) Mhcthei a particular comnuimcaliOD is a puvilegcd one ot not® 

Section 298 — Note 1 

1 (95) 19 Bom 741 (743, 743) QueetuEmpress y Rego Uomtopoulo 

iSee ( 40) 27 AIR 1940 Oudh 337 (sio) 41 Cn L Jout 345. Dull v Emperor 0“ «« «»« 

It was observed that the section does not Uy down any ptmeiples on the question of 

lyij 

aid clwrff 

2 Lo (FE) 

; ^ . orJadgrW 

decide ) 

( 89) 1889 Ilat 452 (453) Queen Empress v l,al Singh 

3 ( 30) 17 AIR 1930 AU 534 (536) 32 Cn I, Jour 158, Suraj Prasad v Emperor 

Note 2 , 

1 (43) 30 AIR 1943 Pat 131 (133) 44 Cn I j Jour 356 2lPat854 205 Ind Cas 241 (PB) 

Singh V Emperor (Judge saying that the jury must decide whether the right of private defence 
in the circumstances of the case and whether such right was exceeded— This amounts to 
the Judge 13 not leaving to the jary merely the question of fact nnsmg in the Case ) 

{ 39) 2G AIR 1939 Mad 190 (192) 40 Cn L Jour 437, Ensperoi v Labba% Kiiiti , , 

(-16) 3 A I R 1916 Pnt 236 (238) 1 Pat L Jour 317 17 Cn I. Jour 353 (355). 

Emperor, 


V Empmr (IkM”'*"” 

4 ( 05) 19 Bom 735 (736) Queen Empress t Uadhav Rao 

5 ( 79) 1879 Rat 140 (140), In re Pitombir 

6 { 69) 10 Sutli W R Cr 14 (14) 1 Beng h B App Cr 8 Queen r. Chandra Eant 
{See ( 09) 25 Cal 736 (741) 2 Cal W N 491, Abbaspeada r Queen Empress ) 
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(4) 'Wliethcr nnj cm Unco hil been gi\en on winch the jiirj cotild r>iopcilj find Iho 

que tion for tlio pirtj on whom ll c onus of j loof lies ’’ 

(5) It his been hell m tho c'»*=e notc«l btlon* lliit the Jiidfc,o nm> sij that a ccrhiin 

jnt) ecntion witiie ^ is nn necoini lice llie High Court of Calcutta has houescr, 
taken the Mew tint it is the «lut> of the Judge onlj to put all the facts befoio 
the jui j an 1 it n f n them to decile whether he h nn accomplice whoso testimony 
has to be icccntxl with cauton* Iho Chief Couit of Oudh has nl-iO ttl on a 
similai Mcw 

(0) ^^bethcr there is couobot \tion** 

C) ^^’hethc^ x witness is cij ibk of ti.stifjiug as a witnc s tl ou^h nftci tl e Jutigo 
has decidel in fuom of his competency it is for the jury to decide on tho 
amoimt of credit to be given to such nwitnc’s** So the qucation whether a 
child'® 01 a deaf and dumb pir<«n®* or one wlio is unable to take the oath’* can 
be examined as a witness should be decided by the Judge as piovided bj s 118 
of the r Yidence Act 

(8) ^liethei i charge under S 4M of the Penal Code is propei m the absence of a 

complaint under s 193 of the Cuminal Procedure Code 

(9) \^hether there is nnj OMdence to go before the jury ” 

See also the undermentioned cases "* 

3 Relevancy and admissibility to be decided by the Judge —It is the 
duty of the Judge to decide whether a certain inece of evidence is admis sible or relevant® 

7 (89) "8 AIB 1939 Mad 190 (192) iOCuh3ouT49T Emperor f Labbat Kulli 

( 15) 2 AIR 1915 Cal 773 (777) 16 Cri L Jour 561 (565) (FB) Emperor v Upendra Nath 

8 ( 03) ■’6 Mad I (6 7) 2t\cic531 Emporor t Smit/ifr 

9 (27) 14 AIR 19>7 C»1 460 (161) 28 Cn L Jour 278 E El C a/ess t Emperor 

10 ( 42) 29 AIR 1942 Oudh 221 (2‘>3) 17 Luck 516 43 CnL Jour 416 199 lud Cas 714 

T Emperor (lud^e aajiog tlat widiess is not accompl ce amouDts to misd rectiofl — Judge ought to 
point out to jut; w hetbec there is an; corioboralise etidence or sot } 

11 (3’) 19 AIR 1932 Cal 295 (290 297) 33 Cti L Jour 477 Qolam Asph\a v Emperor 

[Em also ( 29) 16 AIR 1929 Cal 57 (59) 56 Cal 150 30 Cn L Jour 435 Eebah Mohan r Ei iperor 
(Cuming J doubted but (olloAed on authorit; Lori Will ams J contra) 

12 ( 14) 1 AIR 1914 Cal 27C (279) 14 Cn L Jour 495 4l Cat 406 Nafar 7 Emperor 

13 ( 67) 8 Suth W R Cr 60 (60) Queen v Uosseinee 

( 06) 4 Cn L Jour 412 (413 414) 11 Col W N 51 Slietkh Fakir 7 E> iperor 


the evidence i3 such that il it li believed b; the jor; it must result m a conviction the caso must go 
before the jurv _ But if the prosecution evidence is such that even if it ts beheved b; the jur; it would 
not lead to a conviction then, the Judge most under S 299 direct the jur; to return a verdict of 
not guUt; ) 

18 (43) 30 AIR 1943 Pat 131 (133) 21 Pat 851 44 CnL Jour 356 iOj Ind Cas ’ll (DB) Jamador 
Singh T Emperor (It le misdirect on for the Judge to tell the jury that where both ^rtes are 


I I V , , ' I / 1 I ’ * 

charge is defective and nja«t lead to a miscarriage of justice ) 

( 37) 24 AIR 1937 Lab 127 (130) 17 1^11547 S9 Cn L Jour 472 JJanjal Siiigli v Emprror (Murder 
trial — Vccusod not able to explain *a«p emus citeumstaBCts a'^inst 1 im appearing m circam tantial 
evidence — Queal on of inference of gu It In soch cases is one of fact and not of law ) 

Note 3 

I (43)30 AIR 1943 Pat 1C3 (I6CJ 41 Cn L Jour 507 21 I\t 6C5 200 Ind Cas 365 (DC) toXtoM 
Sa> u V Emperor (1 ro^ul on w tnc s apinr ng to be no better than accompl ee — Hi eviden e 
rc<3U res corroborat on m mater al part culars — Jndge si ouM dut; warn jor; ) 
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^OTE to the Synopsis See the Notes mdicated for the following topics 
Competency of witnesses See Note 2 Mtdireclion See Note 9 


Evidence to be heard and not prior (leposition« 
See Note 3 

Functions of Judge an I jury distinct See Note 1 
Inadmissible eMdence See Notes 3 5 and 6 
Judges op nion and jury 6 liberty to form tleir 
own See Note 9 


Objections to csidence to be heard in ab ecn of 
jury See Note 3 

Sufficiency of evidence for jury Sec Note 1 
Value of confessions Sec Note 3 
\oIuntary nature of confessions for Jndge. Es 
Notes 


1 Scope and object of the section — This section and tbo next specify tie 
duties of the Judge and the jui"} rospeclivelj* ami embodj the general principle that tie 
question t\hat the jurj are to receive is for the Judge and t\hat tbej are to bclteie^io: 
the jmy m other a\oid3 the question vihethor there is any eMdence is for the Ju^S® 
whether there is sufficient evidence is for the jwn * (see also s 2S9 ) 

The prOMsions of this section shon that the JudoC should c\mco an interest in tio 
case e\ en from its beginning * 

2 ‘Judge to decide all questions of law arising in the course of ths 
trial " — The decision on all questions of latv arising m the course of the trial is solely 
for the Judge^ nhoso direction thereon is ahsolute and linding on the jury* In 
woifls the juij 13 to take the law fiom the Judge* 

The folloviing questions are for the Judge 

( 1 ) "N^hethcr v\hen an adult uoman had con«entcd to sexual intercourse it uoul3l* 

an offence of rape uithm the meaning of the Penal Code^ 

( 2 ) In a case of defamation xihethei the mii utation found to hare been msde 

harm found to have been the prohahlc or expected lesult xiere such as fo 
the dohmtion of the offence of defamition® 

(3) ^VTiethei a paitienlac communication is a prn ilegcd one or not * 


Section 298 — Note 1 

1 ( 9j) 19 Bom 741 (Ti** 743) Qiuen^Empress v Ke<;o Jl/omtopoulo ^ 

[See (40) 27 AIR 1940 Ouah 337 (340) 41 Cti L Jour 545 Japiish Duit r Emperor 6“ 
it was observed that the sect on does not lay down soy pcinciples on the question oi susduKt o ^ 

13 inKia* 

Id 


FntpcTor v Dawood Sasham (Question whether there is evidence to go before jury is toe Jo 
dec de ) 

( 89) 1889 Rat 452 (453) Queen Emprese v Lai Singh 

3 (30) 17 AIR 1930 All 334 (536) 32 Cn LJour 158 Suraj Prasad v Emperor 

Note 2 } f 

1 ( 43) 30 AIR 1943 Pat 131 (133) 44 Cn L Tonr 35C 21 Pat 854 20o Ind Cas 211 (BE) 

Singh V Emperor (Judge aayiog that the jury must decide whether the right of private defence 

m the circumstances of the case and whether such right was etceeded— This amounts to misdirect 
the Judge is not leaving to the jury merely the question of fact ans ng in the case ) 

( 39) "6 AIR 1939 Mad 190 (192) 40 Cri L Jour 437 Emperoi t Labhai Kutti „ ^ 

( 16) 3 A I B 1916 Pat 236 (238) 1 Pat L Jour 317 17 Cn L Jour 353 (3o5) Elenath SaW 

Emperor 


4 (9o) 10 Bom 73i> (730) Queen Fmpressj UadhavUao 

5 (79) 1879 Rat 140 (140) In r< Piiambrr 

6 ( 68) 10 Suth X\ R Cr 14 (14) 1 Deng Ii R App Cr 8 Queen v Chandra Sant 
[Sr« ( 99) 2 j C 1I 730 (711) 2 Cal W N 484 AWiaspeaday Queen Empress^ 
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(4) '\Micllii 1 finj o\ idciico In 1 Iwn gnon on tv Inch tlio jmj coul 1 j loi'cilj fin 1 tin. 

quc tion foi tlippnitj on Tvliom the on«s of I’loof Ills ^ 

(5) It has Incn hell 111 the caoc notol IxIotv* tint the Jiul„e niij tint a cntiin 

I'lO ccntion Tvitnc'i h nu ncconiihcc The High Court of Cvicutta ha* however, 
taken the v low tint it n the ilutj of thi Judge onlj to put nil tl e facts bcfoio 
the ]ui j and it la foi them to ileciilc whether he h an ncconij hcc w hose testimony 
has to be iccoivcrl wnth caution® The Chief Court of Oiiilli has al'^o tvlin a 
similar \ lew 

(g) \^hethcr there la coiioboiation” 

(7) ^^’hcthe^ a witness w capable of to tifjuy as a vvitm a though aft 1 tl e Judge 
has decided in favour of his competenej it is for the jury to decide on tho 
amount of credit to be given to Buch aTiitne->s” ho the que tion whether a 
child'^ or a deaf and dumb person” 01 one who h unable to take the oath'* can 
be csajnmed as a witness should be decided by the Judge as piovidcd bj s 118 
of the Ev idence Act 

( 6 ) ^^hcthel a charge undci s 493 of the Penal Code is jnopei in the absence of a 
complamt under S 109 of the Ciimraal Pioccdurc Coile ** 

(9) A^Tiethcr there 13 any evidence to go before the jury 
See also the undermentioned cases ” 

3 Relevancy and admissibility to be decided by the Judge — It is the 
duty of the Judge to decide whether a certain piece of evidence is admissible or relevant * 

7 ( 89) 26 AIR 1939 Mad 190 (193) 40 Cn L Jour 437 Emperor 1 Labbai Kutli 

( is) S AIR 1815 Cat 773 (777) 1C Cn L Jour 3C1 (565) (FB) Emperor v Upendra Nath 

8 (03) 26 Mad 1(6 7) 2t\gir62l Emperors Smxther 

9 (27) 14 AIR 1937 CaU60 (161) 28 Cn L Jour 278 £ S< C Mo« v £«p«ror 

10 (42) 29 AIR 1912 Oudb 231 (235) 17 LqcL 516 43 Cri L Jour 416 19S Ind Cas 714 Ja^aiinat;! 
T Emperor (ludoe tayvog tUat witoess is not accooipUce amounts to m sditect on — Judge ought to 
point out to jury whether there is any corroborative evidence or not) 

11 (82) 19 AIR 1932 Cal 295 (290 297) 33 Cn L Jour 477 Oolam Asp} la v Emperor 

[See otso ( 29) 16 AIR 1929 Cal 57 (59) 56 Cal 150 30 Cn L Jour 435 Rcboh Mohan \ Emperor 
(Cuming J , doubted but followed on authority Lort Willums J contra ) 

12 (14)1 AIR 1914 Cal 276 (279) 14 CnL Jour 485 41 Cal 406, Wa/ar v Emperor 

13 ( 67) 8 Suth W B Cr 60 (60) Qiuen v ^ossetnee 

( 06) 4 Cn L Jour 412 (413 414) 11 Cal W N 51 SI ethh Fakir v Emperor 
( 23) 10 AIR 1923 liih 332 (333) 25 On L Jour 317, Hussain Khan v Ei iperor 

14 ( 12) 13 Cn L Jour 271 (271) 14 Ind Cas 655 (Mad) Venkattan^ Emperor 


not guilty ) 


charge is defective and must lead to a miscarriage of justice ) 

{ 37) 24 AIR 1937 Lah 127 (130) 17 Lah 5*7 dS Cn DJoar 472 Masyal Stnjfi v Emperor (Murder 
trial — Accused not able to espliin su»piciooa ciremnstances against him appearing m circumstantial 
evidence — Question of inference of guilt in aneh cases is one of fOct and not of law ) 

Note 3 

1 ( 43) 30 AIR 1913 Tat 163 (1G6) 44 Cn L Jour 507 21 rat 665 20G Ind Cas 365 (DD) Lokhono 
Sahu V Emperor (Prosccut on vntne's appearing to be no better than accompl cc - ” ' 
rc>juirea corroboral on in materul particulars Judge sl onld duly warn jury ) 
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In introducing evidence in ft tiial with the aid of a jiirj, the Judge should be ver> careful 
to see that there la no miscamago of justice * Ho should decide about the admissibility ii 
and when the question niisea and slioold, if the evidenco is inadmissible, shut it out from 
the jui> ® The moment to decide the question of admissibilitj is when the evidence s 
sought to be admitted * If inadmissible evidence is onco let in, an> later cvhorlalion to tbs 
]urj to ignoic that will be insufllciont (see ^o^B II on S 2£J7) It is alvrajs desirable tot 
juej should be asked to retire from the Court when the question ns to the admissibility of & 
paiticular piece of ev idcnce is being discussed ** Tbo Judge should decide that a conle'sioo 
13 voluntaiy before admitting it and ]^acing it before the jurj,® although such a qnc ton 
13 one of fact The rca'^on is that all facts prelimtnari/ to the admissihiltiy o! evidccce 
are for the Court ^ (Sco cl (c) and hole 8 ) The Judge is not concerned with the truth of to 
confession, c\ cn i( he is satisfied that it is true, but if its v oluntary nature is doubled tbsa 
the Judge should cvclude it under the law ® 'WTicn the Judge has decided on its admis^ib 
lity , it 13 foi the jui> to see whether it is true and can bo relied upon, and one test vrhich 
they Will apply is whether it appears to them to have been freely and voluntarily made 

( 38) 25 Ain 1938 Cal 4G0 (4C-’) 39 Ctl L Jour 074. Ebadi Khan w Emveror (Admissibility of 
information report ) i 

( S9) 1889 Hat 4S2 (453, 456), Queen £mpress t Lai Sxngh 
( 89) 1889 Eat 491 (492), Queen Em-prets t Tultajx 

( 35) 23 AIR 1035 Siod 115 (126) 29 Sind L R 121 36 Cn L Jonr 1310, Rfuirflimjft t 
(E vidence of previous conviction ) 

2 ( 26) 13 AIR 1928 Cal 147 (149) 27 Cn L Jout 277, Zerdmat Wanial v. Tm^’eror. , 

3 (’43) 30 AIR 1943 Tat 163 (166, IC7) 44 Crl L Jour 507 21 Pat 865 208 Ind 
hohliono Saliu v Emptror (Judg'e referrio^ to objections to sdmisabjJjty of evidence m 
and referring to sections of Evidence Act and to decided cases to show bow the objection u 

— This amounts to misdirection ) , 

( 06) 4 On L Jour 832 (333) 8 Bom L R 697, Cmperor r Bhagmdu (Judge to be sstuflcd tbit 
confession was voluntarily made ) 

( 19) 8 AIR 1919 Lali 184 (180) 20 Cn L Jonr 305, Kapur Sxnnh v Emperor 

(29) 16 AIR 1929 Cal 617(620) 30 Ct L J 993 (SB), Pudam Pd v Emperor (Admis»ibili{ye^*»°®*^ ' 

• . v JSfflpsror 

.eror (Theq««t'’“ 

of retracted confession ) 

ibty^ 

ct) 

car 

jusadb 

. _ ^ ^ f 

case it 13 held that the question whether the confession is voluntarily made or not, is a question of 
to be determined by the Judge from the facts as a condition precedent to its admission Burton ^ ® ^ 
107 Ala 103 (American case) followed— In view of cl (c) of this section the question is only ol aca** 
interest) rta 

( 36) 23 AIR 1936 Cal 227 (229) 37 Cn L Jour 676 63 Cal 1089 Bhahta Bhusan v Emperor ^ 
this case it was remarked by Cunlifie, 3 , that the eoluntary or involuntary nature of a confes-io® 
volvcs n mixed question of both fact and law — But the question is only of academic interest 


nBuit 

rnto/Eo’’'^J 


Bused’' t 

, enden” 
id# volua 


1, mere is no inisdircction in the charge to the jnry ) 
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■See nl^o tbc undcniinitioncfl tlio ludge Ims to see if tlic confc«^ion 

Is Mtiatecl In anN other circuniMancc inentionnl m 2i, 23, etc, of the LMclcnco 
Act’* lie should ricNer lcn\e it to the jim to decide flloiit the ndmi «ililitj of the 
confe==ion** Wliero a Indgo admit*? a fir^t inforniition rejmrt into oNidence ho should 
IcfiND the milter cnliie\\ free to Itie jurj as to Nvhftl Meight the> sliould nllnch to it It 
not ] rojer for him to gne his rca'ons for admitting the document He should incrclj state 
tint lie admits the document m c\idencc and ■'bonld li\ it I'cfoie the jurj 

The Tudgo should ®cc that Tvilnesscs depo^ before the ]ur> the facts Knoun to 
them, it IS irregular to read their depo ilion in the pnor trial and a«k them if it is true 
f'ce al'o the unlcrmentioned ca«o *' where the adaantago of the jurj hearing the ca idcnce 
as it js deposed to Ij the uitDcsscs before them w pointed out 

See al-o the undermentioned deci ion’® as to whcthei a Tiulges admission of 
eaidcnce amounts to a dcci ion withm the meaning of Letteis ratent chuno 2C, \\bore 
certain ca idcnce ta w rongh admitted bnt the course of the trial is not in an> w a\ deflected 
thcrch% it would form no ground on which an npilication under claine 30 of the Letters 
Patent (Rangoon) can be based 

4 ‘ Propriety of questions asked by or on behalf of the parties “ — See 
Ss iis to isi of the 1 \idence Act The Judge should control the examination m chief bj 
the piosecotioa and allow onl\ legal questions to be put in a legal wa> ’ Siraihtlj it is his 
diitj to control the cross oaammation m «uch a wn% na to disallow an> question which is 
improper or misleading * 

( 3C) 37 Cci L Join lost (1035] 1C3 lad Cas 137 63 CnI 633 (FD) Badan Alt r Emperor (The ]uty 
oin; therefore in the exerci'e of their autborite and witbm Ibeir province determiae that tho confes 
Bions are untrue or not entitled to ao; weigbl upon tbe grounds that the; ncre not roluntanl; made 
Burton t Stale 107 \h 103 (American case) followed ) 

< 36) 23 AIR 1936 Cal 337 (‘>>8) 37 Cn L Jour 676 63 Cil 1089, Blia^Io n Emperor 
( SS) 22 AIB 193S Cal 808 (809) 30 Cn L Jour 9^1 Kultort Etthore v Emperor 
( 18) 5 AIB 1918 CaI 72 (72) 19 Cci L Jour 959, Emperor v AdSih Eatoni 
( 98) 1699 Bat 95'’ (952) Queen Empress t Balya Dagdu 

(34) 21 AIB 1934 Cal 853 (855 856) 62 Cal 312 36 Cn L Jour 485 Easimuditit v Emperor (Judge 
aayiag that Tolimtar; uature of coufes^ioo should be treated by them as concluded by his decision to 
admit It m evidence commits a misdireetioo in bb charge ) 

( 34) 21 AIE 1934 Cal 636 (640) 61 Cal 399 35 Cn L Jour 1479 Kaveb Shahana v Emperor 

10 ( 29) 16 AIR 1920 Cal 726 1737 728) S7 Cal 619 31 Cn L Jour 900, Eluro 3/ondaJ v Emperor 
( 25) 12 AIR 1925 Cai 887 (888) 26 Cn L Jour 606 S/ieiU Abdul v Emperor 

( 09) 10 Cci L Jour 65 (60 68) 2 Ind Cav 517 (Bom) Emperor v Eesart Dayal 

11 (1900) 27 Cal 295 (302) 4 Cal W N 129 Queen Empress v Jadub Das (Confession to police-officer ) 
( 17) 4 AIR 1917 Low Bur 93 (93) 19 Cti L Jour 383 (384) Kga Ba v Emperor (Confession eau:=ed 

by inducement ) 

( >1) 8 AIR 19‘’1 Bom 70 (71) 4o Bom 1086 32 Cn L Jour 318, Dinanath v Emperor (Do ) 

(l8Co) 4 Suth lY R Cc 1 {o) Queen v Ounesit Eoormre (Confession caused by force ) 

( 10) G AIR 1919 Cal 11 (13) 20 Cn L Jour 833 ifobaidA Ah v Empeior (Confession under the 

inlluence of police ) 

( 15) 2 AIR 1915 Bom 249 (252) 40 Bom VO 17 Cn L Jour 133, Fakira Appaya v Emperor (Do ) 
(1C) 3 MR 1916 Cal 352 (3^2 353) 17 Cn L Jour IBS (169) Emperor v Ausln B%bi (Confess on under 


(90) 1896 Rat 842 (812) Queen Empress y Canu 

< 14) 1 AIR 1914 Bom 305 (306) 38 Bom 156 14 Cn L Jo«r 625, Canjupa \ Emperor 

13 ( 38) 25 AIR 1038 Cal 460 (462) 39 Cn L Jour 674 Ebadi Elian v Emperor 

14 ( 24) 11 AIR 19‘’1 Lah 17 (19) 4 Lsh 38* *5 Cri L Jouc 377, /oJin TJiomas v Fmperor 

15 (35) 22 AIR 1935 Mid 436 (495) 58 Mad 523 36 Cn L Jour 1393 (1418 14-'3) (FB) Ei iperor 
\ Rxmanuja Ayyangar (It docs not so amount) 

16 (35) 22 AIR 1935 1 ang 214 (218) 13Rangl4l 36 Cn L Jour 123* Seo« v Emperor 

Note 4 

1 ( 18) 5 AIR 1918 Pat 146 (152) 19 Cn I, Jour789 iltfbaran t Fmperor. 

2 (33)20 AIR 1933 Lah CC7 (CCS) 34CnL 
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5 “To prevent the production of inadmissible evidence, whether il is 
or IS not objected to by the parties ” — An erroneous omission on the parloltii 
parties to object to the admissibility of a piece of evidence mil not rcnlec it adinisslle 1 
othenvise it is not^ This section, therefore pioiidea that the Judge niaj jireveot tie 
production of inadinisaiblc c\idenco, whether it i* or is not objected to bj the parties 

In Abbas Feada \ Queen Smpicss® then. Loidsbips of the Calcutta High Court 
observed 

“ This 13 a Wise piovision of the law, because in many of these cases tried w tie 
Sessions Comt by a jury, eometimes the prisoners are not defended at all a™ 
sometimes defended bj persons not fully qualified for their work It is therefore 
duty of the Judge to see that evidence, nhich is not admissible m itself should not 
allowed to go in to the prejudice of the accused 

The fact that the accused puts fornard some particular ground for holding W 
ceilam evidence is not adniis«ible does notrelieie the Judge of his duty to look into ® 
the circumstances m order to judge whether the evidence is admissible or not ^ 
accident such maclmissiblG evidence is let in the Judgo must distinctly tell the jury 
guard themselves fiom being influenced by it® It is imposstble, however, to say 
such cases that the minds of the jury were not affected in any way by the . 

inadmissible evidence® ^^hele such admission bos been prejudicial to the accused toe ri 
will bo vitiated ^ 

6 “In his discretion ’* — It is diflicuU to xmdersHntl the object of tbe'e ivwSs 

m this section Granted that a piece of the evidence which la about to be * 
inadmissible under law it is imposaible to say that the Judge can have , 3 . 

its admission or not The judicial decisions under this section hav e m fact held tait ^ 
the duty of the Judge to picvent madimssible evidence going in , 

Note 5 

1 107)19 All 76 (0^) JSIadApplOC 7 Sxr 7S (PC) A S Sltller r Vadho Das 

( 20} 7 AIR 19i0 Som OH 1215) 41 Dom 192 Narhan Uari t Ambabax Bolkrishna 
( 03} 26 Mad 38 (40} 2 Weir 733 Thandraya MudaU v Emperor 

2 ( 74) 11 Bom H C B Ce 44 (45), Re^ v Daya Anand 

( 09} 10 On L Jour 65 (67) 2 Ind Cag 317 (Bom) Emperor v Kesert Dayal Eanji 
( 2S) 12 AIR 1920 Cal 587 ( 388 ) 52 Cal 67 26 Cti L Jour 782 E> tperor 7 Paneh Kcn 
( 2j} 12 AIR 1925 Cal 887 (888) 26 Cci L Jour $06 Sbetkh Abdul 7 Emperor 
( 3‘>) 19 AIR 1932 Smd 201(204 20o) 26 Smd L R 302 34 Cf L J 147 PharhoS/tahmhr 
( 67) 7 Suth a\ R Cr 72 (72) Queen v Sheloo Singh 
[See (31) 18 AIR 1931 Pat 316 (345) 32 Cn L Jour 1025 phekan Singh7 Emperor 
( 67) 7 Suth W R Cr 2 (2) Queen 7 Salt Churn Gangooly (Hearsay evidence ) , 1 of 

(1864 66) 2 Bom H C R 125 (126) Reg 7 Pimmi (Cvidence of character and previous conaoc 
a prisoner ought not to be aiiowed to go to the jury ) > ul 

(67) 8 Suth W R Cr 11 (12) Queen v P/oolCftand (Evidence as to previous convict 00 »aa 
character ) 

( 68) 10 Suth W B Cr 57 ( 09 ) Queen 7 Ram Oopal Dhur 

( 71) 15 Suth W R Cr 37 (39) 6 Beng L B App 108 Queen 7 Mahwia Chandra Dass (H^^' 
evidence ) 

( 68) 10 Suth VV B Cr 39 (35) Queen 7 Kului » SAei/kh (Evidence as to previous bid chuiacter ) 

( 26) 18 AIR Cal 793 (704) 27 Cri L Jour 611 Gohur flowWar v Emperor K-for# 

( 97) 1897 Rat 9‘’4 {92o) Quee 1 Empress 7 Soma Dalji (Jadge should not refer to evidence w 
the committing Magistrate w tbout making the deposiUous exhibits in his own proceedings.) 

( 80) 5 Cal 763 (769) 6 Cal L Rep 219 Rashun Doosad 7 Empress ] 

3 ( 98) 25 Cal 736 (740) 2 Cal W N 464 

4 ( 25) 12 AIR 19’o Cal 587 (599) 52CtI67 26 Ca t. ioat 762 Emperor 7 Paneh San Pull 

5 ( 69) 10 Suth W R Cr 17 (19) Queen v Bykant Nath Banerjee 

' J7am V El iperor 

• inSlmiram 

( 84) 10 Cal 775 (777) impress v Uxeer 

[See 1 07) 5 Cri L Jour 427 (129) 34 Cal 698 11 Gal W N 660 Jal% tdra Nalh v Emperor 1 
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7 Construction of documents — Clause (b) — It h tlio duty of the Tud^t to 
docile upon the moining and con«liuclton of all thedocumints rimu m cm fence ' Ik will 
1x3 m ciior if he loaro? the ltd'll coii-tiuction of a lettoi or other document to the jinj ^ 
See al‘=o the unlcnnentioneil c'i‘?c® 

8 “To decide upon all matters . . . to enable evidence of particular 
matters to be given” — Clause (c) — Tin? cla« c refers onl> to a finding on a 
question of fact which it is neccs'^irj to pro\c to loaLc other cMdence admissible ’ Thus, 
the question whether an accu<3ed person was m jolicc custody while making a confession i3 
to he decided b\ the Judge* SiiniHilj the Conit has to find the prelnmnarj facts bcfoie 
admitting secondaij eMdence or «tit<?iiKnts under s t2 sub s (1) oi s 33 of tl e kMclence 
Act* But where an a]pio\er who^ IJiloii Im Kcii revokt'd js tued foi tlie offence as 
proMded foi under S 339 and wheie imdei that section he pleak that he has coiniliccl 
with the conditions of the pardon the qncstion whether he has foifcitcd the i aidon is one 
for the jurj and not for the Judge * 

The Judge “hould always fiist decide the jutliminaiy point on which the admissi 
hilitj of other eMdence de;x3nd3 It is always dangeious to give m advance evidence the 
admissibility of which depends on whatothei VMtne>ae$ may say ® 

The Judge has amplo powers under s 163 of tlie Evidence ^ct to put any questioa 
to the wntness or to examine any witness* 

As to the duty of the Judge to decide about the voluntary charactei of a confession, 
see ^oteS 

9 When and how far a Judge may give his opinion on question of 
fact— Sub<section (2) — It is within the competence of a Jud„e in charging the jury to 
express his own oj mion on facts and make bis own suggestions on any points raised It h 
for the jury to accept oi reject the view of the Judge* In miny cises it ib not merely 

Note 7 

1 ( 33) 20 AIR 1933 P C 7 (10) 34 Cn L Jour 5>0 (PC) Albert Oodamune v Tie Exng 

2 (1865) 3 Sath W S Cr 69 (69) Queen Empress v Selul Chunder 

3 ( 04) 28 Bom S33 (54S) 1 Crt h Jour 690 6 Com L R 379 £mpcror v Ba d atram Lachiman 

Note 8 

X ( 15) 2 AIR 1915 Cal C67 (674) 16 Cri L Jour 63 42 Cal 656 Sasht Rajbanshi v Emperor 

2 ( 08) 7 Cn L Jout 3 ’a (327) 31 Mad 127 16 Mad L Jour G6 /i» re Sanhappa Rai 

3 ( 71) 15 Suth W B Cr 11 (13 14) In the case of Shexkk Tenoo 

4 ( 10) 11 Cn L Jour 254 (255) 33 Mad 514 5 Ind Cea 831 re Altjirtswamt 27aicAg i 

( 15) 2 AIR 1915 Cal 667 (674) 16 Cn L Jour 65 (67) 43 Cal 856, Sashx Bfijbanshx v Emperor 
Also see S 339A ^o^e 3 

5 ( 19) 6 AIR 1919 Cal 514 (517) 46 Cal 895 20 On L Jout 324 Boi ies7i v Emperor 

6 ( 86) 188G Bat 245 (248) Queen Empress v Rupya 

Note 9 

1 (45) 32 AIR 1915 LaU 105 (109) ILB (1945) Lah 590 47 Cn L Jour 4 220 Ind Cas 467 (FB),. 
Abdul Rahim v Emperor (Pet Division Benih in Order of Reference — But Judge should inform 
the jurj lhat tlipy can attach as mneh we ght as they think proper to h s opin on ) 

( 40) 27 AIR 1940 Isag 221 (224) 41 Cn L Joor 894 BdpMrao v Emperor 

343 Emperor r Shea Dm (Opinion on- 

( 70) 13 Suth W R Cr 34 (94) In re DuaraUnath Sm 

( 68 69) 5 Bom II 0 R Cr 85 (97) Reg t Eaitechand (Impressions on evidence ) 

(1804) 1 Suth W R Cr 17 (17) Queen v Bustee Khan (Judge warning the jury not to dubelieve a mass 

aritdiiJi V Emperor (Suggest on by 

' ■ mperor 

■ Mai Ion V Emperor (Judge pontmg 
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5 “To prevent the production of inadmissible evidence whether it is 
or IS not objected to by the parlies” — An crroncoiw oniisaion 
parties to object to tlio admissibility of a piece of evidence will not render it adnuy^! ! 
otherwise it is not^ This section, therefore, piOMdcs that the Judge may preieatU 
production of inadmissible g\ idenee, whethei it ts or ts not objected to bj the part « 

In Ahhas Pcada r Queen EmpTes$ * their Lordships of the Calcutta High Cori 
observed 

“ This 13 a wise piovision of the law, because in many of thoae cases tried la tee 
Sessions Couit by a jurj , sometimes the prisoners are not defended at all a 
sometimes defended by persons not fnll> quiilihcd for their work It is therefore 
duty of the Judge to see that evidence which is not admissible m itaelf shoidd not 
allow ed to go m to the prejudice of the accused 

The fact that the accused puls forward some particular around for bolding tisl 
ceitam evidence is not adinis'’ible docs not rolieae the Judge of lua duty to look |Dto ® 
tho circumstances m oi-dec to ludge wbelher tho eiidenco i3 admissible or cot 1 ^ 
accident such inadmissible evidence is let in the Judge must distinctly tell the jury 
guard theniseUea fiom being influenced by it® It is imro-»ible, however, 
such eases that the minds of the jmy were not affected m any way by the 
inadmissible evidence ® A^Tiore such admission has been prejudicial to the accused I « 
will bo vitiated’ 


6 “In his discretion ” — It la difficult to understand the object of tlie=8 " 
in this section Giantcd that a piece of the evidence which i3 about to be 
inadmissible under law it is impossible to say that the Judge can have a iiscrcfiort W* 
its admission or not The judicial decisions under this section have m fact held tbi ' 
the duty of the Judge to prevent inadmissible evidence going in ^ 


I ( 9?) 19 All 76 (9J) 23 lad \pp 106 


Note 5 

7 8ar 73 (PC) A B Miller v Vfld^o Dae 
na 


( 09) 10 Cn Ii Jout 65 (67) 2 Ind C»3 5l7 (Bom) Emperor x Kesari Dayal Ka iji 
( 25) 12 AIR 1935 Ctil 687 (588) 52 Cal 67 ‘>6 Cri L Joar 782 Emperor x Fanch Kan BiiH 
( 25) 12 AIR 1925 Col 887 (883) 26 Cn h Jour 606 Skeikh Abdul X Emperor _ 

«n iTO 4n<in f J r.« „ u/ollX^ 


11864 66) J Dorn H C R 125 (126) Beg v Timm% (CTideoce of character and previous 
ft prisoner ought not to be allowed to go to tl e jury ) , vjj 

( 67) 8 Buth tv R Cr 11 (12) Queen x PhoolCJand (Evidence as to previous convict on 
character ) 

( 68) 10 Suth W R Cr 67 (58) Queen x Par i Gapal Dhnr 

( 71) 15 Suth W R Cr 37 (39) 6 Beng L R App IQS Queen v Mahvna Chandra Uos* 1 ' 
evidence ) 

( 68) 10 Suth VV R Cr 39 (39) Queen x Kulum Shetkk (Evidence as to previous bad character ) 

(■26) 13 AIR l9 ’6 Cal 793 (794) 27 Cn Ij Joar 641 Gohur Hoioldar x Emperor hefor# 

{ 97) 1897 Bat 924 (92a) Quee * E» ipress x Sonta Dalj* (Judge should not refer to ev deUce 
the comtniUlns Magistrate without mating the depo^tioas eshib ts in lus orvn procecdmgi ) 

{ 80) 5 Cal 768 (769) 6 Cnl L Bop 219 Boshitn Doosetd x j2>npresj ] 

3 ( 98) 25 Cal 736 (740) 2 Cal W N 484 

4 ( 25) 12 AIR 19> J Cal 597 ( i89) 52 Cal 67 26 Cn L Jour 782 Emperor v Paneh San Fx" 

B ( 63) 10 Suth W II Cr 17 (19) Queen t Bjltinl Salh Banerjee 

^ - •r>. iir '^nperor 


Sath V E nperof 1 
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7 Construction of documents — Clause (b) — It n tlio i1at> of tlu (o 
docile «iy)i5 the nirnnm? nn 1 con (i notion of nil tlio doCHniont^ Ri\on in cm Icnco ‘ Hi Mill 
1)0 in cnor if he IciMs the lo^d con tiiictiim of n lott r or other (loctiiiiciit to tlu jure * 
See nl«o the nn lernientionod ct-o* 

8 “To decide upon all matters . . to enable evidence of particular 

matters to be given” — Clause (c) — Hih ilui c itfer'i onlj to a finding on ii 
question of fact nlnch it la i3ecc'’--ir> to iroxe to make other cMdeiico nilmi-v-iblc * Jims, 
the question Mhethcr an accu'ieil jicrion waa m iwlicc enstodj mIiiIi making a confus lOn is 
to 1)0 decided bj the Judge * Similiilj, the touit has to fin 1 the j reliiiiinar> ficts bcfoie 
admitting ^ccon lii> c\ i lend oi statciiunts umlii s U «ub s (i) oi s 33 of the 1 \ulcnco 
Act* But Mhcre an mIio-i ivinloii 1 is Uiii icaolwl la tiiid foi the ollcncc as 

prOMded for under S 339 and mIicio iinlii that section ho jleiU that ho has comilicd 
ovitli the conditions of the pardon the «i«k tion Mhcther lio has foifiitcd the i itdon h one 
for the jurj and not for the Judge* 

The Judge should alnajs firat decide the prcliiiunaiy i>omt on which the admi-si 
bilitj of otbei evidenee depends It is alnaas dangerous to gne in nihance esidincc the 
admisiibilitj of which depends on what olhei Mitncs*>e3 luaj say * 

The Judge has ample [lowers under S l6o of the Canlcnce Act to put any questioa 
to the witness or to examine any Milne's* 

As to the duly of the Judge to dccidi aliout the loluntary character of n confession, 
Eee ^ote^ 

9 When 2 nd how far a Judge may give his opinion on question of 
fact— Sub section (2) — It is within the cumiietencc of a Judge in charging the puy to 
express his own o] mion on facts md make his own sugeCsUons on any points raised It is 
for the juiy to accept or icyect the a low of the fudge * In many cases it is not mertlyr 

Note 7 

1 ( 33) 20 AIR 1933 PC? (10) 3 1 Cn L Jour 5 jO (PC) AlUr( GoJamune v The Exng 

2 (1865) 3 Salh W K Ct 69 (69) Queen Emfresi v Settd Chunder 

3 ( 04) 28 Bom 333 (SIS) 1 Cn L Jour 390 6ComLR379 Emperory LanJatram Lac/iima» 

Note 8 

1 { 15) 2 AIR 1915 Cal 667 (674) 16CriLJour65 42 Cal 856. Saj/ii RajtwnjAi v £mperor 

2 ( 08) 7 Cn L Jour 3 ’5 (327) 31 Jlad 127 18 37ad I. Jouc 66 In re Sanhappa Ilai 

3 (71)15SuthWRCrll(13 14) la the case of Sheikh Tenoo 

4 ( 10) 11 Cn L Jour 254 (2)5) 33 Mad 514 SlodCasSJl In re Alxgirtstuamx Ifaicken 

( 15) 2 AIR 1915 Cal 607 (674) 16 Cn L Jour 65 (1*7) 42 Cal 856, Sashi Bajbanskx v Emperor 
Also see S 339 a Note 3 

5 ( 19) 6 AIR 1919 Cal 514 (517) 46 Cal 89) 20 Cn L Jour 32 1 Eoxicsh v Emperor 

6 (86) 1886 Hat 245 (24S) Queen Empress y Eupya 

Note 9 

1 ( 43) 32 AIR 1915 Lah 105 (109) ILB (1945) Uli ’90 47 CriLJour 4 220 Ind Cas 467 (ru),. 
JbdulRa}\m V Emperor (Per Diti on Bench in Order of Reference — But Judge sLonld inform 
the jury that t! cy can attach as much «c ght as they think proper to his opinion ) 

( 40) 27 Ain 1910 Nag 221 (224) 41 Cn L Jour 894 Bapurao y Emperor 

' 342 £mpcror y Sheo Vi>i (Opinion on 

( 70) 13 Sulh R Cr 31 (34) In re Durarakanath Sen 

(C8 69) 5 BoDi IICnCre5(97) Ttrg v J\tffccl<an<f (Impre sio is on endence ) 

(1864) 1 Sutb W R Cc 17 (17) Q leeii y Bustee Khan (lodge warning the jury not to diabehere a masJ 
• arudJin y Emperor (Suggest on hj 

■ inpcror 

' Vatton y Fmperor (Judge pointing 
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permissible bub ftlso desirable that the Judge ^ould tell tbo jurj -a bat M6 w bo bas hVw 
of tbe facta m order to enable them to consider the facts propeilj and arrive at their oini 
decision on tbem^ The jurors ba\o no experience in the matter of sifting evidence aii5 
weighing probabilities and consequentlj stand in need of intelligent guidance from Qi« 
Judge® It is, tbeiefore, necessary that all help should bo giscn to them* It has been held 

that a charge which succeeds m avoidmg any expression of opinion by Judge is the niosi 

colourless and unhelpful one,® and in a recent case it was observed that if a Judge vofc 
all bis ad^antage3 forms a dehmto and strong opinion that tbe evidence is not sufficimt 
foi a conviction it is dangerous to leave the inaltcr to the jur> nithoul a strong indicatea 
of such opinion ® 

In so expressing his opinion tbe Judge should remember that the jur> are the final 
judges of fact The Judge should, m cases where he expresses bis opinion, tell the jury 
in the clearest terms that the responsibility for tbe decision is theirs and that they have to 
mate up then minds themselves and that they need not rely on any opinion of his oa tbe 
facts He mu^t warn them that his opinion is not binding on them’ This warning “hould 

2 t’38l 25 AIK 1958 Cb, 1 658 (661) ILK <19391 1 Cal 656 40 Cti I. Jou: 101, Abdul Gajurf 

Empeior 

( 37) 1937 Mad K N 552 (5S3), Valayan t £jnp*ror 

< 36) 23 AIR 1936 Oudh 164 (1C4) 37 Ca L Joof 182 11 Lock GST, Satdeo t Emperor 
<S6) 23 AIR 193C Jlad 516 (5l9) 37 Cn L Jout 909 59 Mad 904 BAthanasabapathy r 

Prosecutor 

' T Emperof 

Samtruidtn r 

(Definite case by prosecution — Failure to prove same —• Failure el Judge to point out thu ** 
Charge la detective ) . , 

CSS) 2S AIR IS35 Cal 81 (32| 36 Cn h Sour iU Jtajnai.JSm a Tiapnor (Jodse 

evidence is go weak that there are grave doubts as to guilt of areu«ed — Omission to direct ’ 
give accused benefit ot doubt may amount to misdirectioo )) 

3 (‘66] 5 Sutli IV R Cr SO (94) Bang L R Sup Vol 459, Qiireii v Elalix Bux 
(1864) 1864 Sath W R Sup 5 (5), Queen, v AMwl Juteet 

• “ • ' -‘rafcroT 



■ mperor 

T ' - - — " 4 220 Ind Cas 4bT 

. 7 Ind Cas 647 (DB) 

Panda v Emperor (Judge s opinion as to credibility ot Witnesses not binding on jury ) 

( 37) 1937 JIad W N 652 (533), Subba 1 alrtiHin t Emperor d i, 

(•36) 23 AIR 1936 JIad 516 (519) 37 Cn L Jour 909 59 Mad 904 Ralkane’abapal!>V ^ 

Proseeiiior 

( 36) 1936 Oudh VV N 201 (203) TFaytd Uusain v Emperor (But where the Judge espre'sed bis ^ 
by dubbing the accused burglars’ and mnaried ‘ probably on account ot the prompt action ot ^ 
all the three accused delivered the property which they had stolen in the aforesaid theft * — 


jere f 
be jofy) 


' .1^“ _ /■'J'* ""wui A.OI, lA ii i>rotvne\ JLviperor 

hng 


^ ’0T> 
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not Ik) pucn in a fonml ^\n\ either al the Ifginning or at the end of the charge, but 
phould lie gi\ cn at the moment Tvhen the Judge hns fojcilh or othcrni'iG cxprc'^icd his 
oinnion to the ju'i though it mu«t lx? lemcmbercil that in tho cour'-e of a Icngthj charge 
the Judge cannot lie exjX'Ctcd to jvmae alaaas to na nro the jnrj that tho matters of fact 
me matters for tliem* In a dcci-sion of the Chief Coiiil of Oiidh Stuart, C J , oliacracd 
' If the Judge nttoiniits to take llic case out of the jur) s pio\ ince b> =omcthing 
m the nature of \mi'0‘='\ng lus oun MC’a upon tl«s j«rj, it vs n case of misdirection, 
but if a Judge simple states the opinion which the law allows him to state, m such a 
manner that intelligent junmen t-honld eco for theinseUcs that it is onlj lus opinion 
and nothing cl-c it is not nece-»'«ir\ for him to mid as a safcgiiaid a rcinaik that it 
Is onK his 0} imon and that the jurj aic iicifoctK at hbcit> to foi in thou o\\ n 

The Judge should not iMjip llu functions of the jun bnt should allow them to 
gi\e a finding and for tint purjxise should picsent the case to the jurj m a dispn'^sionato 
and impartial manner” lie =bould not sum up in too **ttong and unipialitied tcinis or 
give a decided opinion on the case,’* he ■should not thru'^t hi-, own opinion on them so as to 
dictate to them then xcrdicts'^ nor should ho bo dogmatic in his cxpicsnon of tho opinion” 

( 23) 10 AIR 1923 IMt 233 (239) 21 Cn L lout 495. Gajo Singh y Emperor 
( 34) 21 AIR 1934 Oudh 122 (123) 35 Cn L Jout 502. Uadi Uussnin \ Empeiar 
( 29} 16 AIR 1929 Cal 742 (746) 31 Cn L Jour C73 57 Cal 740 Nagendra Nath v Empcroi 
( 2'’) IS AIR 1929 Cal 269 (270) Abdul liatal y Emperor 

( OS) 8 Cn D Jout 6 (8) 35Cil331 13Cil\VN 774 7 C«l L Jour 599 Natabar Gho$e v Emperor 
( OG) S Cn L Jout 144 (148) 10 Cal 1\ N 153 Sourciidia Nath Ultra v Emperor 
1 99) 25 Cal 230 (231 232) Al« Faftir t E»npr«$ 

( 84) 10 Cal 970 (972) Queen Einpren y Depm Bi$uas 

(25) 12 AIR 1925 Cal 872 (974) 52 Cal 595 26 Cn L lour 1037 Ledu Uolla v Emperor 
<1864} 1664 Suth 55 R Sup 5 (o) Queen v Abdool Juleet 
{’99} 23 Bom 916 (317) <?««« Empres) y Oangta 

(34) 21 AIR 1934 I'at 809 (3ll) 13 Pat 529 35 Cn L lour 1101 Nanha> Ahii y Emperor 
( 35} 22 AIR 1935 Rang 214 (216) 13 lUog 141 36 Cn L Jout 1232 Seo« t Emperor 
[See ( 36} 37 Cn L Jour 17 (18) 158 lod Cas 172 (Lali) irutson y Emperor (Question ot reasonable 
doubt — Judge di»cus.iDg the question and at the close ot tb« charge warning the jur; that thej are 
themselies to weigh the evidence and come to a finding on tacts on their judgment — Held there was 
CO misdirection )] 

8 (34) 21 AIR 1934 Cal 77 (79) 35 Cn U Jour 483 Kamiraddt Sheikh y Emperor 
■9 ( 31) 18 AIR 1931 Cal 178 (182) 32 Cn L Jour 190 (FB). Emperor y Panehu SkeiJch 
[See ( 35) 22 AIR 1933 All 928 (929) 37 Cn L Jour 173 SMis/iea V Emperor (It is not necessary 
lor Judge os every occasion on which he eipreeses bis opinion on a question of fact to tell the jury that 
they are sole judges of questions of fact — It is sufficient if he maLes that statement quite clearly to 
the jury at Ihe end of his charge )] 

[See fllso (1900) 4 Cal 5V h 196 (300), Ralinmaf Ah T Empress ] 

10 ( 29) 15 AIR 1928 Oudh 3‘’6 l327 328) 29 Cn L Jour 721, Dee Raj v Emperor 

11 (21) b AIR 1921 Cal 252 (253) 23 Cn L Jour 214. Emperor v Taribulla 

12 (27)14 AIR 1927 Oudh 259 (259) 2 Loci 597 28 Cn I» Jour 633, Ealiri* J/al v Emperor. 


(’30) 17 AIR 1930 Cal 430 (432) 31 Cn L lour 1115 MonaJtar ifandal y Emperor 
(31) 18 AIR 1931 Cal 533 (535) 32 Cn U Jour 1101 (SBj.Superinfenrfeiif and Itemembraneer of Legal 
Affairs y Purna Chandra Das 

■ tcalla 


( 25) 12 AIR 1925 Sind 110 (123) 25 Cn L Jout 761, Topandai y Emperor 
(See however ( 40) 27 AIR 1940 ^*g22l (224) 41 Cn I« Jour 891 Dapurao y Emperor (Opinion 
<.vcii when It U couched in 'mmevihat dermal c and a serine language will not vitiate the charge if the 
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or persuade the jury to accept his opmion Ho should charge m such a •way as not ia 
create any impression in the iiimd of the jury that it was a direction from the Judge tt!iic!i 
they should follow'® or that the opinion was the only opinion that could be arrived at fron 
the evidence in the case'^ 

If the Judge hy his strong expre^ion of opinion takes away the case fromtba 
province of the jury, then it v\ ill amount to a misdirection But if on a •n hole review of 
the charge it appeals that the case is left to the jury to decide, it will not amount to » 
misdirection See also Note li on s 207 

Duty of jury 299*"^ It IS the duty of the jury — 

(a) to decide which view of the facts is true and then to return 

the verdict which under such view ought, according to the 
direction of the Judge, to be returned; 

(b) to determine the meaning of all technical terms (other than terms 

of law) and words used in an unusual sense which it may be 
necessary to determine, whether such words occur in docu* 
ments or not, 

(c) to decide all questions which according to law are to be deemed 

questions of fact , 

id) to decide whether general indefinite expressions do or do not 
apply to particular cases, unless such expressions refer to Ieg« 
procedure or unless their meaning is ascertained by Uw, jn 
either of which cases it is the duty of the Judge to decide 
meaning 

lltatteotlort 

(a) A 18 tried for the inurder of D . 

It IS the duty of the Judge to expUm to the jury the distinction between 
culpable homicide, and to tell them under what views of the facts A ought to be eenvicteo 
of murder, or of culpable homicide, or to be acquitted 

* 1882 S 299, 1872 S 257, 1861 — Nil 

Judge cautions the jury, as regards the r duty as to the question of fact and their ^ disres“^ 
his remarks ) 

^ ^ ~ ■ (Do)] 

, fOT 

( juj A( w*- toooj irtJJ, <Ju«e7i-i.mpr«s v O’llara 

^ Jour 1033. I\ro»6MZfa SAaiih T Emperor 


I toj, V tiamgopal DHht 
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It i$ the duty oS the jury to decide which view ol the facts is true and to return a 
xerdiet in accordance with the direction ot the Judge, whether that direction is right or 
wrong, and whether they do or do not agree with It. 

(b) The question is whether a r^rson entertained a reasonable belief on a particular 
point— whether work was done with reasonable skill or due diligence 
Each of these is a question for the jury 


Synopsis 

1. Legislative changes I 4 Voluntariness efconfession bceS 209 hote3 

2. D»>,« of ,ho JodEO .od ,ory r..po....o.y. = 

3 Meaning of words I Illustration (a) to the section 


hOTE to the Synop n Fee the hotes imlicite<l for the fullonmg topu. 


Rcne^t of doubt See hole 2 
Forfeiture of p-irdon See S 293 I\< le 8 
Provocation bee hote 2 
Questions of fact See hole 2 


QuC'tiom of Itn bee Note 2 
beiersl accu ed Sec S 297 Note 7 
SuffiLiency of ei idence See Note 2 


1 . Legislative changes. 

Ciianffcs tntrodueed in J8S2 — 

(1) The Tvords “(other tlmn temis of law) ' ttcrc netth added 

(2) The troTds “decktc4 li> the Indian Penal Code or by an:j olhev law to be questions 

of fact” were rephceil bj the uords “nluch according to hw ate to be deemed 
questions of fact ’ 


2 Duties of the Judge and jury respectively. — The diffcictit duties of the 
Judge and the ]ur> are nudo cleat m be 297, 299 and m this stction Shoitly stated, it la 
the dut> of the Judge to laj down the ku and it is the duty of the juij to decide uhicb 
\icn of the facts is true, m accordance uitb the directions of the Judge on the questions of 
Ian * It IS not the pro\ mcc of the Judge to decide upon the facts csccpt in cases coming 
under cl (c), s 299 (i) Nor is it the prormce of the jurj to decide questions of leu * It is 
for tlie Judge to give direction to the jury on the folloumg questions 


Section 299 — Note 2 


ror T Nga E Pe. 


ys to a jury upon the 


, . '■r Jamaldi Pal, tr 

(29) 16 AIR 1929 Cal 57 (00) • 60 Cal 160 : 30 Cn L Jour 433, Pebafi v Sniperor, (t\bat amouats or 
docs not amount m laiv to evidence is a question ot Iiv ) 

(33) 20 AIR 1933 Pat 273 (273) : 31 Cri L Jour 731, £niperor v .Sifofw. (ULether mtne'ses are to 
be behev^^ or not u a question for jury ) 


IS pnTiICR&l or not h a point of law ) 

(■70) 13 bulh W R Cr 20 (26), Queen r Shurf/tiddtn 
(Sm (’21) 11 AIR 192f Cal 321 (322) ; 51 Cal 317 : 23 Cn L 7aut 759, Empfror T Dhananjay P^v'' 
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(1) the admissibility of c\ idence * or the capacity of a itness to depo=e or the legs! 
snfBciency of the evidence, e g, whetbci eje tvitnes^os are necesoarj in tny 
particular ca'ie,® 

(2) -vliether a iierson ^\as in pcdice costodj nbile making a confession,® 

(3) 1111611161 a confession nndei s 25 of the Evidence Act should or should not be u ed 
m favour of a eo accused ^ 

See also ^otcs on Ss 227 and 203 

The Judge should not, however, allow the jury to icsort to legal ticatises during 
their consultation about the veulict,® or cite cases or iiilmga to them® or ask them to 
differentiate or fonn an opinion on thoae authorities 

The following arc all questions of fact which it is foi the ]urj alone to determme- 

(l) the weight to bo attached to the evidence,” given by witnesses in the ca^e, or to » 

3 ( 32) 19 AIR 1932 Bom 406 (409) S6 Bom 304 33 Cn L Jour 6C6, Emperor v Rairtroo 

( 33) 20 AIR 1933 Cal 187 (188) 34 Cri L Jour 369, Baldeo v Emperor 

4 (’14) 1 AIR 1914 Cal 276 (279) 41 Cal 406 14 Cn h Jour 485, Nafar SheiVt v Ei tperor 
( 67) 8 Soth W R Ct 60 (60), Queen » Hosseinee 

5 ( 76) 25 Suth VV R Cr 36 (36), Queen r Gofcool Eatiar 

6 ( 08) 7 Cn L Joor 325 (327) Ifl M L J 66 3 M L T 270 31 Mad 127. In re 

7 ('77) 2 Bom 61 (64), Jwjperatnx V Pjlamfcw Jma. . 

8 ( 95) 1895 Rat 736 (737), 0ti«n £mpr#«T BAumia (Such as a reference to Mayoe’s Peaal C 

(’97) 14 Cal 164 (166) JaipaUiSmghr Qtuen Empress 
{ 26) 13 AIR 1926 Cal 895 (897) 27 Cn L Jour 926, Emperor r G C TTifwn 
Also see S 297 Note 9 and S 800 bote 1 

9. (05) 2 On L Jour 157 (158) 1 Cal L Jour 159, Shyama Charon v Emperor 

10. ('12) 13 Cn L Jour 26 (27) 18 lod Cas 215 (Cal) ISehr Sardar r Emperor ^ 

IBui see ( 37) 14 AIR 1927 Rang 68 (70) 4 Rang 488 28 Cn L Jour 213 (FB), Empene » 

T%n Oys (It was held that the Judge may read out some passages from the judgments f« 
guidance of jury )3 ^ , 

11. (’45) 32 AIR 1945 Lah 105 (110) ILR (1945) Lah 290 47CnLJour4 220InaCa9467(FBl 
Ilainm v Emperor (Per Division Bench id Order of Iteferesce— Lven in the case of hr®" *^iaenti 
c g , evidence relating to the state of articles recovered from accused in course of investigstlCDi 
fication of dead bodies their being escorted to moclaanes and preparation of plans, etc , it i» hr t j ; 
and not the Judge to decide whether the evidence IS trastworthy or not) 

(’44) 31 AIR 1944 Cal 39 (40) 45 Cn L Joor 468 211 Ind Cas 624, Abdul Jabbar MoUa v 

(Jury has to decide whether identification ©■videncc is satisfactory Direction by Judge to rejec 

evidence— Jury still convicting— High Court cannot mteefere with verdict ) <q fp B1 

(’41) 28 AIR 1941 Bom 123 (124) ILR (1941) Bom 516 42 Cn L Jour 470 193 Ind Css 859 (r/^ 


le'fl 

credit* 

able for part being false ) 

( 86) 10 Bom 497 (502), Empress v Manta Dayal . 

(05)2CnI, Jom259 (268) 9 Cl WN 620 32 CU 759, Erap.ror t (WosW'”" 

attached to expert evidence) 

( 25) 12 AIR 1925 Cal 394 (395) 26 Cn H Jour 677 Bwperor v Faratulta (Cflect should be 
jnry’s verdict when the case rests entirely on oral evidence) „ il 

(’25) 12 AIR 1925 Cal 876 (982) 52 Cal 987 • 26 Cn I. Jour 1256, Emperor v Premanandmi 
(W eight and value of dying declarations ) 



information report la true or false) 
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confp'ision,’' or the c\ iilenco of an Acconi] hcc,” 

(2) the question T\hctlicr fr‘\«cl or ncsltsoncc is l>> tlio CMdenco in tho 

or 'i\lictlier A thins wns ilone with pirticnlnr intention*’ or Knowledge"' 
in fonnios nn O]iinion as to thi' the jm j JWij draw Fueb i reennii tion about facts 
ns S 111 of the b mIchco Act allows n Court to do 

(3) the (jneslion wlietlier the ftccii««l has sifliciont i!iatnrit\ of iindctslanclmg to judge 

the nature and consequences of his conduct ‘® 

(l) the que tion whether a pioxocntion was m? giaae and fcudden ns to be suflicicnt to 
bung the case within the exceptions recoginsod bj law 
(5) the que tion ns to whether the nccn=ed intended to coinej nnj imputation bj bis 
words and whether he heheanl oi had leason to bclie\c that tho imputation 
would iioiluee a paiticnlar effect 
(c) whether piiticular fact or facts ha3e been proacd ** 

(32) 19 AIR 1932 Bom 406 (409) 56 Com 301 33 Cri L Joat 666 Emperors Eamrao 
( 67) 8 Sutb B Cr 60 (60), Queen v //ois<in« 

( 14) 1 AIR 1914 Cal 276 (279) 41 Cal 406 14 Cn L JoOr 485 Nafar ShetJ h v Emperor 
{ 33) 20 AIR 1933 Cal 1B7 (18S) 34 Cn L Jout 369 Daldn t Emperor 

1 35) 22 AIR 1933 Pat 433 (434 43o) JBuperor » Bhagtiat Sahu (Verdict depending upon credibUit 7 
of vitoessea-^CoD' derable weight to be given to \erdict) 

(33) 20 AIR 1933 Pat 273 (273) 34 Cri L Jour 731 Fmferor^ Sitalu Akir (Do) 

[See also ( 04) I Cn L Jour 772 (773) 6 Bom L R 671 Bmperor x llahomad Ismail (Verdict of the 
jury should be taken upon tbe eudence actnallj adduc^^ at the trial and not upon the Judge a view 
ol the strength of the evidence )] 

12 (4S)32AIRm5LahlOS(110) I L R (1945) Lah JSO 47CtiLJour 4 220 Ind CaadS? (P B), 
4bdut Bafixm v Eviperor (Per Division Beocli in Order ot Reference— It is lor the jury to saj whether 
all or anp of the circumstances relied on as corroborating the retracted confession were established and 
farther whether the; anfhcientl; corroborated tbe confessiuu ) 

( 66) 1666 Bat 311 (312) Queen Ei tpress v Dayajt 

(77) 1 Cal L Rep 275 (277], Empress x ilukliun Knmor (Tbe voluntarmess of a confession is for 
the jury ) 

( 18) S AIR 1918 Cal 72 (72) 19 Cn L Jour 9o9, Emptrof '> Ro-hUi Katonx 
(■18) 5 AIB 1918 Cal 88 (91) 45 Cal 557 19 Crl L Jour 305 Amiruddiu ^/imeii v Emperor 
(20) 12 AIR 1923 Cal 587 (389) 52 Cal 67 26 Cn L Jout 782 £mperor v Panch4rar» Dh« (Trnth 
or taint; Of confesiion is for the jury) 

(27) 14 AIB 1927 Cal 393 (400) 28 CnLJout485 ^eiwuddy v £mpfror 
( 96) 20 Bom 215 (221), Queen Pnipreej v Devjx Cooindyi 

13 ( 42) 29 A I B 1912 Oudh 221 (253 234) 17 Luck 516 43 Cn L Jour 416 198 Ind Cas 714, 

Jagannath v Emperor (Question whether a witness is au accomplice and whether his evidence should 
be relied upon are questions for jury ) 

( 78) 1 Mad 394 (395) 2 Me r 799 Beg x Jiainasamt Padayachx 
( 33) 20 AIR 1933 Cal 509 (511) 34 Cn L Joor 841 Cfitffya Raujan Das v Emperor 
(30) 17 AIR 1930 Pat 513 (515) 9 Pat 606 32 Cn L JoUt 72, i?amsarnp v Emperor 
It ” 


lyu Holla 
' X AU Ilasa. 


20 ( 79) I'-y Rat 140 (140), in re P.tambar 

21 (1900) 4 Cal W h 576 (581) Sodhu SJeiih v Empress. 
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In murder cases, tbe questmn of inference of guilt of the accusoil to be draini 
fi-oni the ciicumstantial eMdence appeiiing against bun is a question of fact and not ol 
lai\ and should be left to the ]uri to decide^ In such cases, the jurj must first decids 
s\hcthor the facts pio\cd exclude the pos'sibilitj that tho deed Mas done hj some othet 
person and if thej hai e doubts fhej must let the prisoner hai e the benefit of it 
bee al‘=o the undeinicntioned cases®* 

3 Meaning of words It is for the jurj to decide the meaning and effect cl 

XTords except the meaning of terms of law Thus, to ascertain the effect of certain article 
in a ueMspaper alleged to be eeditious is for the jurj But the meaning of tbe wjrd 
‘ disaffection as used in S 12 ia, Penal Code, mIucIi is a term of fan* as irell as the 
effect and hearing of a document,® aie for tho Judge to decide 

4 Voluntariness ol confession — Sec Section 298, ^ole 3 

S. Charge for graver offence — Verdict for smaller offence. — A jan 
may find the accused guiltj of a smallei offence than that trith which he is chaine d 

22 ( 37) 24 AIR 1937 Lab 127 (130) 17 Lab 517 38 On L Jour 472, x £mi>?ror 

23 (11) 12Cn L Jout 329 (333) 10 lod Cas 929 (Low Bur), Smp^ror v AliCauim inJJ 

of muidet depending upon circumstantiftl evidence the jury should not convict the accused unless e; 
•are convmccd upon tbe evidence before them so as to leave no reasonable doubt that the accu«ea slos' 
and no body else was guilty ol tbe oQence ) 

( 17) 4 AIR 1917 Uh 3(4 8) 18 Ct L J 482 (483 484) 1917 Pun Re No 7 Cr, Emperor v 

24 (’43) 32 AIR 1943 Lab 105 (110) ILB (1945) Lah 290 47 Cn L Jour 4 220 Ind Css «7 
IWhI Rahim v Emperor (Per Dmsion Bench in Order of Reference — Tbe question wheui« 
certain witness was inimical towards accused is for jury to decide ) 

(87) 88 Cn L Jour 442 (443) 167 Ind Cus 748 (Nag), Canyatma v Emperor (The jury alo« W« 
tbe power to determine tbe question of fact whether the accused committed the oUence under S W‘ 

B 825 or 8 828 Penal Code ) 

( 29) 18 AIR 1929 Cal 57 (61) S6 Cal 150 80 Cn L Jour 435, ilrtaft Jfeban v Emperor (Wbethei 
one witness corroborates another ) 

flO) 11 Cn L Jour 234 (25S) 5 Ind Cas 831 33 Mad 514 la re ili^instoams N’aieil<» 
duty of the jury and not ol the Judge to decide whether tbe approver has forfeited his pardon or ' 

( 08) 6 Cn L Jout 359 (360) 6 Cal L Jour 253 Emperor v Eamor (The verdiet of tbe jory a 
seeing the physical condition of the accueed is to be preferred to tbe testimony of witae^ses The loq 
were competent to decide ■whether a person in physical condition was capable of taking part In a not ani 
could h ive bad the courage to be at a pi ice where a not took place } 

(29) 1C AIR 1929 Cal 1 (7) 30 Cn L Jour 494, Aislur Rahman v Emperor (It is for the jury 
decide whether prisoner when he committed oUence was incapable of distinguishing right from wrong ) 

/ 2 Clrj if jlnur lU J /313,1 1 £VjJ X* Jtniir Jilt? A*ifVRdaJ r ^'frrptsrvr fQseti-'eios as to 

identity of thumb impressions on two or more documenta being of the same person ) 

(’15) 2 AIR 1915 Cal 667 (674) 16 Cn L Jonr 65 (67) 42 Cal 856, Sashi Ba;6ans7u v 
(Whether tbe pardon was forfeited ) 

( 03) 20 Mad 467 (468) 2 Weir 517, Outeala Qanuman v Emperor (Whether the posse s on of t ‘ 
stolen property was recent enough to warrant a conviction for the substantive offence was a roa”* 
entirely for the jury ) 

Note 3 

1 ( 98) 22 Bom 112 (192), Queen Empress v Bal Oangadkar Tilah 
(1900) 2 Bom L R 286 (298) Empress t Luxman Narayan 
(1900) 2 Bom L R 301 (307, 308) Empress v TtnayaJc Narayan 
( 92) 19 Cal 35 (45) Queen Empress r Jogendra Ckmider 

2 (1865) 3 Suth Ml R Ct 69 (70) Queen v Setul Chunder 

Note 5 


-Jade” 

ctevec 

x>iot) 


( 77) 3 Oil 189 (191) Empress v Rarai iltrdha 
Also sees 238, Note land S 301, Note 2 



t>UT\ or JURY 


|S 299 N 6, S 300 N ll 1720 


6. Illustration (a) to the section. — It is not in c\cn cnn of immlcr tint 
llio .Tmls^o shonlil ixiiiit out to tlio jiirj Iho (liflcicncc lutnccn imiulcr rtiiil ciilpsbie 
liomiciclc, nliciT in fi tinl for innnlcr a Tcnlict of cnljwWt’ lioinicidc not ninountmi; to 
immlcr cnnnot i’roix?ih K roino (o, under Bn> a<»iioct of tlic ci'o l>cforc tlio Court the 
-Ttiilgo Is not callcHl nixm to c^plnm tin distinction lietnccii iiitmicr and culpalilc hoinicido 
not nniountinq to inmilci * 


SOO." In cases tried by jury, after the Judge has finished his charge, 
Retircmeiit to con'ider tjjc jury may retire to consider their verdict. 


Except with the leave of the Court, no person other than a juror 
•shall speak to or hold any communication with, any member of such jury. 
Synopsis 

1 Retirement to consider verdict 

2 Prohibition of communication with non-jurors. 


KOTE to tlic Synoir-Ls See the Notes indicited for the followm,; topics 


Ch'irfie before rerdict-^Evsentml See S 297,Kotc2 
Court — Directioua bv, during delibcmtion See 
Note 2 

Ki persiil of jury before rcnlict Sec Note 1 
Enquiry ns to act-, of jurors— Stitements of jurors 
See Note I 


Opinion expresseif befnielmntl — I re^h trml and 
fresh jury See Note 2 
l*oIicc— I’rMence of See Note 3 
Scptration of jury before \erdiet See Note 1 
Xerdict iic«Note>on S 301 


1. Retirement to consider verdict.— Aftoi tbe Judge has finished his charge, 
the iui\ inaj retire to the jur\ room inmiedntclj The section does not contemplate that 
the sbotild ho aUou.e<l to dwperao ami thou re i«'cmhle in the voom to consider 
then ^cldlct Hcnci.. nhoro oaing to tbe imlisiKisition of tlio foiomin of the juij, the 
jutofs acre allowed to disperse for a feti hour^ and then thoj letnrncd to the Conit and 
conaidcicd and dolnerod then icrdict, it nas held that the rfocediue nils illegal ^ 

The jmy must not sepaiate until thej iia\e consideictl and delivered thin verdict 
Thej should all ho in the retiring room together during the xvholo of the time between the 
moment of their retirement and the moment nhen their \erdict is taken bj the presiding 
Judge Hence, nhecc out of nmo members tvho constituted the jurv, live fiiat cvme out of 
the jury.nwm and sat m tbe Court but the remaining four staj ed m the jury room for 
half an hour more Tihcn they came and sat in the Court and the foiennn delivered the 
verdict, it was held that the vetdict was vitiated.* 

In consideiing fheit verdict, the jury ought to the guided, on questions of law, by 
the directions of the presiding Judge. They are not entitled to consult a commentary on 
tbe law during their deliberation’ 

When the verdict is attacked on tlic ground of anything th^t happened m the jury- 
room while the jurois were conswlering then verdict, it is not desirable to receive m 
c v idcnco t he statements of indnidiial jurors m Older to impeach the venbet* 

* 1882 : 8 300; 1872 : 8 263 ; 1861 : 8 352 


Note 6 

1. (’36) 23 AIR 1936 Tang 421 (424, 425) ; 37 Cn I. J 1050 . 14 Bang 716 (FB), Emperor v. Kga E Pe. 
-(■16) 3 AIR 1916 Low Bor 114(116) 17 CrtL J 49 (50) 8 Low Bur Bal 306[FB). Nga Htja v Emperor. 
Section 300 — Note I 

1. (■25) 12 AIR 19-23 Bat 593 (590) • 26 Cn L Jour 661, Sanwan .lliir v, Etnperor 
2 rsO) 17^AlRl930Cal4t6_(4l7):31CnLJonrl090,ffas;ifr«(«iHT Emperor. 


— 'Inal fa not inTalidateJ ) 


fCrP.C 109. 
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RETIREMENT TO CONSIDH 


2. Prohibition of communication with non-jurors —The second rarasriph 
of the section piohibits non jurors from speaking to or bolding any communication mti 
the jurors u ithont the leave of the Cooit befoio tbej Imvo tlclu ered their verdict If it u 
proved that a non juror communicatetl ^ith a member of tbe jurj contrarj to tluj 
provision, it is sufficient to upset tbo venliek and it is not neccs3.uj to cntiuirc into tie 
nature of the communication held Tvith tbe juror' Henco, proper precautions inu«tb* 
taken bj the Sessions Judge to see that no non juror bolds anj communication with tie 
jurors when they ha\c retired to consider then ^e^dlct* But nheio a juror addreased to» 
police officer a casual remark unconnetted with the case and the ^xilice officer made ns 
replj, it was held that the proiisions of the section were not infringed * Similarlj, tie 
mere presence of a police officer m tho jiuyroom does not vitiate the verdict unless it is 
shown that be spoke to or hold any communication with anj of the jurors' But it u 
undesirable to post a police officer m the jurj lOom or at anj place from where he esa 
hear tbe delibeiations of tho jury.® 

The section does not prohibit the Jiidgo from giving fresh directions to the jutj it 
the latter require such directions for cortectl> understanding the case Fresh direct ons 
should, however be given in open Com t and not in chambers® In a sessions trial by tie 
High Court, the Cleik of the Crown can bo sent to the jiirj room to enquire if the jarf 
require further assistance from tho Judge ’ 

The prohibition contained in this section does not in terms apply to stages ofti> 
trial heforo the Judge has finished hts charge to the jury Hence, where during a’l 
adjoucninent of the case before tbo Judges charge to tho jury was finished, one of tw 
jurors w as seen conv ersing w ith a non juroi bnt the fact was not brought to tbo notiM « 
the Court then and there the High Couit m oppeal refused to mterfeco with tho veraic 
of the jury® But it is highly undesirable that jurors should have communicatioa 
non jurors upon the subject of a pending trial® Hence, where before the Judge biw 
summed up his ease, one of the jurors, m a room occupied by the clerks of pleoders la 
answer to questions put to him said that id Ins opinion the accused was guilt} oft 9 
charge, it was held that there should be a fresh trial before a fresh jury Sec she 0 
undermentioned cases" Sec also sections 282 and 29G and ^ote3 thereon 


(’13) 14 Cri L Jour 892 (395) 40 Cal 69J 20 Ind Cos 216. Hara Kumar v Emperor (Vetilict utticifi 
as aniTed at by casting lots) 

Also see S 301 Note 1 ^ 

Note 2 


(2i 

3 

Gupta 


and it was at best a mere irregularity ) 


stranger some remarks on tbe case to which he d 
tbe trial ) 


jv Emperor 
I V Emperor 

B). I» re *»«•“' 

it mere fact tw 
Titmte the tfi*' 

ced tJ * 


s not reply, cannot bavo the effect of m'abdsbsS 


% Emperor (tVbcW 

Tadgeontbatewg 

itb the trial — al» 



DEUVrnY OP \TRDICT 


Is 301 Nil 1781 


301.* When the jury have considered their verdict, the foreman 
Delivery of verdict shall inform the Judge what is their verdict, or what is 
the verdict of a majority. 

Synopsis 

1 Delivery of verdict 

2 Verdict sa to offence not specfftcafly charged 

3 Special verdict 

4 Verdict arrived at by casting lots 

NOTE (o the Synop'13 See the Notes indieitcd tor the following top cs 
IndiviJunl opinions of jurorJ See Note 1 terficl — Meaning of Bee Note 1 

Jury’s observations after verdict S« W I \crdictof benefit of doi bl Sec Note 1 

Several accused — Verdict See Note 1 

Several charges — Verdict See Note 1 Verdetof notgmlty — Lflcct See Note 1 

Verdict as to minor oHence SeeNoteS Verdict — Pepugnancy in bee Note 1 

1 Delivery of verdict — By \erdict should bo understood the collectno 
opinion of the jurj ns a body, arrived at after mutual consultation and ascertained and 
announced by the foreman^ A rocommeDdation made by the juiors m the verdict is 
however, not a part of the verdict* In cases where an accused person is tried for vanous 
offences anting out of a single act 01 senes of acts tho word veidict means the entire 
verdict on all tho charges and i® not limited to the v erdict on a particular charge * 

As said alrcadj, tho verdict is the opinion of the jury os a body* In case of 
disagreement, tho individual opinions of the members of the jury should never be disclosed 
and the Judge commits an ircegufaritj m recording the individual opinions of the jurois ‘ 
The jury must return a verdict on all the charges on winch an accused is tried see 
8 303 'Where thero arc several accused persons in a case, the jury must return a v erdict 
as against each^ Where there ate several charges it would be a convenient course to 
follow to take the verdict of tho jury upon each charge separately this would obviate 
the difficolty m ascertaining what iheir verdict is on tho various cbaiges ’’ A verdict that 
the jury gave the accused the henefti of doubt is not a verdict according to law although 
such a verdict is often returned A verdict of "not guilty covers every condition from 
mere hesitating doubt to conviction of mnocence * But it is a very dangerous principle to 
adopt to regard a verdict of ‘not guilty ’ as not fully establishing the innocence of the 
person to whom it relates® Hero repugnancy m a verdict is not sufficient to quash a 
*1882 5 301, 1872 5 263^ 1861 — Nil 

( 29) 16 AIR 19‘’9 Ca] 343 (315] 56 Cal 1032 31 Cn L Jour 366, Atxfur Rasfiii v Emperor (A jury 
having once been duebarged shoold not be recalled (o do doty as jurors in the same case as it is rea 
sonable to euppose that after discharge those jurors might have miied freely ^ith the people and talhed 
about the case viith others ) 

Section 301 — Note 1 

1 ( 14) 1 AIR 1914 Mad 319(331) 36 Mad585(599) ISCnli J 197, PttMic Prosccutorv A5riu2 /ranicct? 

( 25) 12 AIR 1925 Oudh 746 (746) 26 Cn L Jonr 1346 Jegannath v Emperor 

2 ( 34) 21 AIR 1934 Oudli 34 (35] 147 Ind Cas 669. Emperor v Y\iya Sagar 

3 ( 95) 22 Cal 377 (3S3) Kr^hna Dtian Ifamlat v Qiuen Empreis. 

4. (01) 24 Mad 523 (536) 2 Weir 340, K\ng Emperor y TrrvmalBeidx 

*’ 1 — « - ’hdul Hamted 

• * ■ cused charged 

(S« (38) 25 AIR 1939 Cal 460 (462 463) 39 Cn I, Jour 674 EbadxKhany Emperor (Accused 
charged under 6s 3CC and 376, Penal Code— Jury can CMsrict accused under S 366 and acquit them 

arlnr 

jteBcfmriT Empe 
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DELIVEIl'i OP VERDICT 


conviction based on such ^ erdict 

■NVbero, after delncnng the verdict the foreman attempted to add sometluBg and 
the Judge stopped him from doing •^o, it was held that it was not proper to stop tbe pij 
at such a stage because it may so happen that before the \6idict is recorded the (otemw 
of the jury maj make some obser\ation3 in respect of that ^erdlct which may shoT tbl 
the jurj ha\o not pioperly understood the case, m nhich case it would bo neccs^ry to 
re charge the jury so as to laj the case properly before them See also liotes on Sfrl 
and 303 

There is no particular form in which the jury arc to deliver their verdict^ Tte 
mete fact that the jurj add to their verdict their finding on the facts on which the rerf rt 
IS ba^cd does not Mtiate the \erd»ct** 

As to interpretation of ^ crdiels, see the undermentioned cases 
A A erdiet of the ]uiy after they ha\e been discharged is not legal 
2 Verdict as to offence not specifically charged — Sections 23" and 3® 
lay down the circumstances under which an accused person who is charged with one 
oflence can be convicted of a different offence though not specifically charged with it 
principle of these sections applies also to the verdict of a jurj and the jurj can retnra » 
\erdict of guilty m respect of an offence different from that specifically charged ag® “3^ 
the accused proi ided the circumstances of the case fall within the purvieu of tbe^ 
sections Thus, where on a charge of murder the jury finds that the accused was deprivea 
of bj3 self control bj gravoand sudden provocation, the> can return a verdict of culp*®^ 
homicide not amounting to murder ‘ (see S 236 ) Similarly on a charge of rape lb® 
can return a v erdict of attempt to commit rape (S 233) ® On a charge of dacoit} tbs 
can return a verdict of theft (s 233)* or of abetment of dacoity or robberj (s 237}* 0“^ * 
charge under S 140 read with s 325 Penal Code, it js open to the jury, if it disbelieves 
the e\ idence as to the unlawful assembly, to conv ict the accused under S S’S aloce tbougb 
there was no separate charge under that section * See also the undermentioned cases ' 


10 ( 

(14) 

(14) 

Also bw d 


X T jTmpo’W 
I Empw9r 


El tperor 

480, r Ei iperor 

480 JTasiTTiuiidin y. Emperor (It is 


ash lilt 


14 (06) 10 Cal WN xxxYu (mxtui) (PC) ITehner t Tfeo Einy (^Ylle^e jury found thataccu^^‘j 
canned death but that he was not responnWe for his actions owing to influence of hquor held Hn® 
not amount to verdict of guilty ) 

( 03) 7 Cn I, Jour 362 (365) ^ 12 Cil W N 530 (P B). Emperor v Khudiram Dass (A 

gw?' 

(Tbt 

lantuage of a jury m evplaining the reasons for their verdict ought not to be construed too narrow'll 

15 (31) 21 AIR 193J P C 227 (227) 161 Ind Cas 6->9 (PC) Warren Duoane Smxlh r TJeKi ij 

Note 2 


ror 

■ ■ ' s r 

Emperor 

5 (80) 5 Cal 871 (873) Goit o/Eejijal V a/oliaidi 

(But see ( 15) 2 AIR 1915 Cal 292 (29J 29^) 15 Crl L Jour 155 (158) 41 Cal 662 

Vaden MonJol ] 

6 ( 33) 23 AIR 1933 Cal 51 (o9 G3 C9) 39 Cri Jm Jour IGl I L R (1038) 1 Cal 290 Oololt 

I mrrror (Charge under S 303 read with S 120B— Jury cannot return a verd ct of guUty c tber 00 


nruvERT or verdict 


[S 301 N 2-4) mi 


'\Micre the jur> returned a %crdict of not guilty on the cliirgca framed, but bj the 
sumo > crdict found the accused guiUj of an offence triable uith nsso'^uors only, and tho 
Tudge coHMCted tho accused on such finding it tins held that in the absence of nn> 
miscarriage of justice the con\iction mil not bo set os dc^ 

3 Special verdict — \ special acrdict is one uhoio tbo jury merely state 
certain /acts as pro\ed and Icaae it to the Jndgo to draw tho legal inference from thorn * 
Such a a erdict is recognised as a proper verdict under tbo I nglish law ® But there is a 
conflict of decisions as to whether a special verdict would bo a legal % erdict under the 
Code On the one hand it baa been held by tho Bombay IlighComt that a special \erdict 
would be a legal \crdict under tho Code* Tho High Court of Calcutta is inclined to the 
same aiew* On tho other hand the Madras High Court has held that such a \ erdict is 
not a legal verdict * 

In dealing with special aenlicts a Judge is confined to the ficts po itively stated 
m tbo \ erdict and cannot him«elf supply by intendment oi implication any defect in the 
statement® But if tho special a erdict is ambguous oi mcomplete it is open to him to 
question the jury under S 803 and ha\e their \erdict supplemented ’’ 

4. Verdict arrived at by casting lots — As scon m Note 1 the \erdict of a 
jury is the collects o opinion of tho jury as a body armed at after mutual consultation 
and ascertained and announced by tbe foreman Hence a aeidict arrived at by casting 
lots among the jurors would not bo legal But tho swoin statement of a juroi is not 
admissible for the purpose of showing that a verdict was atmol at by casting lots ^ 


S S‘*S read with S 120D ot under S 33$ as th^ oflences are not minor to the ofience of conspiracy 
to murder) 

( 37) 21 AIB 1937 Pat GG2 (661) 39 Cri L Jour 1S$ £> iperor v Haua Dl ohi (Accu ed tiicil unde 
8 897 — Jury icCurmng verdict of not gu Ity — Jury can fiod accused g ult> under S J^S oi S S'* J 
even m absence ot charge ) 

( 33] 19 AlB 1932 Cal S97 (398) 39 Cal 1010 33 Cn L Jour ol6 Durlav ifamat idra v h iperor 
(Persons charged ondcr Sa. 303 and 301 Penal Code — Jury while nequ tting them under S 30'* can 
hnd them guilty of minor charge under S 301 ) 

( 14) 1 Ain 1914 5Iad 433 {4'’8) 13 Cti L Jour 739 (711) 37 Wad 2J6 In re Adabala ilutl yalu 

(Charge under S 397 — Yerd ct of guilty under S 3‘’6 ) 

(70) 23 Suth W R Cr Cl (6’) Querit v Lvkhtnaram Jgoori (Charge under Si 304 3’u 3 *3 — Verdict 
of guilty under S 337) 

(18G5) 3 Suth W B Ct 41 (41) Queen v SatooShn^h (Verdict of guilty for n minor offence when offence 
cliarged u a major offence ) 

7 ( ’8) 15 AIR 19*8 Wad 275 (*75) 29 Cn L Jour 351 Jnimu^n Kone v £mperor (*C W\d **43 
d stmguished) 

Note 3 

1 (91)19 Bom 735 (730) Quecn^Emprtss y Uadhav Bao (If in a charge of raj* the jury returned a 
s erdict that the accused did tbe act but ailh the consent of tbe woman it h not ncces-!.iry to a'k them 
to return a verdict of guilty or not guilty ) 

( 9j) -0 Bom 215 (’17) Empresf v Dev}\ Oottndjt 

2 ( 1“*} 13 Cn L Jour 58C (587) 15 Ind Cns 100’’ (Wad) Jrunacliofa 2 lievan v Emp ror 


■ * ■ ••V Baretufra J^Kinar 

5 (13)13CriLJour5«6(587 5«) 15 Ind Cas 1002 (Mad) Jraiiaebala v Emperor 

6 ( 91) 1‘9I Rat 710 (714) Quee>i<Empre» v ihuab 

7 ( 91) lf*91 Rat 710 (713) Queen Empress t ^Mul BaaaA 

( 7G) 14 Suth V\ RCrOO{C’) Queen v Hurry Pro*id Oangod' j 

(00) 3 Cn LJour 1 (1) 3 Low Bur Rul 75 11 Bur L B 2J8 (1 C) Ela Cji v Emperor 

Note 4 

1 (13) 14 Cn LJour JW (393) 40 Cil«9J -H) Ind Cw 216 JTara Eumar v Emperor 
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PROCEDURE WHERE JURY DIFFEB 


302«’*‘ If the jury are not unammous, the Judge may require them 
Procedure vrLere to retire for further consideration. After such a period as 
jurydffer the Judge considers reasonable, the jury may deliver tb*ir 

verdict, although they are not unanimous 

1 Scope of the section — This section craponers the Jadge ivbea the;ai7 
are not unanimous m their a crdict to rcqnirc them to retire for further consideraf/oa 
Hence ^hen the jury differ in their opinion, the proper course for the Judge istoditecl 
them under this section to re consider thou verdict* But tho section is intended to b 
applied as ®oon as tho Judge ascertains that there is a difference of opinion among tH 
juiors and licfoie the ^cldlet is deluercd Tlio section does not appl> to cases rvhere the 
verdict has actuallj l>cen delncicd* "When directing the jurj to le consider their vecd 
under this section it is open to the Judge to gi \0 them fresh directions on matters ol U"’ 
If tho jurj arc unanimous their verdict must he received unle'^s it is contrary to 
lau"® Henco uhere tho ^erdlc^ is amhiguotis the proper procedure is to question the jury 
under s 303 and clear up the matter and not to diicct the jury to re consider the verd ct 
But uheie the ^erdlct is not m accordance nith tho law^ or where from the observalo^ 
of the foreman of the jury it is clear that the jury have not understood the case t « 
ludgo can gno them fresh duections and ash them to retiie for further consideration o 
the \eidict 

^crdct to be given 303.t (t) Unless otherwise ordered by the Court 
on each charge the jury shafi return a verdict on all the charg** 

which the accused is tried, and the Judge may ast them 
Judge may que?t on such questions as are necessary to ascertain what their 
verdict is 

Que tions and answers ( 2 ) Such questions and the answers to them shall 
to be recorded bg recorded 


• 1882 S 302 1872 S 283 , 1861 S 352 

f 1882 S 303 1872 S 263 1861 — NiL 


Section 302 _ Note 1 

1 ( 98) 1898 Bat 98» (983 984) Empress \ Chunilal Vtlhal 


7 Low But Rul 140 Kya IfF"" ^ 

Emperor (Sect on does not prevent mere ascertainment of actual majority ) 
t 84) 10 Cal 140 (144) 13 Cal L Rep 358 JIurr* Chum v Empress (After aslang what is tbe ac 
majonty and their opinion Judge cannot proceed nnder Section ) 

4 ( 95) 1893 Rat 736 (737) Empress v Bharmta 

( 0 1) 1 Cn L Jour 265 (268) 6 Bom L R ^58 Emperor T Shormia 

5 (80) 5 Cal 871 (873 874) Qciernmento/Benyalv llaJaddt - 

( 28) 15 AIR 10‘’3 Cal 229 ( ‘’8} 29 Crl L Jour 2^8 Stipertnfendent <6 Legal Bemembraneer v J “ 
Sfexkh 


e Terfjct 
ofguWr 



vnnDiCT TO ra gi\en on each ohauge 


IS 303 N1-31 1731 


Synopsis 

1 Verdict to be on all the charges 

2 Form of verdict 

3 “May ask them such questions as are necessary to ascertain what their verdict is “ 

A Questions and answers to be recorded 

5 Re-consideration of the verdict 

NOTL to tlie Synopsis Spo the holes ind cntcd for the following topics 
ESect of no finding on some charges See Note 1 
Object of the 'eclion Sec hole 3 

Que<tio&« ns to nature in a finding of provocation See Note 3 
Question onir when the verdict !■< ambiguoui See Note 3 
Een ons for the verdict SeeKoteS 

1 Verdict to be on all the charges — \\Iieie tbeic nio several charges 
■against an accused and evidence Itaa been heard on all the eiiarges the jiirj should submit 
a verdict on all the charges* A failure to give a veidict on one of the charges framed 
does not, however amount to an acquittal on that chatgc and the accused can be ordered 
to be le tued agun on the charge on which llic verdict was silent* 

2 Form of verdict. — The law docs not piescnbo an> special foim in which 
the jury are to icturn tbeic verdict Thc\ aic at libcrtj to deliver it in any form thej like 
and if that finding is not cvhaustive as to the facts in issue which go to make up the 
charge it is the diitj of the Judge to put such questions as shall elicit a complete finding * 
In a trial for an offence under s 40S Penal Code in respect of a gioss sum said to have 
been mivappropiiatcd within a year and composed of more than three items, the piopcr 
form in which the veixlict should be given is a verdict in respect of an offence under S 40S 
and not in respect of each of the items allegcvl to be misappiopriated * 

3. **May ask them such questions as are necessary to ascertain what 
their verdict is ” It is not open to the Judge to make euimiscs or conjectures as to 
■what IS the verdict of the jurj * A Judge is therefore, empowered to put questions to the 
jury where they are necessary to ascertain what their uidiet tj * It is only in cases where 
Section 303 — Note 1 

1 (33)26 AIR 1939 Cal 331 (323) 40 CnL Jout 619, Kania GAos/t v Emperoi (Accused charged 


charged iv proper ) 


1 ( 70) 14 ^uth R Cr 69 (62) 8 Bcog L It 557, Qnten v JIarx Froiad Cangooly 

< OC) 3 Cn E Jour 1 (3) 3 Eow Bur Ilul 75 11 Bor I. It 293 (FB) Ufa Gyx v Em^ror 

2 ( 30) 17 AIR 1930 Cal 717 (719) 32 Cn L Jour 331 Itahxm Dux \ Emptror 

Notes 

1 (36)23 AIR 1936 Oudh 164 (163) 37 Cri L Jour 182 11 Ruck C37, SoWro v Emprrw 

2 { 36) 23 AIR 1936 Ondh 164 (165) 37 Cn L Jour 182 11 Ruck C97, SflMro v Emptror 

( 35) 22 AIR 1935 All 1020 (10^**) 30 Cn L Jour 1377, Dorx v ITrnprrcr (Beyond putting qaeUions 
the Jo Ige 1 as no jurisdiction to enter into a diacu<siOzi of the facts of the case with the jury ) 

( 05) 2 Cn L Jour 259 (264) S'* Cal 759 9 Cel \a R 520. Emperor v Abdul Hamid 


' .1 • •• V Emperor. 

(»3) 9 Cal S3 (61) 11 Cil L Itep 169 In re Dkununx Kttiee 
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the juiy ha\o faileil to leturn a complete \eidiel on all the charges or heads of charge’ 
or the ^eldlct letiuncd is ambiguous anti not cleai^ that the Judge niaj n‘’k qucstioru la 
order to find out ailiat exactlj the \erdict is. Thus, 'where the venlict is not e'diaustire w 
to the facts in issue which go to make up the charge or charges, it is competent to Ite 
Judge to ask questions so as to ehcit a complete finding ® Similarlj , where the jiirj return 
a verdict of guiltj of an offence under S 301, Penal Code, the Judge can ask questions for 
the xairpose of finding out under which jiart of the section thej find the accused guilty 
So also, wheiG, in a charge of murder the ^eidict ■was “guiltj of murder under graie aiJ 
sudden piovocation, the Judge can ask questions under this section for the pnrjose ci 
ascertaining if the ino^ocation was sufficient to destroy self control ^ Likewise, where 12 s 
charge under s 82G Penal Code, the jurj leturncd a ^c^dlct of “guilty hut not voluntaiily 
the Judge can ask the jury to explain Ibcir \erdicfc inasmuch as voluntariness of the act u 
the gist of the offence imdei that section * Where the ynry ictnrn a ^ erdict of not guihj 
culpable homicide it is the dut\ of the Sessions Judge to require the jury to find expreOy 
whether or not any minor offence had been committed ® ^Vhere in a tnal under s 4S5B 

Penal Calc for uttering forged notes, the ptrj returns a verdict that the accu-'Cil iittere 

the notes the Judge “liould asceitain from the jury their opinion as to whether the sai 
notes had boon utteied with the knowledge of their being forged In a trial under 8 
Penal Code, it is the dutv of the Tudge to put a specific question to the jury as to U 
conclusion the\ ha>o come to in reUtion to the age of the girl whose maltrestmcui c 
been the subject of the charge 

On the other hand, where the serdict w clear, complete and unambioUOiw 

3 ( 86) 1886 lUt 289 (290) Queen Emfress v Sxda >. 

( 24) 11 AIR 1024 OaU7 (47) CO Chi 658 24 Cn L Jour 838, Ero» Jf tiun v Emperor (lDCt»P‘“ 

verdwt ) 

( 70) 14 Suth R Cr 59 (62) 8 D«dj L R 5o7, Queen t Hart Prosad Cangoolg 

4 CSS) 22 AIR 1935 All 1020 (1022) 36 Cti L Jour 1877. Eor» v Emperor , , ,u. 

(04) 21 Cat 955 (073, 974), ^\'afadar Khan v Queen-Empreu (Jory leaving it uncertuo ir i* 
common object ot unlaisfai assembly was) 

(’70) 14 Butb W R Cr 59 (62) Queen v Jfart Prosad Oongooly 

( 31} 18 AIR I 93 I Cal 63C (636) 33 Cn L Jour 29 Emperor v Samm Dai 

( OJ) 1 Cri L Jour 331 (332) 2S Bom 412 6 Boat h R S61 Emperor v Sondiba , 

( 26) 13 AIR 1926 Cal 893 (996) 27 Cn L Joor 926 Emperor v G C IVilson (Verdict was 
and unintelligible) 

( 03) 7 Cal W b, 135 (137), Smg Emperor v Chuiyhan Gossam „ .hj 

(’25) 12 AIR 1925 Cal 260 (262) 26 Cn Ii Jour 532 KJurode Euotar v. Emperor (Cass under ' 
Penal Code— Jury's verdict as to amount embezzled is not defimte—Judge bound to quesUon )Oryi 

( 05) 2 CnL Jour 259 (261) 32 Cal 759 9Cal\VN520 Emperor v Abdul Ilamtd (Tbe veiut 
this case was held to be cleot and not perverse) 

( 96) 20 Bom 215 (217), Queen Empress v Detjs Govmdjt 

( 31) 18 AIR 1931 Mad 775 (776) 55 ilad 256 32 Cn I, Jour 1276, Suiidaraiii Iyer v Emperor 

5 ( 70) 14 Sutli W R Cr 59 (62), Queen v JJart l^rosod Oanyooty 


{ 71) 15 Suth W R Cr 17 (18) C Deng L R App 8$, Queen ▼ Kali Churn Pass 
(1865) 2 Suth W R Cr m (11) 

(’69) 12 Sutli W R Cr 3^5 (35 36) 6 Beng L B App 87«, Queen v ^mir Khan 


Emperor 

chaqa«tont» 

1 1 penalOsdrJ 


(Otherwue it wiU ^ 


■ Tin Op 

8 ( 09) 7 Cn L Jour 302 (365) 12 Cal W N 630 (ru). Emperor v Ehudxram Pass 

9 (1900) 2 Bom L R 334 (134) Queen-Lmpress y PanduJlat Patil 

(27)14 AIR 19-27 Rang 69 (70) 4Rang43S 23 Cn L Joor 213 (FB), Emperor v NgaTtnOp 

10 (36)23 AIR 1936 OudhlCl (IfS) STCri I.Joocl82 11 Luck 687, Eatifeo v Emperor 

11 ( 36)23 AIR 1930 CnI 075 (670) 38CnLJourl76,BflMarah v Emperor 
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Judge 13 Iwiind to accci t tlie m if he ill with it to iiinl o a icfoicnco to tlio 

High Court under s He no ix>wcr to n^k questions of the jur\ " as to their 

rcitiOHS foi the \erdict’® \3to\\both«r for the purpo«e of nnl mg a lefercnco tmdei s CO" 
the Judge can quo tion the jnrs as to then rca ons for the seulict ^eo S 007 Note 13 

The mere fact tint the jinj wire unable to gi\c itasons foi their a erdict cannot 
be held to show th it thc\ ha 1 no ndci]nitt icason> foi tlicir \ eiolict ** 

4 Questions and answers to be recorded — A Judge who does not recoicl 
the que-'tiona jut to the jurj and their nnawers thereto but giics onlj a substance of the 
result cannot be deemed tolmio complied w ith tho direction of Ian under tins section ' 
The provibions of this an 1 the ne\t section imj h that tho jur> are cognizant of the rcconl 
as made bj the fudge of the questions put to them and nnsweis given bv them It ib 
extremelj do inble tint such reconl --honld Ic inimetliatclj icad over to the jnij and this 
should ali\-aj 3 bo done® The omiboion to record the vmlict of the 11113 in the touns 
prescribed b\ tho Code is not however such an iriegulsritj as requues the tml to be 
quashed and a new one to be oidcrotl ® 

5 Re-consideration of the verdict — \\hcrc the jiu> have dcbveicd a clear 
and legal vcidict the Judge cannot asl them to reconsider then todicl if bo disagrees 


12 (*83) 9 Cal 53 (Cl) In re Dhtinum Kasee (The verd cl it simile aod clear aaj be erroneous but iL 
cannot be ambiguous ) 

( 07) 6 Cn L Jour 373 (373 3741 30 il»<l 4$*) 17 Mod L Jour 470, In re Seranadu 

13 (35) 32 AIR 193J All I0-‘0 (10>>) JCCri L loir 1177 Dor* v Emprroi 

( 14] 1 tlR 1914 Loir Cur 344 (34>) 7 Lotr Bur Rul 140 1> Cn L lour 078 Kya Sytm e Emperor 

( 34) SI AIR 1034 Cal 173 U74) 0lCal3>e 3> Cn b lour 496 (SD) Sadel Mandal e Euperor 
{ 31) 18 AIR 1931 Mad 77 > (776) M-id 3 > Cri L 3our 1376 Suiirfaraw Iyer \ Lmperor 

14 (33)3S AIR 1935 All 1030 (1032) 36 Cri L Jour 1377 Dor* v Tm^rror 

( 20) 7 AIR 1930 Cal 406 (407) 31 CnLJour839 IdonKon^arr Euperor 
( 06} 3 Cn L Jour 871 (373) 29 Mad 91 Emperor v CheHan 
(’89) 1689 Rat 442 (448 449) Queen Emprets \ Desat Dajt 
( 05) 2 Cal L Jour 76ii (75i») Empeior r Anu Parux 
(91) 15 Bom 452 (456) Queen Einperss r Doda Ana 

( Oa] 2 Cn L Jour 357 (3a9) 3 A L J 475 £mprror v Chirt ua (The unanimous verd ct was ne tlier 
ambiguous nor perverse in this esse ) 

( 33} 10 AIR 1933 Cil 647 (C4S 619) 25 Cn L Joar 3(3 Ditaschandra Danerjee v Emperor 
( 28) 16 AIR 192S Cal 228 (2^3) 39 Cn L Jour 238 SuperxtUe xdent and Legal licmembranccr v 

Jaliay ShexKh (The Judge questioned (be jurj’ and be proceeded to recharge them — This was held to be 
illegal ] 

( 84) 10 Cal 140 (144) 13 C L R 35S Hurry Cliaran ChttckerbuUy v f mpress (If the jury are not 
unaoimous the Judge should not make enquiries to (earn the nature ol the majority and its opinion ) 

(30) 17 AIR 1930 I at 208 (208) 31 Cti L Jour o4 J mperor t B/iiiWiflii D«6fi; (Cleat verdict givuig 
benefit of doubt — Judge cannot queatioo as to nature of doubt ) 

15 ( 28) 15 AIR 1928 Pat 203 (2O0) 7 Pat 55 29CnLJouc4GC Rimjig Ifnr v Emperor 

( 31) 18 VIR 1931 Mad 775 (776) 55 Mad 356 33 Cri L Jour 1276 Siindaram Aiyer r Emperor 
( 30} 17 AIR 1930 Cal 443 (41(] 31 Cn L Jour 1150 Emperor r Derajtullah SlieiVt 

( 01) 1 Cn L Jour 331 (332) 28 Dorn 412 6 Bom L R 361, J mp ror v Kondiba 


ILe) 

( 73) 20 Suth R Cr 50 (jO) g,«. « v ileajan Sheiteh 

16 ( >5) 12 AIR 19’5 Cal 5.>5 (5’9 530) 26 Cn L Jour 605 Emperor v .N ii?it Santa 

Note 4 

I ( 6'’) 8 Cil 739 (751) 12 Cal L Rep 333 , jit n /hufboo J/nbfon 
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VERDICT TO BE GIVEN ON EACH CHAPGE 


Tvith the veiclict he should act undei B 307* Tlins, \ihere in a case of robherj the jury 
chshelieving the evidence as to the use of force gave a verdict of guiltj of theft only, it to 
held that such a finding was not contrary to law and that the Judge could not dir«t4 
icconsideiation of the veidict* Similarly, where the jurj returned a verdict of guilty 
under s 325, Penal Code, although it was not the subject of a separate charge but to 
entciod m a charge coupled with S 149 of that Code, it was held that the verdict to 
nccoidmg to law and that the Judge could not direct reconsideration of the verdict’ 

Put whore there is no legal verdict at oU* or where the verdict is silent ons 
particular part of the case, as where the foreman replies that they have not considered 4 
paiticular pait of the case as to which the Judge wanted their opmion,® they can be sent 
hack to reeonsidei the verdict In the case of an obviou«l> and admittedly icconsisteat 
vcidict, the Judge can make a further chnige to the jury instead of refernng the case to 
the High Couit under S 807 * So also, where m a trial for murder the jury at first stated 
that their unanimous veidict was ‘ guilty of culpable homicide not amounting to 
and the Judge, in oidci to aaeeitam which degree of the offence the jury intended, asled 
them questions and fiom then answers found thnt they were in doubt as to what lisf 
meant and sent them hack to reconsider their verdict, it was held that until the jury ““ 
intimated under which part of s 804, Penal Code, their verdict fell, thcie was no 
verdict capable of being accepted and recoidcd, that their subsequent answers showed tM 
they had come to no unanimous verdict and that it was the duty of the Judge to send then 
back for further consideration of their verdict* 

See also the undcimentioncd cases * 


304** When by accident or mistake a wrong verdict is 
AniendiDo verdict the jury may, before or immediately after it is r«cof « » 
Amend the verdict, and it shall stand as ultimately amended. 

1 Grounds for amendment. — . A verdict can ho amended by the 
wlioie by accident or mtstaU a wrong verdict is delivered The section ^ 
ca^es where the v erdict delivered is not id accordance with w hat was really intended to 
■deltieied by the jury 't^here there is no mistake or accident in the delivery of tbo ve 
hut the verdict is erroneous by reason of tlio jury having misunderstood 


• 1882 S 304, 1872 and 1861— Ni] 


Note 5 

1 { 14) 1 AIR 1914 Low Dor 244 (215) 7 Low But Rnl 140 

Fiiipcror 


1 L Jour 678 


V AMid 

- r«KT^ 


' T Etn^eroT ] 


Also see S 301, Note 1 

5 (27) 14 AIR 1927 All 721 (723) 

6 (42) 29 AIR 1942 Pat 416 (448) 
SmQh V Lmperor 


60 AD 365 28 On L Jour 950 Sur Nath v Emperor 
21 Pat 138 m Ind Cns 604 43 Cn L Jour 203 (DB) 




percr 
Cm Ga' 
jtaoflW 
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corrected onlj under s 207 bj a reference to the Iligli Court* Sinularlj ulicro the jury 
dclncrod a \crdict of not guilt} of ninrdcr but gnilt\ of culpable liomicitlo not amounting 
to murder and the Judge asked them nmlcr nhat jart of s 301 Ponal Code thej found 
the accused guilt}, it uas held that the jurj could not roMCW their former aerdict or 
amend it unless b} miotake or accident a nrongacnlict had been dclnercd * Soaho ubero 
the jur} delivered a unanimous a enlict of not guilty but m ansn cr to some questions b} tbo 
Judge the} said that they had been misled b} the notes of their foreman and wanted to 
reconsider their verdict it was held that the verdict could not bo said to have lecn delivered 
by accident or mistake and could not bo amended under this section ® 

But where there has been no legal verdict at all as where the jur} gave a verdict 
to the effect we have no doubt (hat the accused 1 died the deceased wc think that the 
deceased gave no jrovocation hut we do not thmk it inuidei becauso the piisonet had no 
object m killing the jur} could bo asl ed to rc consider then veidict* It has also been 
belli that the Judge will not be actingwiongl} m asking the jur} toie considei theirvoulict 
where it is absurd or confused or not clear ami definite * 

All the ev idence on both sides should be concluded befoie the case can bo submitted 
to the jur} There is no power in the Judge to present a case to the jur} subject to any 
■conditions and once the} deliver the verdict they cannot re considei the same except under 
this section Thus, where a Judge presented a ease to tho juiy before the defence evidence 
was beard and they gave a verdict of guilt} and then fnitbcr defence evidence was taken 
And tho jury submitted a fresh verdict it was held that the second verdict was a nullity 
and the judgment thereon was without jurisdiction* 

Even after formally delivering the veidicl the jury ought to be allowed if they wish 
to do so to SB} immediately aftci then veidict what they hvd in then iinnd in order that 
the delivery of the verdict may be complete* 

2 Time for amendment — Tbis «ectioii provides for an amendment of a 
wrong verdict but it clearly contemplates that such a vcidict can bo amended only hefort 
■or immediately aftei if is recorded m other words before tho jurors have left the Court 
and while they are still under the observance of the presiding Judge • Wictc the foreman 
publicly announced the verdict as tbo unanimous verdict of all the members in the 
hearing of all and without any di«sent on the part of any of them and the verdict was 

Section 304 — Note 1 

1 (01) 1 Cri L Jour 331 (iSa) 29 Bom 412 6 Bom L R 361 £rjpcror ▼ Xondita 

( 31) 18 AIR 1931 Mad 775 (776) 55 Mad 2oG 32 Cn L Jour 1276 Suiidaram v Lmpenr 

2 ( 98) 1898 Bat 982 (983) Qxteen Etnyress t CkuntUd I t(Aai 

3 ( 12] 13 Cri L Jour 28o (285) 14 Isd Cos C69 (Mad) In r« itai %a Naxker 

4 (1804) 1 Sutb }\ R Cr 60 (50 61) Quetn v Vc\oor OJtyst 
Al-^o see S 303 Note 5 

5 ( 42) ->9 air 1912 Pat 446 (448) 21 Pat 138 43 Cn L Jour 205 197 Ind Cas 504 (DB) Janfl’ Sxngh 
T Emjxror 

( 30) 17 AIR 1930 Cal 320 (320) 57 Cal 61 31 Cm L Jour 761 llamid At* v Emperor (Absurd verdict 
cinnot be taken as a verdict of not g® My ) 

•(91) 2 Weir 514 (514) In re t eerappexn (Jury confased — Verdict can be reconsidered ) 

<34) 21 AIR 1931 Oudh 31 (35) 147 Ind 0»3 689 Emperor v \tdyoSagar (Verdict not clear and 
definite may be sent to jurors for a clear one ) 

(3“’) 19 AIR 1932 Cal 118 (118 119) 58 Cnl 1335 33 Cn L Jonr ISj firisfclandra Kamadas y 
/ » ipcror (Convict on bn'od on fresh verd cl is not illegtl vrLere the orijinal one was based on a mis 
concept on ) 

A1 0 see S a97 ^otc 18 and S 302 Note 1 

€ (21) 11 AIR 19>1 Lah 17(’0 21) 4 Lah 33» 2jCMLJonr377 John Tl omat Lyme y Emperor 
(It Is Imn iterinl that ll e second verdict b in effect the Game as the first ) 

7 ( 03) SO Cul 49 j (187 4^^) AnroydnChaK^aT Fmperor 
Note 2 

1 ( 12) 13 Cn L Jour 815 (317) 1913 Pun Re No C Cr 17 lad Cas 559 (FB) Fmprrer v Brexn 
liofil am Carter 

<31) 18 VIR 1931 Cal 315 (3|a sia) SS Oil 1138 32CnLJ«ir59« I/aluUahr Emperor 
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AMENDING VEIIDICT 


recorded and the accused acimtted the Coart rcfu-cd to Bct aside the ^ crdiCt ahen it ti: 
learnt some dajs after that the %erdict wa-j not the unanimous verdict of the ]ur> * 

3 Final verdict to stand — IVbero there is some uncertainty in the 
the ]ury the Judge can question them In such n cose there is no %erdict delivered anl 
there could be no verdict forinallj recorded nntd the last of the questions has im 
answered* and it is tho verdict as uUimatclj amended that should stand An amendmen 
of the charge under S S'*? can be made at any time till the 6nal aerdict of the jarj'ia 
this sense is returned ® Sco also B 227 Note C 


305. (/) When m a case tried before a High Court the jury are 
Vetd ct m n gh Court unanimous m their opinion, or when as many as su are 
wLen to prevail of one opinion and the Judge agrees with them, the Judge 

shall give judgment m accordance with such opinion 

( 2 ) When in any such case the jury are satisfied that they will not be 
unanimous, hut six of them are of one opinion, the foreman shall so infom 
the Judge. 

Discharge oi jury (3) If the Judge disagrees with the majority, he shall 

m other cnw3 at once discharge the jury 

(<») If there arc not so many as six who agree in opinion, the Judge 
shall, after the lapse of such time as he thinks reasonable, discharge the 
jury 

1. Scope of the section — Under tlm section if the jury return a 
rerdict the Judge must pass judgment m accoidancc irith it, wbether or not he 
with the opinion of the jurj ^ If the jurj are not unanimous but six of them are of one 
opinion and tho Judge agrees with them such opinion has the samo legal force as a 
unanimous verdict of the jury and the Judge must pass judgment m sccoroaMe 
therewith * ^Vhen the J udge disagrees with the opinion of tho majority of the jurj ® 
sub s (3) it 13 competent to him to evpiess his \ ion as to tho innocence ot guilt m w 
accused^ ^Vhen the verdict of the jury is n majonlj verdict of only five to \ 
ineffective either to acquit or convict tho accused even if the Judge agrees with the vcraic 
In such cases the Judge shall discharge the jury under sub s (4) 

As to the procedure to be adopte<l tiben the Judge diacliargeg the jury und” t 
section see s 30S 


30S.i (/) When in a case tried before the Court of Session ^ 
Verd ct m Court Judge does not think it necessary to express disagreeme 
of Session when to with the verdict of the jurors or of a majority of the jurors. 

pre\niJ he shall give judgment accordingly. 

• 1883 S 305, 1873 and 18S1 — NiJ 

4 1882 S 306, 1872 S 2 63 , 1861 S 380 

2 (12) 13 Cn L Jout 815 (8*’!) 17 Ind Cas 5o9 1913 Pun Be ^o 6 Cr (FB) Empfrorv Crr'' 
Borthatn Carter 


Note 3 

1 ( 74) 21 Stith VV B Cr 1 (2) Queen v Su^tratn Uandal 

2 ( 84) 8 Bom 200 (“’ll 213) Queen Empress v Appa Subhana 

Section 305 — Hole 1 
I ( 15) 2 AIR 1915 Low Bur 39 (41) 8 Low Bur Bnl 274 
f mperor 

3 ‘ 


16 Cn L Jour 676 (679) S P ^ 
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(2) If the accused is acquitted, the Judge shall record judgment of 
acquittal If the accused is convicted, the Judge shall, unless he proceeds 
in accordance with the provisions of section 562, pass sentence on him 
according to law 

Synopsis 

1 Legislative changes | 3 Judgment to be according to the verdict 

2 Verdict to prevail where Judge does not 4 Sentence to be according to law 

disagree with it I 5 Judgment of acquittal 

1 Legislative changes — Hid tiouls unless he irocccils in itccoidanco nitli 
the iio\i«ions of S 50'“ ttcic athlctl bj the tolo of Ciiininnl I’roccilmc (Amendment) 
Act IS [will] of Wt 

2 Verdict to prevail where Judge does not disagree with it In a 

tual bj 3tir% the po ition of a Judge in Indu differs fwmi that of a Judgt m England 
ttbo Is merch an instrument for pa< mg a sentence or diiccting a iclca‘>c once a teidict 
13 gitcn In India the Judge must under this section and the iie\t make up his mind 
lohethei he agrees oi disagtecs with the teidict^ and the dut> of deciding uhethci the 
^cl^ ct 13 to be accepted oi not lies ujxm ban alone* In tbo foimci ci'C he should act 
under this section and m the lattei case under the nest section * riii? does not mean 
that nheneier he disagrees nith the lerdict be « bound to make a rcfeienco to the High 
Court He must be of opinion that it is neceo»ai) m the ends, of justice to submit tbo 
■cftee to the High Court* The Judge nuj di>i»grco with the leidict and jet not think it 
neccs an to esiress disagreement and in «hcU a ca-c ihi^ ection icquiies that he shall 
Rccejt the verdict* 

^^hele the bcasions Jidge does not tbin) it neces uj to cxpicss d sagieemcnt it 
would bo proper for bun not to advertise the fact of his disa^ieoment as it would bo 
iinneco«sarj and irrelev ant • Ho cannot lecoid cv idencc in the ab enco of the jury and icly 
on it for the purpo-^ of determining whctbei or not be slrould di a.^iee with the veidict* 

The Judge has no power to control the juij and diiect them to give a specified 
verdict It is for the jury alone to conv ict or acquit the accused as the\ think propei® and 
where the verdict entirely depends on oral evidence weght should be attached to tlio 
veidict of the jury whose function it is to decide the questions of fact’’ 

Section 306 — Note 2 

1 (32) 19 AIB 193'’ Lab 345 (348) 13 Lab 573 33 Cri L Jour 2'’0 £>iperorv Banoick (Tbe pro- 
vi° ons of Sa. 306 and 307 are mandator; ) 

2 (37) 21 AIR 1937 Cal 540 (541) I L R (1937) 2 Cal 691 33 Cri L Jour 1075 Af$ar Shaikh v 

■ mperor 


(37) 24 AIR 1937 Cal 540 (54’) I L R (1937) 2 Cal 691 33 Cn L Jour 1075 A/sar Sheikh v Emperor 
(35) 22 AIR 1935 Rom 165(106) 37 CnL Jout26 ilhasku Haiti y Emperor (Section 306 does not 
req lire that tbe Judge gboald agree witb tbe verdict before accepting it but only that be should not tb nb 
It necessary to eipress disagreement.) 

« ( 37) 24 AIR 1937 Cal 540 (51“’) ILR (1937) 2 Cal 691 38 Cn L Jour 1075 Afsar Shaikh v Emperor 
( 29) 10 AIR 19^9 Cal (415) 66 Cal 473 30 Cn L Jour 1036 Ibrahim Holla v Emperor (See 
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PnOCEDUBE \mETlE JUDGE DISAGBEES WITH ^TEDICI 


NOTE to tlie Synop'Jis See tUe l«otes indicated for the followiag topics : 


Acceptance of verdict on some charges See KotesS 
and 5. 

Applicability of S 537 See Note 11. 

Considerations for High Court See Note 11. 
Contents of reference See Note 7 
Conviction for offence not charged See Note 16 
District Magistrate— Beference hy See Note 2 
High Court on reference whether everc>«es origmnl 
jurisdiction See Note 14 

High Court’s direction to refer a case See Note 1. 
Irregular references — No interference. See Note 1 
Judge’s speculations about jury's conclnston* See 
Note 13 

■Legi'Iative changes See Notes 2 and 11 
No reference — No interference by High Conrt See 
Note 1. 

No reference to mateiials not placed before jury. 
See Note 7 


Questions of fact — Findings See Note H. 
Hensons for opinion of jury See Note 13 
Befcrence— Wlicn made See Notes 1 acd 4 
Bcference — When not to be made See I 
find 4 

Befcrcnce of whole case See Notes 5, 6 and 15 
Bcflections on j'urors See Note 7 
Belatiic weight to Judge’s and jury's vievs S« 
Note 13 

Bight to begin See Note 17. 

Seicral accused— Reference as to same Seebole® 
Bind Judicial Commissioner — High Court and a® 
Sessions Coert See Note 2 
“Subject thereto" — Effect See Note 11 
Trial Judge and his successor. See Note 2, 
Verdict and opinion. See Note 11. 


1. Scope and object of the section. — This scettou pioMdes for a refereM® 
io the High Couit, m ca'^ea Uied by jury, where the Judge — 

( 1 ) disaotm ■uitb the rerdict, and 

(2) 13 cleatly of opinion that it i$ necc'S.arj foi the ends of justice to snbmi 

the ca^e to the High Court * 

If these two factors are in the mind of the Judge nben he makes the referenc^i® 
misduection in the cbaigo to the jury does not render the reference incompetent* 

A Judge m this country is not, like a Judge m an English Court, an instrotieat 
ioi passing a sentence oi diiccting a release once the verdict is giten (compare provision'll 
of 8 305, in regaid to Se^tsions tiuls in High Court), ho must make up his uub'^ 
he agrees or disagrees with the \crdict. and. m the latter case, he must fona an 
whether m the interests of justice it is necessary to submit the case to the Higb Cow 
To this extent the matter may be said to bo m the discretion of the Court But vfhere tJis 
two conditions arc satisfied, the section rcnuiies that the Judge shall make the lefeieW*' 
the reference is no longer 'a matter of discretion, but is one of obligation * The object of 
the section is really to proa ide a safeguard, m trials by’ jury, against possible ciiscarn*^ 
of justice ® 



(’37) 24 AIR 1937 Cttl 540 (541) ; 38 Cn Ij Jour 1075 1 L R (1937) 8 Cal 694, Afs'i’’ 
Emperor. 


(Disagreement 


itapraiai S/iuW^”’ 


■ ■ itaprasad o/i**" 

17 (26) : 41 Cn Ii Jour 289 I E B (1940) Kag 394 (FB), Dattatrayii 


J VOIJ u All 4.:u ‘V M -»« « • 

(■31) 18 AIR 1931 Ca 
V3li 16 AIR 1931 Ca 


•V Emperor. 


rnocEDLiiE wnrnr jedge di'jagrles with afudict 


(S 307 Nil 174/; 


AMioro the Judgo either «loos not dt^agtee nitli the \ciclict or h iiol cJeatly of 
fipimon th-it it 13 noewarj in tlio ends of justice to nnl o the reference, lie i? neither 
liounJ® ror entitled^ to submit the ease to tlio High Court under this section llTicro n 
reference js mule in such ca=es, the High Court uill not net on it oi inteifcrc uith the 
\erdict on the Insis of such rcfcroncc* 

\\here no reference h mndo Ij the NisMons Jitd^e nndci tlii3 ■•ection tl o High 
Court emnot interfere Aiitli the serdict of the jnrj® «nle«3 it h irroneous ©"iMns to 
misdiicction l\ the Judge oi to n nii understnndino on the port of tlic jiirj of the lau ns 
laid doun Ij him in which c'\^ tlio High Court enn mtoifero on ai real (s 42) ( 2 ) ) oi in 
to\i ion’'’ Nor can the High Court direct the Judge to nuke n rcfcteucc " 

■Whcic tlie jur\ Inae returncil a clear and luianibigiious \ciilict it is not oix-n to 
the Tu1„q to le el nrge the jiirv and ask them to icturii a fiesU icidict mtich because he 
disngties with their aortlict Uhe fudge can onlj refu the cn-io to the Hiph Coiut iindti 
thK section if he tlunks fit to do so’* Put where the jiuj return an unica‘' 0 nable oi 
nb»mt] \cidict the Judge is entitletl to re charge (he jurj and to ask them to letiiin a 
proper ^o^dlCt and need not mat e a leferonco to the High Coiut’* («c(- also section SOJ, 
\o(e 0 ) 

If the chaise is not eiij ported bj au> cudence the reference undei this section 
should neiei arise leeause according to s 2S!) the dut> of the Judge is to diiect the juij 
to retuin a ^e^dlct of not guiltj and such a direction is bihdmg on the Jn^^ 

( 34] 31 Ain 1S34 Cal 817 (649) C2 Cal 337 36 Cci L Jour 3S8 Ilu ' Emperor (The powerful 
weapon conferred bp this <cc(ion is not a>aUable c\eD to a Jodge trping a ‘essioos case with a jurp tn 
the Kigh Court) 

6 (28) 15 AIB 1938 Pat 120 (123 124) 6 Pal 817 29 Cn L tour 81 BajitSItanv Lmperor (No 
disagreement with the verdict — Judge not bouoJ to make a refercoce ) 

( 26) 13 AIR 19JC Csl 728 (729) 27 Cn L Jour 398 Bart Charan v Fi tperor (Mere disagreement 
without con«ideting that it is m the ends of justice (o make a tefetcnce ) 

( 97) 2 Cal W N 49 (54) Queen Empress e Chalradhars Coala (Judge thinking that it w is not ncees 
a-irp for the ends of justice to submit Che ca>e is not bound to submit } 

(^4) 11 AIR 1924 Cal 47 (18) 50 Cal 658 24 Cn L Jour 838 £rai» Khan \ A i ipcror 
ISee ( 01) 14 Mad 36 (37) 2 Weir 390 Queen Empress » Chtnna Tesan (Judge d sagrceins w th (he 
acrdict but not submitting the case under S 307 — High Court ) n» no power to interfere with tlie 
lerd et when there is no misdirectiOD ) 

( 09) 9 Cn L Jour 93 (94) (Mad) In re Eatijan ) 

7 ( 15) 2 AIR 1915 CaJ 292 (294) 41 Cal 663 15 Cn L Jour 155 Sniperor e Madan Uondal 

(See also (30) 17 AIR 1930 Pat 208 (208) 31 Cn L Jour 54 Emperor v Bkvkhan Dubey (Diilirent 
\iew taken bp Sessions Judge is no ground for reference )] 

8 (25) 10 AIR 1023 Cal 453 (455) 50Cal41 24 Cn L Jour 763 AJmpefOr t Pro/ulla 

9 ( 2i') 15 AIR 1928 Pat 120 (125 124) 6 Pat 817 29 Cn L Jour 81, Dajtl J/iaii e Emperor 

( 2C) 13 AIR igsG Cal 728 (729 730) 27 Cn L Jour 398 Hart Charan Das v Emperor (t\ here tlie 

Tcrd ct n utiated by misJircelion causing a failure of j<i;>ticc the II gb Court will interfere ) 


( 57) 2t AIR 1937 Pat 440 (443) 38 Cri Ii JourOlO 16rat413 Uames? tear Sinjii v Emperor (\II 
19J5 Oil 795 2C Cn L Jour 1006 dissented from) 

(21) 11 AIR 1921 Call? (48) 50 Cal 658 21 Cn L Jour 833, roraii ZTfcdit v Emperor 

• . Emperor 

‘ ■ ■ ran Afisfri r iwprror] 

13 (42)29 AIR 1042 mt 446 144S) 21 Pat 138 197IndCw501 43 Cn L Jour 203 (DC) /ana/ 
Sinjli T Emperor (Jury ac<iuitliBg accused imdcc Ss 147 and 149 and ending them guilty ender 
fis. 3>Cfl49 and 324/149) 

14 (45)32 AIR 19l30uJh4S{XI 51) 47CnLJour 66.220Ind Cns 417 (DC) Emperor t Shra 


SCfPC HO 
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As to applicability of the section to cases erroneously tried by jury, see ^ote U 
2. Who can refer. — The -noids “in any such case” refer to cases tried Wira 
a Couit of Session and consequently the word “Judgo” must mean the Sessions Jiiilge 
A icference under this section i3 not invalid m consequence of its harms 
made b> a Judge T\ho held the trial, Wt who, at the time of the reference, had cea-«4to 
be a Judge ^ 

It has been held by the Judicial Commissioner s Court of Smd that the Judicial 
Commissioner’s Court of Smd is a High Court and not a Court of Session for the purpo.'ei 
of this section and that consequently, a Judge of that Court bolding a sessions trial bj- jury 
Ins no poaer to make a reference under this section* 

Under the Code as it stood before 1023, there aero certain provisions such aa S 451, 
under which a District Magistrate was empowered to make a reference under this sectiira 
to the High Court ^ These have now been tepcalcd. 

3 “ Disagrees with the verdict.” — As has been ■seen m Note l, the Judge 
cannot make a reference under this section unless he disflcrrces with the verdict beder 
the Code of 1882 the disagreement was required to be so complete that it was necessary in 
the ends of justice to make a reference. The words “so completely that ’ have 
omitted in the present Code, witli the result that the fact that the Judge disagiees mtb 
\ erdict need not alw aj s involve the proposition that it would be m the ends of joshw 
make a reference the words ‘ends of justice” mean something more than mere disssrf® 
ment, and the necessity of submitting the case depends upon the gravity of the offend, 
and its prevalence and other considerations of a similar natme * A eontrarj view aioeiyi 
that unless the disagreement is such as to involve the necessity of making, m the eouso 
justice, a reference under this section, it is not a disagicement at all, has however ber’^ 
taken m the undermentioned cases * It is submitted that this v lew is not correct 

The word disagrees in this section means that the Judgo thinks it neces='®‘'3^ 
express disagreement In other words, the section requires that the Judge mast cot only 
disagree, but must think it necessary to express disagreement, for, otherwise, be ^ 
be bound to give judgment according to the verdict under Section 806 ® Cases can W 
conceived of m which the Judge thinks it necessary for the ends of justice to “ 
case but 5 et does not think it necessary to express disagreement with the verdict Tbns. 

(41) 28 AIR 1941 Mad 763 (763) 43 CnLJourl06 197IndCas71 (DB), In rs 

Note 2 , _v. 

1 (05) 2 CnL low 386 (387) 2 Cal L 3«wJt 48 Emperor v D»l aioJiommad Sh«kH (Tlie J^ge 
makes a reference must be one who beard the evidence and held the trial and not ha successor J 

2 (39) 26 AIR 1939 Smd 209 (218) 41 CnLJpar28 ILB (1940) Ear 249 Skewaram 
V Emperor 

( 281 15 Am 1929 Sma 149 (152, 167. lOI) >2 Sma L 11 349 29 On L Joui 945 (FB) 

Jtanand 

( 25) 12 AIR 1925 Smd 34 (34. 35) 25 Cn h Jour 428. Emperor v 2lf tffoo 
(But see ( 21) 8 AIR 1921 Smd 145 (146) 26 Cri I, Jour 609 (609) 1C Smd L B 143 Empercr 
Ptr AfoJiamed Eux 
Also see S 2C6 Note 4 

3 (02) 29 Cal 128 (132) G Cal W N 253, Emperor v EwtU. 

(’14) 1 AIR 1914 Low But 21 (24) 7 Low Bur Rnl 319 IS Cn L Jour 243 Emperor v A J ^‘fL, 
[See ( 87) 9 All 420 (423) 1887 All W N 39. Queen v McCarthy (Clause 6. S 6 of Act 3 [HI] of 13 
confers upon the District Magistrate the eame powers ol reference as the Sessions Judge )] 

Note 3 
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■nliore the jurj btinq m i \cnlict of Riult) Init the Judge feels lati'fiwl of the innocence of 
the accused, it iiiaj be said that the nds of justice miiiirc a rcfctcncc to bo made But 
«till, the Judge inaj think tint the High Court w not likclj to interfcic as the acrdict n 
not pen cr'sc and maj tiiercfoio lefrain from eTini.&'>ing disagieomont uifh the \orcIict of 
the jury and procectl nnJci S 306 * Tima, the mere fact that the ends of justice inaj , in 
the opinion of the Judge, rcsjuire a reference to be inatle, does not mean tint the Judge 
should think it ncccs'arj to express disagreement uitli the ^enlict of the jurj But at the 
same time, it maj !« taken that if the ends of jnstico do not reiiuirc a reference to be 
made, the Judge svill not think it neccr>saij to express disagrecnioiit uitli the \cnlict Sco 
also the case cited bclou ® 

The disagreement contemplated b> the boction h with tho lerdict and not merely 
with the grounds on which the xerdict was gi\en thus wheie the jurj gave a verdict of 
acfiuittnl and the Judge was of the opinion that the jury ought to have given the benefit 
of doubt to the accused rather than have believed the defence vetsion, it was held tint this 
did not amount to disagreement with the verdict* But where tho jury ictmn n verdict of 
guilty and the Judge is doubtful about the absolute innocence of the accused but is 
distmctlj of opinion that the benefit of doubt should be given to the accused, there is 
sufficient disagreement so ns to entitle him to make a reference ^ 

"Wliero tho Judge directs the jorj that if lho> find the accused not guiltj of the 
offence charged, the> might find him guilty of a lesser offence, and the juiy give a verdict 
of not guilty but tho Judge is of opinion that the accused is guilty of tho minor offence, it 
has been held that it is sufficient disagreement wiUnn the meaning of this section* 

T\'heic, however, on a chaigo of an offence under S S26, read u>i(h S 149, Penal 
Code, the jurj aciiuitteil the accusotl on the chaige of noting, and the Judge agreed with 
such verdict, it was held that tlic Judge could not say that he disagreed with the veulict 
80 far as an offence under S 320 alone was concerned, and nuke a reference under this 
section ® 

AVberc once the veithct is acccpleil, the Judge cannot, at tho time of passing the 
sentence, change his mind and disagree with the veidict, so as to make a submission under 
this section ** 

Sec also ^otc 4 

4 “Is clearly of opinion that it is necessary for the ends of justice.”^ 

There IS a difference of opinion on tho question whether tho power of tho Judge to make a 
submission under this section is limited to cases where he is satisfied that the verdict 
13 pcj terse or manifestly wiong or is unreasonable According to tho High Courts of 
Lahore* and Patna,,* the power is not so limited but it is sufficient if he bo clearly of 


4 (’37) 24 Ain 1937 Cal 510 (341,542) 38 Cti L Jour 1075 ILR (1937) 2 Cal 691, A fsar Shaikh r. 
f mperOT 


£ion m qucstioo ) 


in SarJ^ar 

Vanjia v. Emperor. 
Tamboli 
lira. 


I 


T. ^ladan ilondal 


Al-o SCO S 306, Note 3 

Note 4 

1 (’3J) 19 Ain 1932 Lab 315 (3ia) * Uh 573 : 33 Cn L Joar 220. Emperor r. EarteicX 
2. (*29) 10 AIR 1929 Pat 313(314); B Pat 341 : 30 Cn L Jour 721, Eamdas Eat r. Emperor. 

(’32) 19 Ain 1932 Pat 210 (217) • 11 Pal CC9 : 33 Cn L JoQt 677, Trapfror t Ea/i Uian (Cave 
lav ) 
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opinion that a reference h neeessarj /o» (he ends of justice A Full Bench of the H,*! 
Court of Madias has on the othci hand, held that m order to enable the Judge to male a 
submission lie should come to the conclusion that the %crdicti3 one nhich is wnreasonof)/’ 
A Full Bench decision of the Kngput High Court also contains anopinion that thecondloa 
as to the Judge being clcarlj of opinion that it i3 ncccssarj for the ends of justice to'mbnul 
the case i\ould be satisfied only if m the opinion of the Judge, the jury had arrived ati 
1101 verse veidict ^ The decisions of the Calcutta High Coiut arc conflicting® Sec alwNoles 
It may be conceded that v\hen tho verdict is jieivcrse or unreasonable or is not supportol 
1 y evidence it should ordinarily be in the ends of justice to make a submission In a cli 
cases the Judge should alnays make a reference® It may also be stated 03 a ruled 
guidance that whcio a \crdict cannot ho said to he unuaiiantcd by tho evidcncemtie 
case^ or is one nhicli reasonable men might find on tlie evidence placed before them to 
reference should be made But to say that tho power is limited to cases where the verdet 
H considered pericise or wn easonable w to impoit conditions which arc not found mthe 
section and is not correct 

In V icw of the prov isions of this section it w necessary that tho trial Judg® 
for himself appreciate the evidence and form his own opinion on the case so as to see 

whether it is necessary for tho ends of justice to male a icfcrcnce against tho venhctc 

the jniy® 

"Where the same body of persons sit as jurors as well us assessors m a 
S *>00 sub s (8)) the Judge ought not to use tbcir reasons given for their opinions dehvg^ 


( 87) 21 AIR 1937 Pat 440 (44'») 38 CnL Jour 919 16 Tit 413 RamesUwar Stngh ^ 


i and decide whether ends of justice demand reference* 


•No hitl 


I ffeardifl 


(Judge must apply 1 is mind to 
and last rule can be laid down ) 

3 (29) 15 AIR 1023 SfadllSO (:i90) 61 Mad 956 30 Cri L Jour 317 (FB) Twrappa 

V El ipcror . . 

4 (40) 27 AIR 1910 ^ag 17(26) 41 CnL Jour 289 ILR (1940) Nag 394 (FB) 
sIiMiv Emperor (Per Stone C J and Grille J— Pet Nijogi and Bo«e JJ in the 

enee — Judge not entitled to disagree unless the verdict is such that no reasonable jctJ 
return it) e 

[See however ( 87) 24 AIR 1087 Nag 50 (o2) ILB (1937) Nog 277 88 Cti L Jour 803 

Imavn T Empiror ] , 

5 ^ |rovfccofKl««« 


( 

( 

( 


ror (Do) 
of Maephertoo J 


-u aum »v ik vjI u lo loi eu ; . 

( 36) 23 AIR 1936 Cal 451 (451) 38 Cn L Jour 174 Emperor v Abdul Ilussaxn (Verdict ol ! i 

must not be disturbed unless it is perverse) . ^ 

6 (43) 30 AIR 1943 Bom 74 (76) 44 CnL Jour 411 *>05 Ind Cas 411 (DB) Mataprasad ShiM 

V Eviperor (If a jury convicts in defiance of a well settled rule of piactice e g on nneO^ 

test mony of accomplice and the Judge feels that the conviction was wrong it follows that “ u 
Eviy (or the ends of justice that the case slAuld be submitted ) ^ for 

( >6) 13 AIR 10‘>6 Mad 370 (370) 27 Cn L Jout 176 In rc Ambalam (Trial of several accuse 

the same oficnce before the same Judge and jury — Evidence the same against all and BuniiC'^S 
Judge for tbe acquittal of all— Jury giving verdict of not guilty to one only and guilty to the r 

V erdict IS perverse and reference should be made) u A hj 

(93) 13Mad 343 (314) 2 ^Veii 399 Qutm E nprea v CMraa-adjt (Verd et not soppOf“'‘ 

evidence ) 

n I’" "" n - CnLJonr452 Jogt Kar v Emperor ijl, 

* 1114 Emperor v Lai Mohammad (Verd c 

* ’ 32 Ctl L Jour 1376 Sufidaram Atyar v 


9 (31) 21 AIR 1934 Cal 847 (ftl9) 62 Cal 337 36 Ori L Jour 33a Ilu^ Lmperor 



rnoCEIjt!RE WHEUE JUDGE DISAGREES WIXU VERDICT (S 307 N 4-7 1 1749 


a? asscsso) s as material for 'sijing thU then \tiJict aa jiity h iciaciso 

Wioie the con-iilci the accu<5c«l guillj of oftence X r\hile tho Judge con‘;idei3 
him gmltj of oflence \ hut is puni-Jiable a\ith the same amount of puniHlimcnt as tht 
question uhethcr the accu'td should bo comicted of tho one oi the other offence is in the 
inhuo of an academic one and haidlj uorth a icferencc undci tin*, section ** 

5. “Submit the case.” — bnbscction ( 2 ) of this section pioaides that uhete a 
CISC IS submitted undci this section the Judge shall not iccoid a judgment on any of the 
ehaiges on uhich a inrticulai acen-^od bis been tiieil It laclcir fiom tins that a submission 
must he of the whole case agiinst the particnlai aceu^d and not mtrelj of those chajges 
on which he disagrees,^ since, bj this limited lefercnce the High Comt will be piccludcd 
from couoidtimg the entao evidence on tho rccoid agam-.t such accused ® In othei woids, 
the Judge should not duide the \crdict of tlie jury, .iccept a j'lit and make a submission 
with icteience to the othei pait® See also Note 15 

6 “In respect of such accused person *’ — This section dois not intend that 
when there aie seieral accused and the Session'. Judge is not piepaicd to accept the 
\crdict of the jury against all but onlj agimst some, he should refer the whole case to the 
High Coiut It contemplates onl> a icfeicnce in the case ot tlio^p peieons in lespect o! 
whom the Judge declines to accept the vcidict In respect ot any othci accused .igam-jt 
whom the Judge agicca with the \irtbct of tho juij, the Judge should comict and sentence 
or acquit him ns the ei-c maj be' 

7, Grounds of opinion to be recorded. — The Judge referring a ease under 
this section must brst of all recoid Ins opinion If be does not lecorcl it, it is not possible 


10 (’29) 1929 Mad ^ N 2H1 (2si) (PD) ^esstmsJtidge of l^outh ircots Jailabuddin 
11. (’40) 27 AIR 1940 Kag 17 (25) 41 Cn L Jour 2r«9 ILR (1940) Nag 894, Dattatraya Sadashiv 
T lumperor (Per Nijogi and Bos«, JJ id Older of Bcterence— Wbeie Judge can award suitable 
punishmest refereoce sot necessary altlioagb bo nia; consider that tbe lonMCtion should Ic tor iv 
diflerent offence ) 

( d7) 24 AIR 1937 Bom 60 (61) df) Cn L Jour 527 Entptrot \ 3Id Adam Chohan (Jury finding 
accused guUtj under S 826, Penal Code— Court disagreeing and bolding offence under S 804 ) 

Notes 

1 (’44) 31 AIR 1914 CaU 06 (307) 48CnLJour2J0 J17 Ind Cas 170 (DB), Ampcior v Mii^faroli 
(A reference on some charges after recording ao order in lespect of other charges Bgam--t tbe accused 
person is not in order The defect, however, is not {utal. and tho High Court can deal with tbp 
reference on the merits, con«ideriDg the entire evidence and giving due weight to the opinions of the 
Sessions Judge and the jury ) 

('17) 4 AIR 1917 Cal S33 ('sJS) 1*> Cn L lour 551 (553) Emperor v Aiinada Cliaran 
(.’id) JQ AIR tail Cal 47 (4s) GQCal4>7 it Ca li Jovie lai Eoip rar e Dv.izra.0. Noli Gositflini 
(•id) 20 AIR 19dd Cal 6G5 (6GC, GC7) 31 Cn E lout 918 (SC) Emperor v Dwnoo Chatidra 
(’28) 15 AIR 192S Pat 59G (59G) 30 Cn L Jour 390, fifmperor v IVaeira IfaJifo 
(■30) 17 AIR 1930 All 489 (489) 52 All 881 . 32 Cn L Jour K1 Emperor v Nawal BOiari 
(’32) 19 AIR 1932 Pat 156 (157) 11 Pat 395 • 33 Cn Ii Jour 501. Empcior v Jlfirari Enl 
(99) 27 Cal 144 (I4s), Queen Empressr Dcodkar Singh 
(’2G) 13 AIR 1920 Cal 925 (925) 27 Cn L Jour 617, Linp ror v Ekalhoi 
[S«Cd}) 22 AIR 1935 Irtt 357 (357) 14 l-tat 717 3b Cn E Jour k 56, r.jmjaiium Tenari \ f m- 
peror )] 

' iC/wraiiRoy 

r V Eaiari Lai 

(See (15) 2 AIR 1915 Cal 292 (294); 41 Cal6C2 isCr/E Jour 155, Emperor v 3Iadan Zlo idal 
3 (25) 10 AIR 1923 Cal 453 (45C). 60 Cal 41 ; >4 Cn E Jour 703. Emperor v. Pr<J/«I/i Kumar 
Alaymdar 

(’35) '22 AIR 1935 Pal 3)7 (357) 30CnEJciDrb5C 14 Pat 717, JJamyanam v / mperor. 

Note 6 

I ■ I w T 2/uIft/ar<i'i 


.. Zktlur All 
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for the High Court to pass orders on the reference ' The letter of reference should furticr 
state the case, the ^crdlct of the ]ury and conciselj the ground upon which the Jnlje 
differs from the jury and considers it neccSbUrj for the ends of justice to sahmik the 
to the High Court" It should, m other words, bo complete m itself and the High Court 
should not be required to refer to the order sheot m order to gather the particahts the 
section requires to supply ® It was observed in the undermentioned case* that the referru^ 
order should he in tho nature of a judgment which would gi\e the High Court a ptopt 
summary of the e\ idenee and reasons of the learned Judge for holding it to be crediUe or 
otherwise Merely repeating roraatka mado in the charge to the jury and adding suti 
■\ague remarks as “for these and other reasons I submit the case for the orders of As 
High Court ’ are not sufQeicnt ® The Judge should state exactly what material portion o( 
the GMdence he believes to be true and his reasons for arming at bis conclusions* Tts 
leference should, further, bo based upon the ciidcnce placed before the jury and not on 
case not so piesentcd to them The High Court should not be asked to consider the ww 
on matters not placed before the jurj ' 

Where a reference shoi^a that the Judge’s opinion is that the verdict i3 
but this 13 pot clearly stated, the High Court will presume that the reference has been 
made on the ground that the \erdict is perverse® 

It is unfair for the Judge to wake reflections on the conduct of the jurors wkeh 
are not supported by the record ® 

8, Reference against verdict o! acquittal. — Where the Judge disajwes 
with a xerdtoi of acquittal he should m his letter of reference state the 


ixote / . . 

1 ( 21) 0 AIR 1021 Cal^252 (233) 23 Cn L Jout 241, Bmperor v Tanbullnh Shell h (It a ‘“P®’*®'* 


J/ua- 

jdenW 


have been oonmitted ]J 

2 (31) 18 AIR 1931 Cal 15 (10 17) 87 Cal 1183 32 Cn L Jont 452. v 

( 03} g Cal W N liTi (IxTi), Ilajenuar* Daxragt t Emj»ror (Session Judge not stating 

is necessary for ends of justice and whether he agrees with the verdict Reference bad in 

(■29) IG AIR 1929 Fat 16 (IG 18) 90 Cn L Jour 210 In re Sahhichand Eumkar (Referrms 
should slate his opinion regarding the evidence and evpeciaUy that part on which he Rhc* ‘ 
conviction ) 

( 08) 10 Bom E U 173 (173) 7 Cn L Jout 102 Emperor v Chandra Svishna 
[See / P7i 7 <j . 1 , w T3 r- n I'll ^ to rc«o” 

dis 


3 (t 

4 (. 

5 

6 


SheoPt’^ 

▼ Dr/amanaik Annappanaik , 

\ Chandra Kriihna (Judges view o 


^ , . » Chose (Jlerely asking the H>s'' * 

take tl e charge ns part of the letter of reference la insufficient ) 

^ ■«' Cham 
^ ^ ^ ® Emperor v Irya Doddapna 

o«^ ^ « Sakhtchand Eufnhar . ,n 7 

7 ( 99) 27 Cal 295 (304) 4 Cal W N 129. Queen Emprra v Jadub Das (In reference under S 30k 
High Court has to consider the correctness of the verdict on the evidence before the jury ) .... 

Cp«(Wj 1 Crf E Jour 743 (744) 6 Bom L R 699 Emferorr IryaEoddappa (Bcsolt of a"®'*’" 


• Aw..... i.a.0 ^ t'.eeref 

(■2 1) 11 AIR 1924 Cal 321 (322) 51 Cal 547 ■ . 

remarking that verdict of jury had. been ' 

able influence and position ) 
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he constdcTS to haic been commfttetl bj the accused * I»ut a mere omission to do so mil 
not entail a rejection of the reference* It has been held that vrhorc the ^c^dlct of the 
jur> 13 one of acquittal there is a much grcalei onus on the Iiiilgc to satisfy the High 
Court as to tho nccessitx of interference than m ca^cs of a \cixhct of guilty* nnl that 
unless tho xerdict is nnnifcstly wrong or perxerse or iinrcisonablo tho Jiulgo is not 
entitled to submit the cisc to the High Court m such cases* In some cases it has been 
held that a «ubini3Sion on a pure quesbon of fact la not permissible where tho xordict I3 
one of acquittal* It la approhentled that this also iiieans that unless the xerdict is 
unreasonable or ponerse {in which case it will bo bail m /uiti*) the ciso cannot bo 
submitted to the High Court The question raised forms yart of the lacgci question 
■discussed in Rote 4 n? whether the power of reference under this section is limited to 
cases where the \erdict is pcrierse or unreasonable and as there does not seem to be any 
special rule of law apilicable to cases of acquittal alone in this respect it is submitted 
that the considerations ^et forth m the aboxe ROtc will also ajiply to such cases if tho 
matter is regarded as one of laio although special cons derations may arise in tho case of 
-acquittals, as a matter of practice^ 

9 Charge under section 310 — Prior to the amendment of the section m 
19'‘3, it was held that in ca«es of reference under this section there was no conviction oi 
acquittal in the Sesaioos Court and that it was for the High Court to convict or acquit 
the accused and that therefore it was not until after comiction by the High Court that 
tho accused could bo asked to plead to prioi conviction ’ The present section as amended 
makes provision for proceeding under s 3io where there is a charge under that section 
exen before the decision of the High Ckiurt 

10 “Shall not record judgment of acquittal or of conviction ” — It 
was held under the Code of ISGI in which thcio was no section corresponding to this that 
the Sessions Judge was bound to pass judgment even though bo disagreed with the jury^ 
It is now clear that no judgment should be recorded wheic the Judge refers tho mattei to 
tho High Court 

10a Bail pending reference to High Court ~ Where the jury returns a 
unanimous a erdict of guilty on a senous charge like that of murder but the Judge disagree 


Note 8 

1 ( 33) 20 AIR 1933 Cal 404 (400) 31 Cn E Jour COs Bwperor v Paneftnno i Sflrlar 
{ 78) 3 Col 623 (624 6‘>5) 2 Cal L B 30J Empreu v Sahae Dae 

{ 21) 8 AIR 1921 Cal 25'’ (’53) 23 Cfi L JoDt 244 Emperor v Tar* Bulla Sheikh 

2 ( 33) *0 AIR 1933 Cal 404 (40G) 34 Cii L Jour 608 Emjieror v Panchanon Sarhar 

3 ( JC) 23 AIR 1936 Cal 407 (403) 37 Cn L Jour 1149 Fmperor ? Goslho Sardar 

4 ( 37) J8 Cn L Jour 759 (753) 169 Ind Cas S4» (Ool) fiiipwor v S/ierab Rndi/aAflr 

5 { 37) 41 Cal W R CIO (612) Eripefor j Montbala Dassi 

{ 36) 23 AIR 19JC Cal 407 (408) 37 Cu LJoor 1149 £mp«Tor v Gostho Sardar (Jury holding sute- 


Ibis ca.v distiDcUon la nude as a matter of proct ce tetircea cases of acqaitUl and conrict on as 
repirda the powers of tl c II gh Court on reference under this section.) 

Note 9 

I ( 07) fl Cri L Jour 4‘’'’ {|’3) 30 Mad 134 Umperor r fandourni Goundon 
•(1900) 2 Coni L R 836 (337) Qurm EiapresST Coiind /Aaiarya 
Note 10 

1 ( 72) 18 Suth tX R Cr 45 (1C) Qvten r ^idheeram Ea^tt (The remedy was to apply to tl e Local 
Goieniinent Jot t«!nt«icm cl aewenec.) 

(I860 1 Snlli XX R Cr L 9 (9) (Do ) 

( CC) C 3utli XX R Cr C (6) Qiiffn \ Bissonath Uttter (Do ) 



1762 I S 307 N lOa-11 ] PEOCEDOHE WHEBE JUDGE DISAGREES ^ITH VEBDICT 

ing ^ith the \crdjct thmkg it proper to refer the case to the High Court it 13 desicalle Ibt 
the accused is kept m custody pending the reference and not released on bail * 

11. Powers of the High Court under this section — Sub section ( ) 
siiccifies the iio^eis Tvhich the High Court may exercise ^^herc a reference 13 made to t 
under this section The High Court maj exercise an> of the powers which ti mayextn '* 
on an appeal, and subject theieto it sliall after considering the entire evidence and afttr 
giving due weight to the opinions of the Sessions J tidge and the jury, acquit or convict 
the accused of anj offence of which the jurj could have convicted him upon the (Ur„e 
flamed and placed befoio it 

The words subject thereto were introduced info the section oidj m the jear 
Bcfoiethe said intioduetion it had been hold that theiiovvcrs of the High Court on a reference 
were not m anj vrs.} affected or curtailed hj S 418 or S 423 of the Code which lira 
powers of the appellate Court m cases tried hy jurj, to interference on matters of kn' 
and that therefore the High Comt could go into questions of fact as well as qaestonad 
law ^ It has been hold that the intioduetion of the words subject thereto is not meoa istec 
with the said view the object ol such introduction being to dothc the High Court wnci| 
acting unlei this section with all tlie xxiwcrs ns regaids procrdjfr^, of a Court of •ipF*'* 
if for good reasons it desires to cxcrciac anj of them * 

Thoie 13 bowevei a diffeiencc of oimions as to the ertrnf of the powers of K® 
High Court to interfere on matters of fact One ' lew is — 

(1) that the guiding principle m cxcicising this power should be that the decis on ot ® 
tubunal appointed by law to detenmne the guilt 01 mnoccnce of the 
should not be touched except undei strong cfrcumstmcco ^ 


Note JOa , 

1 (3o)2-»AlR193jCttU07(4io) CJOildOO 36 Cri L Jent 044 {SB} Emperor r Lent 
[See however (41) ’8 AIR 19H Mad 763 (761) 43 Cn L Jour IOC 197 Ind Cat 71 
C;»trateh» Thevar {Judge finding jury s verdict of guilty under S Penal Code ts b® 
and unjust making reference under S 307 for 'cttmg it aside — Judge held ought to h-vre 
accused after verdict on bail )] 

Note 11 

1 (87)9AlU’0{4Jj) 1837 All W N 30, C <«« Empress V J/cCarf/iy 
1 73) 20 Suth W N Cr 1 (4) 11 Deng L R 14 Queen v Soonjo Leth 

Also see S 418 >oto 1 . j « 

2 (40) 27 A Sa«5i w 

V nmperor 

this section . ^ 

{ 40) 27 AIR 1940 Pat 513 (514) 41 Cn L Jour 457 (458) Emperor r D illu Kner (Po«r of 
High Court in a reference under S 307 arc not limited by S 4‘’3 ( *) ) 

(33) 25 AIR 1938 All 2‘’7 (329) 39 Cn L Jour 5o9 ILR (1933) All 483 Emperor v Bi 


, ? mpfror 

ishne 

{ ’8) 15 AIR 19'8 All 207 (MO) 50 All 62> 29 Cn L Jour 354 (PB) Eiitpcror v SAera , , 

(3J)20 AIR 1933 Cal 47 (48) 60 Citl 4>7 34 CnLJourl64 f mperor y Dward a Natl 
case IS referred under S 307 11 gb Court 13 cnliUed to open the whole case ) 

3 ( 87) 9 All 420 (4‘’5) 1897 All W N 39 Queen /'mpress v McCarthy .i,. 

( 3C) 23 AIR 193S Cal 451 (451) 38 Cn Ij Joor 174 f mperor v Abut Jfossuiii Sd dar p 

only grouDd for makiog reIcKBce i»os that pv og eflbct to the verdict of the majonty at fhe joiJ ' 

‘ for (i p«‘ y 


pt ed in retting aside tl e verd ct h to see whether it vitis 
at tbe verdict ) 


{The test to i* 

mpossibla for the jury to hero 
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(2) that ^\here t^o \iCT\d 'll© possible on the evidence and the jury has tikcn one of 
such MCT\3, tlic High Court lini no ix>v\ci fo mtoitcic even though it mi> itseK 
tal\C a coutiarj mcti * 

(^) tint therefore the High Couit cinnot inttifcio tinle>*s the verdict id — 

( a) perverse * 

( J3) 20 AIR 1933 Cnl G63 (663) 31 Crt L Jour 91B (SD) Lmpfror \ Ihsnoo Chanlra (Intcrferenco 
with verdict of jury except m ca'cs of flagnnt and patent nu cam ije of justice is liable to ie 1 1 to con 
dcmnation of the innocent ) 

(28) 15 AIR 1923 Tnt 120(124) ePatSl? 29CriLJo«8I Bajil v bwp ror 
(■23) 12 AIR 1925 Gil 394 (395) 2C Cri L Joof 677 A.npcrOr v I aratluUa ilondal (Lvidcncs fully 
oral — Opinion of jury should be held find J 

(See also (’2S) 15 AIR 1923 Cal 444 (446) 29 Cri E Jour 810 Cepxn Cha’idia ^landnl s Iiiperor 
(Sei:^ions Judge nhen referring a case should pay due regard that the const tut onal tribunal to decide 
quest ong of fact is the jury and not tlic Judge )] 

4 (46)33 AIR 1946 Bom 24 (25) Amperor v Shanfar C anpat 
( 44) 25 Pat L T 141 (143 144) (DD) Emperor v Btfan Gap 

( 14) 1 AIR 1914 Cal 6j (69) i4CnLJoac660 41 Cal C21, Awpero; v Stixmt lojce Buivas (\iew 
of Maephersou J m 20 Sutb W R Cr 73 emphasized and endorsed ) 

( 73) 20 Suth XV R Cr 73 (73) 13 Beng L It App 19 Qxieen v Sham Bigdcc (If the High Court wete to 
interfere in ercry case of doubt in every case in which the evidence should have properly warranted a 
different verdict then real trial by jury h at un end and (he verd et of a jury would have no more 
weight than the opinion of nsvssors ) 

( Oo) 2 Cn L Jour 3S7 (35S) 2 All L Four 47o / mperor v Chtrkita 
( 24) 11 AIR 1934 Cal 317 (320) 24 Cn L Jour 897 Emperor v Nntpa Ocpal Hoy 
(24) 11 AIR 1924 All 411 (111) 46 AU 2C5 25 Cn L Jour 991 I mperor t Pama Lai 
( 32) 33 Cn L Joav 743 (745) 139 Ind Cvs 272 (Com) Emperor v £av Lali 
( 24) 11 AIR 19’4 Cal 956 (059) 25 Cn I Jour 1284 Emperor v Golam Eadar 
(’2*) 9 AIR 19’2 1st 343 (Sil) 23 Cn L Jour 421 Emperor v Eipnf Cham (Something moie than 
mere e<timate of the evidence of fact is necessary ) 

(24)llAIRl924Cal4l9(451) 51 Cal 271 25 Cn L Jour 773 / mp^ror v ilbariloola 

(39) 16 AIR 1929 lat 313 (314) 8 Pat 344 30 Cn L Jour 721 fhtrndos Tloi v Emprroi 

5 (46) 33 AIR 1946 Bom 34 (25) Emperor v SkanI ar Oanpal 

( 40) 37 AIR 1940 Mad 509 (509) 41 Cn L Jour 581 In r« Boya Lingadu (1 act that record does not 
disclose icason for disbehcrisg prosecution witnesses or Judge disagrees with jury s opinion does not 
render verd et perverse or unreasonable ) 

( J8) 25 AIR 1938 Cat 29 t( 296) 39 Cn L Jour 479 I mperor e Eibharcsh ilandal 
( 37) 38 Cn L Jour 759 (758) 169 Ind Cas 342 (Cal) 7 mperor v ShcraU Badyaluir 
(36) 23 AH. 1936 Cal 451 (451) 33CnLJourl7l Emperor v Abul Ilossain Stkdar 
( 32) 19 AIR 1932 Mad 21 (22) 33 Cn L Joot 215 FenAalncfiafa v pmp ror (Waller J however 

ixiintcd out that in disposing of references under the section ti e High Court shoull not bo inlluencBd 
bj any conventional regard for the verdict of a jury ) 

( 28) U AIR llwi 50 Cn R lone 517 51 Mai OaO (.ER) I cctappa < ovtudaiv v 

7 mperor (Hie Sessions Judge must be assumed to cons der that the verdict of the jury is unTcasonabI<. 
or perverse when he inaWrs the reference ondec lliu section and the High Court in disposing of such 
reference u only toncerne 1 with the question whether the Ses* ons Judge is correct in his view that the 
verdict is perverse or unreasonable ) 

( 29) 16 AIR 1929 hag 30 (37) 29 Cn E Joor 963 /‘umudAtn Brafimi i v f mperor 
( Oj) 2 Cn L Jour 357 (356) 2 All L Jour 475, Emperor v C> irluu 
124) II AIR 1 121 All 411 (412) 46AI1265 25 Cri E Jour 931 / mperor v Banna Lai 
( 75) 1 Dom 10 (13) Bug y Khenderao 

(36) 20 \IU 1933 Com 141 (14>) 34 Cn E Jour 660 TJnipcror v Dajadu Kondajt (The verdict must 
1)0 perverse before the 11 gh Court can interfere Bat in deuhng w th the weight and volume of the 
evidence the two eases (of acquittal and convidion) differ because of the presumption of innocence 
Where a jury have convicted the High Court has to see not merely that there is evidence of guilt but 
lint tlic evidence n strong enough to preclnde any reasonable doubt m the minds of tl e jurv as to tl *• 
guilt of the accused ) 




V hanl^ja 
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(b) manifcstlj wrong,® or 


(c) unre'isonable,^ or 



. f t \ t < ' 

{’24) U AIR 1924 Cal 1029 (1030) 52 Cal 172 • 26 Cn L Joat 350, Emp'ror t 

CAandra Bose 

(•29) 16 AIR 1929 Oudh 86 {80, 87) 3 Lncl 45G • 29 Cn L Jour 452, Emperor t Bthari 
( 33) 20 AIR 1933 Oudli 181 (181, 182) 8 Luck 439 34 Cn L Jout 795, Emperor v Chheda 
(’32) 33 Cn L Jour 745 (745) 139 Ind Cos 272 (Bom), Emperor t Eal Eafi 
(■19) C AIR 1919 Cal 1010 (1017) 20 Cn L Jour 20, Emperor t ^ijar Ztandal (Verdict not Ffrct* 
No interference ) 

(’23) 10 AIR 1923 Cal 579 (581), Emperor v Ahirannesaa Bill (Do) 

[See ( 33) 20 AIR 1933 AU 94 (95) . 31 Cn L Jout 432, Eantehandra t. Emperor 
(36) 23 AIR 1936 Cal 407 (403) 37 Cn L Jour 1149, Emperor v Qosiho Sardar (lerdet i<A 

perverse or unreasonable — High Court refused to interfere )] 

[See also (1900) 27 Cal 295 (304) 4 Cal W N 129, Qtteen Empress v Jadui Das 
( 02) 1902 All W N 143 (144), Eing Emperor T Bahma/uIfaJi (Verdict rot perverse) 

( 11) 12 Cn L Jour 193 (197) 10 Ind Cas 684 (Cal) Bashidattanan v. Emperor. (Do.)] 

6 ( 46) 33 AIR 1946 Bom 24 (25) Emperor v Shankar Ganpnt , 

( 45) 32 AIR 1945 Bom 277 (280) 46 Cn L Jout 635 220 Ind Cas 1 (1 E), Goiemment of 
V Inehya Earnandey 

( 38) 23 AIR 1938 Cal 293 (296) 39 Cn L Jout 479, Emperor v Eil-7iare*;i JJandal 
( 29) 10 AIR 1929 Nag 86 (37) 29 Cn L Jout 963, TtamaiUn Brahmsn v Emperor 
(24)11 AIR 1924 AlUll (412) 40AU2$5 25 Cn L Jout 981, Emperor t Banna Lai 
(’91) 15 Bom 452 (458, 475 486), Queen Empress v Dada Ana 
{ 96] 20 Bom 215 (218), Queen<Empress v Deojt Covtndjt 

( 04) 1 Cn L JoQT 265 (268) 6 Bom L R 258, Emperor v Bharmsa re ja 

( 29) 10 AIR 1929 Bom 296 (302) 53 Bom 479 31 Cn L Jour 63. Emperor v 0 E Ring 

sot mamfestlj itroug ~ No interfereoce) 

(’78) 20 Suth W B Cr 33 (33) Queen v i^ptcliurn Chose 
(78) 20 Suth WR Ct 70 (71) Queenv Eoitn CAunder 

(73) 20 Suth W R Cr 73 (73) 13 Beng L R App 19. Queen v Sham Bagdee (\erdietBOteKsw 

wrong — Ko interference ) 

( 74) 21 Suth W R Cr 4 (4) 14 Beag L R App 2n, Queen v Jlvrro Zlanji (Do ) 

(■76) 25 Suth W R Ct 25 (27), Queen v irtiiir Jfandaf (Do ) 

( 84) 11 Cal 65 (91) Queen Empress v Jaequset 

(’74) 14 Deng L R App 1 (3), Queen v hit Itwarya (Verdict not patentlj wrong — No interfefanw 
(’14) 1 AIR 1914 Cal 65 (69) 41 Cal 021 14 Cn L Jout 060, Emperor v Surnamoyee Biswas 
of the jury not in defiance of the probabilities of the case Verdict not disturbed ) 

■ " ■” ” ■ ^ 

V Dhananjoy Roy P®) 

(Jury justified m 

^ - Cliose (Verdict not wrong - 


Reference rejected ) 



interference ) 


in appeal ) 

’86) 10 Bom 497 (502) QueeiuEmpress v JTama Dayal 


• ■ • . ■ ■ (Obi/er)] 

. • . . B), Cmemmenf of ^ 

Inehya Famandey 

( 49) 16 AIR 1929 Nag 36 (37) 29 Cn L Jour 963, BaraadAin v Emperor. 
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(A) dofinitelj contnrj to cMdcncc or 
(e) not ‘supported l\ ntu cMdeiicp* 

The second mgt^ is — 

(1) that tho sanctlt^ of a \ettlict rcallj re t3 on tic nlscnco of tlio di agreement of 
thoJulge nnl that if that dmgiccmcnt is cxjicssed {ns it must lo \\heio a 
reference is undo under tins section) the special sinctitj of the senlict dis 
apjx'ars and it Ins no grcitcr foreo than the decision of niij other tribunal of 
fact 


{~h) 2 Cat LP. 51S (510) 2n rf llurffc harain HooKerjef lacrdiet ol jury not onreasonaUe — >iO 
interference ) 

( 25) 12 AIR 19>S Cil 876 (S34) 5> Col 037 ’ti Cn L Jour lJo6 Emperor v Pre nanatula Dull 
(Do) 

{ 31) 18 AIR 1931 Cal 15 (16) 57 Cal 1183 32 Cn h Jour 452 JogiJar v Emperor (Do ) 

( 28) 15 AIR ID’S 3r»d 1186 (1190) 51 Mad 956 30 Cn L Jour 317 (FB) I ccroppa Gouitdan v 
Emperor (lerdict roust be confirmed *t not unreasonable ) 

( 29) 16 AIR 1929 JIad 135 (137) 30 Cr» !• Jour 843 Afotiai/a PilUn v Emperor (Do ) 

{ 29) 1929 Jlad W N 281 (2=!‘») (FB) SeaiontJttJfjeo/ Jreotv Jailabtiddin (Do) 

( 28) 15 AIR 1923 Pat 497 (500) 8 Pat 74 29 Cn I. Jont 1035 Emperor v Vtdyasagar 
( 34) 35 Cn L Jour *>33 {‘>36} 147 Ind Cas S3 (Oodb) Emperor v CftMpai 

(34) 35 Cn L Jour 33 (33) 146 Ind Cas 303 (Oudb) Emperor y Ashgar Suisavi tVenlict not 
unreasonable— ho interference ) 

(•29) 16 AIR 1929 Cal 237 (288) 56 Cal 132 30 Cn h Jour 584 Emperor r NagaraU (Do ) 

( 29) 30 Cn L Jour 804 (806) 117 Ind Cas 60“ (Cal) Itaeuddin ? Emperor (Do ) 

( 29) 16 AIR 19‘>9 Oudh 230 (231) 30 Cn L Jour 670 Emperor » Bhagxcandtn (Do ) 

(27) 14 AIR 1027 Oudh 607 (607) 23 CnLJour695 Emperor y Shaukat Uu»a%\ (Do) 

(29) SO Cn L Jour 12j (I**’) 113 Ind Cas 285 (Cal) Emperor y Rhuiay Qat\ (\erdct suoh as 
reasonable men properly instructed nould come to— Reference rejected ) 

(•27) 14 AIR 1927 Cal 848 (350) 54 Cal 703 28 Cn L Jour 903 Emperor y liar Mohan Das (The test 
that has to be applied m estimating the sreigbt o( the eerdKt of tbe jury is whetber the opinion is such 
as could OD the particular facts and e^tdeuce of the cnee base been held bv reasonable men however 
much the Judge may diSer from that view ) 

( 24) 11 AIR 1924 Cal 956 (9i)9) 25 Crt L Jour 1234 Emperor v Qulam Radar (\ erd ct not unreason 
able— ho interference) 

(20) 7 AIR 19‘’0 Cal 73 (79) 21 Cn L Jour 286 Emperor v i*r<ii ta/fia Watfi (Lnanimous serdict o 
jury not unreasonable — No interference ) 

( e9) 1S^9 Rat 44'’ (448 447), Queen En»prr« » DfSat Days 
[Sm ( 36) 23 AIR 1936 Cal 407 (409) 37 Cn L Jour 1149 Emperor v Gostl o Sardar j 
8 ( 40) 33 AIR 1946 Dorn 24 (25) Eruperor r Shinhar Oanpot 

(28) 16 AIR 1928 Mad 1186 (1190) 51 Mad 956 30 Cn L Jour 317 (FB) Vterappa Goundan y 
Emperor 

(■29) 10 AIR 1939 Cal 737 (738) 31 Cri D Jour C98 iPrayaa llotiladar v Emperor 
{ 29) 16 AIR 1929 Pat 313 (314) 8 Pat 344 30 Cn L Jour 721 liamdas Tia* v Ei tperor 

■ V Emperor (Verdict not support 


■ iilty by jury not supported by evi 

clcncc but no reference was made by Sessions Court — Tbe High Court could not interfere in appeal 
fincc there could be no appeal on fact®) 

( 20) 13 AIR 1926 lal 53j (536) 5 Pat 673 27 Cn Ir Jour 1303 Emprror r ConndSingh (\erilict 
of jury not unsupiwted by «Tidence--Rrfcr«'ce rejected) 

10 ( 40) 27 AIR 1910 hig 17 (“S) 41 Cn L Jour 289 ILR (1940) Nag 394 (FP) Dattatraya Sadas’ ip 
V fmperor (Per Stone C J and Grille, J — lose J dissenting) 

(3'’) 19 AlP 1032 1*81246 (■’47) lirat663 33 Cn L Jour 877. Emperor t Da/i J/ian 
{ 3>) 19 AIR 1932 Mad 21 (>1, oj) 33 Cn H Jour 215, Fenlafaebafa <7t>un<fan v Emperor (Sessions 
Judge cipnTSSmg opinion that verdict of jury plainly unjust— Verdict set aside.) 

( OC) S Cn L Jour 371 (372 374 375) 23 Mad 91, Emperor r CMlan (It becomes then only a mere 
opinion ) 

[See also ( 8^} 15 Cal 2C9 (2"8 2"9) Queen Empress t Jf irari Saho (The cpuuon of the Judge 
who has also liad an opportunity of watching tbe whole coar«e of trial must have due weight given 


1756 IS 307 N 111 PROCEDURE WHERE JUDGE DISAGREES WITH VEEDICT 


( 2 ) that the whole case is openctl up on a reference,*^ that the funettons of both the 

Judge and the pir^ are cast upon the High Court and that the High Court u 
entitled to act \rp to its own victo of the case, though m forming its view i 
should give due weight to the opinions of the Judge and the ]or>,“ 

(3) that, therefore where the veidict appears to the High Court to be one which 

ought not to be upheld it la entitled to interfere even though the \erdct a 
neither unreasonable nor jxrxerse** It has, however, be en held tliat in cjsc 

11 (40) 27 AIR 1940 Nag 17 {28 37 38) 4lCnLJout280 ILR (1940) Nog 394 (PC) Da/(o(ra,a 
Sadashivy Emperor (ler Stone C J and Gnlle J Per Bose J — The High Court most dec de m 
the first instance whether the verdict w perverse or not and the whole case h opened op to theeileai 
that it IS necessary to enable it to reach such a conclus on but it cannot teach Jtv own decision on Its 
facts unless and until it comes to the conclusion that the verdict was perverse or that it otbi^rrc-c 

Ddffu Deoman v Emperor 
330 I L R (1917) Nag 277 Sa/lifltuaf Imami 

Emperor 

(22)9 AIR 19‘»2Dom 308 (369) 23 On L Jour 315 47 Born SI Emperor y Shanl ar 

Krishna 

■ - T ^nnaJa Cl arnu 

( 33) 20 AIR 1933 Cal 47 (49) 60 Cal 427 31 Cn L Jour 164 Emperor v DtoartU Nalli 
[See ( 37) 24 AIR 1037 All 195 (196 197) ILB (1937) AU 419 38 Cn L Jour 4G5 ilanjns T £fflpw 
(In reference under S 307 High Court can consider the case on its merits and substitute its wm r 
and pass suitable orders— Obiter )] . 

[See also ( 24) 11 AIR 1924 Cal 960 (963) 25 Cn L Jour 1217 Emperor v Sagarmal 
(Where there is a misdirection by Judge to jury the High Court is not to consider os to 
would hate been the verdict in absence of such direction but to consider the verdicl on erde 
in the case )l 

12 ( 61) 15 Bom 4}2 (476 490) Queen Etnpress v DadaAna 
( 75 77) 1 Bom 10 (18) Reg v Khanderao 

(28) 15 AIR 1923 Fat 596 (o97) 30 CnL Jour 390 E»ip«?ror7 IKaeira Jfolifo i. tr ti 

13 ( 38) 60 Cal L Jour 500 (310) Emperor v Uaja Khan (Section 307 (3) imposes epOQ t j , 
Court la the clearest terms the duty of considering the entire evidence and of gitiQSdw**® 


(Verdict set aside ) 


(40) 27 AIR 1910 Nag 17 (29) 41 Cn 
Emperor (Ppr Stone C J and Grille 
( 39) .5 AIR 1938 All 227 (>29) 39 ( 


<lbduf Rahman 


V P»nif C/iatn (PerCouttsJ) 
iNaram Prasad 
' V Nishi Kanta 
r V Mofigcl Peada 

Tulai am (Verdict of jury «« a:.ide ) 

T JTf Zohra (In cave of divilw vero 

„ Jour 264 Emperor y RhiidolanS l'' 
Suar Cola 

»OIolCa, 467 tlC 

S 

Coiut 


itraya Sudjs^'® * 
rv £an» 

able though it is not pervfrs 


T Annada Cl aran 
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•nlici-e there lias boon a \cn1ict of not gnilt}. it i? tlio pnctico not to reverse the 
\cnbct unless it is ivi^-crso or inanifestls wrong A Full Bench of the High 
Court of Isngpur has held that e\cn thoiigli tlic whole case is 0 {xin on a lefcreneo 
nndci the section the High Conrt ought not to interfere with the ^c^dlct of the 
jiiiN unless the High Conrt considers such \crclict to bo wiong licjoncl anj 
ica-onnblo doubt’® 

It 13 "subiinttod that the first mcw is not correct There is notliing m Iho section 
to limit the ixiwcr of the High Conrt to mterfero m coses where the \crclict is pmerse or 
unreasonable WTieio the Iligb Court considers on the CMdeiico that the \erdict ought not 
to Ic upheld it will in fact amount to o miscorriigo of justice if the aordict is to ho 
upheld b> reason of a sort of comcntional respect for the jur> Fmthcr it ma> bo noted 
that the section siieaks of the ojnmon of tho jurj and not of the icidict ” The principle 
of the anctitv of the \erdict need not he applied with strictness to the opinion of the jnrj 

It 13 however necessary beforo tho High Court can interfere under this soction 
that it ‘should come to the conclusion on the ciidencc that the decision of the jury is 
1 L rang 'Where the decision is correct or cannot be said to be wrong theie is no room for 
anj interference Wieio, on the other hand, the decision is pe^^ erse or unreasonable or 
against the e\idcuce or is not supported by evidence the High Court will interfere’-' 

{’2.>) 0 AIIH9-’> Pat 313 (352) 23 Cti L Jour 421 Emperor 7 Punit Chain (Per Coutti T ^ ^ erdict 
not interfered with) 

(3>) lO AIR 1932 Lali 315 (313) l3Lah8Tl 3S Cn t Jour 220 Empeni r Sanuef 
( 78) 1 Cal L Rep 275 (281 232) Empress 7 iluKhun Kwtar 
(S') 5 Weir 390 (S91) In re Nagan 

( 3a) 19 <in ISSa Cxi 633 (659) 33 Cri h Jour 476 (SD) ilebajjan Ethi 7 Emperor 
(74) 11 Doin H C P Ct 137 (H8) Heg 7 Bahant 

(05) S Cal D Tour 77n (73n) Enperor 7 Puma Basra (Tbe fact that tbe \crdict of jury lia> the 
agaeot of one of tbe Tud^s of the DigU Court is sufficient to sbox7 that verdict should not be reversed ) 

15 ( 39) 25 AIR 1938 All 227 (229) 39 CnL Jour 559 1 L It (1938) AU 483 Emperor \ Daiisi 

16 ( 40) 27 AIR 1910 hag 17 (29) 41 Cri L J 289 ILR (1940) hag 394 (PD) Dattalraya 7 Emperor 

17 (00) 3 CnL Jour 371 (373 374) 29 Wad 91 Emperor 7 Cliellan 

( 21) 11 AIR 1934 Mad 232 ('’33) 25 Cn L Jour 145, Nannt Sudumban v Emperor 

18 ( 16) 3 AIR 1916 Wad 783 (784) 16 Cn L Jour 440 (111) Ja rc Irrila Sarfayaii 

( 27) 14 AIR 1927 Cal S^O (821) 23 Cri L Jour 874 Emperor v Irjan (Verdict m accordance ivitli 
facts of tlie case— ho relrul ordered tbougb the jury was uot properly constituted ) 

( 79) 1379 Pun Re ho 3C Or p lOS (114) Empress v Joseef Casoraii 

(30) 17 AIll 1930 Oadh 331 (33i) 31CnhJime719 5 Luck 720 Emperor i Cktranji Lai (Vcedicl 
cannot be said to Le wrong — ho reversal ) 

( 31) 32 Cn L Jour 1028 (1029) 133 lod Cas 475 (AU) Emperor v Madan Gopal 
( 31) 21 AIR 1931 Pat 533 (530) 36 Cn L Jour 202 Emperor s Suar Gala (Verdict cannot be said to 
1 e wrong— Verdict not set aside) 

( 2S) 30 Cn L Jour 820 (824) 117 Ind CSD (Cal) Emperor v rniuiJ Afi (Tbe fact that one of tbe 
TuJgCi of tbe n gh Court agrees with the verdict is sufficicot for its not being set aside ) 

( Jj) 2'’ AIR 193i Pat 433 (434 435), Emperor s Bkagwat Sahu (Verdict depending mainly on tbe 
nucsl on w lictbcr the tcsfimony of witnesses u to be Lehexed — Verdict not perverse— Such verd ct la to 
ho upheld ) 

[See also { 40) 27 AIR 1910 hag J7 (30) 41 Cti L Jour 2‘!9 ILR (1940) hag 391 (FC), Datiatrava 

SaJJSiti V Lmperor (Per Stone, C J and Grille J— If tho Court is not absolutely certain that tbe 
jury 8 op n on is wrong but is of opimon that it is wrong the proper course is to accept that opin on or 
po ■> Uj m certain c reumstances to order a new trial If the Court inclines to an opinion that the jury 
■s wrong but has no decided op nion one any or other the right course is to accept the jury’s op moo)] 
19 (45) "2 AIR 19J5 Oudh 49 (5’) 47 Cn L Jour C6 220 Ind Gis 447 (DB) Emperor v Shro 

Afliwfjn J/aflih (Lnaaimous jury verdict of ool gudty — II gh Court on reference sat sfied on evi 
J I , 1 „„ I ^ » t », « ^ I I ij , Id be set aside.) 

• ■ •• -I T EanJi (Verd cl 


(*96) 20 Rom 215 {’’I 2-27), QxrcTt-Empress v Derj* Coctndjt (Per J»rdme, J Verdict namfestJy 
wrong and onreasonsUe— Per r,aDadc, J, airdict {>erTrr«c) 
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though as it has been said bcfoie, its ponora arc not limited to the perveraity or 
unreasonableness of the verdict 

It has been held that nhen a confession comes before the High Court m appellor 
upon a reference under this section or m any other manner it is open to the High Court 
to consider •whether the making of the confession 'was caused by any such threat indacene't 
or promise as is contemplated by s 24 of the Evidence Act 

It has been held by the High Court of Bombay jn the undermentioned case * Uu! 
the powers of the High Court under this section aro controlled by S 537 and thii 
consequently 'where there is no failure of justice, the High Court cannot interfere 

12 Reference in case falling under S 449 — See Section 449 Note 7 

13 “After giving due weight to the opinions of the Sessions Judge and 
the jury.” — In arriving at a conclusion the High Court is required to give due we gU 
to the opinions of the Sessions Judge and the jury There is a difference of opinion to 
the relative weight to bo given to such opimons, one view being that the opinion of tie 
jury must stand unless the evidence and opinion of the Judge show clearly that it is wrong 
and that in the interests of justice it ought to be reversed ^ a second view being th at mor e 

( 73) 19 Sutli W R Or 45 (4G) Queen v Doorjodhun {Vetd ct teavoDable — No interference ) 

( 05) 2 Cri L Jour 269 (264) 32 Cal759 9CalWN 620 Emperor -<1 Abdul Eamii (Jnrytefasin.W 
believe expert vntness — Verdict cannot be said to be uDreasooable~Verd ct not set as de ) 

( 22) 9 AIR 1922 Cal 382 (38C) 49 Cal 358 24 Cn h Joor 2^1 Emperor v Balaram Des 

mcompiel cnaible ) 

( 23) 10 AIR 1923 Cal 97 (99) 25 Ctl L Jour 748 rmperor t SnsUdhar Uatumdar (Vctdicf i« « 
reasonable — mterferenee ) 

( 24) 11 AIR 1921 Cal 960 (963) ‘>5 Cti L Jour 1217 Emperor x Sagarmal (Jury OTetloobrg 
evidence ) 

( 28) 15 AIR 1928 Cal 233 (233' Emperor v ITomortiddtn (Verdict against the evidence ) 

ndher Mandat X Emperor (Verf«8« 


'v Alt Epder (Verdict agauut ) 

- or V Zahir Hyder _ 

(83)20 AIR 1933 Pat 273 (273) 34 Cn L Jour 731, Emperor v S»<al« Alitr (Verd ct not 
No interletence) 

( 33) 20 AIR 1933 Pat 431 (484) 34 Cn L Jour 828 Emperor x Eameihwar Lat (Verdict corrK' - 
No interference) 

( 34) 35 Cn L Jour 295 (286) 147 lad Cas 53 (Oudb) Emperorx Chttpax (Verdict perverse and SS*® 
the we ght of evidence ) 

\25>12 AIIV\9'’5 0tiahai\(,31\ 26 Cn 1, 3onr 310 28 Oud'h Cas 69 Emperor ^ 

(Verd ct not perverse ) 

( 28) 15 AIR 19‘’8 Oudh 277 (280) 3 Luck 494 29 Cn L Jour 983 Mohammad Eadi 

Emperor (I erdict unreasonable and also perverse ) 

( 24) 2o Cn L Jour IGo (166) 76 Ind Cas 389 (Cal) Emperor x Suhhu Bewa (Verdict reasoDsH'^ - 
Reference rejected ) 

>) 16 S nd L R 143 Emperof ^ 

, V Eamdas (Verdict palpably 

Eahxm (Dnanimo'JS’''^'* 


Abo see S 537, Note 3 
1 (24)llAIB10‘>ICaJ 701 (703) 


rxlishert (Evidence conclc 

Verdict 13 perverse) 

peror x Mahara} 

1 Cal 487 43 Cn L Jour 16o o09lcdCa3 550 

tom SI 25 Cn L Jour 315 Emperor x 


Note 13 

51 Cal 160 25 Cri L Jour 1000 Emperor x Jam&UxEaW 
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eight should bo given to tho opinion of tho Sessions Judge inasmuch as in addition to 
the fact that he has, c>iuaUj nith tho ]ur}, beard the witnesses bo has been trained to 
appreciate evidonco and gnea reasons for his opinion,* a thiial \ioiv is that tlic opinion of 
the one is not entitled to more weight than that of the other and that they ate both 
entitled to equal weight* In the undermentioned case* it was held that the measure of tho 
relatnc weight to bo attached to the opimons cannot bo crystallized into an infleviblo 
formula hut deiwnds upon the facts of cich cose though tho trend of ojnnion is to prefer 
the opinion of the jurors 

There is also a difference of opinions on the question w hether the opinion of the 
jury includes the reasons for the aerdict or whether it means the \crdict only On the 
one hand, it has been held that the Judge has no power to ask tho jury under S 803 the 
reasons for their a erdict and that consequently tho opinion of tho jury does not include 
the reasons but only the i erdict* On the other liand it has been held that for the 
juirposc of satisfying himself as to the adxiaability of mal lOg a reference under this section, 
the Judge is entitled to question the jury as to their reasons for their aerdict and that tho 
reasons so given arc included in tho word opinion and can be considered by the High 
Court* It has alaO been held that the word opinions in this section is wider than tho 
word ' \ erdict m S 423, sub^ (2) and includes not only the final decision of the majority , 
but also the opimon of the minority * The opinion of the Sessions Judge means the opinion 
expressed in the reference or at the bearing* It docs cot include bis speculations as to 
what external considerations, such os the conduct of the jury, might ha\e affected the 
verdict of the jury ® The weight to be gi\en to the opinion of the jury must depend to a 
considerable extent on the nature satisfactory or otherwise of the charge to the jury 
See also ^ote ii 

14 Power of High Court to order re.tnal or order additional evidence 
to be taken —Tho High Court can in a refeicnce undei tins section not only determine 
the facts itself but may also oider a telnal’ It may also call foi additional caidcnce 

2 ('29) IS Alli 1029 Cal 732 (733) S> Cal 879 29 Cn I> Jour 823 Emperor \ Eamehandra 

3 (24) 11 AIR 1024 Oudh 314 (314) 27 Oudb Cis 29 2>CnLJoar78j £mpi.ror v liamcharan 

( 19) 14 Cri L Jour (558) 21 lad Cas ISO (Cal) Emperor v Ncamaltulla 

4 (24) 11 AIR 1924 Cal 321 132>) 51 Cal 347 25 Cn L Jour 758, Emperor v Dhananjay 

5 ( 00) 3 Cn L Jour 371 (375) 29 Mad 91 Emperor v Chellan 

(28) 15 AIR 19 ’9 Pat 20J (205) 7 Pat 55 29 Cn L Jour 466 Ram Jag Ahir v Emperor 
(91) 15 Bom 452 (43?) Queen Empreis r Dada Ana 

( 24) 11 AIR 19 >4 Mad 232 ('33) 25 Cn L Jour 145 A’anitt fiidumtou i Emperor (It become^ an 
opinion on disagreement ) 

( 14) 1 AIR 1914 Cal 394 (39o) 15CnLJour3I Fmperor\ Tara Pada 

6 (40)27 AIR 1940 bag 17 (36) 41 Cn L Jour *69 I L R (1940) ^is 394 (FC) Dtllalraya SadasIiiB 
\ Emperor (Pec Bose J ) 

(20) 7AIB19>0 JIadl70(t7l) 43 3Iad 744 21 CnLJoar4G6 In re SubbiahTheian (Per Sadasiea 
Aiyar J — Spencer J dissenting) 

" * " ■ 'It Zohra 

'V Annada Ckaran 

' °«nit Cftairt (Per JeraJi Prasad J — 

( 20) 13 Ain 19-20 ^ag SO*, (309) 22 Bag h R 42 27 Cn L Jour 773, £mperor v Ean\aya 
( 29) IG Iin 19 9 Sag 84 (85) 30 Cn L Jour SIO Emperor v Tul^ram 


T Emperer (IcrUx-J) 

8 ( 21) 11 AIR lOJl Mad 232 (233) 25 Cri L Jemr 145 Eannt Kudumban v Ettperor 

9 (-24) 11 Ain 19-’l ColS’l (3>2) SlCtl317 S5CnLJour75S Emperor r Dhananjoy Ray 

10 (45) 32 4mi9l5rallO!J(113) 23P»1656 46 Cii L Joor 613 218 lad Cos 405 (DU) Anperor 
V 2,onvtf in Jit fn 

Note 14 

1 (35)22 tin 1935 Cal l*>4(li>9 C‘ Cat S72 36 Cn L J pj/u-ueuddtn Ahmad r Emieror. 
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under S 428 of tlio Code * 

Tbo juiisdiction c\ercisal in such cases is not, liouc\Dr, original criminal ]unsdi 
tion® ftlthougli it 19 not also that of a Comt of appeal* 

15 Verdict of jury m cases not triable by jury— Applicability of this 

section "Whcic h> mistake an offence a\hich is tnaWe ssith the aid of assessors is trd 

by jiu) , the Judge 'when 1 e discoaers the mistake inaj treat the trial as legal and refer 
the case to tho High Comt under tins section if lie disagrees Math the aerdict of the jui) ‘ 
■\\hcie a charge is timblo uith tlie aid of Hit jniy ns assessors (9 2G0 sub s (3)) bits 
tried bj the jurj and a Tcidict is gi\en the piocediiro though irregular is legal nnd & 
rcfeiencc is competent undei this section* 

buh section (2) of this section nhich fotbids iccording of judgment of acqn ttal or 
of comiction apilics onlj to cliarges uhich are tried b> jurj and not to charges nhei 
arc tried Mith tho aid of assessors Thus nhcic a case is triable uith regard to soneef 
tho charges hj a jury and Miti\ regaid to others MttU the jutj ns n'^se^-sOts under S "ca 
cub s (3) the mcio fact that a reference la made nilh regani to tho charges triable by 
jury does not ahsoUe the Comt fioin proceeding under S 800 to judgmentm respect oftbe 
othei charges The ahole case should not he suhinitted * It has been held that m such a 

( 40) 87 AIR 1940 Nag 17 (29) 41 Co L Jont 289 lER (1940) Nag 391 (ru) Dattalraye. SaiJas^i" t 
L wiperor , 

( 37) 24 AIR 1937 All lOo (196) 38 CaLJo>r4C5 ILR(m7) All 410 Uan}\ay Emferor (Otw) 

n C/io?ia» 

(Obiter ) 

625 200 Ind Cas 3«tl (DC) 

Emperor v Ram Aiitar Lai (Where the accused has been greatly harassed by the undue prolMpl®'^ 
of proceedings it is not desirable tliat he should be retried to meet the charge of criminal misarpi^ 
priation m respect of items which have been included in the charge of fuls Bcatioa of lecoanU Wf 
wh eh ho has been 1 eld to be not guilty ) 

2 ^ “ r ( , II I I • Naroyanr Sixttror 

II . >1 

3 (O’) 29 Cal 286 (297 303) 6 Cal W N 254 (FB) /n </.« matter o/ J/oraee iyoH 

4 ( 28) 15 AIR 1928 AU 207 ('’10) 50 Ail 625 29 Cri L Jour 353 (FB) Emperor t Sheri 

Note 15 

1 ( 35) 22 AIR 1935 Pat 433 (435) 36 Cn L Jour 1502 Emperor ^ B}Mgv.ate Baku (Office 0°"' 

S 396 Penal Code) , 

2 ( 99) 23 Bom 69G (C97) 1 Bom L R 114 Qiwcn Ei ipress i, Jayram IToribhai (Offeoce ofenmB*' 

III sappropriat on ) 

( 98) 2o Cal 655 (567) Siirya Kurrm t Queen Empress 

(79) 4 Cal L R 406 (409) In re Bhoolnath Day (Oflence under S 62 of Eegistrat on Act tr able 
jurors as assessors ) 


lodge with the aid of assessors ) 


1 fnw 
by lb' 


rc Bojji Reddi (Judge i 
sors to H gh Court nor c 


not compel^’'* ^ 

his reference 


ngappJ 

Emper^ 


“ « ^,1 p lor \ ijacnman Oui yu a (Bc^ , n 

whole case to H gh Court when charges triable with the aid of assessors are not d sposeo o 
premature) 

(08) 7 Cn L Jour 236 (238) 9 Bom L R 1057, Emperor v Vpanhatsingh Sambhu Singh 
ISee however ( 37) 24 AIR 1937 Pat 662 (6G5) 39 Cn L Jour 168 Emperor v ^ 

(IncoDTcnience of above procedure pointed out)) 

Also see B 269 Note 7 
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•case llae High Coiirt cm on Iho refcicncc ‘«t aside tlie sentence passed bj the Judge Tvitli 
regard to the offence triable ivilh tlie aid of assessors (though not appealed against) * 

See al«o S 209 Note 3 S SOG Note 3 and Note 13 on S 309 

16. Acquit or convict of any offence, etc — It has been seen m Note ii that 
tbe •nhole ea^e is open to the High Comt and it can come to its oun conclusion therein 
In hearing a reference under this section the High Court can acquit the accused or convict 
him of anj offence of vihich the jiirj could have convicted the accused on the chaiges 
framed and placed before them * In cases falling nithiu Ss 237 and 238 the accused can 
be convicted of an offence different from the one for which ho was charged So the High 
Court can, -on hearing a reference imdei this section coiiv ict the accused of an offence 
different from the one he was charged with within the limits imposed by those two 
sections* Thus in a ea?a under s 802 of the Penal Code the High Comt can convict the 
accu'ed of an offence under s 301V of that Code even though the accused was not 
specifically charged under that section since such a cage comes under Ss 237 and 238 of 
this Code * On a case submitted under thi3 section the High Court can acquit tbe accused 
if it «o thinks fit on facta notwithstanding that the jury have found the prisoner guilty* 
and it can convict the accused notwitbstonding that the jiuy have found the prisoner 
not guiltj ® 

See also tbe undermentioned case • 

17 Procedure at the hearing of reference — The High Court under tbs 
section on a reference against tho verdict of acquittal most deal with the case as an appeal 

4 (22) 9 AIR 1922 Bom 28 1 (23?) 24 Cri L Jour 923 Emperor y Hasral ilohant 
{See however (S«) 25 AIR 193H tfaA €86 (636) 39 Cri L Joir 864 Inre Dojji litddx (Reference of 
ease inelnding oBencee triable by ]ury and those tr able n tb the a d of assessors — Reference cannot 
give ]ari*diction to High Court (o dispose of fatter offences )) 

Note 16 

1 ( 19) 6 AIR 1919 Cal 195 (197) 20 Cii L Jour 223 Emperor v Chhaitoo Lai Danta 

2 (77) 3 Cal 189 (191 192) Empress y Harax lUirdlui (Cliarge under S 302/149 and S 326/149 — 
Con be convicted under S 143 Penal Code) 

(14) I AIR 1914 Mad 425 (423) 37 Nad 230 13 Cci L Jour 739 In re Adabala (Can convict under 
8 32C Penal Code where tbe charge was only under S 397 Peno) Code ) 

(24) 11 AIR 1924 Bom 450 (451) 26 Cri L Jour 211 Emperor v Charles John Jl'aller (Charge 
under S 304 conviction under 8 304A) 

(95) 22 Cal 1006 (1009, 1010) Queen y Stlanal) (Can convict nnder S 36t> Penal Code even though 
the charge was only under Ss 366 and J76 Penal Code) 

Also «ee S 238 Note 5 

3 / 15) 2 AIR 1915 Bom 297 (293) 10 Crt L Jour 301 Eiiperor v /tat tata Channappa 

[See also ( 45) 32 AIR 1945 Cal 159 (171 I7ii) 46 Cti L Jour €92 220 Ind Cas 237 Emperor y Ajit 
Kumar Qkosh (High Court could convet accused of any oficace of which they might legally be 
convicted )] 

4 ( 73) 20 bulb \\ B Cr 1 (4) 11 Bcng L R 14 Fxnprtss v RoOnjo Leth 

(20) 13 AIR 1926 Cal 1034 (1037) 27 Cri L Jout 1341 Emperor v Ka!ub (Unan mous verdict of 
guilty set aside and accused acquitted ) 

5 


“ • Slicitli 

' ■ . ■ Md Bus 

' • ' «o tccusi-d chifg*d 

under 120n 1 teal Code — Charge not ebowing cornp* e ty of any other person in con»pira*y ~ Ore 
of the accused convi trj of con«i raev asl the caste of the other accused re' rred enJer S 307 — 
I.*tter acqnillcd eo rt'e-rnce — Cenv cllon a"a net tbe ether acco eJ eacno remain a'-j m" t 
«ta le) ✓ 
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b> tho iiroseention ' In such a ca** the Crorvn is the pnity who asks foi n conMCtion anl 
the pi-osceutoi must begin the cnK and satisfj the Iliqh Court that there la a ca‘?e calln-; 
upon the prisoner for nn mswoi * 

18 Notice of reference — Tliw wclion is <tlcnt ns to whether anj Mtceof 
reference to the accused is necessarj It is, honc\ci, fair to him that such notice shoell 
1 x 5 given and that he should have time to liiing forwanl nnv objection he nisv haieto 
recommendations of the bcs-iions Judge * 

19. Difference between Judges hearing reference— Procedure — Ite 
a lefcrenee is heard bj two ludgea and Ihej diflfor in their opinions, the decision is not to 
be gov erned by tho opinion of tho scnioi Judge, the matter must bo referred to a tli rl 
Judge m the manner requiicd bj Section 4‘>9^ 

20. Appeal. — Inasmuch as no ludgincnt of nccjuittal or of conviction is to be 
lecorded wheic a refei’encc is made uiuler this aoction there can he no appeal ns from » 
Sessions Judge to the High Court* Hut vvhete no lefci’cnce is made it is clear that tbe 
judgment that must follow the venlict will he api«alablc under Ss. 417* and 41S 

A judgment passed bj tlic High Court on a icfciencc undei this section is itsolf 
not open to appeal to the High Court* 

G. — Re-tnal of Accused after Discharge of Jury. 

308.* Whenever the jury ts discharged, the accused shall 6^ 
Hetcmi oi accused detained in custody or on bail (as the case maybe) 
after itiselmrge oi jury shall be tried by another jury unless the Judge considers 
that he should not be re-tned, in which case the Judge shall malie an 
entry to that effect on the charge, and such entry shall operate as an 
acquittal. 

1. Legislative changes — There was no section cori’csponding to tbii w 
Codes of 18(31 and 1872 This section was first mtroducetl m the Code of ISSI 

2 “Whenever the jury Is discharged — See Section 282 ^ete 2 

3 Re-summoning of a jury. — In tho luideimentioned case* Rankin J 

ol>,ei V ed 18 follow s ^ 

" V> ith wference to Uie question wLeffipj, Juid ne thought that the ® 

the jury was illegal, we would h-tve ordered a re summoning of the old ]uc> 
desire to say for nij self that it would require vciy strong circumstances indeed to 
mo give an order for the ic summoning of a juiy that have been at large •’ince 
16lh of August Taking ono thing with another, it would require some bUleJa^ 

* 1882 S 308 1872 and 1861— Nil 

Note 17 

1 ( 73) 20 Sutb W R Ct 70 (71) 13 Beug L R App 20 Quern y 2^a6in Ckunder 

2 ( 73) 20 Suth W R Cr 33 (33) Queen y Hat t Churn Chose 

Note I8 

1. (73) 19 Suth W R Ct 38 (39) Queen v Oatlain Dhoba 
("73) 20 Suth W R Cr 33 (33) Queen Y i?aw» Ofcurn Chose 
Note 19 


1. ( 29) 16 AIR 1929 Mad 135 (137) 30 Cn L Jour 843, MolCai/ya Ptllat v Emperor 

2 (78) 2 Rom 62Cn (5’6n), Jn re Han Ghanu 

3 ( 91) 1891 Rat 091 (691) Queen Lrnpress v Jdeeppa 

Section 308 — Note 3 

1. ( 27) 11 AIR 1927 Cal 199 (200) 29 Cn L Jont 141, Emperor y ilonmotha Nath.. 
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time leforc the cs'^e iwsbibh could be ic stiitnl and it ^\oul(] bo nni iojk-i anl 

lnco^^enIcnt for ticrson^ to bo re <?nmmoncd who hi\c loon iciciiod ftoin their oiitli 
as jurora bj nn orfoi of di^scbnigc ond who tbcrefoic lm\c been imfcctlj entitled in 
the interim to discuss the maltci either with then fiicnds oi willi tlit ncciMd oi with 
anjbodi Ibej like Such an order as that I hope will ]ic\ci lie inndt h tins Comt 
except 111 lerj ctceptionil circumstance 

4. “The Judge shall make an entry ” — In an oidci iindu tins section tlmt 
the accused should not be re tried the Judge cannot remarks iini 1 > mg the guilt of tho 
accused * But the Judge can record his opinion tliat the nccuscd is innocent • 

^^Tiere the Judge is of opinion that the ‘iccustxl should not bo lo liui! flie j 'wsm, 
of an order of acquittal is not technicallj conect the propei coui&l is to iinl l an entn as 
proiidcd by this section though m cithci case m substance the effect i-. the same ^ 

A\’berc the accu«^ was tnetl three times liut the Judge could not agree with thu 
lerdiet of the jurj in ani tiial it was held tliaf as there must be a limit to (he ntiml>er of 
tiials which an accused must bo called upon to face the Judge shoull iinkc an enfij 
under this section that the aecusctl should not be retried and it would opoiste as an 
acquittal bj operation of law and that the bolding of succcssixe re timls was not a gioniil 
for transfer of tbo case to a non disUicl * 

5 Re trial of accused — \s to wlietber and in wlnt cases n ic tiiil will lie 
barred nadei S 403, see s 403 Note 7 


H — Conclusion of Trial in Casas iried with Assessors 
30d< (t) When, in a case tried with the aid of assessors, the case 
Delivery ofopniou for the defence and the prosecutor’s reply (if any) are 
of assessors concluded, the Court may sum up the evidence for the 

prosecution and defence, and shall then require each of the assessors to 
state his opinion orally “lon all the charges on which the accused has 
been triedl, and shall record such opinion, “land for that purpose may ask 
the assessors such questions as are necessary to ascertain what their 
opinions are All such questions and the answers to them shall be 
recorded) 

( 2 ) The Judge shall then give judgment, but in doing so shall not 
jo3,.nipnt be bound to conform to the opinions of the assessors 

* Code of 1B98 original S 309 

309 (1) Wben in a cn^c tried «itb ibc aid of as esaors the case for the defence and the 
Delner j of opinions prosecutor s repJj (if anj) arc coudaded the Coart may rum up (he evidence 
of flsvssors for the prosoent on and defence and shall then require each of the assessors to 

etaU > s opinion orally and ehall record such opinion 

C^) The Judpe §1 all then g ve jodgment but in domg so ehall not be bound to conform to II e 
J udgmmt op n oqs of the assesaors 

(3) If tl e accused is conricted the Judge shall pa's sentence oa him according to law 

18 82 S 309 J872 Ss 255 261,262 1861 S 324 

Note 4 

1 (29) 1C AIR 19^9 Snl 143 (146) SSSmdLRSM 30CriEJoar877 J/«r4AmadTfmFCrw 
(Sec flI»o ( 32 AIR 1913 Bom JIO (ll**! £»nperor » Abdul tFahab Eamruddin (In ea«es falhcg 
under S« 305 and 303 the accosed is ne ther coBVKled nor acquitted of the Otience when the jury is 

dischsfEcd ) 

2 ( 35) 22 AIR 1035 S nd 189 (I9l) SO Cr» L Jour 1359 P/tnehand v Emperor 

3 ( 4G) 33 AIR 1946 Bom 3S (f*) (FRJ DontbayCoiernmenl v 4Wu2 TTiiAaft 

4 ( 411 31 A I R 1944 S ni CS (67, 6<) 1 L B (1914) Kaf 239 212 lQdCas 79 45 Cn E Jour 505 

(DB) Emperor T JlundraJ Laehiram 
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DELIVERY OF OPINION OP ASSTSSOSS 


( 3 ) If the accused is convicted, the Judge shall, “[unless he proceeds 
in accordance with the provisions of section 562), pass sentence on bo 


according to law 

(I These words were tns<r/ed bj the Code ol Crtnuaal Procedure (Ainendment) Act 18 (ITIIT 
o! 19‘’3 

Synopsis 


1 Scope ol the section 

2 Summing up o5 evidence by Judge to 

assessors 

3 Delivery ol opinions oi assessors 

4 Retirement o! assessors to consider 

their opinions 

5 Each assessor to be asked hts opinion 

6 Assessors opinions to be stated orally 

7 Opinion to be given on all the charges 

8 Conviction lor otfence dilferent 
Irom that on which opinions ol 
assessors were taken 


9 Recording ol opinions 
10 Questioning assessors 

11 Reasons lor opinions, il rcay It 
asked 

12 ‘‘The Judge shall then give judgnitiiL" 

13 Judge not bound to eonlona ta the 

opinions ol the assessors 

14 Opinions ol assessors recorded by one 

Judge — Judgment delivered by w 
successor — Legality 

15 Sentence 


hOTE to the Synopsis See the Notes indicated for the following top cs 
Assessors case tried 85 jury case— Procedure See Legishtive changes See Note 2 
Note 13 

A^ses^ors not to be cross exatnmed See Note 11 
Assessors opnion bised on evidence and not on 
personal knowledge See Note 13 
Gonsultat on by assessors See Note 4 
Double capac ty o! jurors and assessors to be 
explained See Note 2 

Duty ol Judge to assist assessors See Note 10 
Fiutbei opinion See Note 10 
Individual opinion and not coneurrence See 
Note S 

Judge unable to record— Procedure See Note 2 
Judge 8 opinion not to be forced on asse«ot5 See 
Notes 2 3 and 11 


Medical evidence after opinion See Note 12 
No amendment of charge after taking op-®*’' 
assessors See Note 8 

No cancellation of trial after opinion Sw b® * 

No local inspection after opinion See Nott P 
No trial after taking opinion See hotel’ 

Object of summing up See Note 2 
Omission to ask for or record op n ea-E^*^ 
Notes 3 and 5 

Opinion and not bate result See Note ? 

Opinion of committing Jlagutrate S*ebol« 
Record of summmg up Bee Note 2 
Weight to assessors opinion SeeboUlb 
1 Scope of the section — The Code proTides toe two modes of tni"*''"’ 
the Sessions Court — 

( 1 ) tual by ]uiy, and 

(2) trial With the aid o£ a^ssors 

Seohons m to SOT provide for the procedure to be foUowed at the conctasioo »|‘ 
trial by jury after the arguments on eilher side have been completed This section ptorto 
tor Ibo procedure to be followed at the conclusion ot a trial with the aid ot s5=e>OTS M* 
following ore some ot the important points ot distinction between the verdict ot a jms 
the opinions of assessors' 

(l) The \erdict of a jury is conclusiie though the Judge disagiees with it unlesjt 
considers it at to submit the case to the High Court under s 30T But m a « ^ 
■with the aid of assessors the Judge is not bound to pronounce judgment ^ 
accordance nith the opinions o£ the nsseMOrs although m delivering his judg^^ 
he IS bound to take into consideration the opinions of the assesaors S^c NOJ ^ 

, Section 309 — Notf 1 , „ 

hirtmol riw* 


1 1 iiji, utx s un ul a crimmai case than d 
that in the absence of a specific -prohibit 
woutl be ruled out in the case of an 


. h 243 

j a larg«r 

■ - 

in as esaor and It may be taken ns axiomit c ^ 

n objection that could not be upheld regard QS 
— Per Ram Lall J in Order of Reference )] 



DrLi\Er\ or ofimon of a':<>e«'ORS 


IS 309 N 1-3) nri 


( 2 ) riio ]m\ form a hoiy on 1 Ibcir \crdict w llic Afixlict of Iho lodj I* it in thn rn 
of a trial -aitli tho nil of ns^qoor* the a^eo-ors tlo not form a boi1> oncli netJ 
and cxpic'^'ca Ins oimion tDdi\ilnaIl> ‘mc Noto 5 
(■’) In the cn®c of a trial l>> jurj the Tudt,es charpo to tho jnrj is nn e<.^cntial part of 
the procedure a^hlle in a tnal a\ith the nil of narc^^or® it is left to tho dncietion 
of tho Judge whether or not to enm up the c\ilcnco to them See ' oto 2 
( 4 ) The jur^ are entitled to retire for luntual consultation before deliaering their 
xcrdict the assessors are not eo entitled although the Jiulgo may permit guch 
consultation Sec ^o^c 4 

2 Summing up of evidence by Judge to assessors — \Miilc it 13 obli 
gatory on the Judge to charge the jurj eunming up the cvi Icnco anil Injing down tho 
law bj which thej arc to be guided (s 207) this section confers a diseiction on the Court 
to guru up the cMdcnce for the pKMicution and tho dctcnce ‘ This iroviaion was first 
introduced into the section in the Code of J892* but c%cn prioi to it it was held that tho 
Court had a discretion to ®um up the c\i6encc for the Lcncht of the ns-'Oesors ■* The object 
of the provision is to enable the Sessions Judge m long or intricate eases to place the 
evidence m an intelligible form before the assessors so ns to assi«t them in arriving at a 
reasonable conclusion, the provision should be resorted to onlj m such cases * In summing 
up the eaidence the Judge should not obtrude on Ibe assessors his own opinion on the 
aalue of the evidence* When at the eame trial, an accused is tried by jury for some 
offences and bj the Court with the aid of the jurors as assessors for other offences (s 209 
subs (8)) the Judge in summing up tho evidence should explain to the jurors the double 
capacit} in which they are acting* As to tho recording of the summing up, sco the 
undermentioned ca«e ’ 

3 Delivery of opinions of assessors —In a trial by a Session^ Court with iho 
aid of as-€«sor 8 , the Judge is not bound to deliver judgment in conformity with tho opinions 
of assessors ( ee hote 13), but he is bound to take the opinions of the assessors before 
convicting or acquitting the accused * Even where tho accused admits his guilt (after tho 
prosecution evidence, m a case where originally be pleaded not guilty) he cannot be 
convicted without taking such opinions* The power (under S 289) to record a finding of 
not guilty and acquit tho accused at the conclusion of the caso for the prosecution without 
calling on the accused to enter on his defence and without recording the opinions of the 
assessors 13 confined to cases where there is no evidence in support of the prosecution 
"Where such is not the case the Judge is bound to record the opinions of the assessors undci 
this section though he considers the evidence for the piosecution to be unreliable * The 

Note 2 

1 ( 13) 13 Cn L Jour 497 (497) 40 Cal 163 15 Ind Cas 641 Ifacimucidi v Emperor 

2 { 83) 9 Cal 875 (876) 12 Cal L Bep 506 Shadulla Uowladar t Empress 

' - ' ’ . " — Tkxrumal Itiddi 
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oini->^ion to ngl. foi and record opinions is not a incie irrosnlantj curable under S 6r‘ 
Hut wlieie a piosecution i3 uithdiaun under S 4£M, the accused is entitled to be a^mt^ 
me«peeti\o of the opinions of the a'^-je^sors and such opinions need not be recorded be on 
lie acquitted ® , t i j 

The opinions of the assessors most be given in open Court The failure tocos 
imi'st amount to such disregard of the forms of jnstico as to lead to substantial and gravs 
injustice® and cannot be ciued under S 537 

4 Retirement of assessors to consider their opinions.— This “^tionroate 
no piovision as to the light of the assessors to leliio to considci their opinions Uompiw 
s 300 m the case of juiors) The matter is left to the discretion of the Judge 

ina\ m hi-> di cretion allow tho asse*^ra to consult each othei before giving t ew opin 
lie is not bound to do so ns he is entitled to have Iicforc him the independent an m wi 
opinion of e leh of the nssosboi-s* 

5 Each assessor to be asked his opinion. — In a tiial b> jur), 

I bodj and the verdict is that of the bodv But in a tiinl b> the Court v\i ° ^ 
ibsessoi- tho assessors do not foini a bodj, but each assessor nets and cxpicsses 
individualh ^ Hence it is the dntv of the Judge to ask each assessor m m 
ojinion and lecord it scjxii'atelj ® Wheie the opinions of some of the ns-c’^r^ 


( 63) 9 Cal 875 (877) 12 Cal L Bep 506 S)uiduUa Howladar v Empress 
{92)I6Bom4U(423) 0«ecn-Emprc«T Fajirdw (lOAlUHIoUowed) 

(95) 0 C P L R Cr24 {2i>) Empressr Tulatam (lt> All 414 and 16 Bom 414 mlcufra) 

( 80) 2 Weic 891 (391. 892) 

Also see S 269, Note 7 

4 (88) 10 All 414 (117 418) 18S8 All U N 129, Queen-Empress v Lai 

(12) 13CeiL Joir JS7 (497) 40 CaU63 15 Ind Cas 641 , t Emperor 

( Od) 2 Cu L Jonr C09 (610) 7 Bom LR 731 Emperor v Sax IJanx t.ce oalf** 

ISm ( 71) 15 Sulh 11 R Cr 3 (3) <?acfa t Bhugwan hall (No legal connction can tale P** 
the opiDion of tho assessors u taken on the whole of the evidence in a case )] 

Also see S 289 Note 11 

[But see ( 75) 1 All 610 (611) In the matter of Naraxn Das ] 

5 ( 86) 1886 Bat 807 (307) Queen Am|»re$s T CAcnhasopa nifliamini v 

6 (43) 30 AIR 1013 P C 4 (7) 44 Cn L Jour 1 203 Ind Cas 453, JUaW«M»» 

The Ktng 

1 ( 87) 1887 Pun Re No 41 Cr 95 (97) ifassan ffAan y Empress (The more correct waywsodiac 

would be to p it them in a room wlierc no one could baye access to them ) ... to 

( 15) 2 AIR 1915 Ma 1 1036 (1037) 16 Cn L Jour 717 (718). In re Sennxmatai Ooundan (l*^ 

I revision to prevent consultation between assessors ) 4 (tt i3 

2 ( 15) 2 AIR 1915 Mad 1036 (1037) 16 Cn h Jour 717 (718) In re Sennxmilax Gounaan \ 

irrogulantf to refuse consultation ) {Users'’” 

( 01) 34 Alad 5‘’3 (537) 2 Weir 340 11 Mod L Jour 211, f’litperor v TkirtmalBeadi \ 
arc not to ret re (or consultation and form their opinions) 

Note 5 5 

1 1 01) 24 vrad 5‘’3 (530 G37J 2 Weir 340 11 Mad L Jour 241, ATing EiuKror v .,y 

[Sec (39) 20 AIR 1939 Lah 475 (477) 41 CnI.Joar65 I L R (1939) Lah 243 j 

lAn as-^essor does not form an essential part of the Sess ons Court — Per E«m h®" 
n£ Reference )] ,«.,»(isscssttf 

2 (9’) 14 All 502 (oOG) 1893 A1IWN95 Oaren X?iBp»c«s y Jlf«(wa (Record of opmion None > 
only wJien there were two — Irregularity) 

( 79) 4 Cal L Rep 405 (4091 In re BhootnalhDey 

( 01) 24 Vad 5‘’3 (537) 2 \Veii340 11 Mad I. Jonr 241 King Empeor -v Thirvmal 
( S3) 9 Cal 875 (877) 12 Oil LRep 506,<Slia2ulta fototada}- y Impress 
( 87) 1887 Pun Ro No 41 Cr p 95 (97, 98) Ilassan Khan t Empress (Where however the 

are all of sime opinion, it is only a matter of form whether their op nions are taken oo'' 

repeated five times where there are fiieasscssors) sad 

(1805) 4 Suth W R Cr L 9 (10) (Each assessor shoiild be asked to state Ins ind vidual opinlca 
merely signify concurrence with his rexssessor) 

[9r ( 38) 23 AIR 1938 Cal 551 (552) 39 Cn Ii Joor 833 Ifirmal Kumar v Emperor ] 
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ftsVM for mil icconloil tlio Innl !■« mIiiIM I\ *111 illfgaUty* Iliit iiliorc llir oj inioin of 
nil tl 0 no's! 'j'-or'* ni-o nAod for the fact lljnl on its lioin}* found tlint nil of tbcin nrc of llio 
«^inio nj iinnn such o] inion H rcoortlrtl in n jotnt ffitimiejit, in tend of sciontoh , i'’ onl> 
nil lUTRiilniit' ciimllo l\ v^tion V»"‘ 

6 Assessors’ opinions to be stated orally. — Tin sretmn rrqnircs tlio oinnioas 

<f tlip n« c -ors to lie •■tnlod orttUy llu sul ini'.^ion of writlpn ojimons 1% (ho fis-cs-or* 
H not contcinj Ifttod 1\ tlio «oction’ But Iho <if ojinions m nntin" h onh nn 

irrc'r.ulantv Mill not Mlnt< the j rocwdin^s iiiilc*-* it Ins ownsionoil n fniliiic of 

justice * 

7 Opinion to be given on all the charges — \ dntintt oiinioii on each 

tlnrRC on mIuoIi tin nccn«od has U« n tno<1 imist l<* tnl cn nini iicoiiled * It Ins liccn iicld 

1\ tlic Oiilh (lucf Court that n fnliire to roniih with (!u si-ction in tins u-.jiect renders 
the trial illogil * 

8 Conviction for offence different from that on which opinions of 

assessors were taken — \fter the opmioiis of the ois hii\c l>ccn taken it is not 
■open to the Couit to ndd to 01 alio iJie chaige t'' 227) But if a case falls within the 
lurview of s 237 or s 238 the accii»e<l cm be coinicted of an oflence diffcient fioin that 
•on which the oinmon^ of the is-o -ors were taken* Th«> whoie the ticcusul is charged 
under ^ 30-’ Bind Code (munler) and the 0 |iiiioih of the asBCs«ors nic taken on feiich 

charge it i-. oien to the So-»ion lodgi. tin a projier cast) iindci s 237 to conMCt the 

nccii'cd under « "Ol of the Bcnnl tode (emiMiu di-apiioamnco of CMclenco of the offcnco 
1\ removing the deoil Ixilv) tliongh thv opnions of (bo as^s ors arc not taken on bucIi 
olTenct * hnnilulv tin a jmixi ei«e) m acen cd can be convicted nndei 403 Penal 
(ale tcnininal inisipi roiirianon) tlioiigit the charge ngainsl him was nndei ^ SOs Fenal 
Code (dacoilv) ani tht opinion'' of tlw a "O ois wtic taken onh nn such chaige* The 

3 (03)2GUad S83(i99i f^tnalti^kna t hlix fmperor tSr'rtioit 209 f3) ~ Opinions 

of all jurors ai asses'^irs not taken — Illegal ) 

4 ( e7j 18s7 Pun lie ^o 41 Cr p 9i> (07, 93) Khan t 7 mprc»i 

(•92) 14 ■^!1«02 (506) 1892 X 95 Cneew 7 mprr t J7ttlHa 

Note 6 

1 1 121 13 CriL Jour 433 1433 431} 39Calll9 i;indCis8S LulU C/iandra T 7'mperor 

2 (‘’j) 12 AIR l92o r C 130 fl31 C L. 1 I 1 22r 5> Ind App 191 2» On L Jour 1059 (PC) Rejit v 
FmpcTor (Such point ought to be raised at tl e trial ) 

Note 7 

1 ( 2S) 15 AIR 19‘>8 lva„ 257 (20J) 29 CnL Jour 561 lit Shevantxv Emperor 

( 3d) 22 AIR 1933 Sind 25 (23 24) 28 Smd L B 295 36 Cri L Jour 604 Ditto v Emperor 
[See (74)22 Sutba\ BCrdi (3( 35) Queen x JL7atain Hal (Case decided under 2672 Code — 
Cl arge of murler and culpable horn cide— /Id I intent on ol LegisUture was that assessors should give 
definite opm oils whether prisoner wasgoilly of cither offence)} 

2 ( 34) 21 AIR 1934 Oudli 334 (358) 35 Cri Ij Jour 1000 10 Luck 119 Lai Pehan v Emperor 

Note 8 

1 (2d) 12 AIR 1925 1 C 130(131) 0 Lab ^20 ‘»6 Cn L Jour 10 j 9 52 lul App 191 (PC) Dcgii x 


— Legal ) 

(29) 1C AIR 1929 ^ nd 147 (14*) 30 Cii L Jour 875 Uaroon x J mperor (Sections 403 nnd 395, 
Penal Code ) 

[But see ( 241 11 Air 19‘’4 Lom 246 (247) 20 Cn L loot 394, Appaya Da lingappa x Fmperer 
(Submitted not goo.1 hw in view of AIR J9>51 CISC C Lab 226 52 Ind Arn 191 2C Cn Id Jour 
10d9(1'C)) 


7 mperor. 
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High Court of AllahahacI has e-^pressed the view that m such a case it vronld he betUrif 
the Judge elicits the opinion of the assessors on such a charge also but bis not doing ^ 
js a mere irregularity and cannot \iiiate the trial* 

9. Recording of opinions. ~ The opinions of assessors should be recc'd?! 

correctly^ and fully* They should be recorded in the \ery words used by each assessor 
immediately after he delivers his opinion * It was held m the undermentioned case thl 
the failure to lecoid the opinions of the assessors vitiated the proceedings and thattte 
conviction must be set aside. . 

10. Questioning assessors — This section empowers the Judge to ask to 
assessors such questions as are necessary to ascertain what their opinions are Thus ii 
there is anything obscure in the opinions expressed by the assessors, the Judge can dear 
up the obscurity by questioning the assessors * Sometimes it may become the duty of lie 
Judge to assist the assessors by putting tiieni specific questions concerning the facts of Ita 
ca'se Thus, when there is a mixed question of fact and law' to be decided, as for mslarc? 
a question of private defence, it may be necessary to ask the assessors specific questions m 
the facts on which the law will turn* But the Judge should allow the assessors m ^ 
hrst instance, to give their opimons in their own way and when they have completed ther 
statements, it would he open to him to question them to elucidate their opinions, 
questioning the assessors they should first be asked to gi\e their opinions as to w 
happened and then if necessary, to give a further opinion on such matters as intenti , 
knowledge, etc * 

11. Reasons for opinions, if may be asked —There is a conflict citoci-i^ 
as to w'bether the assessors may be asked to giro reasons for their opinion® ® 

of the Madras High Court it has been held that, as in the case of jurors, so also 
case of assessors, the Judge ought not to ask the assessors to give i easons for their 
beyond what is necessary to decide whelhei they have understood the case ^ On the o 
band, it has been held by the Bombay High Court that the assessors can 
asked to give reasons for then opimons* A similai view was held by the 
Court m certain old decisions * The Chief Courts of the Punjab and Lo wer BurP°' ^ 

4 ( 45) 32 AIR 1845 AU 87 (90) 46 Cn L Jenc 495 218 lad Cas S72, PaHan v Emv^ror 
Notes 

1 { 91) 1891 All W N 145 (146) Etnprezz t Carmajtl (Opioion ol assessors recorded ** 8 
when the opimon was ‘ not guilty ’ ) 

2 (1900) 2 Eont L R 323 (324) Queen’Empress t. JiViliitra (Opinions ol assessors should b® 
otherwise than hy simple statement that assessor No 1 found all the accused not guilty ao 

^ 0_ 


and ^0“^ ^ 
Calcatta High 


■ . hej art 

expressed, without any influence from the Judge ) 

4 ( 31) 21 AIR 1934 Pat 561 (564) 13 Pat 729 36 CrI L Jour 17. BkxKari r Emperor 

1 ( 12) 13 Cn L Jour 497 (497) 15 Ind Cas 641 40 Cal 163, Natxmuddx t Emperor Pt ** 

open to the Judge to cross examine the assessors ) . . 

2 ( 18) 5 AIR 1918 Pat 308 (310 311) 3 Pat L Jour 633 19 Cn L Jour 983. Sundar Buksh Sxngt 
Emperor 


(No % 

4 such 

example whtlb« 


accused struck the deceased and If so, when, with what intention or knowledge, etc ) 

Note 11 ° (,3 

1 (31) 1931 Mad W N 1139 (1140) In re Kunnammai Krxihanan (Such procedure is not wsrra 


Tune lSC5 
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iiiclmcil to tlio Ffinio * This mow proctwjs on Iho ground that in the cn‘^3 of n 
jnrj tJiPir \cnlict is n simple afnlict of pu>lt> or not gwiltj while in the ci'c of a^Fes^or", 
thej increK giae an opinion and its weight dciVDils ‘^Icl> on the rcT^on and 'tn^o on 
which it 13 supporloil ® 

In an> mow it i 3 not open to the Jiilgc to cioss rJ-antinc the n®c=°or3, the> must 
1)0 allowed to gno ihcir tnrfcpenrfmf ojmions on the ca=c* bee nl«o ^otc 13 

12 "The Judge shall then give judgment " — The =cclion requires that on 
taking the opinions of the aooes^or* the Judgo should proceed to dclncr Ins judgment* Ho 
has no jxmer after the opinions of (he noac^Kira Imc been recorded to cancel the trial 
and hold a fro'b trial* Nor can he at such «tage take frc'h oMdence* or make a local 
inspection* and base lii3 judgment on such cMiloncc or lusiicction The judgment must 
<»nform to the proM'-iona of s JMT of the Coile and must accordmob contain the reasons 
for the decision of the Judge It is no compliance with that section if the Judge inercl> 
states that ho agrees with the opinions of the ae=cs«or8* In dchaering bis judgment though 
the Judge 13 not liound to conform to the opinions of the as'sessora ho is entitled to take 
into consideration such opinions in arnaing at his conclusions see Note 13 But tho Judge 
iS not entitled to refer in his judgment to (he opinion of the cornmittino Mar/isirale^ 

13 Judge not bound to conform to the opinions of the assessors — 
Bub section ( 2 ) cxprc«sl> provides that m delta enng bis judgment tho Judge is not bound 
to conform to tho opinions of the assessors* But the Judge can and should take into 
(1865] 3 Sulh \\ B Cr 6 (6) Quetn f ill Vtna Nugytrbhaltn 

(1865) 3 Suth It Cc SI (31] Queen f Buthmo Jnent (rnrticulirl; when the c opia on diSers from 
that of Judge ) 

( 79} 4 Cal L Hep IOj (410) In re Dhoolnath Dey 

4 (Oo) 1905 Pun Re So 48 Cf p 117(117) 190»PuoLRNo 191 SCnLJorlSS GnrandiUay 
Emperor (On difference of opinion between Judge and aises<ore, grounds of opiniOQa of assessors should 
be recorded carefullf ) 


1 middin v Emperor 
Note 12 

J ( 39) 25 AIR 1939 Cal 551 (552) 39 Cn L Jour 835 Nimaf Kumar v Emperor 

2 ( 15)2 Alii 1915 Bom 149 (ISO) 16 Cr J 634 ^alAit ReiMi T fmperor (Section oS7 not applicable ) 

3 ( 93) IS All 136 (136) 1693 All W N 50 Queen Empress t liamlal (Evidence taken after assessors 
wete discharged ) 

( 88} 1883 pun Be ho 29 Cr, p 59 (62) Hasan t Empress (Though opinions of a'se^sora are again 
taken after such fresh evidence assessors adhenng to first opinion — No prejud cO ] 

( 70) 1870 Pun Re No 14 Cr p 26 (26) Soojav!ul v Croton 

( 34) 3o Cn L Jour 1002 (lOOo) 149 Ind Cas 442 (Lab) Santa Singh v Emperor (Exam nation of 
chemical examiner called as court witness under S 540 after assessors opinions were recorded — Froce 
dure irregular — But conviction no set aside as u circumstances of case, accused had sufiered no 
prejudice ) 

opinion 


6 (75) 22 Cal 805 (810) Dewan Singh \ Queen Empress 
Note 13 

1 ( 39) 26 AIR 1939 Lab 475 (477) 41 Cn L Jour 55 I L R (1939) Lah 213 Emperor y Pahlu 
(Opinion of an as»e»»or based on personal Lnowled^ may be Ignored ) 

( 38) 25 AIR 1938 Nag 62 (53) 39 Cri L Jour 105 Skaltgram Eatanlal v £inprror (Though bsscj 
sors’ opmions are entitled to cons deration they lack legal traming wh eh will enable them to du 

imimalai Fcddi 
• V Shaiiktr BahanI 
Emperor 

‘ ■ • * LRIOO 41 Cal 876 18 Cn L Jenr 471 
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High Court of Allahabad has expressed the view that in such a case it -wotild be bettsti 
the° Judge elicits the opinion of the assessors on such a charge al'^o but his not aomgso 
13 a mere irregularitj and cannot xitiate the trial* 

9 Recording of opinions — The opinions of assessors should bo recorfd 
correctly^ and fulU = They should be recorded m the veiy \iord9 used by each 
immediately after he delivers his opimon* It was held in the undermentioned ca'e 
the failure to i ecord the opinions of the assessors vitiated the proceedings and that t-e 
conviction must be set aside 

10 Questioning assessors — This section empoi\er3 the Judge to 
assessors such questions as are necessary to ascertain what their opinions are 
there is anj thing obsenre in the opimons expressed by the assessors the Judge can c 
up the obscuritj by questioning the assessors * Sometimes it may become the « </ o 
Judge to assist the assessors by putting them specific questions concerning the ° 
ease Thus rvhen there is a mixed question of fact and law to bo decided as for m ^ 
a question of private defence it may be necessary to ask the assessors specific qneaDOns 
the facts on which the law will turn* But the Judge should allow the 

first instance to give their opinions in their own way and when they have comp ^ 
statements it would be open to him to question them to elucidate their opmio 
questioning the assessors they should first be asked to give tbcir opinions ss e 
happened and then if necessary to give a further opinion on such matters as m 
knowledge etc* 

11 Reasons for opinions, il may be asked —There is a conflict of 
as to whether the assessors may be asked to give reasons for their opinions In * 
of the Madias High Court it has been held that as m the case of jurors ^ 
ease of assessors the Judge o ight not to ask the assessors to give teasons for the 
beyond what is necessary to decide whether they have understood the case ^ 

hand it has been held by the Bombay High Court that the assessors can and » ^ 
asked to give reasons for their opinions* A similai view was held by the CtlcJ 
Court in certain old decisions * The Chief Courts of the Pu mab and Lower ^ 

4 ( 45) 32 AIR 194S All 87 (90) 40 CnL Jour 495 218 Ind Cas 372 F’a«flav J^wperw 

Notes -ujtj 

J (91) 1891 AU W N 145 (146) Ewp-m v Zhrmajil (Opinion of assessors recorded as 6 
when the opinion was not guilt/ ) . gjutji 

2 (1900) 2 Bom L R 323 (324) Qiusn Emprest r Fak%ra (Opinions of assessors should 
otherwse than by simple statement that assessor No 1 found all the accused not 
assessor No 2 concurred in such op n on Bat reasons for the op nions should be briefly pfror 

' tber * 


note 10 f,, j3 ; 

1 { 12) 13 Cn L Jour 497 (497) 15 Ind Cas 611 40 Col 163 Naztmtiddi v Emptror 1‘ 

open to the Judge to cross esam ne the assessors ) , c 

2 (18)6 AIR 1918 Pat 303 (310 311) 3 Pat I, Jour 653 19 Cn L Jour 983 Sundar B 0 ° 

Emperor 

3 ( 14) 1 AIR 1914 Cal 456 (459) 41 Cal 350 16 Cn L Jour 385 Romes7j v Emperor 

(12)13CriLJour 497 (497) 15 Ind Cas 641 40 Cal 163 v Emperor (ho 

question assessors until they have dehvered their op n ons orally and Judge has recorded sue P 

4 (29)16 AIR 1929 Lah 37 (37) SO CriLJoor 878 Zhewna v Emperor (For example w 
accused struck the deceased and If so when with what intention or knowledge etc) 

Note 11 , 

Such procedure is not « 


Tune 18C5 



DcrnERi or orl^IO^ or asse'^sors 
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nl^o irclmcil to tbp eamo mot\ * This Me^^ proccftla on Ibo Rrotind tint in the cn=p of n 
jiirj tlicir ^cn1ICt is n Piiri] Ic \cr(lict of (piilt> or not feuiltj while in the cn'O of a* cs.or^, 
lhp\ incrcl> gi\c an o;if7ijon ind its weight depends EOlelj on the rea‘^on and sonso on 
which it IS Fiipportod * 

In anj mcw it is not open to the Jndge to Cross eiamnie the n® c«®ors tlic> must 
l>e allowotl to got Ihcir tudeveiident O]union3 on the cflsc* bee nl“o Note 13 

12 “The Judge shall then give judgment ’’ — The ecction requires that on 
taking the opinions of the ne-p®-ors the Judge «liaiild jirocced to deln er his judgment ’ Ho 
has no power after the opinions of the ns^cs-ors Imo been recorded to cancel the trial 
and hold a fro'h trial* Nor can be at such stage take fic“h oMdcnce* or make a local 
inspection* and ha'ic his judgnicnt on such c\ulcnce or insj-ection The judgment must 
conform to the proM'ions of S 3G7 of the Code and must ncconliDoly contain tho reasons 
for the decision of the Judge It is no compliinco with that section if the Jndgo mcrolj 
states that he agrees with the opinions of the a««ossors* In delivering his judgment though 
tho Judge 13 not bound to conform to the opinions of the assessors he is entitled to take 
into consideration such opinions in arriving at bis conclusions see Note 13 But tho Judge 
is not entitled to refer m his judgment to the opinion of the committing Magistrate* 

13 Judge not bound to conform to the opinions of the assessors — 
Sub «ection ( 2 ) c^pres Ij provides that m delivering his judgment the Judge is not bound 
to conform to tho opinions of the a®eo««ors * But the Judge can and should take into 
(18CSJ 3 Suth n Ct 6 (C) Quetn t lit Mtna tiuggtrbhattn 

(186S] S Sutb U nCr21l31] Queen ▼ Bushmo Anenl (larlicohd; when tbeir opinioa differs from 
that of Judge } 

( 79) d Cal L Itep 405 (410) /ii r< Bhootnath Bey 

4 (03) 190a Pun Rc No 48 Cr p 11? (117) 19ix> Pun L R No 192 3 Cri L Jour 132 Quranditla v 
Emperor (Oo difference of opinion between Judge tod assessors, grounds of opimoneof eiseasors should 
be recorded earefuU; ) 

(93 1900) 1893 1900 Low Bur ItuI 126(127) BgaShane Enpreu 

5 (1865) 3 Suth W B Cf 6 (6) Queen r 1/t ilina Nuggerb/uittn 

6 ( 12 ) 13 Ccj L Jout 497 (497) ISIndCasCil 40 Cal 163 Norimuddm v £mperor 

Note 12 

1 ( 38) 2S AIR 1939 Cal 551 (552) 39 Cri I> Jour 835 Iftrmal Sumar v Emperor 

2 ( 15] 2 AIR 1915 Bom 149 (ISO) 16 Cr L J 934 yatfiu Beioa v Emperor (Sect on 537 not applicable I 

3 { 93) 15 All 136 (136) 1893 All W N 50 Queen Empress v Bamlal (Evidence taken after assessois 
were discharged ) 

( 88) 1883 Pun Be No 29 Cr, p 59 (62), Hasan v Empress (Though opinions of assessors are again 
taken after such fresh evidence assessors adhering to first opinion _ No prejudice ) 

( 70) 1870 Pan Re No. 14 Cr, p 26 (26) Soojamul v CroKin 

( 3t) 3e Cn L Jour 1002 (1005) 119 Ind Cas 443 (Lab} Satita Ssngh v Emperor (Exarainit on of 
chemical eiammer called as court witness under S 510 after assessors opinions were recorded — Proce 
dure irregular — But convielion not set aside as la ciFcu(n®taDCe3 of case accused had suffered no 
prejud ce ) 

( 89) 1899 All W N 191 (184) Empress t /»a Xml (After recording asseasors op nions taking op n on 
of Civil Surgeon concerning mental condition of accused la Illegal ) 

4 ( 18) 5 AIR 1916 Low Bur 22 (23) 9 Low Bnr Bnl 88 19 Cri L Jour 51 Deija\ Emperor 

5 ( 38) 25 AIR 1938 Cal 551 (552) 39 CnL Jour 835 Nsrmal Kumar e Emperor 

6 ( 751 22 Cal 805 (810) DewanStnjk't Queen Empress 

Note 13 

1 (39) 26 AIR 1939 Lsh 475 (477) 41 Cri L Jonr 55 I L B (1939) Lah 243 Emperor r Pahlu 
(Opinion of an assessor based on personal Lnowledge ma? be ignored ) 

(38) 25 AIR 1938 Nag 62 (33) 39 Cn L Jour 10a Shaligram Batanlal y Empi.ror (Thongb asses 
sots' ojinions are entitled to consideration they lock legal training which wiU enable them to dia 

iirnmalai Eeddi 

■ r 7 Shanher Balianl 

' ' / ilmpcror 

‘ LB 100 41 Cal 876 18 Cri L Jeur 471 
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DELIVERr or OPINION OP ASSESSOES 


coiisulcralion swch opmioii°? and altbowflU tlierc n no cypress pvovision. in tlic Code miU? 
it obligatory on the Judge to diecuss in hia judgment the opinions of the assessor* 't 11, H 
a inattei of piactice, it is desiinblc that he (dionld do bo* 

The subsection applies onlj to eases ‘which nio actuallj tiied with the add 
asses^oi'' W’horc a case which is so Innhlc is, as a matter of fact, tried bj jiir\, the Jadjs 
cannot ticnt the \erdict of the jiirj as the opinions of assessors and pronounce jiidjiiieii! 
contraiy to the icrdict , but lie must, if he disagrees with it, proceed under S S07* 

The opinions of the asscssois which a Judge can tahe into account in pronoiracms 
hi3 judgment aio opinions based on the eudence in the case The Judge cannot itferfl 
Ins judgment to tiic opinion of an asscssrOi based on the hltcr's personal knotilfdge 

See the underim ntioncd cases® winch leai on tbo weight to be attached totls 
opinion& of the a'sc^-iois 

14 Opinions of assessors recorded by one Judge — Judgment delivered 
by his successor — Legality. — A\here aftoi hcaimg jiart of a case a Jmlg® ^ 
tiansfeiml oi goc^ on leave, Ins successoi must licit the case de noio from the begiDHiOi, 
and not onlj fiom the jioint at which the pictious Judge loft the case' Even where ° 
picMous luclgo 13 tiansfcirod or goft> on Icate a/iet the opinions of the ase'sotscti 
liccD iccordcd the succcssoi cannot pionouncc judgment w ilhont hearing the c\«e 
tiom tbo beginning and taking the opinions of the asses<ioi3 o\er again* (Compare S 
m the case of Magisuates ) 

2 ( 38) 25 AIR 1938 Nag 52 («) 39 Cn L Jour 105, S/wIigraw % / (Especuillj el 

nssesson nnd espccullj when they coa«Hlcr ft man guilty for it is so seldom that tbit 117?® 
capital cases ) 

3 ( 36) 23 AIR 1938 Cal 02: (528) 38CnLJoor212 I L It (1037) 1 Cal 80C 

rmperor (Accused tried at same Inal for oQeoce X by jury and tor eflenca T with th* *- 
jurors acting as assessors — Jury leloniing unanimous verdict of not guilty with ® 

and as assessors cspreasing unanimous opinion id favour of Acquittal nv regard to " j (q 

neeepting jury's verdict with reganl to oSence \ but rejecting tlieir opinions as assessors mth rt^ 

" ' ' ch oOenBe-Comitloii!*'"'*"’ 


T £mpcnr 
. 95 Pun LR No 193 

Kiiiy Emprror 

( 93 1900) 1893 1900 Low Uur Rul 126 (127) Ntfa Shan v (Jutfn Empress 
[See ( 69) G Bom H C R Cr 5S i56) R g \ Kala Karson 
( 74) 22 Suth W R Cr 34 (35) > Afofam A/nl ] 


OMrsidillfl ^ 


’ on all d 


— Judge convicicd tlie accused upon Ibe latter cbaiges also — Coarictioa is illegal) 

Aho <ee S 269 Note 3 S 306, Note 3 and b 307, Note 15 

5 (39) 26 AIR 1939 Lab 475 (478 479) 41 CriLJooc 55 I L R (1039) Lah 2 13 ■E"'?''’'”’ '' 

(Assessor when expressing his opinion that accord is gudty adding that 1 e has personal I ^ j , 
this matter acquired during inxestigatioo_i)r noio tnal is not ncces«ary— Proper course for the Ju e 
n to Ignore such opinion ) . 

( 75) 21 Suth W R Or 23 (23) Queen \ Ram Chum Kiirmolar (Personal knowledge of clinrnct« o 
defence witnesses ) 

(I„ . CK Ot 
mine) , i 

• ^ ^ rs unable to 

corroborative evidence — Opinions of assessors lose 11 eir value) 


Note 14 

1 ( Oo) 8 Cti L Jour 121 (121) 8 Cal L Jour 59, Dunja CAanin v Fmperor. 

2 (’71) 21 Suth W R Cr 17 (17) ^iiirm \ <7opi Nost yo 



nruvcm or onsioN or AS*a:s‘;oKS 
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15 Sentence — It tlif* ncciwl iscomictol Jlir* Court Inq no di-ci-otion 
it »l(Culo^ to piTicocil under s ^ 2 , to refoM! to ■^nlowo acconlin" to Hw ' nnd, if tlio 
nccn«id H founl on pc\cnil chii^r-*, Iho Court n louivl to ] centenro on cicli 
of tlip clnr^o^i* 

1 he if'ixinpibililv for the 'ontonce ro'-ti tilth the nlom and whcio he differs 
from the a'vSos-»or3 as i-Cf:anl-> eomiction he should not let flieir oinnion tieigli with him 
nginlinf; the sontonco Ilenre. the fact that the a«M.sH)M Rate tlioir opinions that tho 
nccu'od ti as not gmlt\ is no n-n^on foi pissing a leaser sentence ® 

I — Procedure in case of Previous Conviction, 

310. In the case of a trial by a jury or with the aid of assessors 
Pro. chirp m when the accused is charged with an offence and further 
ca eofiircMou charged that he is by reason of a previous conviction liable to 

conMctmii enhanced punishment or to punishment of a different kind for 

such subsequent offence, the procedure prescribed by the foregoing provi- 
sions of this Chapter shall be modified as follows, namely — 

(a) Such further charge shall not be read out in Court and the 
accused shall not be asked to plead thereto, nor shall the same 
be referred to by the prosecution, or any evidence adduced 
thereon unless and until, 

(i) he has been convicted of the subsequent offence, or 
(») the jury have delivered their verdict, or the opinions of 
the assessors have been recorded, on the charge of the 
subsequent offence 

(fa) In the case of a trial held with the aid of assessors, the Court 
may, in its discretion, proceed or refrain from proceeding with 
the trial of the accused on the charge of the previous conviction. 

* Cod« of 1898, original S 310 

PfoetJure in 310 In tlie ci>e of » trul bj jury or with tl c i 1 of n '.essoi* wheio tlie 

rose 0/ prciiour nceu-veil ii tharged »itli an oOrncp comnutlcd aftpr n pieuoui ooniictioii for my 
coniiefioK oflencp ihe procwlure hiil i1o>»n in S 271 206 801 306 and 30J '•Unll U: inodiCid 
11^ follow •< 

(a) The pirt of liic charge Pitting llie preiion-* conviction slmll not be rtnl oit in Court nor 
pliill tlip aecnvc 1 be a k«l whether he lias been prcvioo Jy convicted av alleo'cd in the cliiroC unless and 
until lip lits either ileiihd gailty to or been convicted of the subsequent offence 

(0) it le ileids guilty to or i> convicted of the mbvequcnt offence lie kL 11 then bo ii led 
whetliPr In- Ins I « ii prcviou ly convKfcd as alleged in the charge , 

(c) if 1 e answers tint he lias been M> prevtonJy convicted ti c Judge miy procecl to [xi ■> 

limr 

not be n ce' arj to sweir tlie ] irirs-agnn 

Code of 1882 S 310 

Sime cvcij l tl I f llovMn„ Intlinefc) tliewords heat eviliucc ’ were sub tiliitcd for the woid 
' nqilire ’ 

Codes of 1872 and 1861 — Nil 


Note IS 

1 ( 9 j} 22 Cil b0'» (SOO) Dewan Singh V Quern Lmpivsa {Cose before amendment of lO’J ) 

T Emperor (Accuscil 

. . enbe punishment nndcr 

3 (’33) 20 4in 1033 hag 307 (303) 31 Cri L Jonr 1168 • 30 Na" L R 0, Local Goiernment v 5i/ri/ti 
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FROCEDUHE IN CASE OF FBEVIODB CONVICXIO> 


1 Legislative changes 

2 Scope and object of the section 

3 When previous conviction should be refer- 

red to 


Synopsis 

Non-compliance with the section 
Evidence as to previous conviction S- 
Section Sll 

Proof of previous conviction See Sect on 511 


NOTE to the Synopsis See the Notes indicated for the following topics 
bion-apphcabilitj to trials before M&gisti&te See Note 2 
Record to show when reference to pnor conviction made See Note 3 
Reference under Section 307 See Note 1 

1. Legislative changes. — This section has been substituted for the ongtaal 
section by the Code of Criminal Procedure (Amendment) Act, 18 [XVinl of 1923 

Under the section as it stood before the amendment the accused could be asW 
about hi3 previous conviction only if he jdeaded gudty to or was convicted of the suhsequen 
offence The Court could not ask him about it where the jury had given a verdict 
the Court withont convicting him, made a reference to the High Court under S SO 
This disability has now been removed. 

2. Scope and object of the section. — This provision of law has been tale“ 
from the English Statute law, C & 7 William IV, chap s ^ It is base& on the pnoC'J^ 
that a prisoner on hi3 trial ought not to be prejudiced by a statement of a 
conviction suffered by him® The section is imperative® It is most essential that 
procedure prescribed by it should be conduct^ with precision, regularity 
adherence to the rules laidjlown m this section * Tbis section indicates the importaiws 
the complete exclusion of the knowledge of previous conviction when weighing the 

as to the truth or otherwise of the mam eba^e ® 

It has been hold in the undermentioned case* that the fact that an accused n * 
registered member of a criminal tribe under the Criminal Tribes Act, G [VI] of 1921.— " 
from which bad character can be inferred— sboold not, on the analogy of this 
disclosed to the jury until after their verdict, lest their minds should be prejudiceiJ 
The section is applicable to trials before the Court of Session only and 
apply to trials before Magistrate ^ As to trials before Magistrates, see section 255A 

3. When previous conviction should be referred to The accused 

not be asked about his previous conviction not his plea should be taken thereto unhl aftec- 
(l) his conviction for the subsequent offence,* or ^ 

Swtlon — Wole 1 

A ' jidfln. 


(2( ■ rv Emperor 

( 30) l4 Alii lail) All 1/ 119) 31 Lri L J<rar 8, Qol\ v Emperor (An accused person thoogb 8 
several convictions behind him. is entitled to have ha cue treated as il it was not a foregone cooc 


iperor 


, Emperor 1^“ 


Emperor 

Emperor 


1. (20) 7 AIR 1920 Pal 851 (351) 22 Cn Ii Jour 219” 5 Fat L Jour 700, Te/n el/nr T Emperor 
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( 2 ) (be jurj bfl\e OK’d (hctr rcrdict * or the opinion? of the n?-0«'a3r3 Im^o been 
recorded on t!ic clmrgc for the siib'sciiucnt offcnco ® 

The record Ehowld iiwanallj show that no reference to the prc\ iou3 conMCtion nas 
inndc until one or the other of the conditions mentioned in the ‘section baa happened * 

^\ here ft charge of prciious conMCtion is tried the nccu«ed cannot l«e crammed 
alout hi? ircMOus comiction in such trial nnlc?? there is on the rccoixl some legallj 
ndmis ihlc CMdcnco to show the fact of the jrcMOus coniiction * See Section 312 

4. Non compliance with the section — \ non compliance with the prOM 
fiODS of this section is onlj an irKgularil> which will not ritiatc the trial unless the accused 
13 shown to have been prejudiced therebj * 

5 Evidence as to previous conviction — See Section 311 

6 Proof of previous con\ iction — See Section $11 


( 90) J690 All W 12 (13) EnifreiS s Jkinghurt 
( 86) 16S6 All W h 47 (47) Empresa r Sukha 

( 07] S Cri L Jour 432 (423) 30 Mad 134 Emperors Landaswaim Ooundan (When itteieBce is 

made to High Coart under S 307 accused cannot be asked to plead to prenons conviction until 

after conviction by High Court ) 

( 01) 29 Cal 683 (C93) S Cal V, N 670 Yastn v K*ng Emperor 
1 66} 5 Sutb 71 B Cr li 10 (10) 

( 66) 5 Suth 7V R Cr 07 (08) (Juetn v Jehan UulUek 

(18Cj) 8 Suth W R Cr 38 (38) Et iprcst v NtUar J/«N<ife (Pm ou. conv ction cm only bo used after 
convict on in detetm ning the measure of punisbment ) 

2 ( 90) 1890 All \Y N 12 (13) EmpreS) v Jktngkun 

[Sec alu ( 40} 27 AIB 1910 1 at 14 (IS) 40 Cri L Jour 633 Jl/osa/irb Dome v E) iperor (Fact that 
acca ed is registered member of enmioal tnbo should not be disclosed to jury unt 1 after their verdict }] 

3 (20) 7 AIB 1920 Fat 331 (351) 22 Cri L Jour 219 5 Pat L Jour 706 TeAo ^/iir v rmprror 

(Sre also ( 60) 6 Suth TV R Cr 72 (73) Empress v Copal Thafcoor (Improper admission el previous 
convict on-^'It is however, not clear whether this was done after the opm ons were recorded ) 

( 67) 8 Suth W n Cr 11 (12) Empress v Phookhand (Do)] 

■4 ( 39) 26 AIR 1939 Sind 303 (204) 40 Cri L Jour 770 ILB (1939) Kar 677 Ohous Dakhsk v 

Emperor (Whole charge Jncludmg the portion relating to previous conviction read out before the 
acse^’ors gave tbeu opinions — Accused s statement lo (be lower Court relating to the previous couvic 
tions and the sobsequent oSences treated os a whole and read out before assessors gave their opinions— 
Held that the accused had been prejudiced and convietions were set aside ) 

( €3} 13 Cal h Bep 555 (555/, Krisio Behan Bass r Empress 

( 35) 22 AIR 1033 Sind 115 (127, 128) 29 B nd L B IJl 36 Cti L Jour 1310 Phwassng v Emperor 
(Evidence as to previous conviction can neither be let in before the verdict nor referred to by the Jnage 

in his charge to the jury Provisions in 4 61 Evidence Act, and Ss 231 ^7) and 310, Cr P C , 

compared by Ferrers JO) * 

iS« also (40) 27 AIR 1940 Pat 14 (15) 40 Cri IiJoor833 ilosaheb Dome v Emperor (Fact of 

accused being a reg stered member of a cnminal tnbe under the Criminal Tribes Act should not be 
brought before jury till they have returned their verdict )) 

S (39) 26 AIR 1959 Sind 203 (205) 40 Cn Ii Jo«t 770 ILR (1939) Rat 677, Gfiotis Buffisli v 

Emicror (28 Cal C89 folloned ) 

Note 4 

1 ( 90) 1890 All \7 N 12 (13), EmprriJ v Jhsngurt (Acensed prejudiced — Onvlction set aside ) 

(20) 7 AIR 1920 Pat 3 j 1 1353) 22 CdLJour219 5PatLJour 705 Teka Ahtr y Emperor (Do) 

( 27) 14 AIR 1927 Lali 774 (774 775) 23 Cri I* Jonr 667. Raju v Emperor (Do ) 

( 01) 2 IT tir 893 (393) In re Chuiidi Perugadu (Do) 

(83) 13 Cal h Rep 110 (111), Eeptn Dehart Shaha v Empress (bo prejudice— Conviction not 
set a‘ dc ) 

( 8C) 1886 All W b 47 (17) Fmprtes v Sulha (Do ) 

[Sm (39) 26 AIR 1939 Sind 203 (205) 40 Cri It Jour 770 ILR (1939) Kar 617, Chous Dakhsh r 

Emperor (AccuioJ held prejudiced and retrial ordered)] 



1774 (S 311 N 1] 'WHEN EVIDENCE OP FKEVIOUS CO^YICTIO\ IIW BE GIVEN 


"^31 !• Notwithstanding anything in the last foregoing section, en- 
Wbeu evidence of dence of the previous conviction may be given at the trial 
previous conviction for the subsequent offence, if the fact of the previous 
may be given conviction IS relevant under the provisions of the Indian 

Evidence Act, 1872. 

a Tins section v.as added as tlic l«t patagnpli of S 310 of tlie Coile of 1882 by Act 3 [III] cf 
1891 and took tbe phcc of S 311* of the Code of 188i, which wis repeilid by Act 12 [Nil] 
of 1891 

1. Scope. — riio guilt of a pcison accused of iiii offence h to be cstablislicil by 
proof of the facts and not bj pioof of his cJunacter A previous conviction nw be 
proved to fallow the oftendei’s character But such evidence might create a prejudice but 
not lead a step tow aivis subatantiation of guilt Hence, s SIO delays the proof of such 
pievious conviction to a stage after the conviction, or the delivcrj of a verdict by tbe 
jury , or the lecoiding of opinions of assessors, as the case may lie However, if the fict oi 
the picv lou') conv ictiou is relevant under the piov isions of the l^v idencc Act, the pi-csent 
section pi-ov idcs th vt the ev lilenee of the same need not be dclav cd but nny 
the trial of the aubsoquent offence, notwithstanding s 310 

The lelevnncy of a previous conviction is to be dctcuninod by a reference to the 
sections of tho liv idcnco Act Such evidence is inadmissible mv o m a few , well definel 
and cvcoptional circumstances ^ Under S 81 , Ev idencc Act, a picv ions conv iction is relevsut 
as evidence of bad character But a previous conviction is not admissible in cvideuw 
against the accused unless evidence of good character be giv en by him, m which Ciu-e the 
fact that the accused has been previously convicted of an offence is admissible ns enSencfl 
of bad chaiactei A previous conviction nuy al«o bo relev ant imdoi s 43 (see illibtiations(«l 
and (f) ) and s 8 Ev idonce Act as showing motive It is also relevant imdei S U 
Act, when the OMstcncc of any state of mmd such as intention, knowledge, etc.oi existence 
of any state of body or bodily feeling is m issue or lelevant (see illustintion (b) )* 
instance wheic a iieison was charged with tho offence of belonging to a gang 
associated for piuiiose of habitually committing dacoity, it was held that tho pi'oof of n 
piovious conviction was admissible umler s 14 of the Evidence Act, having to 
character of the offence attributed to tbe accused * 


* Code o! 1882 S 311 

J — List of jurori for High Cotirl, aiid aunmonutg jittors for that Court 
31 1 In each Tresiaeney town the jurors’ book for the year current when this Code como^ uiW 
Jurors' booh force shall he taken ns containing n correct list of persons liable to sene us JUK" 
under tins Chapter . 

Those persona whose names are entered in the jurors.’ book as being liable to serae on 
Exemption of juries only shall be deemed to be pers^s priTileged and liable to sen e only as EpK““ 
special Jurors jurors under this Chapter during the /ear for which the said list has been prepared 
Codes cl 1872 and 1861— Nil 


occiion Jii — Note 1 

1. ( 34) 21 AIR 1934 Cal 198 (202) 35 Cn L Jonr 722, Parbati Dan 7 Emperor 

(18641 2 Eom n 0 RCr 12S (126), B,, , Ttmmi (It a improper lo alloweiiaem. ol bad eta"*' 


* ■ press 

3 ' ■ PatnaiK 

J, Emperor v Tiilaram Malhan (Section 

renal Code ) 

( 23) 10 AIR 1923 Bom 7l (71. 72) 40 Bom 958 24 Cn L Jour 807, Evtperor 7 . Ilaji Sher Mahomf 
(11) 12 Cn L Jonr 07 (08) 38 Cal 408 9 Ind Cas 665, Bonai v Emperor (Olicnco under S 401. 

FcnalCodc) , 

(14) 1 AIR 1914 Cal 689 (591) 15 Cn L Jonr 43, Bafcaraddtn JlfanJaJ 7 Emperor (Sections 148 9 
300, renal Code) 

(•10) 11 Crl L Jour 304 (365) • C Ind Cas 492 (Lab), ITaba r Emperor. 



NUMDcn or SPECIAL JLnoi.s is 312 N 1-2, S 313 N l) 177> 

J. — bsl of Jurors for High Court, and summoning Jurors for that Court 
*312.* The High Court may prescribe the number of persons 
Nuiuijcr of spocial %vhose names shall be entered at any one time in the 
jurors special jurors’ list 

Provided that no definite number of Europeans or of Americans or of 
Indians shall be so prescribed 

a Tins section for Ihc on^iinl -Jitioii 1 j llio Cuimiiil Viiirnlmriit VI IJ XII] 

of 19’3 

1 High Court — ^*5 to Uk incmnig of the c\i i-c-^->ion Comt see s "cr, 

2 “ May prescribe the number ” — I n<loi the section ns it stootl licfoi-c tin, 
aiucndmcnt it was pi-oiidcd that not more than four hunched ici-sons aliotild it un> 
one tunc lo cntoi'ed m the special jniojs li-jt Ihulct tlio prc-«ent section as amended l)\ 
ACt IT [\ll3 o! lOiT, the Higli Ooxnt is cmirowctctl to ice-wvibc the iwmbci of special 
juror-5 The proiiso ig intended to socnrc a li^t winch '•honld include all persom qualified 
to wlnteicr nationalitv tllC^ ina> l>clong 

313.1 (/) The Clerk of the Crown shall, before the first day of 
LisU of coumion April m each year, and subject to such rules as the High 
an! «i>fcaljiror< Court from time to time prescribes, prepare — 

(а) a list of all persons liable to serve as common jurors, and 

(б) a list of persons liable to serve as special jurors only 

(2) Regard shall be had, m the preparation of the latter list, to the 
property, character and education of the persons whose names are entered 
therein 

(2) No person shall be entitled to have his name entered in the 
special jurors’ list merely because he may have been entered in the special 
jurors’ list for a previous year. 

•[(*) The Provincial Government may exempt any salaried servant of 
the Crown from serving as a juror.l 

(s) The Clerk of the Crown shall, subject to such rules as aforesaid, 
Discretion of omret havc full discretion to prepare the said list as seems to 
prcriinno list, to be proper, and there shall be no appeal from, or 

review of, his decision 

ft The present sub ^ (1) wm substituted by A O tor oiigin.it sub-? (4) 

1 Clerk of the Crown — For the definition, see S 4 (l) (e) 

The piejaration of tbo list of special jurors is cntirelj in the discretion of the Clerk 
of the Crown, the Court -niU not interfere* 


* Code of 1898, original S 312 

Number of spccisl 312 The wune* of not more than tour hundred person? shall at any ono 
jurors time be entered m the special jurors' list 

1BS2 S 312 1872 and 1861 

f 188 2 S 313, 1872 and 1861 — Kil 

( 14) 1 AIB 1914 Lob 515 (548) 16 Cri L Jonr 300 (302) 1915 Pun Be So 3 Cr, Iltdayala t Emieror 
(Evidence of previous orders under S 110 Cr P C,Ual;,oadini$3 ble ) 

(30) 17 AIB 1930 Oudh 455 (450) 33 Cri L Jour 162, itocAoAu T Emperor (Where evidenee ofprenous 
conviction can be con< dered only as evidence of character it must be excludoj but nbere such evidence 
IS admi^ible ohumfe it should net be excluded) 

(33) 20 AIB 1033 Oudh 355 (358) 9 Lack22 35 Cn'U3oat2-'i3, Dens iladhar Emperor {Do) 

Section 313 — Kote 1 

1. (*77) 1 Ind Jur (VS) 105. Xn rc SlmmeAcndiftHer 




1776 [S 314 , S 315 N 1-3] PUBLICATION OP LISTS, PRELIUINART A^D EETBED 


314. (/) Preliminary lists of persons liable to serve as common 

Publication of jurors and as special jurors, respectively, signed by the Cleri 
lists preliminary of the Crown, shall be published once in the “(Official Garettcj 
and revised before the fifteenth day of April next after their preparation. 

( 2 ) Revised lists of persons liable to serve as common jurors andspc 
cial jurors, respectively, signed as aforesaid, shall be published once in ths 
“[Official Gazette) before the first day of May next after their preparation 

( 3 ) Copies of the said lists shall be affixed to some conspicuous part 
of the court-house 

ft Substituted A 0 for Loci.1 Official Gazette 


315.i it) Out of the persons named* in the revised lists aforesaid, 
Number of jurors there shall be summoned for each sessions in the town 
to be summoned which IS the usual place of sitting of each High Court as 
many of those who are liable to serve on special or common juries res 
pectively as the Clerk of the Crown considers necessary. 

( 2 ) No person shall be so summoned more than once m six months 
unless the number cannot be made up without him 

( 3 ) If, during the continuance of any sessions, it appears that the 
SuppUmcnt-iiy number of persons so summoned is not sufficient, such 

Bummons number as may be necessary of other persons liable to serve 

as aforesaid shall be summoned for such sessions. 


1 Legislative changes _ The words ‘jntbetonn considers necessarj 

in sub a (l) were substituted by Act le fxviii] of 1023 for the words, 'in each 
tOT\ a at least ti\ enty seven of those who ate liable to serve on special juries and 
of those who are liable to serve on common juries 


2 ** Shall be summoned ” — The procedure for the service of gammODS J® 
be followed is the one laid down m S 68 and the following sections and no other modB 
adopted for such service is justidable Thus tho issuo of summons by a 
IS illegal and no fine can be imposed for non attendance m pursuance of such sumino®' 
mere the summons was served by affixing a duplicate on the door of the dwelling ho^'» 
of tho juror but the latter had no knowledge thereof, as ho was living away fto® ^ 
residence, it was held that he was not liable to fine for non attendance as the law did not 
contcmplato the imposition of any obligation on persons on the jury list, either to noWJ 
their change of address or to make any arrangement for the acceptance of the sunmioiri- 
3. Sub-section (3) — Subsection { 3 ) allows further persons to bo summon^ 
dunn^ie course of the High Court Sessions when the number summoned is insuffi^ 


' 1832 S 314 . 


1872 a 


ind 1861 — Nil 

t Code ol 1898 -Ongrftl S 315. (2) and (3) were the same ns above 

Sub-s'Mjtion (1) was as follows 

315 (1) Out ol lie pra, ta n. rCT,s.d luU litre stall be ■"""J'fS 

Wxmb.ro/ j.,rore eaeh ete.ox „ eeth premdmxrj ,i ol ti”* 'J” ” 

lob. .xmmox.5 lieblo to .trre on opttoil .nS filly lour ol those -bo ero li.ble 1" 

presidency lotcns common janes 

t882 S 315 , 1872 and 1861 _ Nil - 


1 ( 97) 1 Cal N cxvi (exvi), In re 

2 ( 0-’) 0 Cal N 687 (888) Moni 


Section 31S — Note 
I Skttrat Chandra Ray 
Lai Pay r Emperor 


2 


Note 3 

I 039) 20 Ain 1930 Sind 209 (219) 41CnLJonr28 
V I tnperor 


I L R (1910) Ear 219, Sheuarant 





SUJIMOMNG JURORS Rl niGI! COUnT*? 


[Ss 316 to S 318j 1777 


Tlio eiib ccction tloog not nppU to the clioo^mp of n jiirj in a i«iliciilnr ci'o nlirr© 
a (kficioiicj of one or more inciiilcrs Ins ariicnrftl Ttiflun tl o 111010111" of sg 2 "c nncl 279 ( 2 ) 
■anil tho tnil liaa alrciclj liogiin,* 

SIG.*” Whenever a High Court has given notice of its intention to 
S imnioD ng j irors hold Sittings at any place outside the "( town which is the 
•cuts do tic place of usual place of sitting of such High Court) for the exercise 
s It ng of n gii Courii! of Its Original criminal jurisdiction, the Court of Session at 
such place shall, subject to any direction which may be given by the High 
Court, summon a sufficient number of jurors from its own list, in the 
manner hereinafter prescribed for summoning jurors to the Court of Session 
8 Tl e e words were substilultd for the words prc^iJcnci towns by ll e Code of Cr mim! Procedure 
(Amendment) Act IS [Will] of ID’S 

317.t (/) In addition to the persons so summoned as jurors, the 
Mil tary jurors said Court of Session shall if it thinks needful, after 
communication with the Commanding Officer, cause to be summoned such 
number of commissioned and non-commissioned officers m Her Majesty's 
Army or Air Force resident within ten miles of its place of sitting as the 
Court considers to be necessary to make up the juries required for the trial 
cf persons charged with offences before the High Court as aforesaid 

( 2 ) All officers so summoned shall be liable to serve on such juries 
notwithstanding anything contained in this Code, but no such officer shall 
■be summoned whom his Commanding Officer desires to have excused on the 
ground of urgent official duty, or for any other special official reason 

1. Legislative changes — Tho wonls or An Toice nero inserted in 
■subs ( 1 ) and the ivord, ‘official at both the places in subs ( 2 ) i\as substituted for the 
•uord inilitarj ’ bj the Kepealmg and Amending Act lO [s] of lO’ 

318.1 Any person summoned under section 315, section 316 or 
Taiiore of jurors Section 317, who. Without lawful excuse, fails to attend as 
•to attend required by the summons, or who, having attended departs 

without having obtained the permission of the Judge, or fails to attend after 
-an adjournment of the Court after being ordered to attend, shall be deemed 
guilty of a contempt and be liable, by order of the Judge, to such fine as he 
thinks fit, and, in default of payment of such fine, to imprisonment for a 
term not exceeding six months in the civil jail until the fine js paid . 

Provided that the Court may in its discretion remit any fine or 
imprisonment so imposed 

1. Legislative changes 

Code of 1S08 — The floitl'» for a form not e\ccedin" sic months and the 
proviso ucro newlj added 

2 Failure to atlend — Effect of — See Note 2 on Section 315 

* 1882 S 31G 1B72 and 1861 — M 

f 1882 S 317, 1872 and 1861 —M 
1 1882 S 318, 1872 and 1861 ~^lI 


2 ( 39) 20 AIR 1939 Smd 209 (219 220) « Cri I. Jonr 2S I L R (1<»J0) Kar "W. Slmcaram Jtthana 
t i inpcror 




1778 IS 319 N 1-4; S 320] 


IiIABILITY TO SSnVE AS JDPOES 


K. — List of Jurors and Assessors for Court of Session, and 
summoning Jurors and Assessors for that Court. 

All male persons between the ages ol twenty-one and sixty 
Liability to sene ns shall, except as next hereinafter mentioned, be liable to 
jurors or assessor serve as jurors Or assessors at any trial held within the 
district in which they reside, or, if the “[Provincial Government i on 
consideration of local circumstances, has fixed any smaller area in thij 
behalf, within the area so fixed. 

a Substituted hy K 0 for “Local Government.” 

1. Legislative changes. — The lost twenty-three nords beginning from “or, if 
the Local Government" x\cic not found m the Code of 18S2 but were nenly added m tii® 
present Code. 

2. “All male persons.** — It is contrary to the usage of the country and emlncDllf 
undesuable that n gentleman of high ixwition, such as a hereditary Rttja, should be placci] 
on the list, oi if placed on such list, should ho summoned to serve ns an a's'sessot wile's it 
were known that he would bo willing to act as such^ 

3 “ Liable to serve.” — The meie fact that n person’s name is on the hstdofS’ 
not lender him liable to servo as an assessor unless he is liable under this section ThMi 
man may reside during the joar m more than one district and hts name might be 
m the jiuors’ or assessors’ list m each of such districts. But ho would be subject towre 
as a juioi or assessor onlj if he is residing m the district m which the tual is held A juror 
or assessor, who is absent for a long time from his ordinaiy place of residence, siU be ■ 
regarded as non resident m that place and will be exempt from liability to 6CC^B as ft juw*' 
or assessor under this section ^ 

4. Within the district. Where the Sessions Judge of Kanaia asked the Hish 
Couit for special permission to bold his Court at Sirs! instead of at Karaar. fhe High 
Court declined to permit it as no assessors wcic available for the sessions at Sir»i ^bich 
was outside the atca died ^ 


320.i The following persons are exempt from liability to serve as 
Exemptions jurors or assessors, namely : 

(a) officers in civil employ superior in rank to a District Magistrate, 
(aa) members of any Legislature in British India ; 

(b) salaried Judges ; 

(c) Commissioners and Collectors of Revenue or Customs; 

(d) police-officers and persons engaged in the Preventive Servicf 

in the Customs Department ; 

(e) persons engaged in the collection of the revenue whom 

Collector thinks fit to exempt on the ground of official duty^ 
(0 persons actually officiating as priests or ministers of their 
respective religions ; 


‘ 1882 ; S. 319; Igyj - s 404 
i 1882 ; S. 320, 1872 ; S 406, 


1861 : S. 333. 
1861 : S. 335. 


.. CSTl 1807 AU W N 167 (167|,I„ Mate 

1 . Cai) 18 AIll 1031 r.l 160 1160) i 32 Cn 1 m. El,„ Emriri. 

1. cec) I88C Rat SOI (304). ^ 



rXEMPTIONS 


(S 320 N 1-3) 1770 


(g) persons in Her Majesty’s Army, Navy, or Atr Force, except 
when, by any law in force for the time being, they are 
specially made liable to serve as jurors or assessors , 

(M surgeons and others who openly and constantly practise the 
medical profession , 

(i) legal practitioners (as defined by the Legal Practitioners Act 
1879), in actual practice 

(f) persons employed in the Post Office and Telegraph Departments, 
{k) persons exempted from personal appearance in Court under the 
provisions of the Code of Civil Procedure, sections 640 and 641 ^ 
(/) other persons exempted by the Provincial Government from 
liability to serve as jurors or assessors 
s See DOW the Code of Civil Froccdure ld08 (5 [V] of 1908) Si 132 and 133 

1 Legislative changes 
In the Code of 7555— 

The T\ora<i salaried m dau-'O (b) jiolicc ofticers awl in claii«c (d) an 1 the vshole 
clau'5C (i) aero not foiinl in tbo Code of 188^ but hate been aided in this Code 
Changes after ISOS — 

(l) A now clause (aa) was insetted aftei clause (a) bj tho Legislative Meinbeis 
Exemption Act 10^5 (23 Cx\iU) of 1925) It ran as follons 
’ (aa) ^fembers of cither chamber of tho Indian Legislature and members of v 
Legislative Conned constituted under the Government of India Act 
Tlio pro'^nt dause (oa) vios s ibsututed for the above dauso by tbo Government 
of India (\daptatioii of Indian Laws) Onlci 1937 

('») In clause (g) tho viorJ Navj and the worU oi Air Force were inserted b> 
the Amending Act I93i (3 j (^ikv) of I93i) and tbo Rcpoaluig and Amending 
Act 19^7 {10 [\] of 19^7) respccfivelj 

(3) In dause (1) tbe vvoi-ds Provincial Government were substitute t^for the words 
Local Government b> tbe Government of India (Adaptation of Indian Laws) 
Order 1937 

2 Scope of the section — Under this section cases of exemption are dealt with 
whiles 278 deals with cases of dfigMah/tcafiOM Thus the" Code makes a dear distinction 
between eaenjjDtion and diajunhdcation The jwr&ons enumerated in this section though 
tbe> are capable are not liable to serve as jurors or assessors (see S S’l) This right to 
exemption has however to bo claimed and established (S 324) Where the proper numbei 
of Europeans and Americans cannot otherwise be obtained, even the exempletl persons 
may, under tho proviso to S 826 sabs (3), bo summoned to tiy Euiopcans anl 
Araencans. 

3 Persons exempted under Civil Procedure Code — Clause (Ic) — 
Sections C40 and 641 of tbe Civil Procedure Code of IBSi are now 63. 132 and 133 of tho 
present Civil Procedure Code of 1908 Under the former section women who according to 
tbo customs and manners of tbo country, ought not to be compelled to appear m public 
are exempt from personal appearance in Court Under the latter section the Prov incml 
Gov ernment maj , hj noti6cation in the Official Gazette, exempt from personal appearance 
in Court any pocson whose rank entitles him to the privilege of exemption the names and 
residences of such persons being forwarded to tbe High Court 



LIABILIir TO sbuve as jupoes 


1778 IS 319 N 1-4, S 3201 

K List of Jurors and Assessors for Court of Session, and 

summoning Jurors and Assessors for that Court 

319. All male persons between the ages of twenty-one and 
Labiity tosenons shall, except as next hereinafter mentioned, be liable to 
jurors or assessors serve as jurors or assessors at any trial held within the 
district in which they reside, or, if the “[Provincial Government! on 
consideration of local circumstances, has fixed any smaller area in this 
behalf, within the area so fixed 
a Substituted hy A 0 for Local Go\ernment 

1 Legislative changes. — The lost twenty three words beginning from or f 
the Local Governraent neio not found in the Codo of 18 S 2 but ^cro ncnlj added la fe 
present Code 

2 ‘ All male persons "—It isconliaiy to the usage of thocountcj anlemincntlj 
undesirable that a gentleman of high position such as a hereclitarj Haja should be phe*! 
on the list oi if placed on such list should bo summoned to serve ns an assessor imlcss t 
ueie knoira that he would he willing to net as such * 

3 “ Liable to serve ” — • The mere fact that a poison s name is on the 1 st doe> 
not lenclei him liable to sene as an assessoi unless ho is liable under this section 

man may reside during the ycai in moie than one distiict and bis name might be enlffw 
in the jurors oi assessors list m each of such districts But he would bo eibjeet 
as a juioi 01 assessor onl> if ho is residue in the district in which the trial is held 
OT assessor who is aV«ml for a long tune from his ordmnr> placo of residence 
regarded as non lesdent in that place and will be exempt from liabilit> to sorie ass] 
or assessor under this section ^ 

4 Within the district — Wbeie the Sessions Judge of Ivanaia asked 
Couit foi special permission to bold his Court at Sirsi instead of at Iiarwar lli® ^igo 
Court declined to permit it as no assessors weie available for the sessions at S n 
was outside the aica fixed ^ 

SSOal The following persons are exempt from liability to serve as 
Exemptions jurors Or assessors, namely 

(a) officers in civil employ superior m rank to a District Magistral® » 
(as) members of any Legislature in British India , 

{b) salaried Judges , 

(c) Commissioners and Collectors of Revenue or Customs , 

(d) police officers and persons engaged in the Preventive Scrvi« 

in the Customs Department , 

(e) persons cneaged in the collection of the revenue whom It" 

Collector thinks lit to exempt on the ground of official dots'! 

(f) persons actually oihciating as priests or ministers ol 

respective religions , 

1882 S 319, 1872 S <104 1 861 S 333 
•I 1882 S 320 1872 S 4 06 1861 S 335 ^ 

Section 319 ~ Note 2 

1 { 97) 1897 AU W N 167 (1C7) In t! e matter of Bht plndar Bahadur Singh 

Note 3 

1 ( 31) 18 AIK 1931 Pat 160 (160) 32 Cn L Jonr 740 V<f Ljaz Z7t(»iin Shan r Empo'Of 
1 (86) 1880 Rat 804 (301) Note 4 
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(g) persons tn Her Majesty’s Army, Navy, or Atr Force, except 
when, by any law in force for the time being, they are 
specially made liable to serve as jurors or assessors, 

(ft) surgeons and others who openly and constantly practise the 
medical profession , 

(i) legal practitioners (as defined by the Legal Practitioners Act 
1879), in actual practice 

(/) persons employed in the Post Office and Telegraph Departments, 
(k) persons exempted from personal appearance in Court under the 
provisions of the Code of Civil Procedure, sections 640 and 641 
(/) other persons exempted by the Provincial Government from 
liability to serve as jurors or assessors 
« See non tbe Coda of Cml Procoil ire 1908 (S (VJ of 1908) Si 132 and 133 

1 legislative changes 
7n ihe Code of 1808 — 

The irords salaried in chn* (l») jiolice officers and in clauso (il) and the whole 
clau«o (i) Tierc not found in tbe Code of 19S2 but lu%e been atl led m this Code 
Changes ajtei 1808 — 

(1) A new clauso (aa) was insetted aflci cUuso fa) b> tbo Lc^tslativo 'Membeis 

Exemption Act 1025 (23 fXMU] of 1920) It nn as follows 
(aa) Afembers of either chamber of the Indian Legislature and members of a 
L egislatne Council constituted under (be Go^ernn')cat of India Act 
The present clause (aa) was substituted foi tbc above clause by the Government 
of India (Adaptation of Indian Laws) Ordci 1937 

(2) In clauso (g) the word Navy ant the wonls or Air Foice were inseited by 

tbe Amending Act I93i (J> I^wvJ of joji) and the Repealing ant Amending 
Act 1927 (W f\J of 1927) re«pcctivelj 

(3) In clause (1) thowoids Provincial Government wcie sabstitiitocf^for the words 

Local Government bj tlic Government of India (Adaptation of Indian Laws) 
Order, 1937 ' 

2 Scope of the section — Under tbw section cases of exemiAion are dealt w ith 
whiles 2"8 deals with cases of tfMgKoh/ictffjort Thus tber Code makes a clear distinction 
iefneipa crcwrpfAsn find dtstiuahRcation Tbe perstwv emmeratecl la ibis sectioa though 
they arc capMe are not liable to serve as jurors or assessors (see s 321) This right to 
exemption has however to be claimed and established (S 32J) tthero the proper number 
of Europeans and Americans cannot otherwise bo obtained even the exempted persons 
ina>, under tbo proviso to s 329 subs (3), be summoned to ti> Europeans and 
Americans. 

3 Persons exempted under Cml Procedure Code — Clause (k) — 
Sections CIO and C4l of tho Civil Procedure Code of 1B82 are now Ss 132 and 133 of the 
present Civil Procedure Code of 1908 Under the former section women who accoixling to 
the customs and manners of the country, ought not to be compelled to appear in public 
arc exempt from personal appearance in Court Under tbe latter section the Prov mcial 
Gov eminent maj , b> notification in tbe Official Gazette exempt from personal appearance 
in Court any person whose rank entitles him to tho privilege of exemption tbe names and 
residences of such persons being forwarded to tbe High Court. 



1780 [Ss 321 to 324] 


LIST OF JURORS AhD ASSESSORS 


321* (/) The Sessions Judge, and the Collector of the district or 
List of jurors such Other officer as the •(Provincial Government! appoints 
nnd as essors m this behalf» shall prepare and make out m alphabetic 
order a list of persons liable to serve as jurors or assessors and qualified 
in the judgment of the Sessions Judge and Collector or other officer ai 
aforesaid to serve as such, and not likely to be successfully objected to under 
section 278, clauses (fc) to (/»), both inclusive. 

( 2 ) The list shall contain the name, place of abode and quality or 
business of every such person, and, if the person is an European or an 
American, the list shall mention the race to which he belongs 
a Substituted by A 0 for Local OoTemment ’ 

1. Preparation of list of persons liable to serve as jurors or assessors 
— It 13 undesiiahlc that a gentleman of a high position, such as a hereditary Eajasbould 
Le placed on the list of jurors or assessors * 

322*'i' Copies of such list shall be stuck up in the office of the 
Pull cat on of hit Collector or other officer as aforesaid, and m the court 
houses of the District Magistrate and of the District Court, and extracts 
therefrom in some conspicuous place in the town or towns in ornearttw^ 
the persons named in the extract reside 


323«t To every such copy or extract shall be subjoined a no*'*® 
Object ons to list stating that objections to the list will be heard and 
mined by the Sessions Judge and Collector or other officer as aforesai 8 
the sessions court-house, and at a time to be mentioned in the notice 

324.^ (/) For the hearing of such objections the Sessions Judge 
Rex s on of 1 st shall Sit with the Collector or other officer as aforesaid an^ 
shall, at the time and place mentioned in the notice, revise the hst ® 
hear the objections (if any) of persons interested m the amendment there ^ 
and shall strike out the name of any person not suitable in their 

to sor-vt 05, an assessor, or -wVa Tnay righ 

any exemption from service given by section 320 and insert the t 
any person omitted from the list whom they deem qualified ior s 
service 

( 2 ) In the event of a difference of opinion between the Sessions 
and the Collector or other officer as aforesaid, the name of the propose 
juror or assessor shall he omitted from the list 

( 3 ) A copy of the revised list shall be signed by the Sessions Ju*^^ 
and Collector or other officer as aforesaid and sent to the Court of Session 

(<i) Any order of the Sessions Judge and Collector or other officer 
as aforesaid m preparing and revising the list shall be final - 

* 1882 S 321 1872 S 400 1851 S 329 

f 1882 S 322 1872 S 401. 1861 S 330 

t 1882 S 323 1872 S 401, para 2, 1861 S 330 

S 1882 Ss 324 325 . 1872 Sa 402 ,403, 1861 R-t 33L 332 _ — - 

Section 321 — Note 1 

1 ( 07} 1807 All IV N 1C7 (1C7) In O e matter of Dhup Indar Bahadur Siugh 
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( 5 ) Any exemption not claimed under this section shall be deemed 
to be waived until the list is next revised 
Annual mi ion (6) The list so prepared and revised shall be again 

el 1 st revised once in every year 

( 7 ) The list so revised shall be deemed a new list and shall be 
subject to all the rules hereinbefore contained as to the list originally 
prepared 

1 Annual revision of the list — Sub section ( 6 ) — llio list of jiuois 01 
assesaors can bo roMsed onlj once a jcar* 

335« In the case of any district for which the •(Provincial 
Preparation of ii,t Government] has declared that the trial of certain offences 
of spec ai jurors shall, if the Judge so direct, be by special jury, the Sessions 
Judge and the Collector of such district or other officer as aforesaid shall 
prepare, in addition to the revised list hereinbefore prescribed a special 
list containing the names of such jurors as are borne on the revised list 
and are, in the opinion of such Sessions Judge and Collector or other 
officer as aforesaid, by reason of their possessing superior qualifications in 
respect of property, character or education, fit persons to serve as special 
jurors Provided always that the inclusion of the name of any person in 
such special list shall not involve the removal of his name from the 
revised list nor relieve him of liability to serve as an ordinary juror m 
cases not tried by special jury, 
a Suilfifuffi b; K 0 foe Local GoTcroment 

326.1 (/) The Sessions Judge shall ordinarily, seven days at least 
D strict Uagistrata before the day which he may from time to time fix for 
to sammon jurors aod holding the sessions, send a letter to the District Magis 
a<isessori> trate requesting him to summon as many persons named 

in the said revised list or the said special list as seem to the Sessions 
Judge to be needed for trials by jury and trials with the aid of assessors at 
the said sessions, the number to be summoned not being less than double 
the number required for any such trial and including, where any accused 
person IS an European or an American, as many Europeans or Americans 
as may be reqyired for the purpose of choosing jurors or assessors for 
the trial 

( 2 ) The names of the persons to be summoned shall be drawn by lot 
in open Court, excluding those who have served within six months unless 
the number cannot be made up without them, and the names so drawn 
shall be specified m the said letter 

( 3 ) Where the accused requires and is entitled to be tried under the 
provisions of section 275, there shall be chosen by lot, in the manner 
prescribed by or under section 276, from the whole number of persons 
returned the juro rs who arc to constitute the jury until a jury containing 

* 1882 S32SA, 1872 and 1861 — Nj 
f 1882 S 326 1872 S 407. 1861 S 336 


Section 324 — Note 1 
1 1 8C) 1886 Bat SOI (304) 
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the proper number of Europeans or Europeans and Americans or of Indians, 
as the case may be> has been obtained ; 

Provided that, m any case in which the proper number of Europeans 
or Americans cannot otherwise be obtained, the Court may, in its discrctoa 
for the purpose of constituting the jury, summon any person excluded from 
the list on the ground of his being exempted under section 320. 

{<() Where, under the proviso to sub-section (3), the Court proposes 
to summon as a juror any person in his Majesty’s Army, the provisions oi 
section 317 shall apply in like manner as they apply for the purpose of 
the summoning of military jurors for a trial under section 316. 


1 Legislative changes 

2 Scope and object o! the section 

3 Letter to be sent only by the Sessions Judge. 


Synopsis 

4 . Assessor not summoned if can be cbostnby 
the Sessions Judge to make up oeficiMf; 

5. Names of persons to be drawn by Id 


hOTE to the Synopsis Bee the Koles indicated for the following topics i 
All jurors aiailable for nil triaU though double the Non-compliance— Efiect See Note 2 

number needed is to be summoned See Note 2 Normal procedure to summon for firet “ 
Pomi of precept See Schedule V, Form No. 32 sessions See Note 2 

Murder case— Summoning less than 18— Illegality. Object of lots. See Note 5 
See Note 2 Section not mandatory. Sec Note 2. 


1. Legislative changes. 

There tv as no material difference between the corresponding sMtions of the t 
of 18G1 and 1672 


D*//«£!Hce between the Codes of 1B72 and 18$2 — . 

The words “the Sessions Judge” and “for any such trial” were 
respcctl^ oly for the words ‘the Coart’ and "for any case about to be Iri 
such sessions," which occuircd m the corresponding section of the Cooe ot 
Chanoes tnti oduced tn the Code of 1898 — „ 

The words “seven dajs” were substituted for “three dajs” and the words or 
said special list" were added after the words “revised list " 


Changes made in 1923 — , , 

The words “and including. for the Inal" at the end of sub-s (l) were 
and sub ss (8) and (s) were added by the Criminal Law Amendment Act. 12 
of 1923 

2. Scope and object of the section. — This section fixes the 
number of jurois and assessors to be summoned by the Sessions Judge fof trials ^ ^ 
The noiinal proceduie contemplated is that all jurors or assessors should be sum 

for thp. /Inj,, cry -nhiM, a Pnni.nnl be tbC TlUrOK 


for the fiist day on T\hicli a cnmmal session commences, whatever may be tbe n 
of trials it may be profiosed to hold m the course of that session * 

Tiio total lumibcr of jurors or assessors so summoned are intended to be 
for all the trials, though, m ordci to fix a minimum, it has been proMdod that the » 
IS to summon nt least donblo the number of jurors or assessors required for any ' 
Inal to 1)0 held in the course of the session* ^ ^ 

The object of the section in summoning a number of jiuors or assessors is two 
firstly, to cn«urc that there is no reason for snspncion that any of jurors or — . 


.ailiW** 


Section 326 — Note 2 rmofror. 

1 . (’31) 18 AIR 1931 Pat 152 (153, 154) ♦ 10 Pat 107 • 32 Cri L Jour 797, Dcluiri itehton r 
(33) 20 AIR 1933 All 941 (911, 915) : 56 AD 210 : 35 Cri L Jout 6C8, Lata t. KtriFtror. 

( 16} 3 AIR 1010 All 54 (55, 60) • 17 Cri L Jour 17 (18). Chulta v Emperor. _ 

2 ( 31) 18 AIR 1931 Pat 152 (153) ; 10 Pttt 107 : 32 Cri L Jour 797, TkJiart llahtm r Evipero^’ 
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nthng on ft ivirticnlnr Inil ln« Icon ilantnl on tlie Court bj nn> ixr«o>' mtcrcsfod jn tiio 
•fiicccs^or f nlnro of the ifO«ccnlion* nnl secondly to lcft\o ft imrgm foi (ho«o ca<;cs T^hero 
am paiticular juror or jnrorq inn\ claim exempt on from being empanclltxl on (ho ground 
■of ill 1 nlth or eonie other rea‘«n * 

Tlic section IS not hoftc\cr mandatoiy* Allhoiigli tie section dcah ftith the 
Miiiiinoning of jurot'' for ft jMrticuhr Fe«!Sion ftnl has rcallj no concern nitli indiMtliinl 
cases at all * the u«e of U o iNonl onhimrih ehoas that it is ncithci illegal nor megular 
■to nnnmon jurors or assessors onlj for a ^ttieular trial and not for tlio A\holo of the 
seeeion or to suimiion less than ciglileen persons for ft munlei trial so long as the Judge 
takes cai-c to haxc summoned a snflicient number of persons to cinble him to choose the 
lequi'ile number of jurors or a® esbOrs from among (hem m the manner prox ided bj liift ’’ 
In Empeioi \ Ermanah ® fomfeen jiersons wore siiinmoncd to act as jiuois in a miirdci 
case Jsme of them appeared and weie chosen b> lot It was held that the trial was not 
bad It Is no jnrt of the intention of the Legislature eaid lUnkm C J to have a 
large ai-ea of selection m the persons attending upon summons on the theorj that the 
largCL the number of effectiae names in the Irtllot the greater the chance that the persons 
cho'^in w ill make good jurors 

IMicrc howcacr m ft murder trial less than eighteen ixnsons aic sunmioned and 
iess than nine are cho^ou out of them it cannot ho said that it wa» impaeticahle to get 
the rejuisito number, nainelj nme, and conseqnentlj llio jurj is not a aniidlj constituted 
one See Note 4 on S 274 

The section does uot rcciuirc that a fresh summons should be issued m the case of 
the failure to effect 6 CCT 1 C 0 on an) of the jurors oiigmall} summoned Thus where eighteen 
jurorv were stimmosed out of whom elcren appeared and a jiirj of soies persons on)} was 
empanelled it was heU that the failure to effect eerMco on some of the jurors against 
whom summonses had been i«sHed did not amount to a defect m procedure sufficient to 
■Mfiato the trial® 

3. Letter to be sent only by the Sessions Judge — The dutj of issuing 
a letter or precejt imposed on the Sessions Judge b> this section cannot legally be 
lotfotined bj a suboidmate Judge m tempoiaij charge of the current duties of tho Court 
of Se««ion* In tho undeimentionetl case* Itowland J of the Patna High Court was 
liowe^ei inclined to the aicw that tlie power of sending ft precept coull be exercised bj 
tin A«®i«tant Se«ions Judge 

4 Assessor not summoned if can be chosen by the Sessions Judge 
-to mate up deficiency In the case of deficiencx of jurors summoned or where 

3 ( 1C) 3 AIR lOlG AU al {5 j 50) 17 Cn h Jour 17 (17) Chulta \ Emperor 
-4 ( 31) 18 AIR 1931 Put 162 (153) 10 Pat 107 82 Cri h Jour 797 Dehart Mahton v Emperor 
S (38)25 AIR 1938 Fat CO (02) 39 Cn L Jour 302 Ran Babxi Jadav r Emperor (Ooc a&:«_sor 

absent on ia.j ot trial Fi.rson prcscot id Court and irbose name appeared in I Bt summoned and 

c) orfn as assessor — Tral i not contrary to law ) 


pract cc it is not usual for tho Sesjons Judge act ug under 8 320 to Eumnon a eiogle set of jurors to 
i ear all tbc cases that are set down lot bearing in a part cukr session but rather to summon one set 
of jurors for racli trial tiiat has to bo lield and tlus procedure Is in accordance with 8 S'*? }] 

8 (30) 17 AIR mo Cal 21 » (213 214 215 216) 57Call2‘>8 31 Crl L Jour 530 (FD) (Orermbog 
31 Cri L Jour 426 ) 

•a (40) 33 AIR 1910 Cal 30 (38) I L R (1911) 2 Cfcl 287 (DO) J/ahabir Siitjf r Amprror (Defect if 
any is cured by S 637 ) 

^ Note 3 

1 (eO)16«ORatI49(148] 

2 (41)28 AIR 1041 PatSO' (301) 19 j lod Cas 10 " JJiiilW* Cope t /Ta/i- 4Wuf iTafim 
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a juror i3 objected to and the objection is allowed, the deficiency can be mile up tj- 
choosing from pei-sona present in Court (see S 276, second proviso and S 270) There i3 d 
such piovision applicable to the case o£ assessors Tho Sessions Judge has, therefore m 
power to select any one to act as an atjessoi who has not been summoned under lb 
section ^ Thus, where the Sessions Judge hod requested the District llagistrate to saimneD 
five persons to attend as assessors but only one of these persons was present, wherenioa 
the Nazir of the Court was directed by the Judge to act as on assessor, it was held tbatis 
the Nazir nas neither a person on the list of assessors nor summoned to act as an 
the trial was illegal^ But, where out of the assessors summoned only three were prefit 
at the date of the trial and the Sessions Judge caused a summons to be served on » 
gentleman who was piesent m the Court and whoso name was in the list of pcrsois 
qualified to serve as assessors and chose him as an assessor, it was held that the tnilTU 
not illegal * 

5. Names of persons to be drawn by !ot. — An accu&cd person has a nsbt 
to claim to be tried, whethei bj a jury or with the aid of assessors, chosen with *tric 
legard to all the safeguards provided in the Code to secure perfect impartiahtj tbeoo]« 
in V lew being to seciue an impaitial tiial l)> i-endenng impossible any intentional selection 
of Jural'S 01 assessois to try a paitieulai case^ Thus, m the interests alike of the jury 
the assessors and the prisoner, it is desirable that the persons, who are m fact to serve es 
jurors 01 assessors, should not be selected by tho conscious choice of on> one whether* 
be the Distiict ilagistiate, the Judge or any olbei poison^ 

327«'‘ The Court of Session may direct jurors or assessors W 
Poivera to Bummoii summoned at other periods than the period specifiw 
another set of jurors section 326, when the number of trials before the Couft 
or aswsaota. renders the attendance of one set of jurors or assessors or 

a whole session oppressive or whenever for other reasons such direction lo 
found to be necessary. 

1 Scope of the section Section 826 provides for tho summoning of 
or assesaors for tho first day on wh ich the crimiual session r-n mn icae es, while fius ^ i_ 

' 1882 ; S 327, 1872 S 410, 1861 S 338 

Note 4 

1 ( 94) 1894 All W N 207 (207), Empress v Badn 

AlsQsceS 284,Kote5 _ 

[See however ( 38) 25 AIR 1938 Pat 352 (357) 39 Cn Jj Jour 725 Emperor t revisM 

(Onussion to follow the provisions strictly is only an irregularity HeW, m the particnlav cn ^ 

prejudice to accused was caused as tbo assessor who was not summoned, gavo his opmioQ m 


aesessors summoned but only three present ** 

Bummoned for any case on that date, aske 
eentlemnn whose name is m the assessors’ 

Jour 302, followed ) 

Note 5 

■ ’ • ■ V Emperor 

■ ■ QT pmperor 

3 ( 30) 17 AIR 1930 Cal 212 (215) 57 Ca) 1228 31 Cn h Jout 530 (FD) Emperor v Ermanolt. 
(91) 1891 All W N 207 (‘’07). Empress r Dadru 


h V Emperor. 

s|0f 

'nl* 
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proMtlcs for suminoning them at siilecqncot pciioJa Tims, if a sot of jiirois La\o boon 
summoned 1 j\ tho Sessions Judge for the nholc session, it is still open to him or to tho 
presiding ofliccr of anj of the Co irts holding sessions to summon another set of jurors for 
a particular trial if it is not eon\cntent oi prscticablo for the tiial to bo hold bj tho jurors 
of the set s immoned b> tho Sessions liulge under section 32G ' 

The ixD^cis under this section can bo exercised by an Assistant Sessions Judge 
Thus, T\here a case is adjourned to the next month after tho jurors have been summoned, 
ho can summon under this section a fresh act of jurors if ho thinks fit to do so, but such 
a course is not imperatiie though desirable so that it might not bo open to any person to 
suggest that there uas a possibilitj of imputing any flneh thing as packing of tho jurj or 
of outside influences being brought to bear on them Tho trial cannot bo challenged as 
illegal on the ground that he did not summon fresh jurors foi the adjourned date * 

328* Every summons to a juror or assessor shall be in writing* 
Form and contenta and shall require his attendance as a juror or assessor, as 
of summon the case may be, at a time and place to be therein specified, 

1 Summons to juror or assessor. — Torms of summons gn en m Schedule v, 
N09 32 and S3, am to be used under tbis section Service of summons is to be effected m 
the manner provided bj s CS and tho sections following it 

S29.f When any person summoned to serve as a juror or assessor 
ttlien Crown or iud»iy js in the service of the ®| Crown I or of a Railway 
eerrant may b« excused Company, the Court to serve in which he is so 

summoned may excuse his attendance if it appears on the representation of 
the head of the office in which he is employed that he cannot serve as a 
juror or assessor, as the case may be, without inconvenience to the public, 
a by \ 0 for Oorecain«ot 


Court may excu e 330«t (/) The Court of Session may for reasonable 

attendance of juror cause excuse any juror or assessor from attendance at 
or aa.-«s*or aoy particular session 

Court may reticle »( 2 ) The Couft of Session may, if it shall think fit, 

special jurors fioni at the conclusion of any trial by special jury, direct 
habdity to serve ag-iiQ that the jurors whO have served on such jury shall not 
as jurors for tweiie be summoned to scrve again as jurors for a period of 
twelve months 

a Sub-section (J) corresponds with section 330\ of the Code of 1882 which was added to it by Act 
13 [NIIIJ of 1696 


SSI.” (f) At each session the said Court shall cause to be made a 
Lt£t of jurors an i list of the names of those who have attended as jurors 
assc»=*rs attend ng and assessors at such session 

(a) Such list shall be kept with the list of the jurors and assessors 
as revised under section 324 

* 1BS2 S. 328, 1872 S 409, para. 1, 1861 S 337 

f 1882 S 329, f872 S 4tl, 1861 S 339. 

1 1882 S 330, 1872 S 412, 1861 S 340 

Ue82 S 331, 1872 S 413, 1861 S 341 

Section 327 — Note 1 

1 (41) 28 AIR 1911 Pat 362(361) 195 Ind Cas 107, ZJatJiori Gopc v 77a/i» AWuf //ahm 
2. (11)28 MR 1011 Fat 362 (ICI) 195 Ind Ca* 107, Balhori Gojw v JJa/xt Ahdul HaUm 
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( 3 ) A reference shall be made in the margin of the said revistd list 
to each of the names which are mentioned in the hst prepared under this 
section 

332/ (0 Any person summoned to attend as a luror or as aa 
lenaityfor non assessor who without lawful excusc, fails to attend <5 
attendance of juror required by summoiis, or who, having attended, departs 
or as es^or Without having obtained the permission of the Court, or fails 

to attend after an adjournment of the Court, after being ordered to attend 
^hall be liable by order of the Court of Session to a fine not exceeding o« 
hundred rupees. 

( 2 ) Such fine shall be levied by the District Magistrate by attachment 
and sale of any moveable property belonging to such juror or assessor wittim 
the local limits of the jurisdiction of the Court making the order 

( 3 ) For good cause shown, the Court may remit or reduce any fine so 
imposed 

{*) In default of recovery of the fine by attachment and sale, such 
juror or assessor may, by order of the Court of Session, be imprisone ^ 
the civil jail for the term of fifteen days, unless such fine is paid beioic 
end of the said term 

1 Legislative changes (0 nlt<d) 

2 Failure to attend — Effect of — Sec Rote 2 on s 8 I 0 

If an assessor has been absent for a long tunc from district A and has I, 

in distiict B so that he may be said to bate almost ceased to bo a resident of Wn 
he IS not liable to setv e ns an assessor in that district under s 319 Conscquentlj at ^ 
be fined under this section for non nltendanco as an assessor m obedience toftsn® 
sened m district A of which bo had no notice * ^ 

3 “Shall be liable to a line ” — The order of a Sessions 
an assessor is not open to appeal * 

4 “For good cause shown ” — The fact tint an assessor 
on which ho was summoned to act as i>uch and that he had produced a 
to tint effect would be a good cause under tins section ^ 


mdiCtlwlSc* 


S Codn 


f- — Sfiectal Provisions for High Courts 
333/ At any stage of any tnal before a High Court under ^ y 
To-ner of Advocate before the return of the verdict, the Advocate Genera 
Genera! to stay pro- ,f he thinks fit, inform the Court on behalf of Her waJ* 
that he wiU not further prosecute the defendant 
charge, and thereupon all proceedings on such charge against the defen 
shall be stayed, and he shall be discharged of and from the same j-g 
discharge shall not amount to an acquittal unless the presiding J“ ® 
otherwise directs - 


* 18S2 S 332 
j 1882 S 333 


1872 S 414 1861 S 354 

1872 and 1861 — N I 


Section 332 — Note 2 

I ( 31) 18 AIR 1031 Fat ICO (ICO) S'* Cn L Jonr 740 Hd Ejas III s am Khan v Emreror 
Note 3 

1 ( C7) 8 Suth ■W R Cr 83 (83) In re Cm r Stm nd Dots 

Note 4 

1 S e ( C7) 8 Suth R Cr 83 (33) 7 m re Oot r Sunn Dass 
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1 Scope of the section — The i^ower gnen fo tlio Advocate Ocnenl under tliii 
Foclion IS (be jioncr of entering a nolle prosequt, winch h an ontrj on the rcconl of a 
« tatomcnt (hat (he prosecutor will proccnl no further in Ins action The ixjnor does not 
depend on the consent of the Court which a Public Prosocutoi has to obtain when acting 
iinJci s 49t rnterin" a noUe prosequi is one of the rights and piivilegcs which an 
Advocate Gciioinl has In v irtiio of his itiipointiuent * 

2 The Advocate-General may not further prosecute— A nolle piosequi 
is cntci-cd where anj iniprojxir and \evfttions attempts aro imdo to oppress the defendant, 
ns bj rcjicatedh picfcrnng defective indictments for the same supposed offence, or where 
it IS clear that nn indictment is not siistainnble against tho defendant ' oi questions of 
difilcultj ariH. as to tho innsdiction of the Court* Thus where, after a trial bad 
commenced befoic n and a jur\ it retired under S SSfi of tho Code and was succeeded by 
6, and it was objected that s and tho ]«r> had no jurisdiction the Advocate General was 
allowed to enter a nolle prosequi^ Similnrl), where tho jurj gavo a verdict m a case, 
licforc the case foi the defence was hennl the Advocate General entered a nolle piosequi 
and tho accused was dt'chargcd * 

3, An order of discharge is no bar to fresh proceedings — An order of 
•discharge undor this section is no bar to frcab piocecdings being taken before a competent 
Jlagistratc uixin complaint, or upon a police leport, oi under s lOO (J) (c) * The same 
proceeding, however, m winch nolle piosequi was entered cannot bo reneu.ecl Thus, 
where A and B were mdictcd before tlic Court n being at that time an absconder, and A 
was discharge<l under this section on the Advocate General cnteimg nolle piosequi against 
liim, and subsequentlv wlien n was apprehended, the samo proceeding was sought to bo 
•continued against both a and n it was held that this could not bo done * 

334.~ For the exercise of its original criminal jurisdiction, every 
Time of holding High Court shall hold sittings on such days and at such 
fitting* convenient intervals as the Chief Justice of such Court 

from time to time appoints 

335.1 (/) The High Court shall hold its sittings at the place at 
rk«o o( lolling which :t now holds them, or at such other place (if any) 
as the •(Provincial Government), may direct 

( 2 ) But it may, from time to time, ^(?^ ^ with the consent of the 
••(Provincial Government], hold sittings at such other places within the 
local limits of its appellate jurisdiction as the High Court appoints 

( 3 ) Such officer as the Chief Justice directs shall give notice before- 
Noiicc of Blit n^N hand in the ^(Official Gazette] of all sittings intended to 

* 1882 S 33J, 1672 and 1851 — hil 

I 1882 S 335, 1872aodie6l — ^ll 

Section 333 — Note 1 

1 (3“’) 19 Ain 1932 Cal 099 (703} C0Cvl233 J4 Cri I, Jour 433 GiriMIa Cusi v ainder Gael (Per 
Mokcrji J ) 

Note 2 

1 {31} 18 AIR 1931 Cal 007 (012) 59 Oil 275 SSCriLJoarS Sher Smoh x Jile^idranalh 


Notes 


X SI eVh Idoo 

irm7>fror T Jtlendranath Bose. 
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be held for the exercise of the original criminal jurisdiction of theHgh 
Court. 

a Substituted by A 0 for ‘ Governor General in Council m the case of the High Coorl it f 
William or the Local Goyernment m the case of the other High Courts ‘ 
b The words in the case of the High Court at Fort William with the consent of ihe Govemor-GoBinl 
m Council, and m all other cases ' were repealed by the A 0 
0 Substituted by A O for * Local Government ” 
d iSubsftfufed by A 0 for Local Official Gazette '* 

t Place of trial of Biuropean British subjects 1 (Repealed by ihe Criminal 
Law /Amencfmeni Act lg23 (XII of ig23), section 20 ) 

The lepcalcd section ran as Wlotis 

336. The High Court may direct that all European British subjects and fersoB 
liable to bo tiied by it under S 214, who ha\o been committed for trial bj it tvilhia cerha 
specified districts or during certain specified periods of the year, shall be tned at the Qcdi 
nary place of sitting of the Court, or direct that they shall be tned at a partical-'u 
named 


CHAPTER XXIV. 


GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS 


33T.+ '‘1(f) In the case of any offence triable exclusively by ths 
Tender of pardon High Court or Court of Session, or any offence punnbaM* 
to accomplice vvjth imprisonment which may extend to ten years, or inf 

offence punishable under section 211 of the Indian Penal Code ww 
imprisonment which may extend to seven years, or any offence undw 
of the following sections of the Indian Penal Code, namely, sections 216A, 
369, 401, 435 and 477A, the District Magistrate, a Presidency MagJStfsM* 
a Sub divisional Magistrate or any Magistrate of the first class may. at 
any stage of the investigation or inquiry into, or the trial of the oHence, 
With a view to obtaining the evidence of any person supposed to have 
been directly or indirectly concerned in or privy to the offence, tend” a 
pardon to such person on condition of his making a full and true disclosure 
of the whole of the circumstances within his knowledge relative W t”* 
offence and to every other person concerned, whether as principal 
abettor, in the commission thereof. 

Provided that, where the offence is under inquiry or triab a 
Magistrate of the first class other than the District Magistrate shall exe^ 


f Code ol 1898, original S 337 . . ,i,j 

337. (1) In the case of any offence tnable eidusively by the Court of Session or H 8^ Coun ‘ ^ 
District Magistrate, a Fresidcncy Magistrate any JIagistratc o! the 
Tender of pardon inquiring into the offence or, with tho sanction of the District Mftgistrew *w 
to accomplice other ilagistrate nuy with the view of obtaining the evidence ft ““J 

j ^ ^ ^ ^ sup^sed to hine been directly or indirecUy concerned in or privy to 

• ‘ person 


fieCJ-^ 
. It it W 

the Lourl of Session or High Court as the cose may be 

(4) Every Magistrate other than a Presidency Slag strate who tenders a l«r<Ion “"f ' 
section, shall record his reasons for bo doing, and when any Magistrate has made sucli .L 
examined tlie person to vhem it has been made be shall not tiy the case himself, altliough tlic 
which the accused appears to have committed may be triable by such Mag strate 
1882 S 337 , 1872 S 347 , 1861 S 209 
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the power hereby conferred unless he is the Magistrate making the inquiry 
or holding the trial, and, where the offence is under investigation, no such 
Magistrate shall exercise the said power unless he is a Magistrate having 
jurisdiction in a place where the offence might be inquired into or tried 
and the sanction of the District Magistrate has been obtained to the exercise 
thereof. 

(lA) Every Magistrate who tenders a pardon under sub section (/) 
shall record hiS reasons for so doing, and shall, on application made by 
the accused, furnish him with a copy of such record 

provided that the accused shall pay for the same unless the Magistrate 
for some special reason thinks fit to furnish it free of cost ] 

( 2 ) Every person accepting a tender under this section shall be 
examined as a witness in ‘■{the Court of the Magistrate taking cognizance 
of the offence and in the subsequent trial if any] 

*1(2A) In every case where a person has accepted a tender of pardon 
and has been examined under sub.section ( 2 ), the Magistrate before whom 
the proceedings are pending shall, if he is satisfied that there are reasonable 
grounds for believing that the accused is guilty of an offence, commit him 
for trial to the Court of Session or High Court, as the case may be ) 

( 3 ) Such person, ^[unless he is already on bail], shall be detained 
in custody until the termination of the trial »#• sft) 

(«) (/?epeaW by the Code of Cnfninat Proesdure {AmenJmenl) Act, XVIII 
of /923.j 

oaI eubs (1) b; tlie Code of Criminil 


c Sub-scction (2\) was ibid 

A Siibilitutcd lot tlie words it not on bad ’ tbuf 

« Tlie words "by the Court of Sess on or Disb Court as the case may be appearing at the end of 
sub a (3) were orntt/ed ibid 


1 Leg slative changes 

2 Scope and object of the section 

3 Who can tender a pardon 

4 Power of Provincial Government to lender 

conditioaal yardao. 

5 Offence? In respect of which pardon may 

be tendered 

0 Ellect o! tendering pardon in other cases 
7 Stage at which pardon can be tendered 
S • Supposed to have been directly or in- 
directly concerned In or privy to. tbe 
offence ‘ 

■9 Condition of pardon 


10 Procedure In tendering pardon 

11 Recording reasons for tendering pardon 

12 Accepting pardon 

13 Disclosure, whether should be recorded at 

the ttme td the ten'dts oi patdon 

14 Ellect of pardon 

15 Forfeiture of pardon See S 339 

16 Examination of approver as witness — 

Sub section (2) 

17 Evidence of an accomplice— Credibility of 

18 Commitment of accused 

I 19 Detention of approver in custody — Sub- 
section f3) 


hOTC to tbe Synop*! s Sec the biotes ind eated for the followins top cs 


Aece<!.->or cs alter the fact See hole 17 
Aecotnpl cc and fpy See hole 8 
Accua-d s conduct as corroborat on Sec hot* 17 
Add lion of other otlence^ — ImmateriaL See 
hole 6 

35a 1 ly superior Courts Sec hole 19 
W x>d in accused » lioose and hu naiU— Cormbon 
t on S c Note 17 

•Circuit) tantial tri lenee See Sole 17 


Confession of accused is corroborat on See Kolel? 
Confess ons of co^accu^ed Sec hotel? 

Corroborat on by evidence of others taken pnot to 
pardon. See Ivote 17 

Corroboration of aeconiphee g evidence *5oe Note 17 
Custody— Jodiciat and not police. See hole 19 
Delegation not penmss ble See hole 3 
I> stnet ila-istratc pardoning — Compelent to t 
See Note lii 
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Effect of invalid liardoii See Notes 3 nnd C- 
Entry of nolle prosejm and subsequent oidwjce. 
See Note 2 

Evidence of a spy See Note 17 
Evidence of tutored son of accomplice not corto 
boraled See Note 3 7 

EsammaticHJ after /or/fdure of p-irdon Ste 
Note 16 

Explicable circnnistances v- No corroboration See 
Note 17 

Hearsay evidence inadmL->ib!e even lor foirobonu 
lion See Note 17 

Illegal conditions of pardon Sec Note 9 
Informal statemeiita at tender of pardon SeeNole^ 
10 and 13 

Jlotive or aniniosities — Not corroboration See 
Note 17 

No pardon to principal ofie nder See Note 2 
Non-explanation of suspicious circuro<taDces— Not 
corrolwration See Note l7 
Omisson to record reasons for iiardon See Note It 


Ora] sanction — Only irregulatity. See Note 3 
Pardon accepted or refused — Procedatt, S* 
Note 10 

Itersons bribing for release of wrongfully wt_d 
persons — Not accomplices See Note 17 
IVrson helping di«po-jil of murdered Wy— 3i 
ftccompltce Sec Note 17 
I’resoncc of accused before oecarrence— No«sr> 
bomtion See Note 17 
I’nor statements of accomplice See Note 17 
Inaction of stolen property froni pti« not o 
accused a possession — • No corrobotstion m 
N ote 17. 

Section no bar to trial under OrdiBanoes-Ccffl 
nutoient not needed Sec Note 18. 
Statements of other accomplices. See Not® 
and 9 

Slnet compliance with section See Note 2. 
Suspicion — No corroboration See Note l7 
Witnesses and not partakers — Not tecofflp 
See Note 17 


1 Legislative changes. 

Changes introduced b>j Act 28 [XVIUj of 292S — 

( 1 ) In suli section (l) ~— 

ffl.) The “or any offence . and 4T7A” are new See Note 5 

(b) The viords “at an> stage of the mve-jligation or Jnqmrj' ortnil® 

oflence ' aie oet\ See Note 7. . 

(c) Fen tlic woeds “tvith the sanction of tbo District Magistrate. as> ® 

Magistrate.” the pi o\ ISO to subs ( 1 ) bs3 bsen substituted See Note 
< 2 ) Tlio ■\^orcTa 'and shall, on application insdo by the accused, furmahtu®^* 
copj of such iccord,' m sub s (1a) and the proviso to sub s (lA), nre Wff 

(3) In sub a ( 2 ), the Mords ‘ in tbc Couit of iho Magistrate talcing ° 

offence and m tbo subsequent trial, if any" ba\o been substituted fof the 
‘‘m the case ” Sec Note lO 

(4) Sub section (4) has been omilterl and sub s (2i) is non Sc© Note IS 


2. Scope and object of the section. — This section empowers e 
to tender pardon to a jiexson who is supposed to have been directly or indirectly co 
in, or prny to, an offence under inresligation oi inquiry, on condition tbathQ ^ 
full and true disclosure of all the cireombtances withm his Lnon ledge m ^ ^ 

accused and to tho offence The object of tendering such conditional pardon ^ 
accomplice m the ciime is to secure the evidence of such a jwrson, and also to 
him to give tbo fullest details in respect of tho matter, so that points may b® 
evidfnce which may be capable of corroboration, especially in cases where jt is 
impossible to establish the guilt of the accused from other evideocc' lo 
therefore, of tho power to tender a pardon, the Magistrate should exercise a sound ifl ^ 


Section 337 — Note 2 

I ‘ " ■ ' ' . rets V Oanga Charan . . , Tj.. 812 

■ ■ • ■ “ ■ . ' 615 • 46 Cn D Joor 731 

■ ' tcqulriDg case to be commitlea to 

' ■ T a as 

I ■ ■ • * 274 • 45 Crl D Jour C73 212 . ring tbs 

* 'Jet of Reference •—The object of |{ I? 

pardon u lo enai>ie ine c-rown lo obtain erufenM vlucli Is otherwise sbnt nnt nnd thus to 


. T Ifulif- 
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discretion,* tind proceed with great caution nnil on ample grounds, mid with a clcai 
recognition of the risk which it ucccssanlj imohcs of allowing an ofTcndct to cacapo just 
punishment at the caiwnso of poasihlj innocent men* Wlicrc a Jlagistrato tenilerod a 
pardon to a Iverson who was the princ(i«l offender in order to obtain CMdtncc against the 
other accusetl it was held that the Magistrate had wronglj eacrci«cd the di'Cretion giicn 
by this section * 

The proMSions of this section do not nnplj tliat tho onl> inethod of obtaining the 
evidence of an accused jicrson against Ins co occu'vd is by (cjidcrmg a pardon to such 
person with all the conditions and safeguards mentioucd in the section ® It is tho right of 
tho Crown at any stage to enter nolle prosequi (Ss 333 and 401) and thereafter call such 
person as a w itncss for the Crown ® (Sco Note 16 and S 342 ) Siinilarlj , there is nothing 
in the section to compel the police to produco an accused poison who is intended to bo 
evamincd as a witness in tbe case for the tender of a pardon. The police can refrain from 
prosecuting such person although there is adequate caidcncc to justify his prosecution and 
if they do so, he will be a competent witness in tho trial of the other accused But such 
a course is to be highly deprecated and the evidence of simh a witness will bo entitled to 
httle weight* 

As special powers are conferred upon the Dlagistrate by tho section, he should 
exercise such powers in strict accordance with tho provisions of t!ic section.® 

Wbero action has been taken under this section and a conditional jiardon has boon 
tendered and accepted, it is not thereafter open to the prosecution to ignoio the provisions 
of this section and proceed under s 404 Thus, in such a case, the jirosecntion against the 
person who has accepted the pardon cannot bo withdrawn under 5 494 and tlio provisions 
of sub s ( 2 A) of this section which require the caso to be tried by a High ConrE or Sessions 
Court avoided In determining whether action lias been taken under this section, if tho 
manner m which the tender of pardon is made follows m substaneo the method prescribed 
m this section, the section must be held to apply and minor and immaterial irregularities 
or voiiatioas cannot be taken to affect the operation of the section ® (sec also Note 13 ) 

When tho prosecution wants to evamine an accused person ns a w itncss m cases of 
offences specified m the section tho proper procedure is to proceed under tins section and 
not under S 491 See Notes on s 491. 

3. Who can tender a pardon. — A District Magistrate has i»wcr to tendei 
a Jiardon at any stage of the investigation, inquiry or trial e\cn though ho himself may 

2. See C72 92) 1872 1892 Low Bor Kol 240 {248, 250), In the vtatler of Uga Po Aung 

3. ('03) 1903 Pan Be No 4 Cr, p 11 (14) ' 1903 P L R No. 52. Chulam ifd. r. Crown 
(•6B) 5 BuRi W R Cr 80 {85) ; Beog L R BupA t>l 459 (FB). Jn r« Etahee J}u7.s7t. 

4. ('21) 8 AIR 1921 Pat 499 (301), S7;cob7usjan Ahirr. Emperor. 

5 ( 37) 24 AIR 1937 Nag 17 (21) : 38 Cri L Joor 237 & 251 : 1 L B (1937) Nag 315 (FB), Amdumtgan 
T. Emperor. (Prormon is enabling and obligatory) 

6. ('29} 16 AIR 1929 Cal 319 (320, 321) : 56 Cal 1023 : 31 Cri L 7our 315, Elman v. Emperor. 

(■23) 10 AIR 1923 All 91 (107) : 45 AU 226 .25 Cn L loot 497, Emperor V. Ear Prasad Bhargata. 
(1900) 25 Born 422 (428, 429) : 2 Bom L R 1095, Quern Empress v. Hussein Eaji 

( 35) 22 AIR 1935 Bom 186 (168) : S9 Bom 355 36 Cri L Joar 937, Eeshao Vasadev t Emperor. 

[Bui see (’35) 22 AIR 1935 Cal 473 (474) 36 Cri L Joor 1218, Abdul Mapd r Emperor. (Section 49 1 
b not intended lo be used by proseention to get cridence ol accomplice )J 

7. (’37) 24 AIR 1937 N»g 17 (20, 21} 39 Cri L Jonr237 A 251 ; ILB (1937) Nag 315 (FB), Amdumigan 
▼. Emj>eror 

( 35) 22 AIR 1935 Bom 186 (189) ; 59 Bom 355 : 36 Cn Ii Jour 937. Eesluto Vasudeo r. Emperor. 

8 4|i&92) 1672.^ Low BurRiil246 (248, 250), JisBte matter of Nga Po Aung 
(’08) 8 Cri L Joui^lS (450) : 5 AU L Jour C91, SttUon C4an v. Emperor. (ProTkion* of this eectuia 
are very ealotsry, the neglect of which may easily lead to great diScnltieS.) 

9. rss) 25 AIR 1938 P 0 266 (269) ; I L R (1938) Lab €28 : 65 Ind App 383 : 32 Smd L R 937 : 49 
Cn L Jour SCO (P C), Pag^r S%ng\ t. Emperor. 
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not be bolding such inquirj or trial ' A Mngistiote of the first clas® not licing a Kdal 
Jlasistcate can tender a pardon, only — . 

(a) \n case the offence is under investigation if he has jurisdiction in the ila« 
Mherc the offence might be inquired into and tried, and the sanction o( i!* 
District Magistrate has been obtained therefor, or 

(b) m ca'se the offence is under inquir} or tiial if the ca^e is jicnding inqtiiq 
or trial before him 

The nords ‘ District Magistrate’ m this •’cction \iill include an Additional Distrct 
Magistrate on -nhom all the ponera of a District Magistrate ha^e been conferred tdu’ 
section 10 (2) ® 

The mere absence of a loi ittm sanction of the District Magistrate uhere it apfcs's 
•that m fact an ciial sanction v.a3 gi\cn, is only an irregulantj tvhich, under S 529 is td 
sufficient to Mtiato the proceedings if it was obtained in good faith® 

The tender of pardon being a judicial function* the Magistrate cnipOTiered to 
eveicise such function cannot delegate it to a police officer or to a subordinate tfagistrsA 
'Where a Magistrate, not empowered by law to tender a pardon, enoneouslj ingoodfutt 
tenders such pardon under this section the proceedings cannot be set aside mereljr on the 
ground of his not being so empowered (S 520, clause (g)] But if a Map trafe vhoto 
no jmisdtction m respect of such offence lenders a pardon such pardon is lues'll”^ 
the defect cannot be cured under 8 520* The person to whom such illegal pariM 
tendered continues to be an accused person and can ho tried and convicted along 
other accused ’’ He cannot bo examined as a witness (section 8i2), and if be iM 
examined his idenco is madniissiblc ® 

A special Magistiate appointed under S 24 of the Bengal Suppi-ess ou of Terroril 
'Outrages Act (12 [ xil ] of 1932) has power to tender a pardon under tbs ‘*ect on * 

4 Power of Provincial Government to tender conditional pardon -- 
There is no provision m the Code conferiing upon the Proi mcial Government a l^o^^ 
tender, to an accused person, a conditional pardon Such pardon can be tendcKd only 7 
“tho Magistrate and the Courts specified m ss 337 and 838 ^ But the fact that the Magistw^ 
m tendering the pardon did so after consulting the PioMncial Govemnient and ^ th i 
authority is an internal matter of admmislmlion which cannot affect the po°it on of|^ 


Note 3 

1 8«e ( 12) 13 Cri L Jonr 33 (34) 5 Sind LR 174 13 Ind Cas 873 Bmperer v , ,, 

2 ( 39) 25 AIR 1938 Lah 796 (798) I L B (1939) Dah 38 40 Cri L Jour 643 £m[tror r 
(Pardon tendered by such Additional District Magistrate without sanction of District JIasi-lra« 
invalid — Dissenting from AIR 1936 I/ah 353 16 Lab 694 37 Cri L Jour 515 ) 

3 { 08} 8 CnL Jour 445 (450 451) 5 All L Jour 691 SwRan NAnn v Bmpwor „n 

4 ( 38) 25 AIR 1938 P 0 266 (270) I L R (1938) Lah 6‘>8 65 Ind App 383 32 SndDR” . 
40 Cr L J 360 (P C) Dagir Sxngh v Eitperor (Pardon under this sect on la tendered as a P 
act) 

jjiotfer of Nga Po Awt(f 


Also see S 529 Note 1 

-7 (07)20 All 40 (41 42) 1897 AH W N n * b- 
B ( 72 92) 1872 92 Low 
3 (36)23 AIR 1930 Ca 
Sinlia T Emperor (P 

of committing him to tne sessions — Mnkcrji J contra ) 

( 35) 22 AIR 1035 Cal 281 (282) 36 Cri L Joot 884 ild SaUuddin v Emreror 

Mote 4 

I (OC) 4 Cri L Jour 145 (148) 33 Cat 1353 lOCal W N OC2 Da«jt Suio/i r Empfror 
40C) 4 Cri L Jour 44 (45) 10 Cal W N 817 P!o6«» BtngJt v Emreror (Evidence of a«« ^ 

under condilioim! pardon so offered Is wholly Inadmissible) 
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i>ccu««l or tlio aiprovcr* The ProMriml Government lii lio^c\cr ixiwei under S 40l 
to remit or sentoncog jiagscd flgninst tbo accused 

Ag to the cvercjgo of tlic Rojnl PrerogAtne of mclc^ geo seel on 40i 

5 Offences m respect of which pardon may be tendered — T1 o 
jiin-diction to tender a ivirdon to an accomplice js strictly limited to giich offences as nro 
fpccificalh mentioned m tlic goction itself* It is tlcteiinined g\it!i rcfercnco to the offence 
in respect of which the imcstigation h being modo oi the in iimy oi tual is held and is 
■not affected m nn> unnner lj\ n «ubecqocnt ‘iltcmtion of the charge or oflonco or bj the 
nltmiate result of the in\c«tigatiOTi inqnirj or Iml* or by the fact that tberc are aI»o 
other offences alleged or ebtrged against tbo accused* All that is necessary is that there 
fhould be an in\estigation or inqturj in jiogress relating to an offence refened to m tbo 
section* The words tiiabic ovcIusacIj by the High Court or a Court of Session mean 
‘ shown m the «econd schedule as "=0 triable * Before the amendment of 1023 conditional 
panlon coull be granted only m eases of offences triable b> a Court of Session or High 
•Court® The amendctl «cction provides specificallj foi tender of pardon m respect of 
foseral other offences enumerated m the section^ 

6 Effect of tendering pardon in other cases. — here a pardon is granted 
in rcapcct of an offence not specified m the section and the per on to whom pardon is 
granted is csaniined ai a witness such cMdencc is inadmissible The reason is that as tbo 

2 ( 3S) 23 AIR 1033 P C 260 (SCO) I L R (1938) Uh 623 CS I A 388 33 Sind X/ R 937 40 Cti 

L Jooi 860 (P C) Faqir Siiiyh t Emperor (OrctmliDg AIR 1030 Lab 853 10 Lab 694 37 
Cri L JoniSlS) 

Note S 

1 (33) 2) AIR 1038 P C *’66 (103) ILR (193<)) Lab 6‘>8 07 led App 339 8>SmdLR 937 40 Cel 
L Jour 860 (PC) Faqir Siugh v Emperor 

rSC) 23 AIR 1930 Cal 8i6 (3GC) 37 Cri L Joor 7o3 ILR (1937) 1 Cal 711 (PB) BariJtar Smha v 
Amprror 

flOOO^g) 1 LovBuc Rol 63 (62], Etnpess t Po Sin (llagislnte baa so power unde: 8 337 to 
esamine an accoaed person cbargoil under tbe Oamblmg Act ) 

2 (39) 20 AIR 1039 All o67 (971 572) ILR (1039) AU 736 10 Cri L Jour 8.>0 B/iola Nath v Empror 
( 21] 2“' Cn L Jour 670 (677) 63 Ind Cas 612 (613) (Ub) Sardara v Emperor 

('3o] 12 AIR 1923 Sind IOj (109) 19SitidLR 183 2o Cri L Joor 10o7 ^ataidlay JBmperor 
( 33] 20 AIR 1933 Fesh 3 (4) 31 Cri L Jour 212 Puhlte Proseonlor, Peshawar y 3!uqarrab 
[See also ( 26) 13 AIR 19'’6 All 500 (591) 27 Cri L Jour 1103 bhawani Prasad r Emperor (It u 


3 

( 15] 2 AIR 19l5 Sind 43 (45) 9 Sind L R 43 16 Cn L Jour 63* Harumal t Emperor 

4 { 25) 12 AIR 192o Nag 337 (33'') 26 Cn L Jour 111$, /sinaii Pan;u 7 Etiperor 

5 { 97) 1697 Poa Re No 3 Cr p 4 (6) Bhallu Stn^A 7 Empress 
•€ ( 84) 10 Cal 936 (937) Q leen I tnpress 7 Sadhee Kasai 

( 82) 1882 All W N 240 (’40) Empress 7 Gopal 

(20)7AJR19‘>0Lah21S(216) Ili8hl02 21 Cnh done 522, ilahandu e Emperor 


CttM truble by Magutratc concurrenlly with Court ot Session ) 

( CC) 3 Mad H C R App Iv (it) (The power giTcn to a Magistrate by S 209 of the Code of 1861 could 
not be properly cierciscd ciccpt with a view to comnut the case to a Court el Session.)) 

Al«OBeoS 3J8 Note 2 

[But tee 072 9-’) 1872 1892 Low Cur Rul 5S6 (537, 5''S) TlaDun^v Empress.^ 

-7 ( 37) 24 AIR 1937 Vag 17 (>0) 33 Cn L Jour 237 A 251 ILR (1937) Nag 315 (FB) Antdumiyan 
7 f nperer (Anjcndoifnt al-o ampUfies the power to tender a pardon erea during the course of the 
4nTC ligation ) 
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pardon is imantbonzed, the pciaon continues to be an accused person and no oath can If 
administered to him ^ See Section 312. Nor can such person bo prosecuted for giving Ks 
evidence * 

7. Stage at which pardon can be tendered. — Before tha amendment o[ 
1923, the Magistrate could tender a pardon only m respect of the “offence under inqniri" 
and there was a conflict of decisions as to wbcther the word “inquiry” included also th 
stage of the investigation hy the police' The amended section has definitely settheconfiii 
at rest by specifically providing that the pardon may bo granted even at the stage ofth 
investigation by the police - The Magistrate has power to tender a pardon at any ah?, 
1 e , until he commits the accused under sub-s. {2A) or discharges the accused.* The mm 
fact that the case is adjourned on application under S. 52G does not deprive the Jlagutra'? 
of his power of tendering a pardon.* 

8 “Supposed to have been directly or indirectly concerned in, or 
privy to, the offence." — The expression “any person supposed to have been direcu/ 
or indirectly concerned m, or privy to, the offence,” is a wide one and is not neceav i 
confined to a person who has been charged with the offence or who has been sent op 1 
the police for trial, as an accused person * It is not necessary that he should esaody oo^ 
what crime is being committed m all its details* All that is requisite is that there ao 
be tbe intention of assisting m the commission of the crime* and that the Magistrate su 
he satisfied that he himself took part in the crime to tbe extent that he admits Ma 
he IB in a position to give a true account as to what occurred * ^ 


Note 6 

1. ( 79) 2 All 260 (262), Empreu of Indta v. Asyher Alt, pmtinr 

[See however (’26) 13 AIR 1928 AU 590 (591) : 27 Cn L Jour 1103, Dhaioam 

(Even i! the pardon it invalid U wonld not prevent tbe approver being examined in tbe 
as a witness if he is not committed for trial along with the accused )] 

2. ('85) 10 Bom 190 (192), Queen Empress v. Z>ttta Jtxa. 

(’93*1900) 1893 1900 Lotv Bur Rul 51 (51), Nja Tha Sla v. Qtieen-Empresj. 


1 ( 22) 9 AIR 1922 Bom 139 (139) • *6 Bom Cn h Jour 728, Empreor v. J/oli 1-“^ 

(Inquiry does not include investtgalion by police ) meloJiS 

(•12) 13 Cn L Jour 33 (34) . 13 Ind Cas 273 5 Smd L R 174, Emperor v. AndaU (109“'^ 
investigation by police) (Ir 


2. (’37)24 AIR 1937 Nag 17 (20) 38 Cn L Jour 237 & 251 • ILR (1937) Nag 315 (FB). 
Emperor. 

3. ( 32) 19 AIR 1932 Sind 40 (41) 33 Cn Ij Jour 906, ^ii lluhammod v. Emperor. . 

(•ji\oor„T tnnr -Xis f?5Rl • Kft Tn.? r— ««•» fcoQV rr..»,\ nr....- „ r«,tvrnr 

. 0 


or. 


Andal 


. ' iPerSh*®^ 

' ‘ .. Entperor,\^^^ 

Hnda, J ) • v 

[See (’46) 33 AIR 1940 Cal 166 (168) ILR (1944) 2 Cal 312 (DB), D;ianapal» De ^ trff* 

person who assisted tbe criminals to the extent ol keeping a lookout to see whether lb® 


’ ■ : ■ ■ . ■■ i.sr- 

those who are in some way or other connected with tbe oSence In question ) 
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An accomi lice different from a •ipy \n nccoinplice la n person nho concma 
fulh in the ciiniiml designs of his co conspirators for n time nn 1 joins in the execution of 
those designs uhilc a spj or inforinct does not concur in those designs but enters into 
the conspiracy as agent for the prosecution for the sole purpose of detecting and disclosing 
it and of bunging the offenders to justice * 

The nord snpiio'icd docs not exclude a person nho confesses the guilt and pleads 
guilty to the charge but is yet uncomicfed it inciely excludes the person nho has been 
already conitctcd of the offence ® 

9 Condition of pardon — It has been already seen in Note 2 that the object 
of tendering a pardon is to encourage the approxec to gixe the fullest details so that points 
may be found in bis e\ idence nbicli may be capable of corroboration The law therefore 
requires not a cramped and constrained statement by the approver but a thorough and 
complete diaclosure of all the facts nithin his knowledge bearing upon the offence or 
offences as to which he gives evidence' 

It should howexer be borne in mind that the temptation to the accomplice to 
strain the truth should be as slight as possible and it is illegal to tender a pardon on 
condition that the prisoner should profess to haxe been present at the murder and to have 
personal knowledge of the circumstances under xvhich the offence took place as alleged by 
the prosecution * As to the effect of a breach of the conditions of pardon see Section 339 

10 Procedure in tendering pardon — The tender of pardon should be made 
by the Magistrate directly and should not be made through any police officer ' The 
Magistrate should at the time eiplam to the person to xvhom it is made all the conditions 
accompanying such tender of pardon and should also record bis reasons for tendering the 
pardon (sub-s (lA) ) If the person does not accept the conditions the inquiry or trial xvill 
proceed as if no tender of pardon was made If such person should accept the conditions 
It 13 the duty of the Magistrate to examine him as a witness under the rules applicable foi 
the examination of witnesses * As to whether the Magistrate should record informal state 
ments from the person at the time of tendering the pardon see Note 13 

11, Recording reasons for tendering pardon — It has been seen already 
in Note 2 that the Jlagistiate should tender a patdon to an accomplice only on ample 

(21) 11 AIR 19‘’4 Oudh 168 (168) 24 Cn L Jour 799 Sant Ham y Entfcror (The statement of an 
alleged approver who is not proved to have part c paled to the offence Ss not adm ss ble aga ost the 
accused.) 

( 09) 10 Cn Ii Jour 530 (532) 4 lod Cas 268 (‘’69) (Bobi) E^nperor v Percy Henry B irn ] 

5 ( 23) 15 AIR 19‘’8 Lali 193 (194 195) 9 Lab 550 '’9 Cn L Jour 577 Kanm Balhih v Emperor 

( 95) 19 Bom 363 (370) Queen Empreis v Jateeliaram 

i 10) 11 Cci L Jour 560 (564) 39 Cal 96 Sind Cas 119 Emperor v Chalwrbhuj 
( 12) 13 Cn L Jour 609 (663) 16 IndCfts 257 (Cal) Pulw Behan Das t Emperor 
( 28) 15 AIR l'i28 Lah 647 (649) 29 Cn L Jour 740 Afanyal Ba» v Emperor 

6 (64)7 X11 160 (163) 1684 All W N 314 Queen Empress v EaNu 
(■95) 1895,Rat 750 (752) Queen EmpreJJ t Dhagya 

Note 9 

1 ( 80) 11 All 79 (87) 18S8 All W N 289, Queen Empress t Ganya Cl aran 

(26) 13 AIR 1926 Pat 279 (281 286) 5 Tat 171 27 Cn L Jour 957 J^ilmaJlabT Emperor 

2 ( 92) 1892 Bat 612 (613 614) Queen Empress v Tati 6 

Note 10 

I ( 66) C Salh R Cr Letters 5 
Al«<5 see Note 3 

[See however (44)81 AIR 1914 S nd 164 (186) I LR (1944) Kar 97 46 Cn L Jour ■>18 *>17 Ind 
Cas 177 (DE) E»rii>eror v Ptr Imamihah (Ordmaniy a DLlnct Magistrate would himself tender a 
yardon to ihe accused person brooght before bun But where the person to whom pardon U to be 
’ ’ msy make an order in 
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grounds and in exceptional eases and tiiat he shoald exercise a sound judicial di'^'pticc 
before taking such a step Sub section (lA) provides that it is his duty to record his rencj 
for BO doing and that the accused is entitled to n copy thereof^ WTiere however k 
circumstances •which preceded tho grant of pardon prov ido by themseh es sufficient grcidi 
for the Magistrate s action and such circumstances appear on record it is not necessary hr 
tho Magistrate to formallj set out sudi ciicumstances in writing* Similarly whereto 
Magistrate states m Ins order that m order to connect the accused with the offence of i 
ceitam murder, it is essential to make an approxei in the case, there is sufficient compliai"* 
with the piOMSions of subs Ua) of Ibis section* The recording of reasons la merely i 
matter relating to procedure and is not a condition precedent to the tender of pardon. 
Thus an omission to record the reasons amounts only to an irregularity^ and will 
vitiate the trial unless it is shown that it has in fact, occasioned a failure of justice' Si< 
section 537 

12 Accepting pardon. — A petson can bo said to accept a pardon tenderedto 

him only when he actiiely assents to tho conditions of tho pardon and volunteers to 
make a statement with reference to the offence Where he expresses complete i|nora « 
and states that ho is indifferent as to whether a pardon is granted or not he cannot^ 
said to accept a tender of pardon.* But it is not necessarj that tho acceptance oi t- 
pardon should he m writing or that it should be expressed m any other manner h cef 
gathered from the circumstances Thus tho fact that he appears before the '3 

the capacity of a witness and not m the capacity of an accused person is a clear 

of tho fact that ho has accepted tho pardon tendered to him * 

13 Disclosure, whether should be recorded at the time of the 

of pardon. — The section docs not contempJato tho recording of any statement by t* 
projTOsed appioi er before the pardon is granted to him * 


Note 11 

1 (07 01) 1 Upp But Eul 81 (31) Queen Empress v Ifga Tun Bau iri^lur 

2 ( 09) 10 On L Joar 32 (34) 36 Cal 629 2 Ind Cas 497, Emperor v Annaia 

(Omission to state reasons m such a case is neither lUcgalily not irregularity which t ^ 
ceedngs) . 

(07 ’ - T BanuS^n9'^ (‘"L 


Emperor t 


''haran 


Sin^^ 

o ^ X.UUU1..1B 217 Ind 

Emperor r Fir Imamshah (A lawful tender of pardon is not inral dated by mere fail'^ 
teasona— A I E 1938 P 0 266 65IodApp368 1 L B (1938) Bah 628 * 

Jour 360 folioiiecl) ., 

( 33) 2 d AIR 1938 r 0 266 (269) I L B (1933) Lab 608 65IndApp388 32 Smd L B 937 
Jour 360 (P C) Singh y Emperor (R gbt of accused or BDororer is not afiected 

' ICCDSCd ) 

t„ V Emperor 


X ^ vtu I 1 dana itmgk 
. _ , Note 12 

' ■ (0»l 

otbA 

Lut. ljuiuuu uai Leeu aLLttpieu / 

( 38} 25 AIR 1938 Lah 796 (793 799) I L B(1939) Lab 33 40 Cri L J 543, Emperor v Amor 

Note 13 

1 ( 44) 31 AIR 1914 Snd 184 (183) I L B (1944) Kar 97 217IndCasl77 40 CrI L Jour 2 « ^ 
Emperor v P»r Imamshah (But a statement may be recorded under S 164 for the parpo=« 
of pardon) , ,f„iafil>^ 

(40)27 AIR 19 10 Nag 218(219) 187 Ind Cas 203 (203) 41 CnLJout 433 (137) IToriW^ 

^ Emperor 
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There is a conflict of decisions a** to nlietbci after the pinion Ins been granted 
the approver can bo oviminecl on oatli before the prelinnnarj inquiry m the committing 
Magntrate’s Court One viev is tint such an emminaticn is pormnsiblc under S ICl* and 
the other vien is that it is not* As there does not seem to bo any icaeon uhy s IGl should 
not apply to such case<<, it is submitted that the former view is correct 

14 Effect of pardon. — A\heie a pardon is tcndeicd and neceptod uiidci this 
section, the accused pci-^n ceR=c3 to be such from tbo moment the i aidon is acccptetl 
and 13 to be treated as a -witness thereafter It is not necessary that the prosecution should 
be tcitkdraitn in such cases ^ 

A pardon tcndeied under this section refers not only to the offence in lospect of 
-nhich it 13 tendeiod, but extends to all such offences also in connection -nith the same 
matter, as the appi-oaer has uecessarily to disclo^, m nial ing a full and true diselosuro 
of all the circumatanccs relating to such offence* In Queen Empress a Ganga Chaian * 
Straight J , observed as follows 

“IMiile, on the one hand, the condition is ‘a full and true diselosuro of the 
whole of the circumstances within his Knowledge lelativo to such offence, on the 
other a non compliance with it leaaes him open to trial foi the offence in respect of 
which the pardon was tenderctl, or any other offence tn connection with the same 
matter It must be borne m mind that, m countenancing tlie^o pardons to nccom 
plices, the law does not invito a cramped and conslrvmcd statement by the approvei, 
on the contrary it lequices a thoiougb and complete disclosure of nil the facts withm 
ba knowledge bearing upon tho offence, or offences, ns to which he gives evidence 
and when he has given his evidence, I do not think that tbo question of bow far it is 
to protect him and what portion of it should not piotect him, ought to bo treated m 
a narrow spirit ” 

■Where, however the statement of the pcison to whom a pardon was tendered 
disclosed a distinct offence of docoity -which was committed one month piioi to tho 
offenco in respect of which the paidon was tendered it was held that the tender of pardon 
did not extend to such an offence * 

A pardon once tendered and accepted cannot Ixi withdiAwii subsequent!) It is not 
for the Magistrate who has tendered a pardon to decide wbotbci tlio approver has or has 
not made a true statement It is for the Public Piosecator, nftci tho trial is ov cr, to give 
the necessary certificate under s 339 foi tho piosecution of the approvei for breaking the 
conditions of pardon The Magistralo Las no power to withdraw the pardon ® 

See also s 339. ^ote c 

IS Forleiture of pardon — See Seetioa 939 

2 ( 41) 31 AIR 1914 Kag 105 (118) I L R (1944) Nag 274 45 CnLJourC73 212 Ind Cai 449 (rC) 

* - , . _ - dAin 1910 Nag 

. etruled ) 

* ■ lanand 

_ ■ _ ^ ■ ' y Ainar Sit gh 

' . Z5o Cyt 

Note U 

1 (30) 23 AUn93CLab353 (354) IG lAh 594 37 Cri L Jour 515. Tajir SinjTi v ZMp.ror 

2 ( ^^) II All 79 (>'7) Ctiffn-Emprejj t Ganga Chantn 

(*21) 8 AIP IWl All 231 (234) 3’ Cn L Joor 699 SAiom Sunder t Einreror 

3 leSllAll'Otx?) 

4 ('2l)llAlR19-*4 \11220 (22'’) 40AH236 25 Cri L Jour 936 (FD', Sardarj r EMprror 

£See also (37) 3i Crl L Jour 84 («C) 165 Ind Cos 793 Jegal Singh t / mpfror (Trbl for fuch 

di llnct ouf iiee — Accused s statenicTit as approver and «iIih^» m prior trial is admusible )) 

5 (44) 31 AIR 19U <5 nd 18f (183 18Cj I £, R (1944) Kar 97 4GCnEJour21S 217 Ind Cos 177 
(DLl irnpererv Ptr Jmarnshah, 
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16 Examination of approver as witness. — Sub.section (2) — Sb- 

section (2) as it stood befoio tho amendment of 1923, provided that the person accept? 
a tender of pardon should bo examined as a witness "m the case,” and it nas held u te 
undermentioned cases^ that the words “in tho case” referred both to the magislena! 
inquiry and to the sessions trial and that, therefore, the appror er ought to be emminH 
in tho sessions trial notwithstanding ho did not fulfil the conditions of pardon mfe 
magisterial inquiry It was however, held m other cases that if the approver ehould 
an inclination to resile from his evidence before the committing Wagistrate the proscciitoti 
was not bound to examine him as a witness m the sessions trial as hiS examination before 
the committing Magistrate is a sufficient compliance with the provisions of snh s (2' 
The amended section now specifically provides that such person should be examined ai s 
witness in the Magistrate s Court and in Ike subsequent trial, if an> ^ There is still > 
conflict of decisions whether the section makes it obligatorj on the prosecution to eianire 
the approver in the Sessions Court where m the committing Slagistrate a Court he tn 
lesiled from his foimer position and broken the condition of his pardon The Lahore Hg 
Court^ and the Sind Judicial Commissioners Court* have held that tho approver mast 
examined m the Sessions Comt even in such cases, while the opposite view has cko 
expressed h> the Calcutta High Court * 

17. Evidence of an accomplice Credibility of. — In deahng^^^® 

question as to the weight to bo attached to the evidence of an accomplice, it is nKM'j 

to consider the provisions of s 133 of the Evidence Act, as also illustration (h) to 8 fl 
that Act Section 133 of that Act provides as follows 

"An accomplice shall be a competent witness against an accused person sn ^ 
conviction is not illegal merelj because it proceeds upon the uncorroborated testiooW 
an accomplice ^ 

Illustration (b) to section 114 runs as follows “The Court ma> 
accomplice is unwocthj of credit unless be is corrolwrated m material particuUw 
reasons undetljmg the presumption are — u e oa 

(i) that an accomplice is likely to swear falselj m order to shift the b ao 
to others, 


1 ( 94) 1894 Pun He No 14 Ct, p 44 ilamun v Queen Empiess 
{ 90) 2 VV eir 394 (394) In re Kwnarandy 
( 1900) 27 Cal 137 (139) Queen Ei ipress x Natu 

V 2?ala {Quare)] „ p,,, 

J 65, Sashx Eajbansh ^ ^ 



Note 17 

1 The follov:v\'i eattideal xcilhthe leitxmonyof anaecomplxce , thoPS'* 

(3C) 23 Ain 1930 Put 631 (532) 38 Cfl DJonr 72 JTflWKman Safeny v Emreror 
it mny prescmc tbe evlOence of accomplices to be onvorthy o( credit Is not compel!«l to do bo; 
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< 36) 37 Cii L Jour 840 (844) 163 Ind Cas 566 (Cal) Bimoi frtsfina ^ hmi^ior 
<’86) 8 Alt 120 (138) 1886 All W N 7 Qumr Empiess y Imdad Khan 

( IS) 14 Cn L Jour 677 (5«;6) 36 Mad 601 40 Ind App 193 21 Ind Ca? 360 (P C) Vailkinatha 

Ptllat V Emperor 

(26) 27 CriL Jour 918 (920) 96 led Cas 262 (Lab) Janij Stngh7 Emieioi 
(26) 13 AIR 19'>6 All 703 (706) 27 Cti L Jour 879 PartabStngkv Empetor 
(’30) 

(96) 

<85) 

( 13] 13 Cn L Jour 642 (543) 15 Ind Cas 614 (Bom) Eiipeior r Chotalal (Desre^ of corroboration 


‘ (Persons bribing for 

obtaining release of vroegfuU; confined persons are not accomplices and therefore their evidence maj’ 
be accepted without corroboration ) 

< 16} 6 AIR 1918 Cal 72 (73) 19 Cn L Jonr 959 Empeior v ATn&ilt Antoni 

<20) 7 AIR 1930 Cal 663 (666) 32 Cai L Jonr 204 (209) 22 Cn E Jour 225 Emieror v Anant 

Kumar 

(32) 19 AIR 1932 Cal 377 (380) 33 CnL Jonr 357 Surendranath Cosmmt v Empeior 
( 66) 5 Suth W R Cr 59 (59 60) Queen T Chuller Z)Aarfcjinj7i 


V Emperor (Convwtioa upon 


Jiahl V £)itpeior (Confession 

made to private person repeated before Magistrate but retracted four months later — Another accused 
toroing approier— HrU confession was suflScient to corroborate approier ) 

< 67) 8 Suth R Cr 57 (58) Queen v Ttam Sagor 

( 19) 6 AIR 1919 All 327 (328) 20 Cn L Jour 561 AVauddm r Emperor (Statement approier 
not corroborated— His statement chough not reliable casts doubt and accused is entitled to benefit ) 

( 68) 9 Suth W R Or 28 (28, 29), Queen > Nunhoo 
( 69} 12 Suth W R Cr 6 (5 7) Queen v Chxrag AR 

< 11] 12 Cn L Jour 5 (5) 9 Ind Cas 39 (Lah), Hira \ Emperor 
<11] 12 CtiL Jour 35 (37) 9 Ind Cas 232 (Lah) Uannay Emperor 

< 12) 13 Cn L Jour 183 (162) 13 Ind Cas 998 (Lab) Ladkhan r Emperor 

( 16) 3 AIR 1916 Lah 390 (393) 17 Cn L Jour 107, IFarjwm Sinjh v Emperor (There should be 
direct and material corroboration of statement of approver who is of i ecy bad character ) 

(16) 3 AIR 1916 Lah 339 (340) l7CnLJonr220 Ghiilam Ilatitl V Empcior 
( 24) 11 AIR 1924 Lah 235 (235) 24 Cn L Jour 696 Chaproha v E7npcror 
( 24) 11 AIR 1924 Lah 481 (482) 25 Cii L Jour 979 Khuihtiluhtttntiady Emperor 

< 25) 12 AIR 1925 Lah 253 (254) Nur Muhammad ▼ Emperor 

( 25) 12 AIR 1935 Lab 397 (399) 26 Cn L Jour 1335 Easoab \ Crown 

( 26) 13 AIR 1926 Lab 439 (439) 27 Crt L Jour 600 VuruAt \ Emperor 

( 27) 14 AIR 1927 Lah 681 (589) 28 Cri L Jour Bharkalt \ Emperor 

(32) 19 AIR 1932 Lah 657 (558) 33 Cn L Jour 935, Sanjaro Pan v Emieror 


■ , ^ I or (LccoH'incicg and 

uncorroborated staleznpot of approver is not enffic ent (or coaMCiion ) 

( 34) 21 AIR 1934 Lah 3>6 (347) 35 Cri L Jonr 1046 Vanpal Singfi v Emperor 
( 34) 21 AIR 1934 Lah 683 (585) 35 Cn L Jonr 752, Bxmal Pershod > Emperor 
(89) 12 Mad 196 (197) 2 llcir 519, Queen Empress v Arutiiipa (Judge should caution jury not to 
accept eiidence of Bppto\er unless it is corroborated, osusston to do so amounts to misdirection) 

(09) 10 Cn L Jour 567 (568) 4 Ind Cas 391 (Mad) tn re Muthan Fapayya (Corrobocat on moat 
be by luatecial facts (ending to point accused as guilty person ) 


( 11 ) • . 

(14) ■ ■ I • ' 

( 1 .’) 

(25) ■ 

by a spy who encourages a person to commit a enme U of co belter value 
and cannot be accepted w (hoot corroboration } 


A iZalanta 
mjierw (Evidence given 
than that of an accomplica 

y 
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{ii) that he being necessarily a man of bad character, his evidence laOiC-b 
suspicion, and 

(ill) that the eMdenee gi^en by an approver in the hope o£ pardon would rca> 
sarily be biassed m fa%oiir of the prosecution ® 

The utmost caution is, therefore, nccessarj' in considering the weight to be attacM 
to such evidence* and the presumption that an accomplice is unworthy of credit, 
corroborated in maternl particulars, has, therefore, become a rule of practice o! almcS 
universal application* It is, however, jiossiblc in exceptional cases and under spccu 

( 25) 12 AIR 1925 Oadh 374 (375) 27 Ondh Cas 385 26 Cn L Jonr 1412, Mtirh Brahman v Emftn 
(Acquittal of some accused for want of corroborAtion of approver’s evidence— IVeight of cTidencc e 1 1 
affected ) 

( 31) 18 AIR 1931 Oudh 172 (176) 32 Cm L Jour 860 6 Luck C68, Bhuneshnaxt Pershad v Em:mi 
^ (But cMdecce of spies associating with accused to eatiap him docs not require corroboration) 

• • mperort EgaPo 

• . • . , (1937) 1 Cal Vn ^ 

Ilarxhar Stnha v Emperor (The evidence of an accomplice whether dealt wth under S 
discharged under S 494 (a) or acquitted under S 494(b) is the evidence of an npprmer andasw 


• r V Jflwafdi fa'"''' 

. ’ to 

( ffii'fi considwbly upon circumstances under which it is given) 


mperor 


n freed*® 
.rated*" 



} M ^ 
than tbi' 

UMa Xalh v 
WO(FIl) Xm’/t'I'SL 


,ur en«’ 
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circnm'tinces that the Court conkl notnithstiruling the above rule of luiilcnco and 
caution, give credit to the accomplices testimonj ngain'st the accused even without 
corroboration, and in '’uch ctoea s 133 of the HMdenco Act provides that n conviction i3 
not illegal merelj because it pioccods upon such imconobomtcd testimony of an accomplice ® 

( 3G) 37 Cri L Jour a 10 (813) 63 Cal 819 IbS Ind Cas t>C6 (Cal) JSimal v Etnicror 

( 31) 21 AIR 1931 Cal 114 (116) 3a Cn L Jour Sal SfciSorfas Datv v LinjKror 

( 32) 19 AIE 1932 Oudh 11 (15) 33 Cn L Jour 287 Jat Singh v Ariipcror 

(•25) 12 AIR 1925 Oudh 715 (716) 26 Cn L Jour 1317 Sheo Naratn Svigh v Emperor 

( 27) 11 AIR 1927 Lah 531 (o99l 28 Cn L Jour 623 Earkatt v Emperor 

( 23) 24 Cn L Jour 723 (730) 73 Ind Cas 963 (970) (PW) Madan v Ampcjor (Pailure to raise prcsninp 
tion 18 error of law 1 

( 14) 1 AIR 1914 Mad 323 (326) 15 Cn L Jour 417 Sarayana Ayyat v Empcroi 

( 84) 7 All 160 (162) 1834 All AA N 314 Empress v Kallv 

( 12) 13 Cn L Jour 767 (768) 17 Ind Css 79 6 Sind L U 106 Etnieioi v Isardas 

( 24) 11 AIR 1924 Lab 357 (3aS) Tota Singh ▼. Emperoi 

(15) 2 AIR 1915 Cal 73 (74) 15 Cn L Joor 439 (43S) Munessar Ahir v Empeior 

{ 25) 12 AIR 1925 Oadb 1 (3) 27 Oudh Cas 40 25 Cn L Joat 49, AJimiirt Lai T Empci or (ItnpOs’i 
bility of corroborative e\ idenco does not dispense with necessity tbereot ) 

( 31) 21 AIR 1934 Oudh 90 (92) 9 Luck 355 ZiCntJoazZOl ilahadeov Emperor 
(31) 18 AIR 1931 Pat 103 (109 110) 32 CnL Jour 333 Kailas Mtsstr v Emperor 
( 14) 1 AIR 1914 Oudb 176 (131) 15 Cti L Jour 410, nustam Singh v Emperor. 

( 23) IS AIR 1923 Pat 630 (631) 8 Pat 235 30 Cn L Jour 137. Pa»£in » Emp» oi 
( 90) 14 Bom 831 (336) Qaren Empress v Chagan Dayaram (Omusion to foJloiv this rule of practice i> 
not error of law ) 

(35) 22 AIR 1935 All 132 (133 131) 36 Cn L Jour 617 AMutSofamv Emperoi 

(35] 22 AIR 1935 Cal 513 (317) 62 Cal 238 36 Cn L Jour 1115 (S B) Emperoi v NvmalJiian 

Ohose (Rule lequiriiio corroboration though one of prudence has become eaquivalent to rule of law ] 

(35j 36 Cn L Jour 1202 (12031 157 Ind Cas 626 (628) (Lab) Afa Md v Emperor (The rule which i 

one of prudence has acqu red the sanctity of a rule of law ) 

( 25) 12 AIR 1925 Lab 203 (269) 26 Cn L Jour 769 Feiote Khan v Emperor 

[See (1863) 2 AA eir 796 (797) In re Palavasam (Though this is the general rule, conviction ou basu of 
uncorroborated teatinioa; of accomplice need not necessarily set aside )] 

5 ( 39) 26 AIR 1939 All 567 (571) 40 CnL Jour 850 ILB (1939) All 736, Bftola 27«f;» r Ampere? 
(The question as to whether or not the statement of the approver should be taken into consideration or 
should be totally rejected is one which will depend upon the citcumatanees of each case — ^o hard and 
fast role can be enunciated which will govern all cases ) 

{ 39) 25 AIR 1938 Rang 177 (178) 39 Cm L Jour 531 1938 Rang L R 190 (P B), King v Nga ilyo 
(The presumption is not a hard aud last presumption but can be displaced in the circumstances of e. 
particular esse ) 

( 37) 24 AIR 1937 Rang 209 (210) 38 Cn L Jout 785 1937 Rang L R 110, Nga Atmg v 

( 36) 23 AIR 1936 Pat 531 {o32) 33 Cti L Jour 12 Uanwnan Salin^ v Emperor (Though the Court 
may pre ume the cvideuce of accomplices to be unworthy of credit, it is not compelled to do so ) 

( 23) 12 AIR 1925 Oo5t] 715 (716) 26 Cn L Jout 1317 Slico 27orav>v Svnph v Emperor 
( 87) 9 All 529 (554) 1837 All AA N 156, Queen Empress v Cobardhan 
( C6) 5 Sulb AA R Cr 80 (83, 91 92) Beng L R Sup A ol 459. In re Fllahee Dili sh 
( 89) 14 Bom 115 (120 121) Queen Empress ^ Maganlal (let Scott, J) 

(01) 1 Cn L Jour 211 (214 215) 1 All L Jour 110, AMul Earim v Emperor 
(271 11 AIR 1927 All 90 (91) 49 All 181 27 Cn L Jour 1369 Balehandt Emperor 
( 23) 12 AIR 1023 Ml 223 (226) 47 AH 39 27 Cn L Jour 836 AWiil IVafiab v Emperor 
( O'-) 1893 All AA N 23 (23) Queen Empress v Txpru 

( 10) 11 Cri L Jour 411 (441) 7 Ind Cas 185 (All), EaVarany Emperor (Evidence must be so far 


AIR 1929 Cal (■22 (■>>11 31 Cm L Jout 809, 1 nperor v Halheics 
CutbAA RCr^s^4^) Queen y Koa 

SulhAA RCrSlO') OBengLR \pp MR <>uemT MaJnma CAundra Eu 

^iilh AV nCf 'll ii'i T- f\ , . r> ^ *■- • i /|_ — open to erm*' 


(•29) 16 
(73) 19 
(71) 17 
(701 n 
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But except m such special cases it is the duty of the Court to require corroboration of th 
evidence in material particulars before basii^ a cotiMCtion thereon,® and it js also the duff 
of the Judge to ^ arn the jury of the danger of con^ icting an accused person merely on th 
strength of the accomplice a evidence ^ 

It IS not necessary , hoi\ e\ er, that an accomplice should bo corroborated ae regards 
ea ery portion of bis statement and m all jts details * In deterniimng the v^ight to h 


( 31) 18 AIR 1931 Lah 178 (179) 32 Cn L Jonr 684 Sh£r Jang v Emperor 
( 17) 4 AIR 1917 Lah 323 (327) 1017 Pun Be No 9 Ct 18 Cn L Jonr 536 Ghulavi r Emperor 
■ ” >- - » - — » irayanatvami 


(78) 1 Mad 391 (395) 2 Weit 799 Reg r Itamaswamy Padayachx 

i 


uc 226 Jiamaiwmy v Swpn'S' 


( conr 

berated testimony of an accomplice must be acted upon if beliered m ) 
i 32) 19 AIR 1932 Oadb 11 (15) 33 Cn L Jour 287, Jaistngh r Emperor 
(31) 38 AIR 1931 Pat lOS (109 110) 32 CnL Jour 383 Kailash ilisstr v Emperor 
( 33) 20 AIR 1933 Pat 500 {50‘» 503) Emperor v Wajtd Sheikh _ _ 

( 15) 2 AIR 1915 Lab 36 (23 SO) 36 Cn L Jour 354 1915 Pud Re No 17 C-, Balmokand f 
[See also ( 07) 29 AU 434 (440) 5 Cn L Jour 360 4 All L Jour 310 1907 AU T? N 140 Empem 
Kehert r-wrer 

( 36) 3 AIR 1916 Lah 32 (35) 18 Cn L Jour 29 J9l7 Pun Re No 2 Cr, Barkat Ah 
(Section 133 Evidence Act contafns the role of law and S 134 IlJust (b) of the game Art u 
a rule of guidance to assist Courts ) 

( 80) 1930 Mad W N 169 (171 172) Kuppuswamy Iyer r Emperor J , .j, 

6 (85) 22 AIR 1935 Oudh 1(3) 10 Luck 281 36C«LJeorlS6 rurah v Ewpcror (Th« « 
of an accessory after murder is virtually that of an accomplice ) 

<82) 10 AIR 1932 Cal 295 (296) 33 Cn L Jour 4?7 Golam Asphia v Emperor (Ad »«o»I 
includes one who poses himself as an accompl eeand bis eMdence requires corroborat on ) le/itn. 
( 82) 19 AIR 1932 Oudh 317 (319) 7 Luck 511 83 Cn L J 920 Emperor v ilaibool a 
< 19) 6 AIR 1919 Bom 164 (166) 43 Bom 7J9 20Cri L Jour 497 Emperor t 
a confession of eo accused ) ^ 

(98) 2 Cal W N 749 (750) ilanki Tewan v Amtr ffossein (Confession of coBCCUsei“I . 

evidence of the very weakest kind and it uncorroborated is not sufficient to warrant a cenv tW ! 

( 12) 13 Cn L Jour SOS (315) 14 Ind Cas 849 35 Mad 247 Emperor r Eilakania 
( 29) 16 AIR 1929 Oudh 321 (326) 30 Cn L Jour 9‘>2 Lale r Emperor ^ ^ , juty 

issed) 


( 29) 16 AIR 1929 Nag 233 (234) 30 Cn L Jour 333 iftsay Emperor 

( 27) 14 AIR 1927 Oudh 369 (378) 2 Luck 631 29 Cn L Jonr 129 Ram Parsed r EiUprrW 

( 24) 11 AIR 1924 Rang 173 (174) 1 Rang 609 25 Cn L Jour 381 Alaung Lay v Emperor 

(25) 12 AIR 1925 Sind lOo (108) 19SindLRl83 25 Cn L Jour 1057 EaiewHa ▼ Emperor 

7 ( 36) 37 Cti L Jour 999 (l00‘» 1003) 164 Ind Cas 779 (FB) (Cal) Motx Lai v Emperor ^ 
( 34} 21 AIR 1934 Cal J14 (116) 85 Cn L Jour 551 Skxbadas Daw v Emperor 
accomplice — Judge sitting without jury must treat himself as jury and apply same rules as 
with jury ) 

( 32) 19 AIR 1932 Cal 295 (296) 33 Cri L Jour 477 Gofuns Asphxa v Emperor 
(1925) 133 L T 736 (738) 89 J P 175 41 TLB 635 28 Cor C C 47 R« v Rrrte 
( 12) 13 Crl L Jour 305 (314) 14 Ind Cas B19 35 Mad 247 Emperor v EtlaKanla 
(89) 1889 Rat 466 (1C6) Queen Empressv Rama 
(96) 1890 Rat 848 (843 849) Queen Empress w Dhondx 
( 68) 10 Suth W B Ct 17 (17) Queen v ByKunt Nath 

(24) 11 AIU 1924 Cnl 701 (702) 61 Cal 160 25 Cri L Tour 1000 E» ireror v Jamaldx 
(80) 2 I\eir 742 (744) Ztt re Alagappa i Bah 
( 08) 4 Mad 11 C R App vh (vii viii) 

( 28) 15 AIR 1928 Oudh 207 (208) 29 Cn h Jonr 311 Jl/ain Ram v Ei iperor 

< 28) 15 AIR 19‘’8 Pat 630 (C3I) 8 Pat 235 SO Cn L Jour 137 Rattan v Emperor . 

S (41) 23 AIR 1941 Oudh 130 (138) 42 CnLJoDrl6S 191 Ind Cas 460 (DB) B/pflw 
V Emperor. (It is not necessary that (be story of an accomplico should be corroborsted 
particular of the crime When it is established that there are good grounds for belcring 
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I/’ Firl) fMlrn''o nnl sn'iinl of rr-TurM in j-orl rtil^r 

m'‘-r tlif* (’oirt mii't rxfrci"'' c'rrfiil ilie^nm nnt nji nnl ron= kr «11 tl*' «irToirlirs; 
( imim=tin''<'F mHulinq Oif* cljirf* l^r mil anlo^IcnlF of tli/' fl''coinj hfv 1 } o of hi 
r(iinrlict% tn tho cnm" «nl Xh*- circmn •-■nirf^ «nl(r wlidi li i CMlrrop n (rnrl<-nvl* 


fl 'V I ftorj br Teuton ct rx of f«rol»)f»t on cn mtUnO fclnli Infl Ml rj; II • ifrutril ll» 

Court cin comp mWj lo Mnclml'm ** l» H " trulh of Ihe «l o1« Hory on uneorrotontM |v) nt« m (»r 
at Ibcy lmf>1 calc Ihc nimc *cru«M— Alll 1®SC Itani; 37J 37 Cn L Jour P5J rr! ol on ) 

(Sfl)50 AIR 1939 All Cr“ (S‘l) fOCnLJoura*C II 11 (193^) AH 7J6 riiol^Aaf^T Fni^rer (3tp« 
fart th»t an atTro'cr maVrt a wrenA tUtomcnl cn a pattciiUr ps nl wilt not Jurt fj tl • toUl rc ^ct on 
of i if p> dcncc at rn in otbrr rr*;*^* * cxldcncc U lru<lirortli; and full; corroborated ) 

(ISKl) ISCoj C C291 (1JR) Tcff T rfcomn* CAolafjlOf 
ns) 14 Cn L Jour 225 (229) 19 InJ Cat 321 (Horn) Fnpfn^r 

{t.5) 12 AIR lt»’5 Cal 972 (074) 82 Cal S35 28 Cn L Jour 1937, Lcdii J/ofId t / mprrer 
(•C'>) 11 Solb W nCr 21 (21) <iircn r /TaUd CAoni 

(12) 13CriLJpur30S(315) UlndCatSli 3'» Mai 247. rnjvrer r Ailohnfj 
{*92 ?C) 1 Lrr Cur Rut 118 (152) Sa^i JTve a Qura-FnirfU 

( 90) IbKC All \\ R C5 (CC) rmrretx t Ft rc 

9 ( 43) 30 AIR 1913 Lab 8 (C) 41CriLJourC2 203 Ind Cat 8 SAcra r / mfcror (It it not correct 
lo t‘atc tbat 1 ) e cridcncc of an accompi C« In a rate of dacdlj it not cnlillrd to any credence if I « 
made bit ilatemcnt at an apptrtcr finder S 181, Cr I C , aficr all ibe accused bad been arrcslM 
and rccotenei of tlolen rroprrty made from them Tbit U a enl eltm to «bieb Ibe etidenee of 
altnort eifty aprrOTcr It laljwt becaote the iiuettlon whether fttnlon tbould be tendered lo an 
accompt ee it Fcnerally eontldered at * late tuge when the Intetl gat on of the cast It eompteled ) 

(*99) 18 Ain 19.’9 Cal 622 (821) 81 CH L Joor 900 JmpcrecT WafArtra 
( 29) 1C AIR 1929 Lib 950 (851) 31 Cri L Jour 517. 7/alUrn Smgb r f inpcror 
( 83] SO AIR 1933 Tat 96 (99) 31 Cci L Jour 411 JliFAunalA Tanday t I itperfr 
{ 87) 9 Alt 523 (554) 1887 All W S l56 C<'«'t-Cinjirco * Qobardar 
i 01) 26 Lota 193 (197) SComLCeOl rmjvwr ifalAar aiartand 

(33) 20 AIR 1933 Dom 24 (25) 34 Cri L Jaor 136 Atliaab rc;ciab r Emftrar (A i<er<on who bat 
betn eooTicted aod leotenccd on bit own plea cootlnuet to bo an accoropileo and bU eiidcneo ibouli bo 
corroborate ] 

( 13) 14 Cri L Joor 2’S (217) 19 lad Cat 321 (Dom) Emperor j Kuberappa 

(•29) 16 AIR 1929 Com 296 (802) 83 Com 479 31 Cri L Joor 65 £rnprror t C £ /linj (The 
tcEt mony of aecompl eee, who are not by polce-oflicer isto oQcring them illegal gratification or 
bate not willingly done to t«<iuiret a moeb il gbtec degree of corroboration ) 

(79) 4 Cal 483 (490 49C) 3 Cal L Rep 270 (TO) JElmprenT Atboofotb CAuAer&uRy 
(1900) 27 Cal 114 (155) Queen Emprea ▼ Deodhar Stngh 
(OC) 3 Cn L Jour452 (455) 83 Cal Cl9 10Cal4\L6C9 JJronodan T Ewjwror 
(33) 20 AIR 1933 Cal 148 (149) 34 CriLJour67S Sudan CAondra Dag y Emperor (Co accused 
Rga net whom charge it withdrawn ancooditioDally it more reliable aitaess than accomplice under 
condit oaal pardon ) 

( 22) 9 AIR 1922 Lab 1 (22) 3 I -ah 144 23 Cn L Jour 513 Ualtanl J7aratn t Emperor 

(23) 10 AIR 1923 Lab 345 (316) 24 Cri L Jour 6IS Jehana t Emperor (One who deposes that he 
only helped the accused in d tpoioiig cf tbe body of the deceased after be was killed by the accused is 
no accomplice) 

(1C) 3 AIR 1916 Lab 380 (363) 17 Cri L Jour 97 EaeAinfa t Lmperor (Question of value to be 
attached to accomplice i statement ifioat be decided upon particular circumstances of each case ) 

(■23) 10 Air 1923 Lab 391 (39’) 25 Cn L Jour 261 Nautab r Crown (When a person sees a murder 
committed but gires no luformaliofi thereof bis eridence must be considered as no better than that of 
an accompbee ] 

( 21) 8 AIR 1921 Lab 267 (269) 21 Cn L Joor 507, Sunder Smjh e Emperor (Uncoccobocated slate 
ment of approver taken at tl e end of trial fs valueless ) 

( 25} 12 AIR 1925 Lab 432 (434) 6 163 26 Cn L Jour 1238 Da7 awala v T) e Crown (Witness 

accused 8 paramour and aisistiog bim to pot mordeced man on bed and covering him with chadar — 
Other circumstances — Corroboration of evideoce was held essential ) 

■ Ucult to 

und foe 

ng lenient standard) 

16 AIR 1929 Lab 540 (542) 31 Cn L Jooi 50 Hayafu v Emperor (Witnesses who are acceasones 
are in tbe same posit on as aeeompl ees and the r evidence requires corroboration } 

1931 Lab 178 (179) 32 Cri L Joor 631 Sher Janj v Emperor (Extent of corroboration 
rcumstances of each case) 
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TENDER or EAEDON TO ACCOMPLICE 


IVhile dealing with e\ idence of conoboiition the fJourfc must deal with it as a ulioh * 
The evidence m corroboration diould be Batisfactory and reliable and sbould be 
{tom mdependent and unimpeacbable somcca or circumstances'^ It bia generallybn 


( 32) 19 AIR 1932 Lah 73 (75 80) S2 C« Ii Joot 1036, Hanal Chani v Emperor (Do ) 

1 33) 20 AIR 1933 Lab 671 (875) 35 Cn L Join 137, £ Hi«ror v ra.\ Singlv ^ 

approver s evidence is false as against one accused it shonld not be accepted against other aecnsed ) 

( 03) 26 Mad 1 (8) 2 \\ eit 521, Emperor v Eitoard Wtllam Sm\thtr (Witneay’s who look no p 
m the transaction bat mcrel; witnessed it are not 'accomplices ) 

(12) 13 Cn L Jour 300 (314, 315) 35 Mad 247 14 Ind Cis 819 Emperor v Z/iIalanta (OH 
testimony of independent witnesses is not necessar/ to corroborate accomplice s evidence ) 

( 13) 14 Cti D Jour 207 (207) 19 Ind Cos 207 (Mad) KtUtf atra Eomma v EmFcror 

( 29) 16 AIR 1929 Nag 215 (217) 30 Cn L Jour 311, ilultavimad Vsuf Khan v Emperor 

( 30) 17 AIR 1930 Nag 97 (104) 31 Cn L Jour 153 Datilat v Emperor . 

( 32) 19 AIR 1932 Oadh 11 (15 16) 33 Cn L Jour 287, Jai Singh v Emperor (Evidence of w 

occomplvie after tRe tact requires cottobotaAion ) 

(26) 13 AIR 1926 Tat 232 (235) S Pat 63 2? Cti Ii Jour 4S1 Jagioa DhannT^ v Emptrw 

(Accomplice should be corroborated inmatenal points as to the part played by hu accompl 
(28) 15 AIR 1926 Pat 630 (631) 8 Pat 235 30 Cn L Jour 137,R3«an DAfltiuL v Enperof (Corrolora 
tion is required with respect to each individual accused ) 

( 97 1901) 1 Dpp Bur Rul 173 (174) Queen Ei ipresa r Ega Ttm Bow 

(24)11 AIR 1924 Rang 173 (174) 1 Rang 609 25 CdL JontZSi Maung Lay r E'lpircr 

( 31) 18 AIR 1931 Rang 235 (242) 9 Rang 401 33 Cn h Jour 205 (SB) Aung IRa v Emperor 

ir 

n of eo-so« rf- 




oa evidence of an informer the d^ree of support that the eiidenee requires molt 
amount of credit in each particular cose to bo attached to informer )] 

10 (43) 30 AIR 1943 Pat 146 (151) 23 Pa; 27 44 Cn I, Jour 494 206 Ind Cas IW 
Kiihoreraiy Emperor 

11 (36)23 AIR 1936 Lah 400 (404) 17 Lah Sl8 37 Cn L Jour 597 Eariar Singh f 
(Motive IS not corroborative evidence ) 

( 01) 1 Cn D Joot 668 (571) 6 Bom B R 481 Empress v Baji Krishna 
( 73) 19 Sutb W R Cr 16 (21) 10 Beng L R App 455n Queen v jKohesh Bisuas. 

( 10) 11 Cn h Jour 554 (555) 13 Oudb Cas 243 7 Ind C^s 1012 Utra Lai v Emperor 

( 07) 5 Cn L Jour 437 (437) (Lab) Kalloor Crown ^ 

( 11) 13 Cn L Jour 424 (425 426) 14 Ind Cas 963 I Upp Bur Rul 3rd Qr 96 Ah fal v Empf’ 
(Hearsay evidence is inadmissiblo even to corroborate evidence of accomplice ) 

( 23) 10 AIR 1923 Lah 683 (683) 25 Cn I. Jom 495 Soadapor Smyh v Emperor , , 

(78) 4 Cal 483 (400 491) 3 Cal L Rep 270 (PB) Empress y Ashutosh Chvekerlnil/y (Such ev 
should if bel eved be sufficient to base a couviction) ft 

( 12) 13 Cn L Jour *’83 (284) 14 Ind Cas 667 (Cal) Tufani Sheikh v Emperor (Evidence of 

can never by it-cif be sufficient to corroborate any statement rcouirins corroboration ) /nu! 

(25) 12 AIR 1925 Lah 60o (G08) 6 Lah 415 27 Cn L Jour 514 Pralab Stng7i v Emperor ( 
confess on Of accused himself 19 corrobomtion) .f 

(*20) 16 AIR 1929 Lah 687 (588) SlCnLJoorDl ifetrSinghv Emperor (Evideneo of 
the accomplice who repeated what he had been tutored to eay is no corroboration ) , je 

(Approver s ev u 

lire cviuenct. 1 


taf‘« 

, gpprevef 


Was ciamlned by tliem ) 
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} fl 1 tl 'll r M ] n*'' It) CO roV 'nt on 1 1 1 • » t I > n h f» I < f 'nt o* In'-o < ' 

r i> I fiooni I] lio' =’* or conf '•on f f m lont < 1 '* I I »1 no il J «) l* ir tl it l) la n onlx n 


( “IM** AllUnU 1 ol If' nif*l tZCr I 3 </it ir t J rj^rcr j- 

{•ruTf n''T''r urn ^nla I1 I*" »1 rnrrnt •'nit crt ) 

{ AHl J"’’! 1 *1 «n7) /))nnn / «» t / mfm-f (M t «c rr «r r it » rn e. rr l-arslir^ 

iviV r I 

{ -n rJ AlII I!)-! J n) 21 21 1 1 Tr 1 3o 1 -• Jii in J t / mfvr r (Mnl t/- » no C'''rtlor\ 

[‘><Y<l?MM2inCrlJt> iTlf II I'lnl Cb» O-.; (tnl) /iho Ufl ' t I ’ prrOr (In CV-^ 

Hrprnd n on r I !rnoi> of nn infnn Kt <!<■ n*- of n,p[»rt 1] »l iIjt rti ! nc*" n*i jirca n til drji^nd on 

« nourl of rrM I to In ol to nformor |) 

12 (ID Cl AUl nil liDli 172 (171) n Ull'lll) I*h in ICCn I Jojr 1*2 210 Ir 1 Cit 253 SJitri/ 
1 / mprrrt (1 T Jrnoo ol onr Ki-froirr cinnot lo oorrohofaW ( j otiJ nm of (inolbor upfrOTTf— 
T1 or' mu I [‘o indrprti<3onl corrolorel on ) 

( |1) 10 Air 191 J Til HG (I'll 22 Ut ?7 II Cri I Jojf 191 200 Inl C»« 100 (DC) ‘.nLoI ATiilwr* 

/uv r» remr iMunprr nf *crul n)» ng rnloi re ol Torfral Aofojnf 1 cri lnJ|i*«lod ) 

(37) 21 Ain 1937 Cil in (IT) 31 Cn I Jolt **52 (ll ) A.'n C>ini»,Ir<i r fyipfror 
( IC) 3* Cr L Jpur KiOC (109-) 105 Inl C«i 111 (Oulhl IllaUiU r finrrror 
( ’C) 37 Cn 1 Josr Sf0(ol3) 1C3 Inl C»« tfCO (C»l), i},.o-il nni- / m^frcr 
( f) 25 All. 1910 I C 213 (210 37 CnIiJotir01l(l*C) IfoAnirot rfif Am? 

(1-5)8 X11300 (3121 is'-j 511 W S Jll Qufen l^ttSrrjn 

("C)25Su(hM nCrl5(l3) * /“tvoa CAoteJAry 
( 33) 20 Air 1933 CaI C (») 31 Cri I. Jour 23 Ao»Ae*« lfi t / m;vror 
( 2!«) 15 Air ISO** CaI 71 > (7|7) 30 Cn L Jour 6lC Aafrt/uf J/OJiiin r J inpfrer 
(34)21 511 1934 Cal 071 (C'O) 3^ Cr I Jour 1337 (SD) tIa/ttudUnr Finrenr 
( 04) 1 Cri I Jour 311 (*14 S15) 1 All I Jour 110 AMul Anrim r I m^ercf 
( 19) C Alll 1019 I lb 1C8 (ICOI 1919 I on Ho Ko 20Cr 20 Cri L Jour 191, SlnArfl T / inptror 
( ^9} 1C 5111 19’9 Lull ISO <>>53| 31 Cn L Jour SI7 J/oAntn Sot^h \ /'mf'cror 
(33)20 All lOJJ Lab 910 (9IC) 35 Cri L Jour 79 /’orAAti » J mpcnr (Approrcrj luring »inp!o 
epporton ty to consult cieb oihcr bcfort liecoming approTert — Xbey should no. bo coasiJercil as cor- 
roborating each other I 

( 31) 21 Ain 1931 Lah 171 (173 I7i) 3C Cn L Jour 191 Ah 5/uAnm>na I r I mperor 


nilb EU picion ) 

[5rr also ( 33) 20 AIR 1933 Hang ll6 (117) 3lCriLJoot929 NgnAungpav J-mperor] 

[But see ( 35) 22 AIP 1935 Rang 191 (491) 37 Cn L Jour 380 iittung Cka Ka Do r £mperor. 
(Evidence of (be aceonipUcc can be used (Or the purpose of corroborating tbo cvidenco of the ap- 
provers J] 

13 (44) 31 AIR 1911 Lab 472 (473) ILR (1914) Lah 4C3 4C Cn L Jour 152 216 Ind Cas 3o3, 
Sharxj Imandxn v / mprror (Confession ol co secused is in itsclt insufTtcicnt to corroborate approver s 
evidence ) 

( 33) 20 Air 1933 AU 31 (36) 55 All 91 3 1 Cn L Jour 489 Natxr v Emperor 
{ 13) 14 Cn L Jour 112 (118) 19 Ind Cas 673 (All) Debs Dayal v £»npcror (Retricted confess ons do 
n t con t lute corroliorBtion of high valoo though they may bo taken into consideration against co- 
accused ) 

( 95) 1895 Rat 750 (752) Queen Empress v Shagya 

( 76) 1 Bom 475 (476), Beg v Budhu Nanku 

( 64) 10 Cal 970 (974) Qureis Empress v Bepin Dxsaas 

( 74) 21 Suth W B Cc C9 (71) guern v Sadhu iTundut 

( 73) 19 Suth W R Cr 63 (69|, Queen v Ddhan Bind 

( Ifi) 5 AIR 1918 Lah 858 (3 j 9) 19 Cn L Jonr 439,OMrdsl v Amperor. 

( 21) 8 AIR 19*1 Uh 215 (215 216) 23 Cn L Jonr 158, Lola v Exnperor 


( 24) 11 AlU 1924 Oudh 369 (371) 25 Cn L Jour 1207, Parmeshiear v Emperor 
< 33) 20 AIR 1933 Oadh 355 (360) 9 Luck 2i 35 Ctl L Jour 273 Bern Sladho v Emperor. 
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TENDER OP PARDON TO ACCOMPLO 


general rule and at cannot be affirmed that in no circumstances can the eMdenceotc* 
accomplice be used to corroborate that of another^* In this connexion, the folIoTO,’ 
observations of a Full Bench of the Rangoon High Comt*® may be quoted 

"From a consideration of all the matters to be dealt with it is apparent Firi 
Provided it has been established by extraneous evidence or matters appearmsonth 
record that the accomplices are not acting m collusion with one another, the cumnhkiTS 
effect of the evidence of two or more of them may be sufficient to remove the priira 
facte presumption of the individual nnwortbiness of credit of their statement icJ 
if this bo the case, a conviction may legitimately be recorded upon their Btatemeais 
alone, if the Court is cominced of their troth The same observation applies to 
the cumulative effect of the evidence of an accomplice and the confession of a co- 
accused where the presumption of their unreliability has, m the special circumstances 
been rebutted Secondly That evidence from a source which is not prmn 
unworthy of credit may prove a fact which displaces m a particular case tte 
presumption that an accomplice is unworthy of credit Thirdly That corroboraton 
must proceed from a source extraneous to the person whose testimonj it is soosW to 
corroborate But it may consist of extraneous proof of a fact relating to that rcty 
person’s prior conduct " 

It 13 not enough if the corroborative evidence is of a v ague or general nature^ 
relates merely to the circumstances of the occurrence or to the details of the crime 
should refer and relate distinctly to the complicitj of the accused m such offence ana 
to the identity of each of the accused 


( 14) 1 AIR 1914 Bom 305 (311) 14 Cr: L Jour 625 38 Bom 16S, Ga«?appfl v Emftrcr 
[See however ( 0?) 6 Cti L Jour 360 (375) 1907 All W N 140 29 All 434 4 All h JoQt 8W 
V Emperor (Convictioa ol acouied even on unsupported evidence of conte^sioa el co eccQ**® 
not be illegal )] 

[But see ( 37) 24 AIR 1937 Rang 116 (116) 38 Cti I. Jour 705, JJga T«« Shut v 
prover can be corroborated by the confession of a co^cu^ed jointly tried w th the accc«e<l ^ 
same offence even where both the approver and the confessor retract their BtatemeaU — ^ 
AIR 1939 Rang 177 (SB) )] 

14 (441 31 AIK 1944 M«a SOS (601) 46 Cn I, Joot 377 216 Ind C> 24. /n r! i, 

conviction on^the evide^nee of one approver corroborated by that of another accused agiJOot ^ 

, ybssbeen 


( 3J) 20 AIK 1933 Hang 57 (58) II Rang 4 34 Cri I. Jour 286, Nga Nyein v Ewprror 
care to be exercised in such cases should be great ) 

( 97 01) 1 Upp Bur Bnl 173 (174) Queen Empress v Nga Tun Baw , r.Wjv 

( 35) 22 AIR 1935 Cal 513 (517) 62 Cal 238 36 Cn D Jour 1115 (SB), Siiiprror v •' 

Ghoie . .j 

15 ( 38) 25 AIR 1938 Rang 177 (179) 39 Cn Ii Jour 581 • 1933 Rang L R 190 (FB) Km; ^ 
Myo (Overralmg dicta to the contrary in AIR J931 Rang 235 9 Rang 401 ; 33 Crl t ^0“' 
and AIR 1937 Rang 209 38 Cn L Jonr 785 ) 

16 Sre { 27) 14 AIR 1927 Lab 581 (590) 28 Cn L Jour 625 Barllatv v Emperor 

(’17) 4 AIR 1917 Lab 317 (319) 18 Cn D Jour 696, Nani Singh v Emperor . 

17^(45) 32 A1R^1945 Sind 132 (140) I L B (1944) Ear 456 221 Ind Cas 358 


Jicxv iMaAeriiHr, followed ) 


peror 
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(2 15 Ain 1P2*. 0)ih '1*. Cirt jorn 1 Jo r ni7 %4r,nn Sin;A T I r 

(<T) 5 ‘'jtli IlCr »*0 <-J) llone I It fAol <*1 Jn r# r T UA 

(i^jC) 2 K n c - (r'"*) t-r I j K n S' nAiT4i ••'>jr4i5 s.cotCC'Ji rovje?'’ Ptz 

(Tt t rrol In n Ain nni M»1 r *1 'I 'f«A 1»U "I Cn I Jo if 'I j 
IIR4'‘) 3Cox CC ’21 CAD I^jt l/iMim <1W tt«» 1 in n « Ail I 
(31) 20 Ain 1011 AD 31 n I’} 11 All 91 lie r Jojf l-l Nfli f » 

(K ) H All 10'’ (110 113 IKH, All W Mil SK-rn F nr'f" * ! I'n ( (1«1I) 0 C A T ’3 > F v 

11 fP^ rtWonl 

( 1’) 22 Ain 101) AD 113 dC") •’ICr I Joirf-I Rirhii Ptbii t Fnjyfrrr 

I *C) 1S‘C lUl 102 (10 1 Prj r il /tint (T1 •rrm l I- onrro»« Hi t» <■« *< In eirp il (f«- if » » .5.1 

< 9C) li-OC Itfll hlO (B|0) T /«A nfi 

( 7C) 1 IloiT) 47 ) (I'l) Prff X P Ik i \onk i 
( fil) 10 IlOTi 319 (32*) <, ufcn FnjTfk x ArnAn/ibAol 

(01) 1 Cri I Jour SC* (172 37') C II in I 11 491 Fmpfror t iiiji ATruAni 
( Of) 3 Cn L Jour 33 (3"*) * Bom T 11 909 /w}>rrr»T ^raniMi 

( 32) 19 Ain 1932 Dom 3»1 (2“'’) '0 B m 1*2 31 Cri L Jo ir 39C rjnu t riflffror 

(1P>C ) 3 Sulli M It Cr $ (>■) C ff » » /*vn Vundlf 

( CC) 5 9uth M R Cr 1ft (1*>) t Dwarl/t 

(C7) 6 ‘'uth IV n Cr 19 (’ll (,hifen » ikairnbJan 

(6'<)ioSulhVV RCrl7(17 1B» ^)rrfn» /Jjlunl AolA Banffjff 

(73) 19 Sutli VV RCrlG(21) 10 Deng 1> It 41)n Cu/ffl t 3IoI tih Duteas 

( 71) 21 Smh V\ R Cr C9 (7ll <,)uffn » Sadltn Stvndul 

(02) 29 C»! "ftJ C7l7) C Cil V\ S 5»3 Jamtruddt J/omBi t Fmpcrt'r 

(11) 12 Cn L Jour 2''1 (2tf9i 3-Cil5.9 10 InA C*» J12 » ■•Vf'ii Co/wJ 

( 21) 22 Cri L Jour C*G (G77| C3 In4 Ca\ 612 (C13) (IaI ) Strdara t Ft iptror 

( 30) 17 AIR 1930 C«l 430 (132) 31 Cri L Jour 1113 Sfonohar Handalv f mperor 

( 31) 16 AIR 1931 Cal C97 (70>) 33 Cr LJ<>url9<SD) Ambxn Charan r^y v Emptror 

(OS) 190S Pua He ho 3 Cr p 11(16) 190J run f R So 67 iFd/ir Ehan v Eftperoi" 

( 16) 8 Ain 191C Lnb >97 (297) 17 Cr L Jour 130 N afco t Croifri 

(17) 4 AIR 1617 Ub 317 IJ19I 16 Cr> L Joir 69C NondStnoKt t mperor 

(MO) 7 AIR 1920 L<ili 467 (I6S) J) Cri L Jour 47C P<j(M * Emptror 

( 23) 10 AIR 16‘>3 Lib 3sj (360) .>Cri L Jour212 Salmon t £nipfror 
(Ml) II AIR 1924 Lib 727 (7>6) 2u Cri L Jour 1917 IlatatttSxnyhx Emperor 
(MT) 14 AIR 1937 Lib 10 (10) 27 Cri L Jour 1291 Eattu t Emperor 
( 37) 14 AIR 1927 Lib 561 (183 590) 28 Cn L Jour 6‘>S Darkati r £>nperor 
(•29) 16 AIR 1929 UbCftO (652 C80 30CnLJout29» TJalAu v / mpfror 
( 29) 16 AIR 19'9 Lab 650 (811) 31 Cri L Jour 317 //afcaw Sinjph T Swperoi- 
( 31) 18 AIR 1931 Lih 406 (407) 83 Cri L Jour 1019 ilwar Sath v A mperor 
( 32) 19 Ain 1932 Lab 73 (75 60) 33 Cri L Jour 1036 Naaa^ chand y Emperor 

( 32) 19 AIB 1932 Lab IftO (181) 33 Cri L Jour 414 OeAiw v Emptror 

( 32) 19 Ain 1932 Lab 204 (207) 33 Cri L Jour 242 RinAtr SinjA v Emperor 
( 33} 20 AIR 1933 Lab 291 (29C) 3> Cn L Jour 641 iliilip Si ijA t £nip«ror 
( 35) 22 AIR 1931 All 13'’ (133) 36 Cn L Jour 6I7 Sntoin v Emperor 

(17)4 AIR 1917 Lab 311 (317) 19 Cti Ii Jour 8o2 Sah<t% Sirtgh v Emperor (Accused found m 

company of approver shortly after cotnmiss oo of crime Is strong lud cat on of fellowsh p la crime ) 

( 12) 13 Cn h Jour 801 (346) 35 Mad 247 14 lad Cav 949 Emperor v 27ilAanfa 


• Cn L Jour 51 Venkatasuhba Redd* v 

Emperor 

( 29) 16 AIR 19‘’9 bag 222 (223 224) 30 Cn L Jour 331 Lodya iUoAnr ▼ Emperor 
( 30) 17 AIB 1930 bag 97 (99 100) 31 Cri It Jour 1S3 Daulat v Emperor 
( 10) 11 Cn L Jour 71 (75) 4 Ind Cas 894 12 Oudh Ca.i 418 Uulba t Emperor 
{ 11) 12 Cn L Jour 537 (539) 12 Ind Cas 513 (Oudh) JifaUuf Ahmad v Emperor 
( 29) 16 AIR 1929 Oudb 321 (32C) 30 Cn Jj Jour S’** Lale y Emperor 
( 30) 17 AIR 1930 Oudh 455 (459) 32 Cn L Jour 162 Baekclu y Emperor 
( 32) 19 AIR 1932 Oudb U (16) 33 Cci Ii Jour 287, Jete Singh v Emperor 

(32) 19 AIR 1932 Oudb 317 (321) 7 Luck 511 33 Cn L Jour 920 Emperor y ilagbool Ahmad 

{ 28) 15 AIR 1928 Tat 630 (631) 8p4t235 SOCn L Jour 137, Raffan D/ianaft v Emperor 
(30) 17 AIR 1930 Pat 164 (160) 32 CnI,Joar5 Sfceo BarAi v Emperor 
( 33) 20 AIR 1933 Fat 96 (99) 34 Cri L Jour 421 Raghunath Pandey v Emperor 

( 33) 20 AIB 1933 Pat 112 (113) 34 Cn L Jour 476 DAtfJU llandal v Emperor 
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It 13 not strictly nccessarj, hoT\c\er, that the corroboration shonH be afforied 
onlj bj diiect evidence — it may m certain cases be ^iroMded by circumstanUal 
But the ciicumstantial evidence should bo •such as Tvould unmistakably lead to tta 
inference of guilt and bo reasonably inconsistent with the theory about the innocence of 
the accused 


( 72 9*’) 1872 1892 Dow Bur Rul 322 (322) Nga Sliite v Queen Empress 
( 28) 30 On L Jour 57 (61) 113 Ind Gas 73 (Cal) Kailash Chandra Rish\ v Emperor 
( 2o) 12 AIR 1925 Dah GOO (601 G02) 26 Cri I. Jonr 1141, Ewpei or v Ham Earan (Mere presence of 
accused before murder was committed does oot connect accused with the crime ) 

( 08) 7 Cn L Jour 227 (229) (Lah) Chet Stngh v Emperor (Mere fact that accused was seenwithdscots 
does not coiioboiate participation in enrive) 

[See also { 16) 3 AIR 1916 Lah 433 (437) 1916 Pan Re No 7 Cr 17 Cn L Jour 273 Ram SinjJi » 
Emperor 

( 34) 21 AIR 1934 Lah 873 (874) 16 Lah 491 36 Cn L Jour 333 Eanslu Pam x Emperor (W Ic® 

failing to identify accused in Court There is no snfBcient corroboration of approver s test mocr) 

~ V Nagt Reddi 

njperor (An approvers tetJDcay 
Jen property from a place not o 


possess on of accused as such evidence la easy to fabricate}] 

18 (46) 33 AIR 1946 Cal 166 (168) ILR (1944) 2 Cal 812 (DB) DJianapaii De ▼ 
(Evidence of awitness tliat the accused were at (he tune of commission of the offence near the «cene 
crune and were so placed as to justify the inference that they were accompanying persons « 
coinpl c ty in the crime has been satisfactorily proved by independent evidence is 8ufhcientcerW00« 
of the test mony of the accomplice ) , 

( 46) 82 AIR 1945 Sind 132 (140) ILR (1944) Kar 456 221 Ind Cas 858 (DB) Gepaldai ^ wj 

mal T Emperor (The corroboratue evidence which connects or tends to connect the 
the crime may be eircamstantial evidence The amonnt of corroborative evidence vat es « “ 
facta of each case and where the approvers evidence gives a deep iraptession of t j(t 

minimum corroboration is necessary Much or little the porpo»e of corroborative evidenw > 

individual he does so truly ) . ^ 

J Cas 62 Shera Jtican v Etiftror (in^ 


property by accused is corroborat on ) 


{«fo ea 


Empei or 


(Ideutiffcation by three persons and 
corroboration ) 


- ^ 785 Emperor v 

recovery of stolen property with accused constitute very si 


^ Tor (Product on of stolt” 

111 , V ' AC 

I ''ll * innocfs* 

explanation J 

( 35) 22 AIR 193j All 132 (133 134} 36 On L Joar 617 Abdul Salam v Emperor _ _ 

19 ( 43) 30 AIR 1943 Lah 5 (8) 44 Cn L Jonr 62 203 Ind Cas 62 Shera Jxtoan v Emperor (^ , 
the production of stolon property recovered in purenance of an involuntary confess oo of t^® , 

is sought to be used as corrobomtion of the approver a evidence that there was a conspiracy to cor^^ 
daco ty and the accused la found to be a member of the conspiracy his possession of the ® 

not but be the possession of a knowing receiver The accused therefore can r sbtly be convicted 
under S SODandS 412) 

H 32) 19 AIR 1932 Oudh 251 (253) 32 Cn L Jour 1184 (1185) C Luck 658 Gaya Prasad v 


. . . • property bc^iS 

tound In pos es»ion ol nccu'cd Is sufJ dent corroboration ) 
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U I l>rfn Ifll lint irrfnilftriltf’ in iJfltUr<i of j-rriccOiirr in rrtonlirt: tl" 
-‘ntm ' nl'= of nn mrnot Into iivin ll'* nnjiio of I om If rco wl rn it n foiin I 

-1’ nt il 1 = in tlif imin r ir 7 orlfl l-j otJrr rrliilV iV’^ro 

Ac In Ilf nnliK (o Iv nttnrlir^l lo ^rnfintnn jrfxvf’IirfT’ m fonrfclinn tvilh 
corf'*® inr= nnl 'Inlfmf ntc of nn ronfr cff 11 " nrilf rfn‘’ntif'rf'il rflao *> 

18 Commitment of accused I rifr Fit « (ii to tlif' 'fftion nn it «tcol 
Inforp !'>;•’ iho ^IllCl'l^'ll< (will) tho fMnjtion of t‘* l’rr=i loncj ^fn^i'tiTito) wl o HI 
Ifndrroil n jnnlon t<i n i« r®oi nnl Ini (Miminfd “iirli {»r'on nc i\ oitnr^i in iH cn-o 
n'nn jrfx:lii1M from trMrp tho ca o himmlf enrn tloiikh tJif olTmi'i nhicli tlio nccii'Cfl 
nj jicarcl to bn\c c»jmniill''il misbl In trinlli 1 > f irh M/ijjjclrnti ' It 1 on-c\i r I cM 
tl at llirro w m no Ivnr lo VfijfM/r j/f cominUnl If* tr> tin na'si from floipg eo * 

f'tib ®nctif>n (<) bn* noT\ Ixth omitlod ani a fifn “ml n (iV> Inn Iwn nddol bj tho 
ninciidinonl of IW' Uncltr tH litbr ®«1 noction mlicn a i«nlon ban Iren trinUnl to n 
jx'mon flnil lie inn nino been cenniincil an a ailnc -» then the ^fngi Irnle if ho I'cliencn that 
n prtvin ficie cano agairct llie other aecnneil mentablidiod «lioitlrl commit such accused to 
ihr Sr^ioKJ Court or to the High (’-ourt nn tho cam? tna> H nnJ has no jtn\cr to Irj tho 
cine himself c^c^ if be la othernw coinjxtcnt to «lo so* Nor enn tho case bo tricil bj 

( 32) 19 Ain 1935 Lah CaUCil C25) 33CnLJoir«10 It Uli m Slier i f mperor {t net 
tbst aeeu'fnJ prMuwd wrtam articH tx lenginK to «lfcm«r<l in Faflicient to ju'iuf/ eonrielion of ftccu«ed 
on cbargQ of murder when llicre is crn< rat cerroliond'W) of apfiroterF ilorj ) 

( 31) 18 Ain 1931 Mtd C®9 iC91 C9t C9i • 5» Mad 931 33 Cn I Jour 51, yenMasubha ilfiJi t 

im/irror (Mere rtron? eu'pe on i* noi enou,»h — Hnefil of dooU must be pnea to accused ) 

( 30) 17 Alh 1930 Oudli 35i (JV) 31 Cn L Jour IJIO J/ariri n f mptror (1 erton found in psse<sioa 
of ilolcn arlirlc* muil I e rrtfomrxt lo l>e iiUicr iLief or r<e<i'Cf of itolcn propcflp ) 

{ 19] S Allt 1919 Lab 2H (JtS JfC) l< CriLJourC31, Ud\ s fmprror (rroduclioa of itolcn pro 
prtf from a place not in ibe ps’emon of accused is no corroboration } 

eSR] 19 Ain 1938 Lab Cei 169;) 10 Lab 565 29 Cn L Jour 831 Chatru \ Emperor (Vecuseds 

conduct cm/ be considered m corroboration of approver s (e^iimonj ) 

(1919) 1 K C 431 (131) 89LJKD95I 120Lr972 83Jri.'3 IlCrAppItl 2Q Cox C 0 387, 
Tleg s Uerkt Fetgenbaum (Do) 

(03) 2 l\eir 809n («09n) A’drapnitcami r iTnipcror (Corroboration by conduct of accused ) 

<21] 8 Air. 1921 Lab S22 (39l) Ghulam Uasstin v Emperw (Discovery of blood m coDTicta bouse 
and on his nails and suspicious coodoct corroborate accomplice ) 

20 (37) 21 AIR 1937 Cal 99 (120) 38 Cn L Jour 818 <SD), /sfendra Kalh t Emperor 

21 (41)28 AIR 1911 Oudb 130 (141) 42 Cn L JourlC5 I9I Ind Cas 460, S/iyam irumar5in3li v 
Emperor (\ eribcation proceeding held in conorction mtb (be confessions and atatemeuts of tbs 
approvers do not add to tbcir value Soeb proceedings cannot be regarded as corroboration, and are open 
to criticism in other respects Out such proceedings cannot be deprecated altogether, they show et 
lea<t that tbe approver has or Las not aome knovsiedge of the places vrbich ho has mestioned m his 
confession tenlicalion proceedings are not illegal and may afford some test of the truth of the 
approv et s etatetnent They are in any case a (e^t of the approver s memory A verification report made 
by tbe Magistrate so far as tbe confessional statement of an accused is concecaeJ, cannot bo said to be 
inadmiss ble nben the 3Iagi°tcate himself is cxamioed as a witness in tbe case — AIR 1937 Cal 99 3S 
CriL Jour 818 rehedoo) 

Note IS 

. ( 93 1900) 1893 1900 Low Bur Rul 3‘’3 (323) Nga Saw H « v Qirccit Empress 
06) 4 Cci L Jour 44 (15) 10 Cal W N 847 Pehan Stngh v Emperor 
12) 13 Cti L Jour 33 (34) 13 Ind Cas 273 9 Sind L K 174 Emperor v Andal 
( 96) 1898 Pun Ee ho 3 Cr p C (8), Queen Empress r Balera (District Magistrats sanctioning a 
tender of pardon is not precluded from frying tJ e ease ) 

20)7AIR 1920 Lab 3G4 (365) IPIOPnnReho 30 Ct 21 Cn L Jour 300, .IMar v Emperor 
(Do ) ' 

22) 9 AIR 1922 Eom 138 (140) 46 Bom 61 -2 Cn D Joor 728 Finperor v JUofi Lai Ihra Lai 
’ ( 43J 44 Cn L Jour 279 (279) 204 Ind Cas 471 (Oodh) King ZJwiperor v Jogeshtsar. (Sub sect on 

(JA) does not mean that the approver slonld be committed to trial along with the accused pcr'ons 
here aa approver who has been granted pardon imderS 337, has been committed for trial to the 
Court of Se6« on along witli the other ocen ed, Ihc commitment of the approver must be quashed ) 

32j 19 AIR J932 All 581 (5S2) 3) Cn Ii Jour SCP Emperor v Ea}a Bam (Sub section docs not mean 
that approver mu't bo committed for trial to Court of Ses ion > 
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TENDER OF PARDON TO ACCOMPItE 


another JIagistiate though he maj be vested with po^er under S SO to try SQclin 
offence * 'Where, however, a Special Magistrate was empowered by Ordinance 2 [ii] of IK’ 
to try a case, it was held that he wasnotbouDd to commit the accused under subs (jOfr 
the reason that where the provisions of the Ordinance and those of the Code conflict tk 
provisions of the Oidmance are to pirevail* A similar view has been taken lO tl-i 
undermentioned case® arising under Ordimnce 2 [II] of 1912 Similarly , a Special Magiitn ' 
appointed under the Bengal Suppression of Terrorist Outrages Act, 1932, must after 
of pardon, try the accused himself instead of committing him for tnal to the Court ce 
Session or the High Couit’ 


The fact that the Magistrate m tendering the pardon did so after consulting 
Provincial Government and with its authority will not affect the position of the acctt:*! 
or the approver, and once pardon has been tendered, the trial must not bo by anotiff 
JIagistrate, even though he is vested under S 30 to try such an offence, but by the fCgfi 
Court or the Sessions Couit ® 


The right to trial by a Sessions Court or High Court conferred by sub s (2\)co®^ 
into existence when the conditions mentioned m the 'subsection are fulfilled 
dependent upon the nature of evidence given by the person who has accepted the paidea- 
Thus, if a person who has accepted a pardon disclaims any connection with or knowWs 
of the offence in his evidence, the tender of pardon does not cease to bo effectual so /»' ^ 
the accused is concerned and the right of the accused to be tried by Sessions Court ot 
High Coiut IS not affected ® 

The sub section does not authorise the joint commitment of the 
with the other accused For cases in wrbicb approver can be tried and the procwor® 
such cases, see Ss 839 and 839A _ 

(85) 22 AIR 1935 Bom 70 (71) . 3C Cri L Joot 499, Emperor v Nana Arnrxta (lu 


S 30,Ci P C) 


(Sobacwu (2At 


/ Muiarrab 
Emperor 
Peru (Sub-sKtioa (2A) 


4 { 38) 25 AIR 1938 P C 266 (270) I L R (1938) Lab 62S 65 Ind App 368 • 32 Sind h B ^ 

Cn L Jour 360 (PC), Faqtr Smgli y Emperor (Tnal mast be by the High Court or Sessions w 

5 ( 33) 20 AIR 1933 Cal 537 (538) 60 Cal 652 34 Cn L Jour 1023, Abdul Majid T „ 

6 ( 44) 31 AIR 1944 Mad 603 (503) 46 Cn L Jour 377 218 Ind Cas 24 In re 

Special Magistrate functioning under SpecialCnniiaalCoartsOrdioance 2 [Iljof 1942doe3notae'n'^ { 
In continuing to try the case before him after he has tendered a pardon under S 337 Under S o i ^ 
the Ordinance a Special Judge takes cognizance of an offence without the accused being 
tnal In the ordinary way and therefore to this extent S 837, sub 8 (2A) is inconsistent 


sions o! the Ordinance) 


1{FB), 




( ■ ■ 

provisions ol b 83 / are meonsistent with the Act, the Act will prevail ) 

8 ( 38) 25 AIR 1938 P C 26G (269. 270) I L R (1938) Lab 628 65 Ind App 388 82 Sind B B 
Cn L Jour 360 (PC), Fagxr Sxnjh y Emperor. (Overnilmg AIR 1036 Lah 353 16 
Cri L Jour 516 ) 

S ('12) !3 AIR 1012 Sind 100 (101) 1 1, R (1012) K.t 60 « On L Joor 707 200 Ind Cu „ 
Dost Muliamntad y TheCrown (Under S 837 (1), a pardon is tendered toa person 
base been directly or indirectly concerned In or pnyy to the offence, and even if lb* 
turns out to be ill founded, the operation of other clauses of the section will remain unallixf« J 
10 ( 43) 44 Cri L Jour 279 (279) 201 Ind Cas 471 (Oadh) Kmo Emperor r Jogeshtcar , 

Oudh 472 . 26 Cri L Jour 1216 and AIR 1929 Oadh 190 4 Luck 670 80 Cri L Jour 607, reli« 



TENDEn OF TABDON TO ACCOimjCE 


Is 337 N 19, S 338 N 1) 1811 


19 Detention of approver in custody — Sub section (3) — If tl o per-'o i 
to ^\boin o pirdon i3 tendered is not already on hail ho hag to bo <letiiine<l in juclicml 
custody until the termination of the trial ho cannot 1x3 released on lad under the 
pro\i«ions of Sg 497 and 498 ' The custodj contemplated is judicial custodj and is not the 
custodj of the police* Tho approTcr should bo detained in such custoly until the 
proceedings are terminated hj a magiolcnal order of di<ichargo or until after the termination 
of the •sessions trial ’ 

There is no jurisdiction to order tho detention of tho appro^c^ till the expiiation 
of the iienod of limitation for filing an appeal from the decision in the case His detention 
can onlj be ordered till the termination of the trial * 

338.* At any time after commitment, but before judgment is passed, 
Tower to direct the Court to which the commitment is made may, with the 
tender of pardon view of obtaining On the trial the evidence of any person 
supposed to have been directly or indirectly concerned in, or privy to, any 
such offence, tender, or order the committing Magistrate or the District 
Magistrate to tender, a pardon on the same condition to such person 

1 Scope of the section. — Section 337 proMdes for lender of pardon to an 
accomplice during the stage of in\e3tigation or of inquiry into tho offence by a Magistrate 
This •section enables the Sessions Judge to tender, or direct the Magistrate or District 
Magistrate to tender a pardon after the commitment of tho case ' He has poiiec to tender 
a pardon or to direct the tender of pardon at any timo before judgment is pronounced * 
but he ehould not exercise such poner after the evidence for the prosecution anl of the 
defence bos been taken and the opinion of the o^sors bas also been gi\en* 'Whore 
the tender of pardon made by tho Magistrate is found to bo invalid the Sessions Judge 
may make a > alid tendoe of pardon under this section * 

An Assistant Sessions Judge rrben pres ding over a Court of Sessions is the Court to 
xvhich commitment is made and therefore has poner under this section to tender pardon ’ 
• 1882 S 338 m2~i~348 1861 S 219 

Note 19 

1 (1900) 13 C P L n Cr 7 (8) Emprtzi t Bodlan 

(32) 19 AIR 1933 Sind 40 (41) 33 OnLJo«w 906 ammad '/ Emperor 

(27) 14 AIR 1937 Sind 173 (173 174) 28 Cn L Jonr 439 JJohanuad /tfrdiil 2Ia]\d v Empe)or 
(Rapcliand Eilatam A 7 C obseo^ bowever that (be restret on m S 337 sub-s (3) does not de 
pri\e tbe power of tbc Sessions Court or (he II gb Court (o grant bail to tbe nppro\er ) 

Also see 8 498 ^ate 3 

(But see (1665) 3 Sath 77 R Cr L 17 (17) (Decided under Coda of 1661 )] 

2 ( 43) 30 AIR 1943 All 93 (95) 1 L R {1913} All 289 44 CnE Jour 327 205 led Cas 89 Dan Dahadur 


3 ( 12) 13 Cri L Jour 643 (843 644) 17 Ind Caa 711 37 Bom 216 £mf>eror v Jntya SaXalat Khan 

4 (35) 22 AIR 1935 Cal 515 (545 546) C2CU430 3$ Cn E Jour 1308 SuUany Emperor 

Section 338 Note 1 

1 ( 38) 25 AIR 1933 T> C 2C6 (*>68) lLniM8Etb€28 32 BinaLR 937 40 Cn EJourSCO (PC) 
Faqir Svigh v Mmptror 

2 (C") 7 Sotb W Or 79 (7g) /„ ^•s^arlnee Delna (Under the Code of 1361 it was 

held that Best eoi^d not leader * before • trioJ ) 

5 (84) 1681 All (146) Empreu* 

4 ( 82) 1692 AU ) Empreu-r 

45) 32 AIR 1 (M) I E R (I 

JJianda t 


49 Crf E Jour 557 '< Ind Cas 285 Ij}c 




J812 IS 338 N 2-3, 8 339) 


POWER TO DIRECT TENDER OF PABDON 


2 Offences in respect of which pardon may be tendered — A pa'Ja: 
may be tendered, under this section, m respect of any of the offences mentioned in S.n 
after the case has been committed by the Magistrate under sub s (2 a) of that s^ctioi 
section 837, Note 5 

3 “Any person supposed to have been directly or indirectly concerned m orpnvyts, 

any such olfence — See S S37, Note 8 


339. (/) Where a pardon has been tendered under section 337 or 
Commitment of person section 338, and the Public Prosecutor certifies that 
to whom pardon has been m his opinion any person who has accepted such tente 
tendered has, either by wilfully concealing anything essential or 

by giving false evidence, not complied with the condition on which 
tender was made, such person may be tried for the offence in respect of 
which the pardon was so tendered, or for any other offence of which he 
appears to have been guilty in connexion with the same matter 

Provided that such person shall not be tried jointly with any of the 
other accused, and that he shall be entitled to plead at such trial that he 
has complied with the conditions upon which such tender was made, in 
which case it shall be for the prosecution to prove that such condition* 
have not been complied with. 

(2) The statement made by a person who has accepted a tender of 
pardon may be given in evidence against him at such trial 

(3) No prosecution for the offence of giving false evidence m 

of such statement shall be entertained without the sanction oftheHighCour 


Synopsts 


1 Legislative changes 

2 The certificate of the Public Prosecutor 

3 “Any person who has accepted such 

tender ’’ 

A Non compliance with the conditions 
5 ‘ Willully concealing anything essential 


8 Effect of pardon . 

7 Procedure at the trial —Jo 

8 Plea of pardon in bar Se»S 3 

9 Use of statements made by tli® 

Sub section (2) . jjj 

10 Prosecution for perjury — 

High Court 


NOTE to the Synopsis See the No 
Application for sanction and not letter of reference 
See Note 10 

Approver e absconding See Note 6 
Appptover s statements — Evidence tn civil suit 
See Note 9 

Approver s statement — Evidence in prosecution 
lor perjury See Note 9 

Approier s statements— Non appbcabiiity of S 24 
LMdence Act See Note 9 


3 indicated for the following topes 
Cettifioate and sanction See Note 10 
CertiEcate of Public Prosecutor not oeedel 
already pend ng Bee Note 2 
Committal without certificate See of 

Dischatge of approver after temnnet on 
See Note 7 

Eiammaton of approver not needeo 
and 10 ^nlon 5’' 

Tacts insufficient for forfeiture of P* 

Note 4 


• Code ol 1898, original S 339 ^1,0 bu 

339. (1) Where a pardon has been tende ed under S 337 or S 339, and any 
Commi'mcnf of person accepted such tender has cither by wilfully concealing anjlb ng { 

to whom pardon has been by giving false evidence not complied with the condition on ^ rardas 

tendered was made he may be tried for the oBcnce in respect of wbic 

was so tendered oc for any other offence of which he appears to have been gu Jty m connesio 
same matter „cbcK^“’'® 

(2) The statemeat made by a person who has accepted a tender of pardon nmy 

t a iJcnce aga nst 1 im when the pardon has been forfeited under this section I sU 

(3) No pro^ecuton lor the offence of gning hiisc eaidcncc In respect of such statem 
Cl Urta ned w tl out the s.Liiction of the H gb Court 

1882 S 339, 1872 S 349, 1861 S 211 



couumiCM OF ArrnovER 


|S 339 N 1-21 1813 


Facts 'uF cient for forfeiture Sco Note 4 
Forfeiture of pinion — hjcli Court to decide 
Sec Note 2 

No dutf of disclosure ns to other offences See 
Note 5 

No prosecution of approver for other offences dis 
closed See Note 6 

Onus on prosecution to prove forfeiture Sec Note 4 
Fnrdon accepted but resded from eabsequentiy 
See Note 3 

Proof and esplanat on of approver a statements 
See Note 9 

Fe-arte=t of approver See Note 7 

1. Legislative changes 
Changes tnlrodiiced by the Code o/ ISOS — 

In Eub-s (2) the ttoid forfeited* has been aubstihited foi the ttoid nitlicltann 
See Note 4 

Changes tntroduced by Act 18 [XVlIl] of 1023 — 

(1) In Eiihs (1), the words ‘and the Public Pi-osecutor certifies that in hts opinion 

xrere inserted See Note 2 

(2) The proviso to sub s (l) nas nddctl See Note 7, 

(3) The words such person may bo ’ aflei tho words was made in sub s (i) were 

substituted for the tvords ‘ he ma> be 

(i) The words at such trial at the end of sub s (2) were substituted for the words 
‘ when tho pardon has been forfeited under this section 
2 The certificate of the Public Prosecutor — Prioi to the amendment of 10’3 
if the approter did not comply with ibe conditions of pardon the Court before which hia 
evidence was gnen, could only record its opinion to tlio effect that ho bad not complied 
with the conditions of the pardon and leave it to the District Magistrate to pioseciite him 
if he thought fit to do so it could not itself direct a proseCuUon ^ It was liowcvei held 
in the undermentioned cases* that a Sessions Judge before whom tho evidenco of the 
approver was given could himself order the approver to bo committed to trial, if be found 
that he did not comply with the conditions of tbe pardon See also the undermentioned 
cases ’ decided before the amendment of 1933 These cases are no longei of any importance 
m V lew of the amendment of 1923 making tho certificate of the Public Pro^ecutoi tho sole 
basis for the prosecution of tbe apiirover foi the original offence* The Sessions Judge has, 

Section J39 — Note 2 

- V Nija Po Ket 
T 1915 Cal 667 
ingh T Empercr 

• lliority wliieh granted pardon 



Iletracted slatemcnls — Corroboration noo led Sen 
Notes 

Sanction before pro^ecutimi See Note 10 
Sanction of High Court — Discretion See Note lO 
Svnctioa of Iligli Court when granted See Note 10 
Sanction of High Court when refused See Note ID 
Strictest fiitb with approver ScoNotcG 
Sub section (3)— Supplementary to Ss. 105 an 1476 
See Note 10 

Want of MDctiott of High Court Incurable See 

Note 10 

Withdrawal of pardon See Note 1 


tnet Judge trying the case is 

competent to «ilbdraw pardon granted to tbe accused by Add tional Jlagistrate during the conr«o of 
enquiry) 

( 95) 1895 All W N 163 (164) Queen Empress r BtuAa (After trial, District Magi tmte bis no power 

A ■ . ■ ■ . , 1 ■ 

( * • ■ , I f/eM itiat even where 

approver was declared by the Dislriei Magistrate to bavo forfeited lus pardon before atneodment of 
1923 certificate of Pubhe rroseeolor was easenlial If iroccedicga were in'titoted after amendment } 
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COMMITMENT OF APPEOVER 


thus, no poner to order tho prosecution of the aj^rover suo moin^ Where, hoirever 
proceedings had alieady been instituted against the approver under this section before tis 
date on -which the amendment took effect, it -was held that the certificate of the Putlic 
Piosecutor -was not necessarj ® 

The certificate, which is reiiaired as a condition precedent to tho trial of in 
approver, has to he filed before his ittal commences m the Court of Session It is not 
absoluteI> e^ential to file it in the eommtUtng Court and even if it is so, the absence o(rt 
is not fatal and tho commitment can, in viewr of s 632, bo accepted by the Court o! 
Session ^ 


This section docs not icquiro that the particulars m regard to which the pardon is 
alleged to have been forfeited should be gi\eD m the certificate, and a certificab cannot l« 
said to be defeeti\ e if it does not mention such particulars ® 

It has been held that the person wrho is authorized to grant a certificate under this 
section 13 the Pubhc Prosecutor who conducted the case m which tho pardon waa granted 
and that he need not uecessarilj ocaipy tho piositiou of Public Prosecutor on the date on 

winch he grants the certificate® But where a case was conducted by an Assistant Puhhc 

Piosecutor in tho Sessions Court and he expressed his intention not to take action agiB-'t 
the appro\ er, but sul^equently the Public Prosecutor issued a certificate under tbs section, 
it was held that the certificate w-as not without jurisdiction 

3. “Any person who has accepted such tender.” — In a proceedi^ 
against the approver under this section, it should first bo proved that the approver accepted 
the conditions of the pardon } that is, that the conditions were fuBj explained to him. 
that be was free to accept or refuse the conditions and that he accepted the tender 
pardon on a full understanding of such conditions’ It is also open to a person, rrho bm 

accepted a pardon m the first instance, to resile from such acceptance and say tha ® 

may be tried in respect of tho original offence m order that his character may he clears 
In such cases, the piovisions of this section do not apply and ho may bo tcied 
the other accused ’ Sec also s 837 


4 Non-comphance with the conditions — Prior to the Code of ISOS, the 
Magistrate or tho Sessions Judge had to totthdraw the pardon tendered t o an appr^ ^ 

(26) 27 Cri LJourS40 (941) 98 Ind Caa 396 (tab) ial Sftaft y Sinperor (Do ) „ 

[S« also ( 44) 31 AIB 1944 Smd 184 (185, 186) I L R (1944) Kat 97 46 Cri L Jour 21® ^ 

Ca3l77(DB) Emperor v P» Imamshah (District Magistrate Las no power to wltWraw i‘ 

ODCO it lins been giren ) 

5 ( 25) 12 AIR 1925 Bom 135 (136 137) 26 Cri L Joor 469. Emperor v Aforia Pasappa _ 
[Sfe ( 43) 30 AIR 1943 Fat 146 (161) 22 Pat 27 44 Cn L Joar 494 206 Ind Cas 109 
72ai T Emveror (When a nardon t)n« I^mw. _a .. i _ _u i. * ) been 

ic«l 


Also sec S 632, Isote 2 ' ■' 

g _ Pal V Emperor 

^n ^ Eviperor , 

, ■ nperor v Skahdvio (Tbe gene ^ 

® . secutor exercise are sufficicn ^ 

justify a pro^ecntioa being taUn out of tbe bands of a particular Assistant Public ProseenWr *' ' 
fUgc of tbe procwdings and there Is nothing m the Criminal Procednre Code which requires tbsl 
a Public Prosecutor has once appeared m a ease all farther proceedings must be conducted by bid I 
Note 3 

1 ( 69) 12 Both W' R Cr 80 (91) 6 Deng L R App 80, Queen y Oagahi Magalti ...joa 

(24) 11 AIR 1924 All 501 (661) 26 Cri L Joor 336, Potof* Jfav y Emperor (A person to wUoni 
IS tendered and who expresses a complete ignorance aod states that he Is indifferent whether a p* 
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[S 339 N4) 181IT 


xinJcr s 837 or S 3-3S, before the nirpiovcr conicl be triwl for tlio offence, in rospeck of nhich 
the innlon w IS tendered * Under llio prosent Code however, no such order is nece=sar} 
and the onlj question, ivhich the Conrl has to consider before trjinff the nppro^e^ for the 
oiiginal offence, is whether bo hns, by «onie act or omi&sion on his part, failed to conipl> 
•nith the conditions of pardon* It is tbo duty of the prosecution to establish that tlio 
a] pro\or Ins failed to compK s\ith the conditions of tho panlon * either — 

^ilfullj concealing anjUiing essential or 
(6,1 bj nilfullj gi\ ing fnlso esidence * 

The mere fact that his allegeil associates in cniiie against uhoni he had gi\en 
e\ 1 Jence has e been acquitted ® or that tho Sessions Judge or tho Magistrate is of opinion 
that he as not tclhug the truth * or that the facts stated b> him are not probable ^ or the 
nieie fact that some discrepancies haao been chcited from him in cioss examination ® oi 
that thci’c are certain incon^iatencies m his ca idcnco on immaterial points,® is not sufficient 
to ghoi\ that the condition of tho pardon has not been complied Tilth ^^be^D hoTTe%ei the 
approTcr TMlfullj introduces discrepancies into his deposition m order that the Court maj 
hold that he is not a reliable mtness, he forfeits bis pardon 

The Lahore High Court has held that it is not stiictlj necessary that tho prosecii 
tion ®hould have ncluallj examined the ftpproacr as a nitness, both before the Magistiate s 
Couit and tbo Sessions Court before proceedings aio instituted against him for non 
comihance nitU the conditions of panlon and that it is enough, if be is shonn to haae 
juade a statement ahsoluteh inconsistent niUi the statement that he made at the tirae tho 
liardonTras tondcied to hiiu^' Dut the Smd Judicial Commissioner’s Court has taken a 


Note 4 

1 See ( 19) 6 Allt 1919 Lali 449 {iW) 1919 Poo Re No 21 Cr 19 Cri L Jour 928, Suraj Bhan ? 
Emperor 

*2 ( 01) 28 Bom 673 (879 690) 3 Dom Ii R 871 Ktny Emperor e Bala 
{ 22) 9 AIB 1922 Smd 31 (32) 16 8md L R 131 25 Cn L Jour 611 Emperor t Uaj* Jittttd 
( 19} 6 AIR 1019 Lab 449 (450) 1918 Pun Re No 24 Cr 19 Cri L Jour 926 Snraj Dhan v Emperor 
< 17) 4 \IB 1917 All 816 (317) 39 All 305 18 Cn L Joar 414 Khxah y Emperor 
3 ( 40) 27 AIR 1940 Nag 77 (77) 40 Cn L Jour 95C Hortht y Emperor 

<3S] 22 AIR 1939 Lab 799 (900) 37CriLJour79 BipChondy Emperor (Onua ot proriogforteilare 
la on rto«ecut on ) 

( 30) 1930 ’'lad W N 773 (775) SoUyan y Emperor 
Al'O «ce S 339A Note 3 

-4 ( 09) 9 Cn L Jour 571 (575) 32 Mad 173 2 Ind Cas 343 Kullan y Emperor 

( 13) 14 Cri L Jour 401 (403) 20 Ind Cas 225 7 Lorr Bur But 1, Ega To Gale y Emperor 

( 15) 2 AIB 1915 Cal 397 (398) 42 Cal 756 16 Cn L Jour 120, Emperor v Sater Ahin^i 

{ 15) 2 AIR 1915 Cal 667 (673) 42 Cal 85C 16 Cn L Jour 65 Saihx Itajbanshx y Emiteror 

( 02) 1902 Pun Ra No 3 1 Cr p 68 (93) 1903 Pun I> It No 126, Kanwar Singh v Emperor 

( 04) 1 Cn L Jour 1082 (1087) 1903 Fan L B No 176 1901 Pun Be No 31 Cr, Exng Emperor y Kadu 

(05)3 Cn L Jour 312 (313) l905 1nsBoNo 59 Cr Bahadur v Etipcror 


V. Emperor 

cion that approver has given 


T ^piprror. 
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different view^* Where the evidence given by an approver in the sessions trial nnrtt 
compliance with the conditions of the pardon, the fact that he gave evidence m accordi-s. 
^vith the conditions before the committing Magistrate does not save bun from lee; 
proceeded against under this section^ But when the evidence gnen by the approve e 
the Sessions Court was m accordance with the conditions of his pardon and vas evden^ 
upon which, m the circumstances Bubsequently disclosed, rebance might have been pli'V* 
then the fact that m the committing Magistrate’s Court the approver gave false evilen'^ 
should not necessarily be taken to be non compliance with the conditions of pardon 

5. “Wilfully concealing anything essential.” — The prosecution taih 
establish that certain essential facts were withid the knowledge of the approver, and to 
he had wilfully concealed such facts ^ The mere fact that the approver absconded sf t_ 
time does not amount to a wilful concealment of anything essential withm the me-'uui:, 
of the section ^ 

As has been seen m Note 9 on S 337, it is the duty of the approver to ma f ^ 
thorough and complete disclosuie of all facts within his knowledge bearing upon tt 


tuyiuugu awu cumyjtjiu uiacnjsuiu ui au itwui vvikuiu uia aiiutYxcuyc t- — , 

or offences in respect of which he isgning cMdence Thus, he is not bound, in 


of the conditions of pardon, to moke any disclosure relative to any offence, which 
being inquired into at the tunc * 


6. Effect of pardon. — Where paidon is tendered to a person, on 


he should make a true and full disclosure of the iohoh of the cucumstaaces 


wUiis b« 


knowledge relative to the offence, it is a matter of utmost importance that 
faith should be kept with him * Thus, where a person is granted a pardon, sna ^ 


under the impression that ho has freed bimself from the consequences of bi9 
statements, he makes a disclosure of bis compbcity in offences, other than those in 


Biaxemenis, ne maaea a aisciosure oi Dis compuciiy in onences, orner mtiu ^ 

of which be was granted a pardon, it would be improper to institute proceedings Ss 
him in respect of such other offences ^ See also Section 837, Note 14 

7 Procedure at the trial — Joint trial. — Prior to the ameiiJjn6“^ 
there was a conflict of opimons as to whether an appiover, who had broken the wn 
of pardon, could bo tried foi the offence for which he was tendered a pardon 
the other accused, or whether hie trial ought to be m a separate proceeding ^ 


was held m one set of cases that there was no provision m the Code probibitms 


him 


trial, and if an appro>er had been committed in time, it was not illegal to try 
wuth the other accused for the ongmal offence * It was, however, held in 


'' UiM (Putdoaci 


Kal GournmerAf 

savvj Naickt^' 
Imo 


Note S 

1 ( 01) 3 Bom L H 499 (502) King Emperor y Trimbaka Dewjx 

Also see cases cited in Note 4 u ffla f 

2 ('16) 3 AIR 191C Low Bur 111 (112) 8 Low Bur Kul 357 17 Cn L Jour 391 

Emperor .,i f 

3 ( 10) 6 AIR 1919 Lab 449 (450) 1918 Poo Re No 24 Ce 19 Cn L Jour 926, ^ 

Emperor 

Note 6 _ 

.vion has been tendef” 


‘ rdon has been te 

2. (26) 13 AIR 1926 Pat 279 (281, 286) 6 Pat 171 27 Cn L Jour 9S7, Eilmadhab Cftotedb^'^ 

Emperor. 

Note 7 

1. ( 98) 20 All 529 (532) 1898 All W N 162, Queen Empress v. Bnj Naratn 2ta» 

( 99) 1699 pan Re No 6 Cr, r 13 (16), Queen Empress t Zlihan S%ngh, 

( 00) 4 Cn L Joor 142 (143) • 29 All 21 S AU L Joor 015 1906 AU W N 258. Emperor T 
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ca'ies that the trial of the approx er on the original cliirge ought to be m a separate 
proceeding altogether xxhich should commence de note after the case in which he had 
gixen exidence had been fullj heard and determined * and that he should not be put into 
the dock after his evidence is gixen to be tried jointly along with the other accuse! ® The 
proviso to sub s (l) has been introduced by the amenlment of 1923 which specifically 
proxides that the ajproxer sho ill not bo tiied jointly with the other accused * 

Until the termination of the trial in which the approver has given exidence he has 
to be m judicial custody unless he had already been admitted to bail (see sub 3 (3) to S 837} 
At the termination of the trial however he should be discharged by the Court which tries 
the ea^c But the Crown may le arrest him and pioceed against him foi the offence m 
respect of which he was granted a conditional pardon if so advised ® that is as has been 
seen m \ote 2 alreadj if the Public Prosecutor certifies that the approver had failed to 
complj with the conditions of the pardon In such proceedings the appioxer is entitled to 
plead the tenler of pardon and the comphance of the conditions thereof in bar of the trial 


(OS) 8 CriL Jour 445 (449 450) 1908 AU W N 259 (261) SAUL Jour 691 Sultan Khan f Em^ieror 
[See also ( 01] io Bom 675 (679) 3 Bom L R 271 Kxng Emperor v Bala 
(•20) 7 AIR igao lah '>2'> (223) 2*» Cn L Joui 128 Daulat v Emperor ] 

2 ( 08) 8 Cn L Joar 153 (153) 31 Mad 272 (275) In re Arunackallam 
( 98) 23 Bom 493 (494) Queen Emp «h t Bhaw 

( 01) 24 Mad S'*! (8'’4} 2 We 1 896 Quun Empress v Ramasa) ly 
( gfl) 14 All 502 (507) 1892 All W N 95 Queen E npress v iltdua 

('24) 11 AIR 19'’4 Mad 891 (892) 25 Cn L Jour 210 B<jss»r*id» JiTarappa v Emperor 
( 92) IS Mad 852 (354) 2 Weir 894 Queen Empress v Thevan 
( 9'’) 14 All 336 (888 839) 189‘> All W R 21 Queen Empress t Sudra 
( 70) 14 8uth W B Ci 10 (10) Queen v PelunAer Dhoobee 

( 02) 4 Bom L R 826 (827) £m^ror v Bevappa 

( 03) 1903 Pan B« ho 4 Cr p 11(13 14) lOOSPuaLBNo 52 Olivlam Mohamtaai v Crown 
(1900) 18 G P L R Cr 123 (123) Ei ipress v Pawan 

( 61) 7 Cal L Rep 66 (67) In the matter of Joyudee Paramanick 

i 22] 9 AIR 1922 S nd SI (32) 16 Smd L R 131 23 Cn L Jour 611 E nperor v Ilajx Jxand 
(1900) 27 Cal 137 (139) Queen EnpreUT Nalu 

[See ( 01) 3 Bom L B 489 (50'’ 603) Ling Emperor ▼ Trimbalus Deu/ju (Tlie approver was convicted 
on ills own pica >- Bat sentence was only postponed t U after the trial of co accused— Feld procedure 
illegal )] 

3 ( 08] 31 Mad 272 (27<)) 8 Ct L Jour 163 3 Mad L Tim 407 In re ArunaeheUam 
( 92) 14 All 50'’ (507) 1892 All W N 95 Quee i Empress v Slulua 

( 08) 7 Cn L Jour 24o (249) 1907-09 Upp But Bui Cr P C 7 Nga Po Unan v Emperor 
{ 8’) IBS'* All W N 31 (31) Empress v Samcharan 

( 9'^} 15 Mad 352 (3)4) 2 7X e r 394 Empress v Bam Thevan (Approver should be duly committed 

pardon 




4 (3() 1937 Mad VV N 879 (880) liatioTiandrayya r Emperor (Jo at comm ttal of approver along 
w tb other accused is llcgal } 

(31}18AIR19310udhll3(114 115) 32CnI.Jonr9l 6 Buck 3S6 Earn Eawfan v Emperor 
(Do) 

( 35) 2'’ AIR 1935 Oudh 220 (‘>'>8) 33 Cn B Jonr 8S9 Chauf an v Emperor 

* f r T naji Jiand 


■ Jun. 
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ior the original offence, and the Couit his to decide and give itg finding as to that p i. 
See S SS9\, and the undermentioned cases* 


8 Plea of pardon in bar — See Section 339A 

9 Use of statements made by the approver — Sub section (2) *• 
Sub section (2) proMdes that any statement made b> a person uho has accepted a tender 
of paidon may be u'ed in evidence against him m cise he is proceeded against under Iba 
section on account of his non compliance with the conditions of the pardon Tbns lie 
-admissibility of such a statement IS not affected hy S 24 of the EMdenceAct' Dutitlns 
been held in the undermentioned decision^ that s S39 (2) operates as an exception to s “i 
of the F\idenco Act onlj m respect of statements i\hich ha\e been induced hj apromse 
of pardon and that statements obtained hj threats or violence are still within the ihke e 
of s ”4 of tiie E^ idence Act Before a statement of the appiovec h u«ed m the trial aga 
him it is necessarj that it should bo propeih proved that it should he puttobminclt a 
1 e should he ashed if he desires to ofler an> explanations thereon ® 

Suh section ( 2 ) applies not only to statements by the approver in the 
"Magistrate s Couit or m the Sessions Court hut also to statements made b> him * 
inquiry m the committing Magistiatc s Court ■* provided thej weic made after the offer an 
icceptance of pardon hj the approver® 


6 (06) 4 CiiL Jour 846 (354) 30 Bom 6U 8 Bom L R 740 Emperor x 
the withdrawal of the pardon ot declaration o! its forfeitore by a Magistrate or Judge — D*®® 
amendment ot 1923 ) 

( 16) 2 AIR 1915 Cal 397 (398) 42 Cal 756 16 Cri L Joar 120 Emperor v Saber Akw}\ 

( 22) 9 AIR 1922 Bom 177 (177) 40 Bom 120 22 Cti L Jont 620 In re Dagioo Eapu 
( 86) 11 All 79 (85 91) 1888 All W N 289 Queen Empress y Ganga CJtaran 
( 16) 2 AIR 1915 All 245 (218 247) S7 All 331 16 Cn L Joor 483 Emperor v CrcnjiiU 
( 20) 7 AIR 1920 Luh 870 (376) 1 Lah 218 21 Cn L Jonc 518 Ckanan Svtgh v Emperer 
( II) 12 Cn L Jour 326 (326) 10 Ind Cas 622 7 Nag L R 65 Emperor t Euebrt 
Note 9 

1 ( 62) 8 Cal 660 (668) 10 Cal L Rep 369 Empress t Nobxn Ckundra 

( 08) 8 Cn L Jout 445 (451) 6 All L J 691 1908 All W N 259, Sultan Ehan v Emperor 
(15) 2 AIR 191d Nag 92 (95) 16 Crt L Jout 417(420) llNagLRSO E«al Geiernm^f’ " 

(20) 7 AIR 1920 Bom 270 (279 2S0) *>2 Cn L Jour 68 (FB) Emperor v Chunna 
Shah J contra ) 

( 33) 2Q AIR 1933 Lah 910 (912) 35 Cn I> Jont 169 Anup Stngh v Emperor 
( 97) 1897 Pun Re No 3 Cr p 4 (6, 7) Wusllu r E, .press 

( 71) 8 Bom 11 C R Cr 103 (107 108) Beg y Altbkat Vtlka , .« jagl 

[But see ( 67) 8 Suth VV It Cr 53 (54) Queen t Ttadanath Dosadk (Dec ded under Cede o 
wb ch contained no provision corresponding to sob-s (g) ) 

( 67) 8 Suth W B Cr L 14 (14) In re Pudunlh Dossad (Do)] 

2 ( 28) 15 AIR 1928 Lah 320 (322) 29 Cn L Joor 4IS 9 Lah 608 Rm i NntA v Emperor 

( 36) 23 AIR 1936 Lnh 409 (415) 37 Cn L Jonr 730 Indar Pal v Emperor (Where m £p « ox 
in pel ce custody an approver is ne ther subjected noc threatened to be subjected to any iH 
the statement made by him will not become madmissible ondec S 24 Evidence Vet) 

3 ( 25) 12 AIR 1925 Nag 172 (173) 25 Cit L Jour 1355 Gangaram v Emperor ^ ^ 

ibscquent^^*^ 

filter forfeiture of the pardon for an offence m icspcet of wh ch the pardon was feudered ( „ 

AIR 1940 Nag 218 I L R (1941) Nog 372 4i Cri L Jour 433 approved 13 C T L R 7 imr 

overruled ) 

( 40) 27 AIR 1910 Nag 218 (221) 41 Cn L Jonr 433 (436 417) Ilorslal v E iperor ^ 

(25) 12 AIR 1923 Nag 172 (173) 25 Cri L Jonr 1355 Cangaram v Emperor (SuVs ( ) « ^ 
enough to cover statement made not before committing Magstrato but before pardoning MeS* 

(26) 15 AIR 1928 Lah 320 (322) 0 Lab 60S 29 Cn L Jour 413 Ram l/uf/i v , F« 

[But see (22) 9 AIR 1922 Bom 138 (141) 46Bom61 22 Cn L Jour 728 ilottlal Ihraim 

prror (Per Shah J — Statement referred to In S 339 (2) Is the statement made by lh« “PP 
a witness at the Inquiry under Chap \MII oral the trial and no other )1 sris"*^ 

5 (43) 30 AIR 1913 Sind 166 (169 170) I L R (1913) Ear 285 45 CHriJourll8 209 
(DC) 2/tr(t! T Emperor (Confession pnor to pardon— Section 339 (2) does not apflj * 
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It H HOt ab-olutoh nccc't'^arj that the apiro^cr should ha\o been examined as a 
xutne^s as jiroxidcd under s 337 subs (2) Iicfore an> statements undo bj liim are used in 
ex idcncG aj^ainst liiiii * Thoufth the statement or dcxtosition of tlio npiuox cr is not strictly a 
confession, it is m the nature of a confession and the Comt ohoiild, in ca'O it is retracted 
i-cqnirc that the ficts contained tberein should bo corroborated by cxtimsic c\ idenco I'eforo 
conxicting the approx cr thereon’ 

Sub section ( 2 ) docs not Inr the use of tlio statenunt-, made bx the approx er m an 
inquiry into the offence of jxorjury against the approxcr* ot m a cixil suit foi damages 
brought against him bx the complainant “ 

10 Prosecution for perjury — Sanction of the High Court. — Uudei sub 
p (3) it i". cs ential that the pio eention should obtain the sanction of the High Court 
l>efoic piocecdiug against the approxer foi gixing /alse eitdence and if such sanction is 
not obtained lieforc tlie institution of the proccodmgs the defect afiects the jiuisdiction of 
the Court and cannot be cured under s 53^ * The npi he ition for sanction to iiroscciite the 
approx ei should bo made on liebaltof tbo Cioun by a regulai ai^phcation to the High Court 
.and a letter of rejeience bx tho Sessions Judge is not gufhcicnt’ 

applf _ Iq £ucb case proxuioos ot S 1C( musl be ob»etxed olhemise eoofession would not be admi^ 
Bible either under S 339 (a) ot S lei or Cxidence Act. S 26— AlTt 1910 Nag 218 I L It (1911) Nag 
372 11 Cn L Jour 433 relied on ) 

<40} 27 AIR 1910 Nag 218 (221) 41 Cn L Jour 433 (436 iVl), Ilonlal 'i E'nj>eror (Contessonto 
3Iagi>trate before offer aod aecepCaoce of pardon — Coi)fe>$ioa not recorded as required by Sa 164 aod 
SC4 IS not admis ible ) 

€ ( 06) 3 Cn L Jour 5 1 (67 69 60) 1005 Pun Re No 41 Cr (1 B) Suba t Emperor (Vet Chatterjee 
and Johnstone JJ heosiagton and Retd JJ dissenting ) 

< 06] 7 Cn L Jour 245 (249) 1907 03 Upp Bur Rul Cr P C 7. To JIiisii r Emperor 
(But see (09) 8 Cn L Jour 153 (153) 31 Mad 272 3 Mad E T 407, Znre AmnackeUam'] 

7 ( 43) 30 AIR 1943 Sind 160 (170) I L R(1943) Kar 28> 45 CnE Jour 118 209 Ind Cas 242 (DB) 
^ftrni r Emperor (In the natore of things a confess on that has been retracted does sot cart; the 
^nme we gbt and inspire the same confidence as a confession which is adhered to from first to last In 
the case of an evidence of an aceompUce, particular!; when it U the evidence ot a child of 12, the rule 
of prudence as to the neccssit; of the corroboration of the exidence ot an accomplice both as to the 
factum of (lie crime and as to the identit; of tbe criminal applies The imp! cation b; the accused of 
hun^clt m a confession long ago retracted is scarcel; such corroboration of the evidence of his own 
ident (; as is sufficient to corroborate tbe evidence of identit; b; his accomplice and to satisfy tbe rule 
of prudence ) 

( 34) 21 AIR 1934 Pe h 48 (40 47) 35 Cn L Jour 121», Faqir Sliah v EmiKrOr 

< 15) 2 AIR 1915 Lah 307 (t07 308) 16 Cn E Jour 815, IkfcKSht v Emperor 

< 30) 17 AIR 1930 Nag 259 (260) 31 Cn L Jour 661 Sha/* v Emperor 

( 37) 24 AIR 1937 Lah 689 (691) 39CnLJourl6 ill Jtte Degii7n v Emperor fApprovecs 
Btatemeni corroborated in general aspect and found to be troo — Such statement is sufficient evidence 
for hn conviction on forfeiture of pardon )] 

(But see ( 39) 25 AIR 1038 Lah 135 (135) 39 Cn L Jour 335, Puran v Emperor (Approver s resil 
mg from liis Ftatemcnt in committing 5Iagi°tni(«s Court — Statement amounts to confession and 
conviction can be based on such confession without corroboration )] 

A ( 12) 13 Cn L Jour 33 (35) 13 Ind Cas 273 5 Sind L R 174, Emperor r Andal 
•9 1 09) 4 Ind Cas 5 ’3 (5‘’6) (Cal) KesJiab Nath v Uaniruddvt Sarf,ar 
Note 10 

1 (81) IfiSllun Re No 42 Cr p 92 (96) 3f< Shanita v Empress 

(04) 1 Cn E Jour lO’l (1021, 1022) 2 I^w Dot Rul 302 Emperors Iltu'italiie 

(1900) 27 01 137 (139), Queen Empress s Nathu 

( 86) 10 Bom 190 (193) 1886 Rat 2'’4 Queen Empress x Dala Jna (The sanction under sub-s (3) 
to pro-j?euto for false evidence must be obtained before anl not after the commencement of tbe 
I n>,ocut on ) 

A! 0 sees 537, Note 7 

" ” * ■ • ■ KalUstadu 


< 12) 13 Cn li Jour 451(151) 15 Ind CasSS (tab) Enprror v Rjji 
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The High Court is cot bouiid to accord sanction in every case that isbrougJit feJJW 
notice under sub s (3) of this section* but has a discretion m the matter The discreLoi 
vested in the High Court to sanction the prosecution of the approier for perjury should b* 
exercised ■with extreme caution * The necessity for obtaining the previous sanebon ol Ca 
High Court shows that the mere fact that the approver makes two inconsistent stateraeub 
cannot bo a justification for directing his pttKecution ‘ The High Court before grantos* 
saochon, should c&relaliy coaaicler all tbo circumstances :n the case and decide the cardiml 
question, whether the previous statement or confession was true and voluntary® Itilisrf 
opinion that such previous statement is true on the facts before it, then his subseqoEit 
statensent ought to he false, and m such cases it is not only desirable but also expedient to 
sanction the piosecution ^ If, however, the first statement or confession is not true hut ttu* 
hi9 later statement is the true one, then the inference may be dra'wn that the first slatemf^ 
or confession was obtained by threat or inducement and m such cases it xw^ld W 
undesirable to sanction the prosecution * The High Court has also a discretion m 
where the approver is induced to make certain statements m connexion with a cap 
charge to allow him every possible locus panitentta m respect of such a Blatemen 
"Where the approver is proceeded against for the original offence itself m respect of v 
he was tendered a pardon it is not proper to sanction big prosecution for perjurj b 
sanction should he granted only m case it appears to the High Couit that a convicbon « 
the Original offence is unlikely for any reason or that even on a conviction on theocip 
charge the sentence that could bo pass^ would be too light m the circumstances of 

Sub section (8) merely imposes an additional condition to the institutMola 
prosecution for perjury and does not have the effect of overriding the provisions rfi 
Thus even where the sanction of the High Court is obtained the prosecution 
instituted only in accordance w tth the provisions of Ss 105 and 47C** The High C'ctirt ffliv 

( 29) 18 Ain 1929 Oodh 827 (527) 6 Lotk «2 31 On L Jcni 201 Em^nr 1 

sanction could bo granted only it a certificate from Pnblio Prosecutor is produeel— ^ 
that such a condition is not imposed by the section itself) 

3 ( 37) 24 AIR 1937 Lnb S51 (551) 38 Cri L Jont 1079 Emperor v PrAhhu 

4 ( 37) 24 AIR 1937 Lab 551 (551) 88 Cri L Jour 1079 Emperor v Prab^iu 

(34) 21 AIR 1934 A1U3 (45) 66 All 288 35CnLJoar44J Emperors Zlathure 

5 ( 37) 24 AIR 1937 Lab 551 (552) 38 Cri L Joor 1079 Emperor r Probhu 

{ 34) 21 AIR 1934 All 43 (45) 58 All 288 35 Cri L Jour 444 Emperor v Maihura 
( 14) 15 Cti L Joor 76 (77) 22 Ind Cas 428 (All) Emperor v Bodha n Oti 

( 25) 12 AIR 1925 Bang 286 (286) 3 Rang 224 26 Cn L Jour 1396 Emperor v 2^?“ 

Sanctum for prosecution lot perjury ahoald not b® granted, when material has only been T 
by an unnecessary esammat on on oath } 

t 

6 


jtina (Saocl®®'^ 
undue infla«o'®'^ 


(3 • ilhura 

TTk in99 T V ceo ^ Hussetna] 

^ ror V Zlatkvra 

making two directly contradictory statements— Sanction for prosecution given )j 
8 ( 37) 24 AIR 1937 Lab 531 (5 j 2) 38 Cri L Joor 1070 Emperor v Prabhv 
(31)21 AIR 193 l^All 43 J45) 56 All 288 35 Cn L Jour 444 Emperw v JIalJiura 

r V 3'axram Smgh 

* ' V £o lAa 

‘ • V Waryam Single 

A • ' ‘ , our 1167, Emperor v 

pomitriitio not granted )) 

10 (32) 19 AIR 1932 Lab 307 (308) 33 Cri L Jour 485 Emperor t Joiram Slny?* , 

11 (27) 14 AIR 1927 Nag 189 (191) 23 NagLB 33 28 CrlLJour CIS Local Gocemme^’ 

Gambhir Bhujua . . 

12 (Xt?) 14 AIR 1027 Mg 189 (194 23MgLR3o *>8 Cn L Jour C15 Local Coternr^^^'* 
CJambhir Lhujua 
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prnnt sanction for iiro«ceution on llio strength of a slatcment undo bj tho ariiro\cr nhieb 
J3 pima facie fal-^ it i? not noeo^arj that the approver should ha\o been ovaniined as a 
•w itne== in the ca«o, ns required bj section 337, sub section (2) 

rroccdnre in trnl of 339 A. (l) The Court trying under section 339 a 

person under S 339 person who has accepted a tender of pardon shall — 

(a) if the Court is a High Court or Court of Session, before the 
charge is read out and explained to the accused under section 271, 
sub-section (/), and 

(fc) if the Court is the Court of a Magistrate, before the evidence 
of the witnesses for the prosecution is taken, 
ask the accused whether he pleads that he has complied with the con 
ditions on which the tender of the pardon was made 

( 2 ) If the accused does so plead, the Court shall record the plea and 
proceed with the trial, and the jury, or the Court with the aid of the 
assessors, or the Magistrate, as the case may be, shall, before )udgment 
is passed m the case find whether or not the accused has complied with 
the conditions of the pardon, and, t( it is found that he has so complied, 
the Court shall, notwithstanding anything contained in this Code, pass 
judgment of acquittal 

1 Legislative changes — This «ection has been introduced by tbo Code of 
Criminal Procedure (Amendment) Act 18 [Will) of 1923 see Note 3 

2 Plea of pardon. — The procedure laid doun under this section should be 
strict!} foUoued^ It is the duty of (be Court to explain the proMsions of this section clearly 
to the accused and to tell him that be is entitled to plead that he has complied with the 
conditions of tho pardon^ Tho mere fact that the accused raised such a plea before the 
committing ^fagistcate and that the Ifagistrato had given his finding on such a pica does 
not absolve the Sessions Judge from the duty cast upon him under this «ection of asking 
the accused, if be pleads compliance with the conditions of the pardon ^ 

3 Procedure under this section — Before the introduction of this section m 
1923 it was held that where tho approver raised a plea that ho had complied with the 
conditions of the pardon it was the duty of the Court to decide and giie a finding on that 
issue first before trying him for the offence in respect of which the pardon was tendered ^ 
Such a course necessarily led to complications inasmuch as in deciding the prehminary 

13 ( 13) li Cn L Jour Cl (61] IS Ind Cas 352 (Lab) Emperor t Raja 
{ 05) 3 Cn L Jour 65 (30) 1905 Pun Be No 41 Cr Suba \ Emperor 
Section 339A — Note 2 

1 (29) 16 AIP 1929 Oudb 256 (25S) 30 CnL Jour 559 Ztiiari \ Etnperor 

( 25) 12 AIR 1925 Lab 15 (15 16] 5 Lab 339 S 6 Cn L Jour 237 Alt v Emp ror 

2 (40) 27 AIR 1910 Nag 77 (77) 40 CnL Jour 956 JlorxUil ilohanlal r Emperor 
( 25) 12 AIR 1925 Lab 15 (15 16) 5 Lab 379 26 Cn L Jour 237 il\ v Emperor 




1 ( 05) 3 Cn L Jo r 3P 1313) 1905 Pun Pe No 59 Cr Bahadur v Emperor 

(17) 4 t.IR 1917 Ix>w Bur 113 (113) 17CnLJo..r 3J7 (333) (s Low Bur J ul 11 Emperor t 
N ija Po Kr 

(09) 9 Cri L Joir 571 (575) J2 Slad 173 2 Ind Cm* 343 Ej kih v Pm^rror 
( 13) 14 Cn I JourlOl (lOJ) 7 Low B r Pull SO Ind Cii 2 5 I0 Ga e •> }■ mperor 
(I ) l‘>02 l“vn 11c No 31 Cf 1 feimi l9o»rBnLRNo 1‘>C At»uJr , Emperor 
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issue, the Couit had veiy often to investigate into the facts of the case and to piejudgt i5 
on the merits ® These eases are no longer of any importance m vicn of this section, vLci 
provides specifically for the proeedine to he adopted m such cases ® Under this 'section She 
accused should be asked at the \eij commencement of the proceeding, whether he plesh 
compliance iMtli the conditions of the pardon The Coiut has to record such a plea in ca? 
he so pleads and to pioceed mth the trial In the course of the trial, hone\er, and befe 
judgment is pronounced, the Court should decide the question whether the accused ha 
complied vrith the conditions of the pardon If it is found that he has so complied viii 
them, the Comt has to pass at once a judgment of acquittal, whatever its finding nwj’he 
as to the guilt of the accused m respect of the ofifence* It is for the Cronn to prove tha^ 
the pardon has been forfeited by the apjarover * 

In a case triable by the jury, the question whether the accused Las complied mlh 
the conditions of the pardon should be left to the jary to be decided, like any other qaeim 
of fact in the case® and m a case tnable with the aid of assessors, the Court should after 
recording the plea, call upon the assessors to dehver their opinions on that plea and thea 
lecoid its own finding ^ 

'\Vhere on grant of pardon the approver admits his complicity m the offence but 
latex resiles completely from his position and he is tried under s 339, it is impossible to 
decide whetbei he has complied with tho condition of his paidon without deciding the 
question of his innocence or guilt Hence, in sucli cases, tho provision in sub s (2) of 
section viz , that the question as to compbance with the condition of the pardon should w 
decided before judgment is passed in the case, cannot apply * 

4. Non*compliance with the section.— railure to conform to the provisions 
of the section vitiates the trial * It has, however, been held m the uaderinentioned case 
that where the charge had been lead out to the accused and be bad been made to plfiod to 
it before and not after he had been asked to plead whether or not he bad compl’®^ 
the terms of the pardon, the irregulaiity was curable under the pro\isions of sechoo 537 


Riebt of person agnmst 
whom proceedings &te 
instituted to he defended 
«nd hi8 competency to be 
a witness 


(/) Any person accused of a" 
before a Criminal Court, or against whom proceedings 
are instituted under this Code in any such Coartf may 
of right be defended by a pleader. 


• Code of 1898, original S 340 u h, 

Right of accused 940 Every person acmsed before any Criminal Court m'ly 

fo he defended defended by a pleader 

1882 S 340, 1872 S 186 . 1861 • S 432 


eror 


( 35) 22 AIR 1935 Lah IJJ (801)) 37 Cri L Jour 79, DiKhand y Emperor 
Also sees 339, Note 4 ^ 

6 (10) 11 CriL Jour 251 (255) 33 Mad 514 5 Ind Cas 831. Ju re ifoainstcamy 
Also sec S 299, Note 8 

7. (’40) 27 AIR 1910 Nag 77 (77) 40 Cri L Jour 056, Ilonlat ilohanlal y Fmperor 
8 ( 39) 26 AIR 1939 lah C6 (67) 40 Cri L Jonr 614 ILR (1039) Lah 216, Ourdtl y Emperor 

Note 4 

1. (40) 27 AlRl910N8g 77 (77. 78). 40CriLJoiir966, JfonUil 21ohanlal v Emperor (Total 

compliance— Conviction quashed and re trial ordered ) 

■ ' ■ , 0, GurM » 
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( 2 ) Any person against whom proceedings are instituted in any such 
Court under section 107, or under Chapter X, Chapter XI, Chapter XII or 
Chapter XXXVI, or under section 552, may offer himself as a witness m 
such proceedings. 

A This section sitislilx/cf fir original S 310 b/ the Code of Crimtoal Procedure (Amendme it) 
Act 18 [Will] of 1923 

Synopsis 


1 Scope 

2 ‘ Proceedings under this Code 
2a ' Criminal Court ” 

3 Appellate and revisional Courts 
4 “May of right be defended 

5 Right of accused while m custody 

6 Choice of pleader 


6a Appointment ot defence counsel by 
the Crown 

7 Arguments 

8 Citing accused s counsel as witness , 
9 Court and pleader 

10 ‘ Pleader ’ 

11 Muirtears and other persons 
12 Sub«seetion(2) 


hOIF to the Synopsis See the Rotss miicaiel for the following lopica 
Accused per on— Meaning of See Note 1 ‘ rieadct — Whether includes persons othi.r tlun 

Agents of the aeeased — W hether can api*ear See 1^*' pmclitioners See Note 11 
i'Otcll Pleader — Interview with accused to be allowel 

LiniitiQ" of argument',— Power of See Note 7 See Note 6 

Memorandum of appearance See Note 10 Written aliments See Note 7 


1. Scope — TiiQ old section winch read ‘e\er> person accused before any Criminal 
Court miy of right be defended by a pleader gave rise to speculation as to the scope of 
the word ‘ accused Some decisions favoured a wide interpretation of the word so as to 
co\er any person over whom a Magistrato or other Court exercises jurisdiction ‘ Consonant 
to this interpretation the section was held to apply to persons against whom proceedings 
were institute under chapter V[[(* and chapter A.I* Other decisions honeier regarded 
the aboie definition as too wide and confined the word accused to those persona who 
were accused of an offence* In conformity with this Mew the section was held inapplicable 
to persons concerned ju proceedings under Division c of chapter viii ® It was also doubted 
whether pleaders could appear m proceedings under s 62 of the Code of i 86 i corresponding 

Section 340 — Note 1 

1 { 92) 1C Dorn 6G1 (669) Ernpreii v i/ona Puna 

( 09) 21 All 107 (109) 1898 All W N IW Queen Empresa v iTulasadili Lali (The pet tioner wu 

nsLed to furnuli security for good behaviour) 

{ 01) 3 Bom L R 437 (440) Kanf Emperor v Jnnya 

( 03-04) 2 Low BurRul 80 (83 84) Lbrahtm » Kinj Emperor (Petitioner was asked to eater into bond 
for good behaviour ) 

(09) 9 Cri L Jour 3G (37) 36 Cal 163 2>/tom Zxit C/toiocfAKry v i? F Hoperofl (Pet tiouer was asked 
to furnish security for peace ) 

2 ( 96) 23 Cal 493 (494 495) Jhoja Stngh v Qu»en Empreas (Su b a person has A right to be heard 
under this section ) 

(1900) 4 Cal W N 797 (798) Abinaah llalahar v Empreaa 

( 03) 25 All 373 (377| 1903 All 3\ N 79 Emperor v Giraad 

(1900) 1900 Pun fe No 15 Cr p 3 4 (36) 1900 Pun L R No $9 Crown v Ida 

(1900) 4 Cal W N «« 

(1900) 27 Cal 656 (058) Nahhilal Jha v Queen £>nprfss 

3 ( 33) 20 A I R 1933 Lah 145 (145) 34 Cci h Jour 616 Turab Alt Khan t Shromant Gurdioiri 
rarhand^tak Co»imi(i« 

4 (05) 2 Cri LJojt 575(576 577) 2CalLJootll9 9Cil U N 933 ZTiransnij Ojlii v £mp<rjr 
(Proceed ngs under S 133 of this Code arc more of a cinl nature and persons againn whom tU»y a ■> 
taken are not accused persons ) 

' L Jour 1194 (F B) Sarroira 


S ' , ffrijHrn Diyi » Corpjrafun 

vj lu a 

5 (10)llCriLJour50l(50->) TlodCisOOS 4 Sind LR 49 Emp'ror •> Ta-atufi (Pr»-»d,a* 
relating to the Cine<3 of the eurei es o3eicd under S. 123 ) 
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■nhen 'Witnesses are esammed m chief, not only to check leading questions hut to pceTent 
irrelevant evidence being recorded ^ 

A Magistrate exercises jurisdiction with matcnal iriegulanty when he holds a trinl 
at a place where the accused aie totally incapable of making a proper defence and ats 
deprived of the opportunity of being represented by a pleader ® Where a Magistrate bcB 
Court on a Sunday, it was held that, though holding Court on a Sunday was m itself not 
an illegality, yet the effect haMng been to pirejudico the accused and deprive him of tbs 
right given to him under S 310, the conviction should be set aside ® A conviction vss 
however, allowed to stand, where though the action of a Magistrate m accelerating a case 
had resulted in depriving the accused of the services of his senior counsel, the accused 
nevertheless, not been prejudiced thereby^® 

An appellant is entitled to be heard through his pleader A Judge contravenes tte 
provisions of the Code in deciding an appeal without hearing counsel on such a date as to 
make it physically impossible for counsel to attend when the Judge had before him a 
petition from the accused a counsel praying to be heard 

When a person is not defended, the Magistrate or Judge ought, in the interests of 
justice, to test the accuracj of statements of u itocsses by questions in the nature of ctoss- 
exammation,^® and m the cases of ignorant individuals accused of technical offences, te 
assist them m putting up obvious defensive pleas 

Similarly, m cases where the prisoner being too poor to defend himself, a 
has been engaged to defend him at the expense of the Crown, the trial Judge mustnsha 
greater experience to cross examine the witnesses when he sees that the defence 
incompetent He should not however, do this unnecessarily but only when it is dwf®® ® 
in the interest of justice 

5. Right of accused while m custody.— The section not only contefflphk* 

that tho accused should bo defended by a pleader at the time proceedings ere actually 
on, but also implies that he shall have a reasonable opportunity, if m custody, ft 
into communication with his pleader and prepanng for his defence ^ So, when accused 

7 ( 25) 12 AIR 1925 Mad 1153 (1154) 27 Cri I, Jout 33 Uannargan v Emperor 

8 ( 18) 5 AIR 1918 Pat 197 (199) 19 On L Jour 219 3 Tat L Jout 147, ilewa Lai v ErnTtror 
under S 145 of this Code ) 

Also see S 352, Note 4 

9 ( 15) 2 AIE 1915 Bom 254 (255) 16 Cn L Joor 752, Sahan Datti t Emperor 

{ 30) 17 AIR 1930 Nag 255 (257) 31 Cn h Jour 705, Otrdhan v Emperor ,, . 

[See also ( 25) 12 AIR 1925 Pat 772 (782) 4 Pat 646 26 Cn L Jour 1441, Emperor ▼ ^ 

Prasad (Court not to sit beyond the prescribed hours except with the consent of the pleaders on 
sides )] 

Also see S 344, Nate 9 and S 537, Note 25 

10 ( 98) 1893 Pun Be No 14 Cr, p 32 (33) Earam X)xR V, Emprew , /la 

11 ( 08) 9 Cn L Jour 169 (190) 12 Cal W N 248, Eay&iimar SinjJia v Tsncoiors 

appeal against order of sanction to prosecute should not be summarily rejected without bearuig ri^ 
lant’s pleader ) y j 

12. ( 70) 1870 Pun Ee No 81Cr,p 49, Eruf t. Croibn (Pet CunniaghamandLind.ay,JJ 
dissenting ) 


1QQ< *ttW 


luadetSl®!*^' 
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on remand, be has a right to hi.\o access to his legal adMSCi subject to such legitimate 
restrictions as maj bo necessarj to prevent mtcrferonce T\ith tho cour«e of inaestigation * 
A remand is a process of Court and it tvould be an abu^e of that process if tho police ivere 
to take ad\antage of it to pre\ent tho acensed from having access to his legal adviser'’ 
Tho High Court can therefoio, interfere undei S 6C1A to pievcnt such abuse * 

^\'here the accused were arrested and jJaced in custody and then auddenlj called 
upon to conduct their ca=e vnthont anj opportunity having been given to them of obtaining 
legal a'lsistance, tho procedure was held to bo irregular* 

Pending his trial, a police officer was put under certain restraints by his superior 
officers which hampered him in arranging for his defence It was held that full opportunity 
should be given to the under trial officer to consult his I<^al advisers and that all reasonable 
facilities should be afforded to him for the conduct of his defence ® While it is hej ond tho 
province of the High Court to interfere with tho discipline of the police force or the 
exercise bj the superior officers of their lawful powers, it is nevertheless bound to satisfy 
itself that the conditions under which tho accused is being tried do not hamiier him in 
his defence* 

Although sufficient means should he adopted to prevent under trial prisoneis from 
escaping when bolding an interview with their vakils, police or other per®ons should not 
be placed sufficiently near to overhear their conversation ^ 

6. Choice of pleader — Prisoners are to have the fullest opportunity to ovecute 
laXalatnamas to whomsoever they please* 

An accused person has a right to be defended by a pleader of his choice and a 
lilagistrato has no tight to tell him to engage another pleader as the one he had engaged 
did not know bow to behave* No Court has any authority to force upon an accused 
person the services of a counsel if bo is unwilhng to accept them* Where tho accused 
declines to accept the services of a couo'jel appointed by the Court and raises his objection 
at the earliest possible opportunity and nei^r instructs such counsel noi is allowed to 
conduct his own defence, the irregularity of tho procedure results m an illegal trial and 
hence m a failure of justice In such cases the High Court will order a new trial * The 
Magistrate is bound to afford the accused and his friends every opjwrtunity of ranking 


cannot communicate mth bun and legal assistance cannot be availed of — The matter is really reduced 
to a farce if interviciva are allowed only after a confess on Las been recorded ) 

2 ( 30] 17 AIR 1930 Lab 9 >5 (947) 12 Lab IS 33 Cri L Jour 339 Sunder t E nperor 
(32) 19 AIR 1932 Lab 13 (14) 12 Lab 211 32 Cn L Jour l(r>2 Amola^ ^ Empero> 

AUo see Note 2 and S 167 bote 10 

S (2G\ 13 AIR WIdRwa 551 50 Rom 741 27 Cev li Jote 1159 In. it Lteweiyv Evans 

4 ( 20) 7 AIR 1920 All 26S (269) 42 All S46 22 Cn L Jour 23S, flaybanji v Empoor (Accused 

ocrc arrested under S 65 of this Code as habitual thieves and were also deta aed in custody ) 


7 { 71) 8 Com 11 C R Ct 126 (157) (F D) Ileg v ffasl|ii«i<Ji 

( 30) 17 AIR 1930 Lab 945 (947) 12 I^h 16 Cn L Jour 339 Sunder Sinjh v Emperor 

( 35) 22 AIR 1935 Cal lOl (102) 62 Cal 384 36 Cn L Jour 615 SudhaH’idhu Dep v Emperor (Hal 
the prolca'ional prii ilej^e of advocates can only be upheld if they honourably bear in mind that they 
are officers of the Court and do not lend Ibemsehes in any way to act as go-betwecni to faciliuie 
improper communicalions with other uodeteeled cnminal associates of the accused ) 

Note $ 

1 (1863) 1 Bom H C It Cr 16 (16) In re Shtk Dadabhat 


(■291 16 AIR 19’9 Lab 705 (706) U Lab '»20 
4 (37) 39 r-un LR 311 (112) J/unf//isai« 


SlCiiIjJojr$77 
V Senperor 
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when witnesses aie examined in chief, not only to check leading questions but to prsyeit 
irrelevant evidence being recorded ^ 

A Magistrate exeicisea jurisdiction with material irregularity when he holds a tnsl 
at a place tv here the accused are totally incapable of making a proper defence and ats 
depiived of the opportunity of being represented by a pleader® Where a Magistrate bell 
Court on a Sunday, it was held that, thoi^h holding Court on a Sunday was in it:elfiiol 
an illegality, yet the effect having been to prejudico the accused and deprive him of tbs 
right gi\en to him under S 840, the conviction should be set aside® A conviclioairu, 
hovever, allowed to stand, where though the action of a Magistrate m accelerating a a’e 
had resulted in depriving the accused of the services of his senior counsel, the accused had, 
neTCrtheless. not been prejudiced thereby^* 

An appellant is entitled to be heard throngh his pleader “ A Judge contravenes tbs 
provisions of the Code m deciding an appeal without hearing counsel on such a date as to 
make it pihysically impossible for counsel to attend when tho Judge had before him a 
petition from the accused’s counsel praying to be heard 

When a person is not defended, the Magistrate or Judge ought, in the interests of 
justice, to test the accuracy of statements of witnesses by questions m the nature of cros- 
exammation,^^ and m the cases of ignorant individuals accused of technical oSences to 
assist them in putting up obvious defensive pleas '* 

Similarly, m cases where the prisoner being too poor to defend himself, a 
has been engaged to defend him at the expense of the Crown, the trial Judge mustosebia 
greater experience to cross examine the witnesses when he sees that the defence 

incompetent He should not however, do this unnecessarily but only when it is desitowe 

in the interest of justice 

5. Right of accused while m custody. — The section not only conteoplatoe 

that the accused should bo defended by a pleader at the tune proceedings are actusHy lOWS 
on, hut also implies that he shall have a reasonable opportunity, i! in custody 
into communication with bis pleader and preparing for his defence ^ So, when eccosed is 

7 (25) 12 AIR 1925 Mad 1153 (U64) 27 Cti L Jour 33, Jlfonnaroan v Emperor 

8 (18)5 AIR 1918 Pat 197 (199) 19 CnL Jour 249 3 Pat L Jour 147, Meioa Eal v ^ 

under S 145 of this Code ) 

Also see S 352, Note 4 


sides )J 


pleaders on botb 


: . ■ If |A» 

‘ apt** 

iant 6 pleader) , 

12 ( 70) 1670 Pun Ee No 31 Cr, p 49, t Crov.n (PerCunninBhamandLindsay,JJiC»“’pte 

dissenting ) “ 

CflseuadorS.lSf*' 


Also see H 244, Note i 

15 (’42) 29 AIE 1912 Pat 90 (93) 43 Cn I, Jour 
(’38) 25 AIR 1939 Pat 153 (158) 39 Cn L Jour 31 
ting dcJence counsel in such cases from among jc 
patronage pointed out ) 

Notes 


196 Ind Cas 697 (DB). Dt^Jon Mat* ^ 

Darpan Potdann v Emptror (Necesst 7 pf 
g men ol marked ability and not as o 


1 { 26) 13 AIR 192G Bom 551 (552) 60 Bom 741 27 Cn L Jour 1169 Jit re -Boot 

(35) 22 AIR 1935 Ball 230 (214) 85 Cn L Jour 1180, /oAanjiri Lol v Emperor (These vol« 
be evaded by removing Lim to a place so that nobody knows where he is and bis relations and 
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on remand, he hag a right to ha\o ncccaa to hia legal athisci subject to oucli legitimate 
restrictions as ma> be necessarj to prevent interference i\ith the course of maestigation * 
A remand is a process of Court and it ivould be an abnae of that process if tho police ore 
to tabc adiantago of it to prc\ont tho accused from ImMng access to bis legal ndvisoro 
The High Court can, therefore, interfere under S 6G1A to pre%ent such abu'o’ 

ViTicre the accused i\ era arrested and placed in custody and then sudclonlj called 
upon to conduct their case without any opportunity having been gnen to them of obtaining 
legal assistance, the procedure iras held to be irregular* 

Pending his trial a police ofliccr tias put under ceitam lestraints by Ins superior 
officers vrhich hampered him m arranging for his defence It nas held that full opportunity 
should be gl^ en to the under trial officer to consult his legal advisees and that all reasonable 
facilities should bo afforded to him foi the conduct of fais defence ® While it is beyond the 
province of the High Court to interfere nith tho discipline of the police force or tho 
exercise by the Eupenor officers of their lanful powers, it 13 nevertheless bound to satisfy 
itself that the conditions under which tlio accnsoil is being tried do not hamper him in 
his defence * 

Although sufficient means should he adopted to prei ent undci trial prisoners fiom 
escaping when holding an interview with tbeir vakils police or other persons should not 
be placed sufficiently near to o\erhear their comersation ^ 

6 . Choice of pleader — Pnsoners are to have the fullest opportunity to execute 
tai!ralfl(«omfls to whomsoe^er they please* 

An accused person has a right to bo defended by a pleader of his choice and a 
Magistrate has no right to tell him to engage another pleader as the one he had engaged 
did not know how to behave * No Court has any authority to force upon an accused 
person the eetvsccs of a counsel if be la unwilling to accept theta® Where tho accused 
declines to accept the services of a counsel appointed by the Court and raises his objection 
at the earliest possible opportumty and neither instructs such counsel nor is allowed to 
conduct bis ovm defence the irregularity of the procedure results in an illegal trial and 
hence m a failure of justice In such cases the High Court will order a new- trial * The 
Magistrate is bound to afford the accused and Lis friends oi cry opportunity of making 

, cannot communicate with him and legal assistance cannot be arailed of — The matter is real); reduced 
to a farce if intemcirs are aUa\red oal7 after a confessioD has been recorded ) 

2 ( 30) 17 AIR 1930 Lib 915 (947) 12 Lali 16 31 Cn L JoQr 839 Sunder y Empei or 
( 32) 19 AIR 1932 Lab 13 (14) 12 Lab 211 32 Cn L Jour 10^2 Amolak Bam v Empcroi 
Al‘o see Note 2 and S 167 Note 10 

< 3 { 26) 13 AIR 1920 Com 551 (55J) 50 Bom 741 27 Cn L Jour 1169 Jk re LUweljn Evans 

, 4 ( 20) 7 AIR 1920 All 268 (269) 42 AH 046 23 Cn L Jour 228, Ro;6aTiJi v Swperor (Accused 

* \serc arrested neder S 55 of this Code as babitoal thieves and ircre also detained in custody ) 

5 ( 19) 6 AIR 1919 Cal 156 (156) 20 Cn L Jooi 230 Itarxhar Roy v Emyeror 
( 32) 19 AIR 1932 Cal 285 (28C) 59 Cal 1132 33CnLJourlS RamGopal\ Emperor (Confinement 
. of a pol ce-olliccr under suspension to police lines is illegal and anreasonable ) 

^ 6 ( 19) 6 AIR 1919 Cal 3S3 (385) 20 Cn L Jooi 675 Harthar Boy v Emperor 

7 ( 71) 8 Bom 11 C R Ct 126 (157) (F B) Beg v Kashtnalh 

y ( 30) 17 AIR 1930 Lab 945 (947) 12 Lab 16 32 Cn L Jour 339 Sunder Sinjli v Emperor 

( 35) 22 AIR 1935 Cal 101 (10^) 62 Ca) 384 36 Cn L Jour 615 Sudhasindhu Dey \ Emperor (Cut 
the professional pnxilege of advocates can only be upheld tl they bonoorably beat in mmd that they 
^ are oficers of the Court and do not lend themselves in any way lo act as go-betweens to ficiliuie 
Improper communicalions with other ondetccted cnnunal assocutes of the accused ) 

Note 6 
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lii3 defence and should not peisonally interpose between them He i3 not justified la 
refusing the pleader an inters lew with the accnscd or a scat in Court ® A Judge canrt, 
however, bo said to act contrary to S 340, b> interfering m a dispute between a cotiJ 
as igned for the defence and another counsel who is asked to associate himself mth li* 
former and in deciding that the defence should be conducted bj the former* 

6a. Appointment of defence counsel by the Crown. There la no ti> 
pro^ iding for the emplojuncnt of eounsd nt the expense of the Government m an cc-a-’T 
before a Magistrate, but on principle there is no objection to such emplojunent if it’ 
Cromi 13 prepared to pay for the seivices of a pleader But when the Sessions Judge 
the Magistrate engages a counsel for the defence of an accused, he does so with the 
or implied consent of the latter and the Court has no authority to force upon bun th 
serMces of a counsel if he is unwilhng to accept them * See also Rote G 

In selecting lawjers to defend prisoners who are too poor to instruct couitd ® 
then own account, those whose duty it is to select lawyers to defend at the espeuae of e 
Crown, should not treat the selection as a matter of patronage for the benefit of the laif^ 
so appointed The selection should bo made from among young men of marked abihtv 
See also Criminal Rules of Practice (Madras) 1931, Rr 117, 157, 153, 159 and IM u 
to the appointment of advocates for the defence of acensed who have no advocates o 
own See also the undermentioned case * 

7. Arguments — A Court is bound to bear arguments offered at any cniOT 
trial or proceeding^ It is not a question of indulgence but of right as it is an 
principle of law that no order ought to be made to a man’s piejudice 
him ® Refusal to bear arguments is not a mere irregularity but an illegality 
the pleaders do not attend on the daj fixed for bearing arguments, the Court can I ^ 
Bounce -judgment w ilhout bearing them* and a Magistrate may cut short an arS° 
which has proceeded for an inordinate length of time* However, a 
arbitrarily fix a brief period for the defence to complete its arguments, and if ^ 
to extend that period and the defence tberedpon does not advance any argT®^^ . 
no proper trial of the case and consequently the conviction of the accn-« ca 
justified® Where a court witness was examined after the close of both pathss 


5 ( 99) 1 Bom L B 856 (856), Queen Empress r Wasudn Uar\ 

( 93) 21 Cal 612 (661, 662), Queen Empress t Sagal Samba 

6 (’29) 16 AIR 1929 Cal 1 (o, 6) 30 C« L Jont 491, Batlur Bahman v Emperor 

Note Ga 


Sukh Deo 
Ijon ^ 




Go«n<Jan (11 would be well in sessions cases la cases of rape, at least 
Jodges appointed a member of tbe Bar as omtcMs ewnee ) 


. .1 Ih. 


1 (25) 12 AIR 1925 All 2S2 (293) 
(*25) 12 AIB 1925 Ondh 228 (229) 


Note 7 

26 Cn I* J^oarBlO, ItfafiA V Emperor 
27 Oudh Cas 323 25 Cn L Jour 1330 


and the parties had due notice of this) 
Also Fce S 423, Rote 1 
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arguments, and the Magistrate T\a3 not request to hear fiirthci arguments, it ^as held 
that no objection could be entertained m rcTiaion ^ 

"^Tiere a counsel is entitled to be heard, ho is entitled generally to bo heard by an 
oral address and not by a tot liteii speech * It is the duty of tho presiding ofiicer to take 
such notes of the arguments as ho tliinks fit ^hen they ate being submitted to tho Court ** 
The practice of allowing counsel to file memoranda of arguments has been held to bo 
improper, especially so nhen they are taken behind the back of one of the parties*® If in 
any case a pleader desires to submit to the Court tho notes of his argument or of any 
further argument, uhieh he thinks m the mteicst of his client ought to bo put before the 
Court, he should submit them to the pdeadei foi the opposite party, so that the latter may 
ba%e an opportunity of making any remarks or any criticism in respect tbeieof** Not 
bearing counsel, hut roquufing him to file a nntten argument, is, houevci, not an illegality 
but an irregularity uhich may bo mnTed.*^ kVhero a counsel on behalf of his client is 
entitled to be last heard in the matter, he cannot bo depiired of tho right’® but the violation 
of the right is only an irregularity which may bo cured by s 537 “ Writing of judgment 
during the arguments is irregular, but curable undci section 537 

8. Citing accused’s counsel as witness. — It is very leprehensible foi the 
prosecution to call as a witness, in the course of the proceeding, a counsel who is actually 
defending an accused person. It not only affects the proper conduct of the defence but 
gives a handle to the prosecution to prevent a counsel who is acquainted with the fvets of 
the case from conducting the defence If the prosecution wants to call the defence counsel 
as a witness, sufficient notice ought to be given to the accused to enable bun to engage a 
competent counsel* Where tho accused s counsel is cited as a witness, tho culo as to 
exclusion of witnesses from the Court will not apply to him, fot it would conflict with the 
provisions of section 

It IS desirable that counsel do not appeal m cases wheie it is piohablo then 
evidence would he material® No self respecting counsel would like to conduct a case foi 
the defence after having been called as a witness for the prosecution * The real objection 
IS not to bis giving evidence (because be is a competent witness) but to his continuing as 
a counsel m the case in which he knows be is likely to be evamincd as a witness® 

7. (24) 11 AIR 1921 Cal eso (980) 25 Cri L Jour 1107, AMkI v 2Ia/i»uddi Sarkar 
8 ( 21) 8 AIR 1921 Cal 426 (428), Amjad Ah f Sur«sh Itanjan Pal (Bubmissioa ol 'notes’ m the 
form of a dralC judgment condemned ) 

('28] IS AIR 1928 Dom 6S7 (558) S3 Bom 119 30 Cti L lour 163, VvMyak v Emycioi 
9. ('21) 6 AIR 1921 Cal 426 (428), Atnjad Ah v Suresh Eanjan Pal (II he leeU that ho ha, not fuUy 
appreciated any part of (be arguments which bare been submitted to him, it is open to him to call the 
parties before him 60 that any further argnmeot may be presented m open Court m the presence of the 
other eide ) 

10 (28) 15 AIR 1928 Mad 1130(1131) 29 Cn L Jour 929 (929) Ecn/^ayya v Smperor. 

( 26) 15 AIR 1928 Bom 557 (539) S3 Boio 119 30 Cn L Jour 165, VxnayaK v Emperor 
(•26) 13 AIR 1926 Sind 191 (19v) • 21 Sind LB 293 27 CnL Jour 711 Crowder v ilornson (If notes 
of arguments arc accepted, they should form part of the record ) 
n ( 21) 8 AIR 1921 Cal 426 (428) 73 Ind Cas 706, Amjcul Ah t Suresh Itanjan Pal 
12 Sec ( 25) 15 AIR 1928 Bom 557 (553) 53 Bom 119 30 Cri L Jour 185, Tinayai, r. Ampere r 
13. (28) 15 AIR 1928 Bom 537 (559) 63 Bom 119 30CnLJourl85 Vtnayaft 7 Emperor 
( 06) 11 Cal W N xliil (xlili), Promoda v Enperor 

14 ( 28) 15 AIR 1928 Bom 537 (559) 63 Bom 119 • 30 Cn L Jour 165, rmar/a'. 7 Empero, 

15 ( 93) 21 Cal 121 (128, 129), Damn Srnapafs 7 Sndhar Eajicar, 


Note 8 





1830 [S 340 N 9] BiaHT OP PERSON PROCEEDED AGAINST TO BE DEFENDED 


9. Court and pleader. — A Magistrate slsould not conduct himself unjiteiailj 
towards persons brought before hiin for trial or their legal advisers, ‘ and it is Ml 
improper for the Court or for persons in cba^e of the prosecution to mtimidate eiftetdis 
accused or the pleaders appearing for them® 

A. Magistrate has no right to ask a pleader to eit down m the middle of his ctes- 
examination because ho was asking irrelevant questions He can only rule out the question! 
as irrelevant He cannot refuse to allow the pleader to cross examine witnesses or perm.1 
him to do so only on condition of his apologizing for his previous contumacious belianour 
It IS impioper to suspend a pleader before the cIom of a case, as gra^e injustice mgbth 
done to the clients by depn^ mg them of his ser\ ices * 

Ad^ ocates have ample discretion m the conduct of the case of nhich they art la 
charge and Courts cannot fetter their discretion by insisting that their case should be pnt 
to this witness or that ® As a rule, the Court should leave witnesses to tlio pleaders to be 
dealt with ® 

A pleader has a general authority to act m the interests of bis client in the 
he thinks best, he cannot bo charged with misconduct if he writes out pctitioos vithoaJ 
asking the client and asks’or advises him to piesent the same’ 

As to the authority of a pleader or counsel to make admissions on behalf ^ 
client m criminal cases, see the undermentioned decisions ^ 

"While Judges should bo careful not to offer discourtesy or insuU to the profcsjiflsa 
gentlemen iiho appear before them, counsel should also recognize tbcir responsibiit) 
their duties towards the Court and to the puhhc and should endeavowhy theuCflWu 
to prevent any unpleasantness and to avoid prorokmg the Court to oS6i discomt^ 
Some latitude should be allowed to a member of the bar, insisting la the cro “ 
of bia case upon his question being taken down or his objections being noted, trhere ^ 
Court thinks the question inadmiasihlo or the ohjeclions untenable There ought to 
spirit of give and take between the Bench and the Bar m such matters 

It 13 improper for one and the same counsel to appear for two accus®^ 


conflicting defences A pleader who i3 himself interested m a case ought aot 


for the accused as bo is prone to allow himself to be swayed by his own feshngs a 
improperly obstruct the course of justice 

It is not the duty of an advocate to approach the trial Judge and apprise him 
his Opinion the man whose fate has been entrusted to his care has no defence to 


tbe accused is always ci grave anxiety) 


. Emptror (As tbe 


. V Emperor 


Stfigh 


1226, Janl'.t v Shta 




7. (13)14CnLJouM38 (430) 20 Ind Ces 598 (Ondli), Eafgar Prasad v. iTwprror ^ 

8 ( 28) 15 AIR 1928 Bom 241 (242, 243) 52 Dorn 686 29 Cri L Jour 990, Bans>W Oang^f 
Emperor (Pleader a ndiaission is binding on the party) . ,„,Ib» 

{ 20) 7 AIR 1920 All 99 (lOl) 21 Cri E Jour 777. Sheo Uaraxn Singh v Emperor {« "vrrT 


. — — . .. i... ^ I • a, unev iiaraiix oxngn v — » V.«a S’ 

capital case not to take admissions from defence connsel The more prudent course Is to 

fact stnetty proved on the record ) 

AUo see 5 271, Not« 10 

9 { 17) 4 AIR 1917 Pat 437 (438) 18 On Ii Jour 670 (671), Etba, an Chandra v. Emperor 

10 (04) 4 Cn L Jour C12 (613) 6 Bom L R 641, Ji* Eatfafraya FenJiaWA. 

11 (90) 1800 Pun Re No 13 Cr, p 25 (25) Utra t . Empress (Especially m a murder case 
life of each is la peril) 

2 ( 33) 20 AIR 1933 Rang 3 4 (3 1) 54 Cri E Joor 488. In re V. a Higher Grade Pleader. Taoo 



BIGHT OF rCRSON PROCEEDED AGAINST TO BE DEFENDED [S340 NS-ll) 1831 


Oaty 13 to protect liis client as far as possible from being coiiMCted except by a competent 
•tribunal and upon legal c\ idence safGcient to support a eon^ iction for the offence of which 
'he IS charged 

10. “ Pleader.” — The word "pleader" means and includes a pleader, muktear, 
advocate, vakil and attorney of a High Court authorized by law to practise in any Court . 
see s 4 {l), cl (r) Bulo 10 of the Appellate Side Buies of the Bombay High Court debars 
advocates who are not ad\ ocates on the ongmal side from appearing, pleading or acting 
m any suit or in the High Court m any matter of ordinary original jurisdiction, cimI or 
criminal Hence, advocates on the appellate side do not come within the deCmtion of 
pleader quoad the High Court Sessions ' 

The question whether a \nkil can act for a lutt} in a criminal appeal from the 
original side of the High Court or whether the appearance can bo only by an attornej 
depends upon the rules of that Court and is not concluded by anything m this Code ® 
A Munsif’s Court pleader comes witbm the category of “authorized pleader ^ But a 
person who is licensed to appear only m certain districts cannot be said to be authorized 
to practise in a Court bejond those limits But it is m the discretion of the Magistrate to 
permit him to appear for an accused person The discretion should, howe\er, be exercised 
judicially and sparingly * 

A Magistrate has no power to forbid aduly qualified pleader to appear * No vainlat 
Ls necessary when an authorized pleader appears in defence of an acciis^ person either at 
'the original trial or in an appeal A memorandum of appearance is sufficient * Even this 
bas been held to be unnecessary when the parly also is present^ 

District Judges have no power to forbid legal practitioners from piactismg pending 
renewal of their certificates Any such orders must proceed from the High Court’ 

11. Muktears and other persons. — Under the Code of ISGI, an accused was 
entitled to be defended by a muktear’ or authorised agent’ 

The law now rclatne to this right is contained in s 9io read with s 4 (i) (r) of the 
Code Every person accused before a criminal Court may of right be defended by a pleader, 
and ‘ pleader’ (before the amendment of 1023) included muktears and other pei-sons, only 
ril they had the Court’s permission to appear’ The amendment of 1023 has done away 

13 (’21) 11 AIR 1924 Cal 237 (268 2G9) 25 Cri L loot 8l7 (FB) Kiny Sinperor v narendra Kumar 
Ohese 

Note 10 

1 ('341 21 AIR 1934 Bom 70 (71) 5S Bom 436 (FB), In re PInUp N Codinho 
Also see S 4 (1) (t) Note 1 

2 ( 28) 15 AIP. 1928 Cal 073 (678) 55 Cal 658 29 Co L Jour 1022, Sofya A’flrain r Emperor 
3. (’79) 2 Weir 402 (402) 

4 ■ ' 8 Cri L Jour 345, In re W Calogrcedy, 


6 (’74) 2 Weir 402 (402) 

( 26) 13 AIR 1926 Pat 296 (298) 27 Cn L Jour 666 SttWa Santal ? Emperor 
(’21) 11 AIR 1924 Mad 192 (192) 25 Cn h Joar 73, Jfaniloiufa Lxngayya \ I mperor 
Also Fco S 419, Note 3 

7 (03) 9 Cn li Jour 305 (306) 1 lod Cas 546 (Mad), J» re ITumrama Eeiii 

8 (’31) 18 AIR 1931 Mad G8S (688) 51 Mad 574. In re Gopala iltnon 

Note 11 

1, ( 81) 6 Bom 14 (IS) Imperalrxx t ^Airram Oundo (Even la llie ca^e ol a crmiiiial appeal — Casa 
was cu^rnod by Code ol 1872 ) 

2 (18C2) lbC2 Rat 1 (2). Eeg t namehandra 

-3 (’ll) 12 Cn L Jour 111 (ill) s? Cal 468 9 Ind Caj 66J Iihan C) andra r Emperor (Tha 

character o( such a person is to be tabeo into eonsidcratioD ) 

(•66) 1880 Rat 314 (314). In ri IVnljIfiJl. 

(■0») 7 Cri L Jour 21 (22,23) SO All 66 1908 \U WMl 5 All L Jour 40. /n re dnant Earn 



1880 I S 340 N 9 1 BIGHT OF PEB80N PROCEEDED AGAINST TO BE I)EF2M)ID 

9. Court and pleader A Magistrate should not conduct himself nnpleasjsJy 

towards persons brought before hii!n for trial or their legal advisers,^ and it is hi^r 
improper for the Court or for persons in charge of the prosecution to intimidate either tie 
accused oi the pleaders appealing foi them* 

A Magistrate has no right to ask a pleader to sit do^n m the middle of tis croa 
examination because ho n as asking irrelevant questions He can only rule out the quest ou 
as irrelevant He cannot lefuse to allow the pleader to cross examine witnesses or ptfiiJ 
him to do so only on condition of hia apologizing for his previous contumacious behaviour 
It is improper to suspend a pleader before the close of a case, as grave injustice might h 
done to the clients by depriving them of his services* 

Advocates have ample discretion in the conduct of the case of which thej areu 
charge and Courts cannot fetter their discretion by insisting that their case should bu pu* 
to this witness or that ® As a lule, the Court should leav e witnesses to the pleaders to M 
dealt with® 

A pleader has a general autbonly to act in the interests of his client m the 
ha thinks best, he cannot be charged with misconduct if he writes out petitions mthon 
asking the client and asks 'or advises him to present the same ^ 

As to the authority of a pleader or counsel to make admissions on behalf of lu^ 
client in ciiminal cases, see the undermentioned decisions * 

^VhIl 0 Judges should be careful not to offer discourtesy or insult to the 
gentlemen who appear before them, counsel should also recognize their 
their duties towards the Court and to the public and should endeavour by their 
to prev ent any unpleasantness, and to avoid prov okmg the Court to offer discourtssj 
Some latitude should be allowed to a member of the bar, insisting la the con 
of bis case upon his question being taken down or bis objections being noted. 

Court thinks the question inadmissible or the objections untenable There ought to 
spirit of give and take between the Bench and the Bar m such matters ^ 

It IS improper for one and the same counsel to appear for two accused 
conflicting defences “ A pleader who is himself interested in a case ought not to epf^ 
for the accused as he is prone to allow himself to bo swajed by his own fechngs 
improperly obstruct the course of justice 

It is not the duty of an advocate to approach the trial Judge and apprise him 
hi3 opinion the man whose fate bag been entrusted to his care has no defence to 


the accused is always of grsye ansiety) 


. EmvtTor (As the P«iW” 


Singh 


anU V Shto 




7. ( 13) 11 Cn D Jour 438 (439) 20 led Gas 598 (Ondh), Satgur Prasad v. Emferor „ r 

8 ( 28) 15 AIB 1023 Bom 241 (242, 243) 62 Bom 686 29 Cn L Jour 990, Sanstlai Gang 
Emperor (Pleader's admission is bioding on the party) ia.wi®* 

(20) 7 AIR 1920 All 99 (101) 21 Cn h Jour ^^^.Sheo Narain Singh v 


capital case not to take admiss ons from defence cooosel The more prudent coarse is to h»ve 

fact strictly proved on the record ) 

ARo see S 271, Nots 10 

9 ( 17) 4 AIR 1917 Eat 437 (438) 18 Cn L Jour 670 (671). Nibaran Ohandra f Emperor 

10 (01)1 Crili Jour 612 (613) d Bom Jj'RSn. In re Daltatrapa Venhatesh 

1 1. ( 90) 1690 Pun Re No 13 Cr, p 25 (25). Him t Empress (Especially In o murder cs» 
lifoof each Is in peril) 

2 ( 33) 20 AIR 1933 Rang 31 (31) 31 Crl L Jour 466, In re U, a Higher Grade Pleader, i « 
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Oaty IS to protect his client as far as po^iblo from being convicted except by a competent 
•tribunal and upon legal evidenco siifScient to support a conMction for the offence of which 
be IS chained 

10. “Pleader ” — The word “pleader' means and includes a pleader, nuiktear, 
advocate, vakil and attornej of a Iligb Court authonzed by law to practise m any Court 
see S 4 (l), cl (r) Rule 10 of the Appellate Side Rules of tho Bombay High Court debars 
advocates wbo arc not ad\ ocalca on the original side from appearing, pleading or acting 
in any suit or in the High Court m any matter of ordinary original jurisdiction, end or 
criminal Hence, advocates on the appellate side do not conio within the definition of 
pleader quoad the High Coiiit Sessions^ 

The question whether a \akil can act for a paitj in a criminal appeal from the 
original side of the High Court or whether tho appearance can be only by an attorney 
depends upon the rules of that Court and is not concluded by anything m tins Code ® 
A Jlunsifs Court pleader comes witbm the caU^ory of “authorized pleader ^ But a 
person who is licensed to appear only m certain districts cannot be said to be authorized 
to practise in a Court beyond those limits But it is m the discietion of the JIagistrate to 
permit him to appear for an accused person The discretion should, however, be evercised 
judicially and apannglj * 

A Magistrate has no power to forbid a duly qualified pleader to appear ® No valalat 
IS necessary when an authorized pleader appears m defence of an accused person either at 
•the original trial or in an appeal A memorandum of appearance is sufficient ® Even this 
has been held to be unnecessary when the party also is picscnt^ 

District Judges have no power to forbid legal practitioners from piactismg pending 
renewal of their certificates Any such orders must proceed from the High Court * 

11. Muktears and other persons. — Under the Code of 18 G 1 , an accused was 
entitled to bo defended by a muktear^ or authorised agent ^ 

The law now relative to this right is contained m s sto read with s 4 (i) (r) of the 
Code Every person accused before a criminal Court may of right be defended by a pleader, 
and "pleader (before the amendment of 1923) included muktears and other persons, only 
if they bad the Court’s permission to appear* The amendment of 1923 has done away 

IS ( 24) 11 Ain 1924 C&l 257 (2C8 2C9) 25 Cn L Jour 817 (FB) ATin? Emperor y Danndra Kumar 
Okost 

Not« 10 

1 ( 34) 21 AIR 1934 Bom 70 (71) 58 Bom 456 (FB), In re Phthp K Godmko 
Abo see S 4 (1) (r), ^ote 1 

2 (28) 15 AIR 1929 Cal 675 (676) 55 Cal 858 29 Cn L Soar 1022 Salya Karaxn t Emperor 
3. ( 79) 2 Weic 402 (402) 

4 (16) 5 AIR 1918 Upp Bur 56 (56) 2 UppBnr Rul 121 18 Cn L Jouc 345, /iv re U Calogreedy. 

(Tbe intereHs of tlie accused mu't be considered m doins so) 

5 ( 69) 1669 Rat 25 (25) P^g v Dajee Vansukhram 

6 ('74) 2 Weir 402 (402) 

< 26) 13 AIR 1926 Pat 296 (293) 27 Cn L Jour 666 SuMa San‘al t Emperor 
( 24) II AIR 1924 Mad 192 (192) 25 Cn D Jour 73, IfantXondu Lin^ayya r Emperor 
Also fee S 419, bole 3 

7 ( 09) 9 Cn L Jour 305 (306) 1 Ind Cm 546 (Mad) In re ilunxrama Reddx 
^ (31) 18 AIR 1931 Mad CSS (6S<)) 54 Mad 574, In re Gopola ATenon 

Note 11 

1. 1 81) 6 Boni It (15), Imptratrix y SAtrmm Gundo (Even in the case oi a enminil appeal — Casa 
was goyensed by Code of 1S72 ) 

2 (1662) lbC2 Rat 1 (2) Rtg t J2amc\andra 

3 ('ll) 12 Cn L Jour 111 (111) 38 483 9 Ind Cay 664 Js'iar. Oandra r Emreror (Th# 

character of lucb a person u to te taken into consideiatioa ) 

( 66) 1886 lUt 814 (314), Jrt re \ mUtcA 

( 0‘) 7 Cn L JoJr 21 (22. 23) SO All C6 l^Oa AU W Ml 5 AJ L Jou- 40 In rt Jlrjirt Rum 
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9, Court and pleader. — A ITftgistrato sliould not conduct hira^clf unpleasriy 
tOT\nrd3 persons brought before hiiVi for trial or tbcir legal advisers,' and it i3h*y 
improper for the Court or for persons in charge of tlio prosecution to intimidate eithttlbe 
accused oi the picadors appealing for them* 

A Magistrate has no right to ask a pleader to sit donn in the middle of his ci® 
examination because ho ^ as asking irrclci ant questions lie can onlj rule out the qucsi ou 
as irrelevant lie cannot refuse to allow the pleader to cross examine witnesses or penti 
him to do so only on condition of lus apologizing for his prov lous contumacious bcharieur 
It IS improper to suspend a pleader Ixsforo tho close of a case, as grave injustice mishth 
done to tho clients by dopnv mg them of bis scrv ices * 

Advocates have ample discretion in tho conduct of tho case of which theysKU 
charge and Courts cannot fetter their discretion bj insisting that their ca«o should pd 
to this witness or that® As a lulc, tho Court should leave witnesses to tho pleaders to 
dealt with® 

A picador lias a general authouty to act in the intcicsts of his client in the 
ho thinks best, ho cannot ho charged with miscondnct if ho WTitcs out petitions wit 0“ 
asking tho client and asks'or advises him to picscnt tho same’' 

As to the authority of ft pleader or counsel to make admissions on heh^t oi 
client in criminal cases, see tho undermentioned decisions.® 

Wide Judges should bo caicful not to oITec discouitosy or insult to the 
gentlemen who appear before them, counsel should also recognize their 
their duties towards tho Court and to the public and should endeavour by their wd 
to prevent any unpleasantness, and to avoid provoking tho Court to offer discourtesy 
Some latitude should be allowed to a member of the bar, insisting 
of hia case upon bis question being taken down or bis objections being noted Jh® 
Coiut tbiJiks tho question madmissiblo or tho objections untenable There ought o 
spirit of give and take between tho Bench and the Bar m such matters “ 

It IS improper for one and the same counsel to appear for two sccusd 
conflicting defences” A pleader who is himself interested m a case ought iio| 
for Uio accused as ho is prone to allow himself to ho swajed by his own 
improperly obstruct tho coureo of justice ^ u 
It 13 not the duty of an advocate to approach the trial Judge and appnso hitt 
his opinion tho man whoso fate has boon entrusted to his care has no de fence to ni^ — 
Note 9 

1 ,...,0'' ^ r. ^ ^ 

' ■ . V. Emperor (A* 

tbo nceasod is nlwajs of grave anxietj) 


Sxngtt 


■ Shto ' 


7. ( ID) 21 Crl L Join 438 (139) 20 Ini Cas 693 [Onih). Salgtir Prasad v. Emjvror r 

8 (J8) air 1923 Boui 2il (242, 213) 63 Bom 680 *29 Crl L Jour 090, Bansila* S' 

Eniprror (Plciclct s admission Is binding on the nirtvl „ , v-kmIh* 

( 20) 7 AIR lO’O All 99 (101) 21 Crl L Jour 777, Sheo Enroin Stngh v Empiror {” 
carihl Cftso not to tnko admissions from detmeo conD«cl — Tho mote prudent course I* ‘® 
fact strictly proved on tho rreord ) 

Also BOO S 271, Note 10 

9 { 17) 4 AIR 1917 Pat 437 (138) 13 Cri Ii Jodt 670 (671), Eibnran C/iaHt?rfl T. 

10 ( 01)1 Cri L Jour 012(613) C Bom L R 611, !«« Ba^alrnj/a r<nAa/«s/i. 

II. (00) 1690 Pan RoNo 13Cr,r 25 (25), Hsra t. AmpresJ (Esnoclally la a munletC'”* 

1 lo o{ racli It in prril) 

2 ( 33) 50 AIll 1033 Hjitg 3 1 (3 1) 31 Oil L Jour «0, I„ ri V, a n,}ltrr Orait rltli"- 3* 
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July IS to protect liis client as far as po<5siblo from being comicted except by a competent 
inbunnl and upon legal cMdence suflicient to support a comiction for the offence of nhich 
be IS charged “ 

10 “Pleader’ — The nord i leader means and includes a pleader inuktcar, 
advocate \alxil and attornej of a High Court authorized b> Inu to j lactise m any Court 
see S 4 (l) cl (r) Buie 10 of the Appellate Side Rules of tlio Bombay High Court debars 
advocates rrho are not ad\oeatcs on the original side from appearing pleading or acting 
in any suit or m the High Court m any matter of ordinary original jurisdiction ei\ il or 
criminal Hence advocates on the appellate side do not come within tho deOnition of 
pleader quoad the High Court Sessions^ 

The question whether a \Rkil can act foi a party in a criminal appeal from tho 
original s de of the High Court oi whether the appearanco can be only by an attorney 
depends upon the rules of that Court and is not concluded by anything in this Code ® 
A Munsifs Court pleader comes witbm the category of authorized pleader * But a 
person who is licensed to appear only in certain districts cannot bo said to be authorized 
to practise in a Court beyond those linuts But it is in the discretion of the Magistrato to 
permit him to appear for an accused person The discretion should however bo exercised 
■judicially and sparingly * 

A llagistrate has no power to forbid a duly quali£ed pleader to appear * No vakalat 
IS necessary when an authorized pleader appears in defence of an accused person either at 
the original trial or in an appeal A memorandum of appearance is sufBcient ^ Even this 
has been held to be unnecessary when the party also is present^ 

District Judges have no power to forbid legal practitioners from piactising pending 
renewal of their ceitidcates Any such orders must proceed from the High Court^ 

11 Muktears and other persons — Under tho Code of 1861 an accused was 
entitled to be defended by a muktear’ or authorised agent * 

The law now relative to this right is contained m S Sto read with 5 4 (i) (r) of tho 
Code Every person accused before a criminal Court may of right be defended by a pleader 
and pleader (before the amendment of 1923) included muktears and other persons only 
if they had the Courts permission to appear’ Tho amendment of lO^S has done away 

13 ( 24) 11 AIB 1924 Cal ”57 (”68 209) 25 Cr L Jour 817 (FB) King E nperor r Barntdra Eutnar 
Ghost 

Noie 10 

1 ( 31) 21 AIR 1934 Bom 70 (71) 58 Bom 45G (FB) In re Phthp N Godi il o 
Also sec S 4 (1) (r) Note 1 

2 ( 28) 15 AIR 1928 Cal 675 (676) 65 CaJ 853 29 Cn L Jour lO”” Salya A araui t Emperor 

3 ( 79) 2 We r 402 (40”) 

4 (18) 5 AIR 1918 Epp Due 56 (56) 2 Upp Bor Rul 121 18 Cr L Jour 345 J i re IF CaJojrfrip 
(The iDtere ts of the accu ed mu t b« eOD< dvred n do og so ) 

5 (C9) 1669 Rat 25 (25) Heg t Dajee ISansuhhram 

6 (74)2iyer402{402) 

( ”0)13 AIR 1926 Rat ”96 (”9S) ”7 Cr LJourCCC SubdaSanialy Emperor 
( 21) 11 AIR 19”4 Mad 192 (19”) 25 Cn L Joor 73 JfamJtonda Lxngayya v Fmptror 
Also see S 419 Note 3 

7 ( 09] 9 Cn L Jour 305 (300) 1 lad Cas 546 (Mad) In re d/unirama Reddi 

8 (31) 18 AIR 1931 Mad 688 (68S) 51 Mad 574 fn re Gojxifa dJenon 

Note 11 

1 ( 81) C Bom 14 (15) Itnperalnz t SAiirOm Gundo (Eren la the ea'e of a ermimal appeal — Casa 
was goremed by Code of 187’ ) 

2 (166 ) 166 > Rat 1 (”) Btg t Bamchandra 

-3 (11) 12 Crl E Jour 111 (111) 38 Cal 403 9 Ind Cas 664 Ishan Clandra r Emperor (The 

character of rich a person (a to be takea iatoeoas dcratiaa) 

( 66) 1880 Rat 314 (314) Jn re TenKattsh 

(06) 7 Cn L JourCl (”’ 23) 30 All 66 1903 AU WMl S All E Jou' 40 In rt inani Ram 
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9 Court and pleader. A Magistrate should not conduct himself CDpIe-::::r 
towards persons brought before him for tnal or their legal advisers ' and it is Li-j 
improper for the Court or fop piersons m charge of the prosecution to intimidate e-tipL 
accused or the pleaders appearing for them.* 

A Magistrate has no right to ask a pleader to sit down in the middle of La ers- 
examination because he was asking irrelevant questions He can onlj rule oat the qcfc 
as irrelevant He cannot refuse to allow the pleader to cross-eiamine witnesses or leran 
him to do so only on condition of his apolc^zing for his prev lous contumacious behiuKs 
It 13 improper to suspend a pleader before the close of a ca«c, as grave injo-hce 
done to the clients by depriving them of his services.* 

Advocates have ample discretion in the conduct of the case of wLcb sk 
charge and Courts cannot fetter their discretion b> insisting that their case should he 
to this witness or that* As a rule, the Court should leave witnesses to the pleadeisto" 
dealt with * 

A pleader has a general authority to act in the interests of bis client mffce Esst- 
he thinks best he caimot be charged with misconduct if he writes out petitioM mi o 
asking the client and asks'or advises him to present the same^ 

As to the authority of a pleader or counsel to make admissions on behs^ 
client in criminal cases, see the undermentioned decisions * . 

While Judges should be careful not to offer discourtesy or insult to the 
gentlemen who appear before them counsel should also recognize their respoushuity 
their duties towards the Court and to the iniblic and should endearonrhy 
to prevent any unpleasantness, and to avoid provoking the Court to offer discoarf®^ 
Some latitude should be allowed to a member of the bar, insistmg m tka ^ 
of his case upon his question being taken down or his objections being noted ^ 
Court thinks the question inadmissible or the objections untenable. There ® 
spirit of give and taka between the Bench and the Barm such matters'® 

It 13 improper for one and the same counsel to appear for two J * 
conflicting defences “ A pleader who is himself interested m a case ought wt W 
for the accused as ho is prone to allow hunsclf to be swaj ed by his own isek** 
improperly obstruct the course of justice** ,, 

It IS not the duty of an advocate to approach the trial Judge and apprised® 
hi3 opinion the man whoso fate has been entrusted to his care has no 


T Emperor (is ^ 


^ ' y Emperor cy,a heri' 

t ■ . 1225 JanJ If Sheas' 

Stfiffli. 

I i ^ 20 Ina Css 698 (Oudh) Satgur Prasad y Emperor f 

8 (28) lo AIR 1923 Rom 241 (242 213) 52 Bom €86 29 Cri LJoutSOO BartUlat G(i«3 
Emperor (Pleaaer a aOniissioa is b nding oo the pnitj ) ,, i,,Kr * 

( 20) 7 AIR J9'>0 All 99 (lOl) 21 C« L Joor 777. Sheo Naratn Stngh y Emperor er«I 

capjlal ease not to lake adm ss ons ieoas dclojeo eoaasel — The tuore prodeot eoaise u to 
Isct stnctlj proved on the record ) 

Also SM 8 271, hots 10 

» fIT) 4 Ain 1917 Pat 437 (438) 18 Cn L Jont 670 (671) /fjbaran Chandra v Emperor 
10. 1 Cri L Jour €12 (613) 6 Bom L R 541 Jn re Dattatraya Venhalesh ti* 

I*- J890 Pun RaI»o J3Cf,p 25(2^ Uttar Empress (Especially lu 

«Mh h in petd ) 

) 20 AIR 1933 Rang 31 (31) 34 Cri D Joot 466 In reU.a mg! erCradiPlt^^^' * 
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9 Court and pleader. — A Magistrate sliouH not conduct himself unpleasantly 
towards persons brought heforo him for trial or their legal advisers,'- and it is highly 
improper for the Court or for iiersons in charge of the prosecution to intimidate either the 
accu«ed or the pleaders appearing for them* 

A Magistrate has no right to ask a pleader to sit doivn in the middle of his cross 
examination because he ivas asking irrelevant questions He can onlj rule out the questions 
as irrelevant He cannot refuse to allow tho-pleadet to cross examine witnesses or permit 
him to do so only on condition of his apologizing for his previous contumacious behaviour* 
It IS improper to suspend a pleader before the dose of a case, as grav o injustice might be 
done to the clients bj depriving them of his serv ices * 

Adv ocates hav 6 ample discretion m the conduct of the case of uhich they are in 
charge and Courts cannot fettei their discretion by insisting that their case should be put 
to this witness or that® As a rule the Court should leave witnesses to the pleaders to be 
dealt with® 

A pleader has a general authonlj to act m the interests of bis client m the manner 
he thinks best he cannot be charged with misconduct if he viTites out petitions uithout 
asking the client and asks or adv ises him to present the same ^ 

As to the authority of a pleader or counsel to make admissions on behalf of his 
client m criminal cases see the undermentioned decisions * 

WTiile Judges should bo careful not to offer discourtesy or insult to the professional 
gentlemen who appear before them counsel should also recognize their responsibility and 
their duties towards the Court and to the public and should endeavour by their conduct 
to prevent any unpleasantness and to avoid provoking the Court to offer discourtesy* 

Some latitude should bo allowed to a member of the bar, insisting m the conduct 
ol his caso upon his question being taken down or his objections being noted, where the 
Court thinks the question inadmissible or the objections untenable There ought to be a 
spirit of give and take between the Bench and the Bar m such matters 

It is improper for one and the same counsel to appear for two accused having 
conflicting defences " A pleader who is himself interested m a caso ought not to appear 
for the accused as he is prone to allow himself to be swayed by his own feelings and 
improperly obstruct the course of justice ** 

It 13 not the duty of an advocate to approach the trial Judge and apprise him that m 
Ills opinion the man whoso fate has been entrusted to his care has no defence to make Ht s 

_ ® 

” ~ tar 


V Emperor {As the pos tion of 



4 

5 


6 • , V Skeo Karain 

Sinjrt 

7 ( 13) 14 Cfi L Jour 433 (439) 20 Ind 698 (Ondh) Satyar Praead v Emperor 

8 (28) 15 AIR 1928 Bom 211 (242 213) 62 Bom 686 29 On L Jour 990 Ba««IaJ 
Emperor (Pleader s admiss on is b nding on the party ) 

I 20) 7 AIR lO’O All 09 (101) 21 Crl L Joor 777 Sfcw J7arain Singh v Emperor (R >3 * 

capitil case not to tale adm ss oas from defeneo conD«eI — The more prudent course is to hare erery 
fact strictly proved on the record ) 

Also SCO S 271, Note 10 

9 ( 17) 4 AIR 1917 Pal 437 (138) 18 Cn L Jour 670 (671) 2/i6aran Chandra t Emperor 

10 ( 01) 1 Cn L Jour C12 (613) 6 Bom L R 611, Jn « Datlatraya Venkatesk 

11 (DO) 1890 Pun Ro No 13 Cr, p 25 (25) ZTira v Empresi (Lspcc ally la a murder caso where tha 

1 fc of each Is In peril ) 

2 ( 33) 20 AIR 1933 Rang 3 1 (3 1) 34 Cn L Jonr 4C6 In re U, a Higher Grade Pleader, Taoungoo. 
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duty 13 to protect bis client as far as possiblo from being eomictcd except by a competent 
•tribunal and upon legal evidence sufficient to support a con\iction for the offence of nbicb 
be IS charged 

10. "Pleader.” — The notd “pleader” means and includes a pleader, muktear, 
advocate, \ akil and attorney of a High Court authorized by law to practise in any Court 
see s 4 (l), cl (r) Rule 10 of the Appellate Side Rules of tho Bombay High Court debars 
advocates uho are not ad\ocate3 on the original side from appearing, pleading or acting 
m any suit or m the High Court in any matter of ordinary original jurisdiction, civil or 
criminal Hence, advocates on the appellate side do not come within the definition of 
pleader quoad the High Court Sessions * 

The question whether a vatil can act for a partj in a criminal appeal from the 
original side of tho High Court or whether the appearance can bo only by an attorney 
depends upon the rules of that Court and is not concluded by anything m this Code ® 
A Munsifs Court pleader comes within the category of “authorized pleader ^ But a 
person who is hcensed to appear only m certain districts cannot he said to be authorized 
to practise m a Court beyond those limits But it is in the discretion of the ?ilagistrate to 
permit him to appear for an accused person The discretion should, howc%er, be exercised 
judicially and sparingly* 

A Magistcato has no power to forbid aduly qualified pleader to appear* }^ovakalat 
IS necessary when an authorized pleader appears in defence of an accused person cither at 
the original trial or m an appeal A memorandum of appearance is sufficient* Encd this 
has been held to be unnecessary when the party also is present^ 

District Judges have no power to forbid legal practitioners fiom piactising pending 
renewal of their certificates Any such orders must proceed from the High Court * 

11. Muktears and other persons. — Under the Code of 18C1, an accused was 
entitled to bo defended by a muktear* or authorised agent* 

The law now relatiie to this right is contained in s sio road with s 4 (i) (r) of the 
Code Every person accused before a criminal Court may of right be defended by a pleader, 
and “pleader” (before the amendment of 1933) mcludcd muktears and other persons, only 
if they had the Court’s permission to appear* Tho amendment of 1923 has dono away 

13. (’21) n AIB 1924 Cal 2S7 (268, 269) 25 Cri L Jour 817 (FB), Kxng Emperor r Darendra Kumar 
Gkose 

Note 10 

1 (’34) 21 AIR 1934 Bom 70 (71) 69 Bom 450 (FB), In re Philtp N Codinho 
Also Bee 8 4 (1) (t), Note 1 

2. (28) IS AIR 1928 Cal 675 (678) 55 Cal 658 29 Cri D Jour 102>, N'orsin t Emperor 

3. P79)2Weir402 (402) 

4. (’18) 5 AIR 1918 Upp Bur 56 (56) 2 UppBor Rul 121 18 Cn L Jour 345, 7« re W Calogrcedy. 

(The interests of the aecu<ed mu<t be considered m doing so } 

S (’69) 1869 Eat 25 (25), 2Jrj t DagteHanstMiram 

6. (•74) 2 Weir 402 (402) 

('26] 13 AIR 1926 Pat 296 (298) 27 Cri L Jour CC6, Subda San'al v Etnperor 
(’24) 11 AIR 1924 Mad 192 (192) 25 Cri L Jour 73, i/nnitonda Lxngayya v Emperor 
AUosce S 419. Note 3 

7. fOO] 9 Cn L Jour 305 (306) * 1 lad Cas 546 (Mad), Jn re Munirama EeJJi 
8 (’31) 18 AIR 1931 Mad 688 (688) 54 Mad 574, In re Gopotu Menon. 

Note It 

1. ('81) 6 Bom 14 (15), Imperafrtx r Shttram Curfdo (Even in the ca'e of a cnminal appeal — Cose 
arts governed by Code el 1872 ) 

2. (1862) lt6J Rat 1 (2). Key r Eamchandra 

-3 (’ll) 12 Cn E Jour 111 (lU) : 39 Cal 4<»9 9 Ind Cas 664, /than Oandra r. Emperor, (The 

ehaneter of Euch a person is to be taVen into conaidention.) 

('86) 1886 lUt 314 (314), Jn re TenEifet^ 

(■0«) 7 Cri L Jojt 21 (22, 23) . 30 All 66 , 1903 All W N 11 : 5 All L Joo- 10, Jn re J’unt Earn. 
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•with the necessity for permision so fat ns muLteats are concerned. As regards other 
persons, the provision regarding permission still holds good. An estate manager may be a 
pleader provided he has the permission of the Conrt to plead * k Prosecuting Inspector 
may, Tvith the Court’s permission, defend an accused person ® In the undermentioned ca^e,® 
third class advocates in Burma -would appear to have required permission to plead and 
act m a Sessions Court See oLo Notes on s 4 (1) (r) 

Though prior to the amendment muktears required the Court’s permission to 
constitute them pleaders in a particular case, it was held that it -would rarelj be a -wi'e 
discretion on the part of the Court to refuse permission to a mnktear to appear for the 
defence as it would be depriving parlies of legal aid which they can frequently obtain at a 
moderate cost^ 

The practice of permitting private vakils to defend parties is not illegal as it is left 
to the discretion of the Magistrate to heat such agents or not * 

The discretion must he exercised in respect of each case individually and a general 
order prohibiting a person from appearing in any case m any Court or Courts is illegal® 
If a person 13 aggrieaed by the refusal of a Jlagutratc to alloi\ him to appear m a 
particular ca^c he may move the High Court in revision.^® But when the case 13 ended, 
it would be useless to proceed with a revision petition m respect of the order refii'ing 
permission, the acensed may, however, take it as a ground of appeal that be has been 
deprived of legal assistance 

12 Sub.section (2) — It was assumed m the undermentioned ca® 0 * that the 
class of persona specified in this sub section referred to ncciised persons and it uas held 
that the Legislature removed, m the case of this particular class of persons, a disability 
which ordinarily attached to accused persons According to another Mew, the new sub- 
bection docs not remove the restraint from any class of acensed persons but only tiwkes it 
clear that the persons mentioned therein ate not really accused person? to whom the 
reetnction against being put on oath would apply * 

Even prior to this amendment itnasheld that the following petsonsuere competent 

uitnc« es and that the restriction in cl ( 4 ) of S 812 did not apply to them 

( 1 ) Persona against whom an order of maintenance is sought under S 453* 

(’ll) 12 Cri L Jour 118 (118) 9 lod Caj 711 • 4 Smd L B 195, Topatmall t Emperor (6 Bom 14, 
distinguished ) 

Also see S 4 (1) (r) Note 1 

4 ( 26) 13 AIR 1926 Bom 218 (222) 50 Bom 250 27 Cn Ii Joor 410, Dorabthah Eomanji v 

(There must be somethmg on tecorf to «how that such person Las b«n doly appomted by the accused, 
and permi i by the Court to do so ) 

5 (’30) 17 AIR 1930 Nag 150 (151) 26 Nag HR 172 31 Cn L Jour 419, Emperor t Chotekhan 

6 ( 72 92) 1872 1892 Low Bor Bnl 260, Jn re Traiers Drapes 

7 ( 11) 12 Cri L Jour 111 (112) 38 Cal 48S, Ishan Chandra y Emperor 

' ■ . ■ • ipplicaot wanted general permis- 


(75)2V.eir 400 (401) 

( 11) 12 Cn L Jour 111 (112) 38 Cal 4SS * 9 Ind Cos 664, Ishan Chandra v Emperor 
( 70) 14 Suth W R Cri Cir 5 (5) 

(1864) 1 Suth W R Cr 34 (34), Queen y Sham Chand 

10 ( 23) 10 AIR 1923 Mad 183 (181), In re Hagaswamy Iyer. 

11 (23) 10 AIR 1923 Mad 484 (485), In re Alaktrt Saraoayya. 

Note 12 

1 ( 25) 12 AIR 1925 Cal 822 («28) 52 Cal 721 26 Cn I. Joot 1194 (FB). Narendra Chandra Fadra 
Pal V Sabarolt Bhtiiyo. 


. ' CaltuUa. 



ACCUSED ^0T U'^DEIlSTA^DING mOCEBDINOS 


(S 341 N Ij 1833 


(2) Pftitics proceeded ngoinst under S 145* and a party to proceeding under S 133® 
As i-egards {wr'ons proceeded against under S 4SS, m a case decided after the 
amendment it uas held that hj tho omission of tho uoi’d “accused m subs {0) of 
b 48S the Legislature intended that such persons should no longci be looked upon as 
accused j-^rsons® 

If the accused, though not insane, cannot be made to under- 
I rocodure Tvhere ac Stand the proceedings, the Court may proceed with the 
cused docs Qot under inquiry Or trial, and, in the case of a Court other than a 
stand proceedms^ High Court, if such inquiry results m a commitment, or 
if such trial results in a conviction, the proceedings shall be forwarded to 
the High Court with a report of the circumstances of the case, and the 
High Court shall pass thereon such order as ft thinks fit. 


Synopsis 


1 Scope 

2 Duties and powers of Court other than the 

High Court 

3 Proceedings shall be iorwarded to th« 

High Court 


3a Non-compliance with the seciion— Effect 

4. “High Court shall pass thereon such 
order as ft thinks fit ’ 

S Criminal responsibility of deaf mutes 


NOTE to the Synopsis See the holes indicated lot the follow 105 topics 


Competency of Magutrate to make order ooder 
S 66' Sec bote 2 

Diseretiou of the n gb Court See Note 4 
Enqu ry us to <Ute of uusd of accused See Mote 1 
Fmdiugs as to luability to underfund See Note i 
\fugiauate a riesra — tV liethec to be stated m 
reference See Note i 
Order lor discharge Sec Note 4 


Order lor ketpiog in custody See Note 4 
Persons ol ussoosd xaigd See Note 1 

Beference to High Court Couditioas for See 

Motes 2 and 3 

llemand for recordiog a convietion See Note 3 
Summary procedure Sec Note 2 
^ here accused 15 able to underst&Qd SeeNoto 1 
Uhetber a Map:tratecnnpa«ssenteace SeoNotef 


1 Scope — The prot isione of this section do not apply to a pecson who n of 
ttiisoHJid jMiKd lbo> apply to persons ubo are unable to understand the proceedings 
from deafness or dumbness or ignorance of the language of the country or other similar 
cau'ie * ’ik here the inability to understand Ibe proceedings is due to unsoundness of mmd, 
tbe procedure to be followed is that protided for m ebap XXTI\ * Where a Jlagi^trate 
found an accused to be of poor uits and wanting in apprehension of the serious consciiuences 
of his acts and incapable of understanding anything, tho High Court directed that tho 
Jlagistrate should hold an enquiry into tbe question, whether the accused was a lunatic at 
tbe tune of the trial or at tho time he committed the act, that if he found that he was not 
a lunatic at either of those times he should proceed under s 3ll and that if he com ictcd tbo 
accused he should ic]X)rt the case to tho High Court * The fact that tbe accused is deaf 
and dumb does not per se justify a reference under s 3ll Ho must also bo unable lo 
understand the proceedings* 

* 1882 S 341, 1872 S 186 para 3, 1861 Nil 

4 (25) 12 AIR 19^5 Oudli 286 f296J 26CriLJonr70 ilohamnad Ayub j Sar/arai Ahmad 

5 ( 05) 2 Cn I» Jour 575 (577) gCalWN127 2 Cal L Jour 149 fftrananiia Oyfia t Fmprro/' 

6 ('25) 12 AIR 1925 C&l 339 (339) 25 Cri L Jour 1091,itae^ai iTafurar T Jurnuna fatonrin 
Also see S 4S8 Note 5 

Section 341 — Note I 

1 (43) SO AIR 1913 Sod 237 (241) I L It (1943) Ear 326 45 Cn L Jour 139 209 Ind Cai 335 (DLl 


139 209 led Cu 335 
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■with the necessity for permiSoion so far as moktcars are concerned As resards other 
pep^ns the provision regarding permision still holds good An estate manager may be a 
pleader provided he has the permisaion of the Court to plead * A Pro^cuting Inspector 
mav, with the Conrt s permission, defend an accused person ® In the undermentioned ca^e * 
third class advocates m Burma would appear to have required permission to plead and. 
act in a Se^ions Court See aLo Notes on S 4 (l) (r) 

Though prior to the amendment mukteara required the Courts permission tO' 
constitute them pleaders in a particular case, it was held that it would rarely be a wis© 
discretion on the part of the Court to refuse petmie«ion to a muktear to appear for the 
defence as it i\ould be depriving parlies of legal aid which they can frequently obtain at a. 
moderate coat^ 

The practice of permitting private vakils to defend patties is not illegal as it is left 
to the discretion of the "Magistrate to hear such agents or not ® 

The dijcretion must be exerci-^ in respect of each case individually and a general 
order prohihibag a person from appearing in any case in any Court or Courts is illegal’^ 
If a person is aggrieved bj the refusal of a Magistrate to allow him to appear in a 
particular ca'« he may move the High Court in re% i«ion But when the £ai«o is ended, 
it ^lould be usele'is to proceed a\ith a revision petition in respect of the order refusing 
permi'^sion the accused may howeacr lake it as a ground of appeal that he has been 
deprived of legal as-istance 

12 Sub-section (2) — It nas assumed m the undennentiODcd case' that the 
cla®3 of persons specified in this sub section referred to accused persons and it avas held 
that the Ijegi«lature removed in the ca«e of this particular class of persons a disabdity 
which ordinanlj attached to accu«ed persons According to another view, the nen sub 
section does not remoac the restraint from any elan of accused persons but only makes it 
clear that the persons mentioned therein are not really accused fersons to 'uhom the 
restriction against being pat on oath would apply * 

Fven prior to this amendment it waa held that the following persons were competent 
witac««C3 and that the restriction in d 0) of S 342 did not apply to them 

(l) Persons against whom au order of maintenance is *=onght under S. 4^* 

( 11) 12 Cn L Joor 1X8 (118) 9 lad Cas 711 4 Sind L B 195 Topanmall v Emperor (6 Bom 14, 
dislmgmsbed ) 

AUo tee S 4 (1) (r) Note 1 

4 ( 2C) 13 AIR 1926 Bom 218 (222) 50 Bom 250 27 Cn L Jour 440 DornWiah Roman;* T Emperor 
(There must be «ometbing on record to «bow that sacb person has been dal; appointed by the aecnsea 
and permi t by the Conrt to do so ) 

5 ( 30) 17 AIR 1930 Nag 150 (151) 26 Nag LB 172 31 Cn L Joac 419 Emperor v 

6 ( 72 92) 1872 1892 Low Bur Bui 260 J» re Travers Drapes 

7 ( 11) 12 Cn L Jour 111 (112) 33 Cal 409 Ithan Chandra t Ei iperor 

< . i • xpplicanl wanted general permi*- 


(7o) 2 Weir 400 (401) 

( 11) 12 Cn L Jour HI (11'’) 3S Cal 483 9 lod Cos 661, Ishan Chandra v Emperor 


2 (-25) 12 AIR 1925 Cal 623 {<»2S) 32 Cal "21 26 Cn L Jour 1194 (FB) 7/ar«ndra CAandra 

Pair Safcaral* RJiujyo. 

2 ('27)14 AlR19'’7Cal 309(511) 54Ca!532 28Cr L.J 407, Eni/jen Royal T Corporationof Cale»tt^ 

3 (*95) 18 All 107 (10«} 1893 All 3\ N 24'*. Jlira Lit r Sahtbjan 

peS) leCal 791 (7'<7) Aur J/ahomftl v r»miilla;an (Such proceedings are of a cItiI nature ) 

’wi«S 46“ Nole-5 



ACCUSED NOT UNDURSTANDING rROCEEDlNCS 


[S 341 N Ij 1833 


(2) Pnrtica proceeded agam'st nndci S H5*andaparty to proceeding under S 133® 
As reganls itor<»on9 proceeded against under s 4SS m n case decided aftci the 
nnicnlinent it -nns bold that bj the oinl'Mion of tlio woul ‘accused in subs (9) of 
b 4SS the Legislature intended that siicb persons should no longer be looked upon as 
nccuaed i'>er-ong* 

34-1.'' If the accused, though not insane, cannot be made to under- 
Trewdure where «c Stand the proceedings, the Court may proceed with the 
cuseddocs not under inquiry or trial, and, in the case of a Court other than a 

proceedings High Court, if such inquiry results m a commitment, or 

if such trial results m a conviction, the proceedings shall be forwarded to 
the High Court with a report of the circumstances of the case, and the 
High Court shall pass thereon such order as it thinks fit. 

SyAopris 

1 Scope 3a Kon-compliance with the section— Elfect 

2 Dol,c.j»dpQ«.trSolCo«rloih.rlb.nth. , ^ 

High Court otdtr.sltlhtoUlit 

3 Proceedings shall be iorwarded to the 

High Court S Criminal responsibility of deaf mutes 

NOTE to the Sjnopsii See tb« botes indicated for the folloniDg topics 
Compeleocy of Magistrate to make order under Order for kevping in custody See bote i 
S 063 See bote i Persons of uoround mind See Note 1 

Discretion of the High Court See bote 4 Reference to High Court — Conditions for See 

Enquiry as to state of nund of occused See bote 1 Notes 2 and 3 

Fjndisga as to inability to undcriund See Note 3 nemand for recording a conviction See Note 3 
Magistrates views — ^Metber to be staled in Sammary procedure See Note 2 
reference Sec Note 3 ** \\ here accosed is able to understand See bote 1 

Order for discharge Sccbote4 Ubelbera MagistretecaRpssssentenee SeeboteJ 

1 Scope — The ptorisioos of this sectioa do not apply to a person ivlio is of 
iirtsoKiid mind Thej apply to persons nbo are unable to understand the proceedings 
from deafness or diinibness or ignorance of the language of the country or other similai 
cause' ^^here the inability to understand the proceedings is due to unsoundness of mind 
the procedure to be followed is that provided for in chap XS\iV ® 'Whero a Magi'jtrato 
found an accused to be of poor wits and wanting m apprehension of the serious consequences 
of his acts and incapable of understanding anything, the High Court directed that the 
Jlaguilrate should hold an enquiry into Iho question, whether the accused was a lunatic at 
the time of the trial or at the time be committed the act, that if be found that he was not 
a lunatic at either of those times he should proceed under s 311 and that if he com ictcd the 
accused, he should report the case to the High Court * The fact that the accused is deaf 
and dumb does not per se justify a reference under S 311 He must also bo unable to 
understand the proceedings* 

* 1882 S 341, 1872 S 186 para 3, 1861 Nil 

4 ( 25) 12 AIR 192S Oudh 266 (2S6) ZSCtiLJoarlO.ilahamtnadAyuii'r Serf arm Ahmad 

5 ( 05) 2 Cri L Jour 575 (577) 9 Cal W b 127 2 Cal L Jour 149 Iltrananda Ojha t Emperor 

6 (*25) 12 AIR 1925 Cal 339 (339) 25 Cn L Jour lOOl.Daeaui Ealuar r Jamuna Eahcartn 
Also SM S 4P8, Note 5 

Secilon 341 — Note 1 

1 ( 43) 30 AIR 1913 Smd 237 (241) I DR(l9i3)bar326 4S Cii L Jour 133 209 Ind Cas 335 (DR), 
Isso Gaman Ehoio \ Emperor 


4 . .1 I' « 

(DR) JisoCawan Kkoio v Emperor 


133 209 Zod Car 335 
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•mth the necessity foi permission so far as nraktcars aro concerned As regards other 
persons, the provision regarding permission stiU holds good An estate manager may be a 
pleader provided he has the permission of the Court to plead * A Prosecuting Inspector 
may, with the Court s permission defend an accused person ® In the undermentioned case * 
third class advocates m Burma would appear to have required permission to plead and 
act ID a Sessions Court See also Notes on S 4 (l) (r) 

Though prior to the amendment mukteara required the Court s permission to- 
constitute them pleaders m a particular case it was held that it would rarely bo a wise 
discretion on the part of the Court to refuse permission to a muktear to appear for the 
defence as it would he depriiing parlies of legal aid which they can frequently obtain at a 
moderate cost’^ 

The practice of permitting private \ak1l3 to defend parties is not illegal as it is left 
to the discretion of the Jlagistrato to hear such agents or not ® 

The discretion must be exercised in lespect of each case mdn tdually and a general 
order probihiling a person from appearing in any case m any Court or Courts is illegal® 
If a person is aggrieved by the refusal of a Magistrate to allow him to appear in a 
particular case he may move the High Court in revision But when the case is ended, 
it would be useless to proceed with a revision petition m respect of the order refusing 
permission the accused may, however, take it as a ground of appeal that be has been 
depincd of legal assistance*^ 

12 Sub-section (2) — It was assumed m the undermentioned case* that the 
class of persons specified m this eub section referred to accused persons and it ivas held 
that the Legislature remo\ed, m the case of this particular class of persons a disability 
which ordinarily attached to accused persons According to another view, the new sub 
section does not remo-ve tbe restraint from any class of accused persons but only makes it 
clear that the persons mentioned therein are not really accused persons to whom the 
restriction against being put on oath would apply* 

Even pijor to this amendment it was held that tbe following persons were competent 

witnc««cs and that the restriction m cl (4) of S Si2 did not apply to them 

( 1 ) Pci-sons against whom an order of maintenance 13 sought under S 4S9* 

( 11) 12 Cn L Jour 118 (118) 9 Ind Cas 711 4 Sind L R 195 Topanmall T Emperor (6 Bom 14, 
distioguished ) 

Al30 see S 4 (1) (r) Note 1 

4 ( 20) 13 Ain 1926 Bom 218 (222) CO Bom 250 27 CziL Zoot UO Dorahsliah nomanjtv Emperor 
(There must bo something on recorf to show that each person has been duly appointed by the accused- 
and permi l by the Court to do so ) 

5 ( 30} 17 AIR 1930 Nag ICO (151) 26 Nag L R 172 31 Co h Jour 419 Emperor v OMekhan 

6 ( 72 92) 1872 1992 Low Bur Bnl 200 In re Traxers Drapes 

7 ( 11) 12 Cn L Jour 111 (112) 38 Cal 489 Itlian Chandra r Emperor 

■ • appl cant wanted general peem s* 


(75) 2 Weir 400 (401) 

( 11) 12 Cri L Jour 111 (112) 38 Cal 488 9 lod Cas 661, Isfiaxi Cftoiidra v Emperor 
(70)118ulhWRCnCir5 (5) 


1 (25) 12 AIR 1925 Cal 822 (><^*') 52 Cal 721 26 Crl L Jour 1101 (FB) Narendra Chandra Itudra 
Jalr Sabarah Dkuti/a. 

2 (’27)14 AIR10^7Col609(SIl) 5lCal532 28Cr L.J 407.Er»i?ienDoyalT Corporahono/ CaleiiUa 

3 ( 03) 18 AU 107 (108) 1695 All W N 2P Ihra Lai T Sahehjan 

( >*0) 10 Cal 781 ('*87) I/ur VahomeJ r JTismullajan (Socli proceeding are of a eiTil nature) 
AboteeS 48« Vote-5 



ACCDSCP ^0T UNDERSTANDING mOCEEDINGS 
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(2) PArtics proceeded ngiunst nnder S 115 * find a party to proceeding under s 132 ' 
As regards persons proceeded against under S iSS, in n case decided after ttio 
nmendincnt, it T\as hold that by the omission of the word “accused’ m subs (0) of 
S 48S, the Legislature intended that such persons should no longei be looked upon ns 
accused iier~ons * 

341.* If the accused, though not insane, cannot be made to under- 
Procedure where ac Stand the proceedings, the Court may proceed with the 
cuseddocs not under inquiry or trial, and, m the case of a Court other than a 
«tand proceeding-) High Court, if Such inquiry results m a commitment, or 
if such trial results in a conviction, the proceedings shall be forwarded to 
the High Court with a report of the circumstances of the case, and the 
High Court shall pass thereon such order as it thinks fit. 


Synopsis 


1 Scope 

2 Duties and powers o( Court other than the 

High Court 

3 Proceedings shall be forwarded to the 

High Court 


3a Non-coinplianee with the section— Effect 

4 “High Court shall pass thereon such 

order as it thinks fit 

5 Criminal responsibility of deaf mutes 


NOTE to the SjDopsti See the N< 
Competency ol ilagutrate to make order under 
S 5Q2 See Note i 

Discretion of tbs High Court See Note t 
Enquiry as to <tatc of mind of accused See Note I 
Findmga as to inability to undentand See Note d 
Magutrales vievss — Whether to be stated m 
reference See Note i 
Order for discharge See Note 4 


>s indicated for the following topics 
Order for keeping m custody See Note 4 
rersoDS of unsound mind See Note 1 
Reference to High Court — Conditions for See 
Notes 2 end S 

Remand (or recording a conviction See Noto 3 
Summ try procedure See Note i 
Where accused is able to understand See Noto 1 
\\ helber a ^fagI9trate can pa.s ‘entence See Note 2 


1 Scope — The prot isions of this section do not apply to n Iverson ivbo is of 
unsound mind They apply to persons ubo aie unable to understand the proceedings 
from deafness or dumbnc's or ignorance of tbe language of the country or other siniilai 
cause * ^\ hero the inability to understand tbe proceedings is due to unsoundness of mmd 
the piocedure to be followed is that provided for m chap XXXlV" Where a Jlagistiato 
found an accused to be of poor wits and wanting in apprehension of tbe serious consequence-i 
of hi3 acts and incapable of understanding anj thing, the High Court directed that the 
Magistrate should bold an enquiry into tbe question whether the accused was a lunatic at 
the time of the trial or at the time be committed the act that if he found that ho w as not; 
a lunatic at either of those tunes, he should proceed under s 3U and that if he con\ leted tbo 
accused, he should report the case to tbo High Court’ The fact that the accused is deaf 
and dumb docs not per se justify a reference under S 3il He must also bo unable to 
undersland the proceedings* 


M883 S 341, 1872 SJ86p4T«3, 1861 Nil 

4 (‘23)12AlR 1925 0uah28e(2'i6) 26Cn L Joat 70, Jfolwimwad Ayui v Sar/arae Ahmad 

5 ( 03) 2 Cri L Jour 575 (577) 9CalWM27 2 Cal L -Jour 149, JTiranania Ojlia v £mp<ror 

6 ("2}) 12 AIR 1925 Cal 339 (339) 25 Cri L Jonr 1091, Daeha\ Kaltcar r Jamuna Kahcann 
Also see S 486, Note 5 

Section 341 — Note 1 

1 (43) 80 AIR 1913 Sad 237 (241) I LR (1943) Kar 326 45 Cti L Jour 133 209 lad Cat 335 (DL). 
Isso Camati Khoso v Emperor 


1831 IS341N2-31 


ACCUSED NOT UNDERSTANDING PROCEEDINGS 


2. Duties and powers of Court other than the High Court. — If the 
Magistrate 13 of opinion that the accused cannot be made to understand the proceedinga, he 
should nevertheless proceed vith the enquiry 01 trial till the end and if it results in a 
conviction or committal, the proceedings should be forwarded to the High Court with a 
report as to the circumstances of tho case' He should not proceed to piss sentence on the 
accused, hut having com icted him should stay proceedings and report the matter to the 
High Court for orders^ Nor is he empowered to pass an order under S 5G2 of the Code’ 

The view being, that it 13 impossible for a deaf mute to have Ined to maturity, 
without being able to communicate with his relatives, High Courts have insisted on 
■Jlagistratos attempting to find out whether the accused (if he 13 deaf and dumb) has any 
•friends or relatnes, who are accustomed to communicate with him, his antecedents and 
ordinarj mode of life, and the manner in which he was communicated with, in the ordinary 
affairs of life The Magistrate should attempt to get into commumcation with the accused 
with the assistance of his relatives* Tho omission to attempt to communicate with the 
accused is clearly wrong, where there was such a failure, and the High Court was not 
able to say that the accused were not prejudiced, the conviction was set aside® If no 
failuie of justice has, however, occurred the High Court may decline to interfere with the 
com iction ® 

Summary procedure is not suitable to the case of accused who cannot be made to 
understand the proceedings' 

3. Proceedings shall be forwarded to the High Court..— There should ho 
conv iction or committal before a reference is made to the High Court ' If a reference i3 

( 37) 1987 Mad W N 1121 (1121) Pubiitf PfO«c«<or t Subbui^a (Accused found to be deaf and dumb, 
it being iupoasible to communicate with bim or to onderstaod blm — S 311 applies ) 

1 27) 14 AIR 1927 Lab 799 (799) 28 Cri L Jour 656, Empfror ^ Gunffa 
( 29} IG AIR 1029 Lab 840 (840) 10 Lab 566 29 Cn L Jour 1104, Alla Dia r Emperor 


• - T Barfiiua Sins?i 

• I does not apply where the accused 

Note 2 

1 . (’97) 1897 Rat 879 (879) In re A dumb man 
I75)2'\\eir 403 (404) 

. • . . , )ur 133 209 Ind Cas 335 


V Uga San 2Iptn 

' V Disfrict ilagtslrale °J 

\ trugupaCum 
Also sec 8 5C3 Note 7 

4 (43) 80 AllUg 13 Sind 237 (210) 1 L R (1913) Ear 326 45 Cn L Jour 138 209 Ind Cas 335 (PB). 
7*40 Caman Khoso v Emperor 

■ ■ Kga San Uyin 

• ■ } • • 138 209 Ind Cas 335 


ill u si.1. i .< 1 , itua I 

C (70)2a\eir 402 (103) 

7 ( OC) 1 Cn L Jour 41< (445) 8 Dom L R 819, Jn re A ^ra/ and dumb man 
At'O *00 K 2C0, Note 4 
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inadc before a comiction or commillal tbo record t\i11 be returned to the trjiug 
Magistrate to bo rerorted bj him only if bo convicts or commits the accused * 

lu «!ubmitting a caso to the High Court ondcr this section the Magistrate must 
state bis ^ icx\ of the conduct of the accused in the commission of the offence his previous 
bi torj nud habits There must also bo a finding whether the accused nas capable of 
understanding and did in fact understand the nature of the proceedings and the purport 
of the e\jdenco given b> tho witnesses* the report should also state the reason for the 
Magistrates bolding that tho accused did not understand the proceedings ^vhat means 
were u«ed to make him understand them and the reason why such means n ere unsuccessful * 
The proceedings to bo forwarded to tho High Court under tins section are only 
tbo-e relflbcg to an accused person ubo cannot be made to understand the proceedings 
though not msane If in a ease there are two accused and one of them though not insane 
IS not able to understand tho proceedings the Magistrate is not to refer tho proceedings of 
both to the High Court and the High Court nndet this section will have no jurisdiction to 

1 ass anj order with regard to tho accused uho is able to understand the proceedings ® 

3a Non compliance with the section — Effect — In the undermentioned 
cosG^ the accused a deaf mute unable to understand the proceedings was committed to 
the sessions for trial Instead of submitting the case to the High Court under the provisions 
of this section the Sessions Judge tried the case and acquitted the accused It was held 
that though the Sessions Judge was wrong in proceeding to try the accused the trial was 
not completeU void under s 530 

4 "High Court shall pass thereon such order as it thinks fit ’ — The 
High Court has m a case reported under this section full discretion to do whatever the 
circumstances of the case require ‘ Although the prisoner bad not been able to understand 
‘the pioceodings and therefore those proceedings had not according to the principles of 
English common law constituted a fair and proper trial }et under special circumstances 
if the High Court should think fit it might treat them as amounting to a sufficient trial 
and pa«s ecntcnce according to the facts which seem to be established m the course of and 
as a result of those proceedings * 

The unrestricted powers rested lo tbe High Court m deoJjcg with cases under this 
section wairant its ordering that the accused be confined in a suitable place of safe custody 

2 ( 81) 1881 All 'U N 15 (15) Emprets » Slathurta 


V Trtmbak Damodar 

Note 3a 

1 ( 37) 1937 Mad W N 1121 (1121) Ptibite Proseeulor r Subba^a (On appeal from acqo ttal by Iba 
SesoBS Judge Ugh Court heard the caso on (beioecUaQd d«bned to interfere with the order 
of Bcqu ttal ) 

Note 4 

1 ( 3j) 1935 Mad W N 1297 (1289) In re Public Froiteulor iladraS 

2 (fS) 30 Ain 1913 S nd 237 (211) I L B (1913) Ear 326 45 Cn L Jour 133 ‘>09 Ind Cas 333 (DB) 
liso Oatnan Kleso V Emperor 

(41) 2S Alfl 1911 Mad 2‘’5 (‘>20) 4o Cn h Jour $15 192 lad Cas 67l In re Boyo Palamma 

(Accused confess ng before Magistrate that aba L lied deceased and prodac ng jewels worn by deceased 
—Accused seen leaving deceased a house on n ght of murder — Accused understand ng proe^ ogs op 
lo stage ot que I oning under S 312 Cr P C but pleadmg deafoess afterwards — Coanction for 
murder held just Ced — Inabil ly ot Sessloua Judge to further quest on aceu'ed with regard to evidence 
against her held d d not v t ate eonvictioo ) 

(74) C-* Sulh U R Cr 35 (3C) Oueef* t Dotc&a JIan 

(1900) 27 Cal 369 (369) Emprest t Somxr Botera (Where accused cannot unders^cd tbe pt ’ - - ■ 

the proceedings do not represent a eomplefe truL) 

{ 11) 12 Crl L Jour S-e (3s«) llIndCa5'*50 1 Epp Bar Rcl 57 Empererrj hso Ssn i!yv 
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yOWER TO EXAMINE THE ACCUSED 


( 3 ) The answers given by the accused may be taken into considera- 
tion in such inquiry or trial, and put in evidence for or against him m any 
other inquiry into, or trial for, any other Offence which such answers may 
tend to show he has committed 

( 4 ) No oath shall be administered to the accused 

Synopsis 


1 Legislative changes 

2 Scope of the section 

3 Applicability to summons cases and 

summary trials 

4 Applicability to trials before Presi- 

dency Magistrates 

5 Applicability to proceeding under 

Chapter VIII 

6 Applicability to proceeding under sec- 

tion 363 0 ! the Calcutta Municipal 
Act 

7 Applicability of section to proceeding 

under S 488 

8 Applicability to proceeding under 

S 476 

9 When questions should be put 

10 Examination after framing charge 

11 ‘‘Evidence, meaning of 

12 Examination must be by the Court itself 
and not by others 

13 De novo trial— Examination by suc- 
cessor 

14 Nature of examination contemplated by 
the section 

IS ‘ Question him generally on the 
case ’ 

16. Without previously warning the ac 
cused " 

17 Examination of pleader of accused 

18 Written statement of accused if sufficient 

19 Examination by committing Magistrate 


20 Exaniination oi accused In sessions trials 

21 Refusal to answer — Sub-s (2) 

22 Giving false answers— Sub-s (2) 

23 Answers given to be taken into considera- 

tion 

24 Irrelevant answers 

25 Answers making defamatory state- 

ments 

26 Answers amounting to contempt of 

Court 

27 Answers by one accused if can be 

considered against co accused 

28 Several accused — Each (0 be examined 

separately 

29 Accused s defence in general 

30 Court if can ask accused to give thumb- 

impressions 

31 “No oath shall be administered to the 

accused — Sub s (4) 

32 Examination of accused in a cress- 
ease as a witness 

32a Apphcabiiify of secfion to proceed- 
ings under S 14 of the Legal 
Practitioners Act 

32b Applicability to proceedings under 
S 145 

33 Examination oi accused— Mow recorded 

See 8 36f 

34 Destruction of record— Proof of examina- 

tion 

35 Non compliance with the section — Effect 

of 


hOTE to the Synops 5 See the Notes indicated for the following topics 
Accused— Not in a diSerent tr al See Note 31 
Accused not on trial See Note SI 


Addit onal evidence See Note 9 
After amendment of charges See Note 9 
After confession not accused See Note 31 
After conviction not accu*od Sec Note 31 
After court witness See Note 9 
After re-call of prosccni on wilnisses See Note 9 
Alter withdrawal not accused See Note 81 
Altematiro or locon* stent defenoes See Note 29 
Appeal— Conlinnat on of ease See Note Si 
Romhay GamUlrg Act 1897 Sec Note 81 
Careful ijuest onlng See Note 15 
Circomstanlial evidence and explanation See 
Note .3 

Cfo.j-examlnstion of accu'cj Seo Notes H and 
35 

Drience bow far to expiain bee Notes 29 and 23 
Defence not to aid pro^ecut on See Note 29 
3.ffcctofS 2-9 fceoNo‘e20 


Effect of S 209 See Note 19 
Exanunatioo after defence let in See Note 9 
Examioat on after farther cross-examination See 
Notes 9 and 10 

Examination before process— Illegal See Note 31 
Examination before trial begins See Note 35 
Exammation in cross-case See Note 32 
Examination of accused not to aid piosteution See 
Note 14 

Examination under first part and Under second 
part — Discretionary and mandatory See Notes 2, 
9iiRd 35 

Evidence of co accttscd in loint trials See Note 

31 

False answers— No offence Sec Note 23 
Illegal -pardon— Still accused Sec Note 31 
Inappl eabi! ty to summons cases See Note 3 
Long compoolte questions See Note 13 
No addition to statement before MngUtrate Sco 
Note 15 

No examination before committal See Note 19 
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J\0 CTammation if no eTiJcncc against aeouscJ 
Sae Note 14 

No inquisitorial proceedings against accused See 
Notes 14 and 21 

JJon compliance — Effect See Note 3S 
Object of csammatiOD Sec Notes 2 and 14 
Pardon by Ooiernment subsequent to trial — Still 
accused See Note 31 

Personal examination of accused See Note 1? 
Petty cases and technical oflenccs See Note 35 
Prior conMctions— Questions See Note 14 
Prosecution instructing for examination of accused 
—Improper See Note 12 


Qaestione and not statements of accused See 
Motes 2 16 and 21 

Record of refusal to answer See Koto 21 
Refusal to nnsucr— \o ollencc See Note 21 
Refusal (o give handwriting — Adverse inferenco 
drawn See Note 30 
Revision See Mote 3S 
Section 164 statement See Note 16 
Statement not to be used against others See 
Notes 23 and 27 

Statement of accused to bo taken as a whole See 
Note 23 

Tunc otqa&>tioning accused See Notes 9 and 31 


1 Legislative changes. — Under the Code of 18 C 1 , it wag not incumbent on 
the Magistrate to examine the accused, whether beforo or after the close of the prosecution 
case ^ It was in the discretion of the Court to do so or not ® In tho Code of 1872, the 
discretionary nature of the e\aminatton nag retained so far ag enquiries and trials, other 
than sessions trials, were concerned So fat as sessions trials ere concerned, such examina 
tion was made compulsory * In the Code of 1S32, tho iwtposc of the examination wag set 
forth in the section 


2 Scope of the section. This section provides for tho examination by tlie 
Court of accused, persons and except under the circumstances and restrictions set forth in 
this section an accused person is tncapable of being examined by the Court ^ 

The section is based on the piinciple invohed m the maxim audi alteiam partem, 
namely, that no one should be condemned unbeard,* and the accused sbould bo heard, not 
merely on what is prma facie proicd against bim, but on every circumstance appearing 
in evidence against him ^ 

The section does not purport to be only m tbc interest of the accused , its object is 
to enable the accused to explain any circumstances appearing against him in tho evidence . 
tbe intention of the provision 13 for the furtherance of justice and to enable tho Court to- 
decide tbe question of tbe guilt of the accused * The result of the examination may bo 
beneficial to tbc accused but it may equally be injurious to him * 


Section 342 — Note 1 

1 (1865) 2 Satb W R Cr 60 (50\ Qtieoi v Iluntath (CxamiDatioa before comimttal held not 
necessary) 

( 65) 2 Suth W R Cr m (12) (Do ) 

2 (25) 12 AIR 1925 Cal 361 (363) 52 Cat 523 26 Cn L Jour 631, £mperor v Ahmuddi 
(1863) 1 Mad H C R Cr 199 (200) Ex parte Ttrabhadra Gaud 

(b'BjTll'fcaflitt ■IttrlE5‘(2S) I'Beog'L'KTbn Quem v i’MmaZiuriHar 
( 71) 16 Suth W R Cr 21 (22), In re Dmoo Itoij 


I ( 97) 19 All 200 (201) 


' V AUmuddi 


Note 2 

1897 All W N 23, In the tnaller of Bar^f (He cannot be examined as a 


Senior.. 
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PDWEK TO EXAMINE THE ACCUSED 


( 3 ) The answers given by the accused may be taken into constdera- 
tion m such inquiry or trial, and put in evidence for or against him m any 
other inquiry into, or trial for, any other offence which such answers may 
tend to show he has committed 

U) No oath shall be administered to the accused 

Synopsis 


1 Legislative changes 

2 Scope ol the section 

3 Applicability to summons cases and 
summary trials 

A Applicability to trials belore Presi 
dency Magistrates 

5 Applicability to proceeding under 

Chapter VIII 

6 Applicability to proceeding under sec* 

tion 363 of the Calcutta Municipal 
Act 

7 Applicability 0 ! section to proceeding 

under S 488 

8 Applicability to proceeding under 

S 476 

9 When questions should be put 

10 Examination alter framing charge 

11 Evidence meaning of 

12 Examination must be by the Court itself 
and not by others 

13 De novo trial— Examination by sue* 
cessor 

14 Nature of examination contemplated by 
the section 

15 ‘ Question him generally on the 
ease 

16, Without previously warning the ac 

Gused 

17 Examination of pleader of accused 

18 Written statement of accused 1 ! sufficient 

19 Examination by committing Magistrate 

NOTE to the Synops 3 See ibe Nol 
Accused— Not in a diSerent tr al See Note 31 
Accused not on trial See Note 31 
Addit onal evidence See Note 9 
After amendment ot charges See Note 9 
After confess on not accused See Note 31 
After conviction not accused See Note 31 
After court ivitness See Note 9 
After re-call of piosecnt on witnes es See Note 9 
After withdrawal not accused See Note 81 
Alternative or incon'^ stent defences See Note **9 
Appeal — Contmuat on of case See Note 31 
Bombay Gambling Act 1687 Bee Note 31 
Careful questioning See Note 15 
C rcnmstantial evidence and explanat on See 
Note 23 

Crosa-esam nat on of accused See Notes 14 and 
33 

Defence how far to expla n See Notes 29 and 23 
Defence not to aid prosecut on See Note 29 
ECcet ot 8 289 Bee Note 20 


20 Examination ol accused m sessions trials 

21 Refusal to answer — Sub s (2) 

22 Giving false answers— Sub*s (2) 

23 Answers given to be taken Into considera- 

tion 

24 Irrelevant answers 

25 Answers making defamatory state- 

ments 

26 Answers amounting to contempt of 

Court 

27 Answers by one accused If can be 

considered against co accused 

28 Several accused — Each to be examined 

separately 

29 Accused s defence in general 

30 Court if can ask accused to give thumb- 

impressions 

31 No oath shall be administered to the 
accused —Sub s (4) 

32 Examination of accused in a Cross- 
ease as a witness 

32a Applicability of section to proceed 
mgs under S 14 of the Legal 
Practitioners Act 

32b Applieabihly to proceedings tinder 
S 14S 

33 Exammstion of accused— How recorded 

See S 364 

34 Destruction of record— Proof of examina- 

tion 

35 Non compliance with the section— Effect 

of 

3 mdlcuted for the followme topics 
Effect of 5 209 See Note 19 
Exanunat on after defence let in See Note 9 
ExamiDSUon after further cross-examination. See 
Notes 9 and 10 

Exanunat on before process— Illegal Seo Note 31 
Esamimit on before trial begins See Note 33 
Examination in cross case See Note 32 
Examination of accused not to aid prosecution. See 
Note 14 

Examination under first part and under second 
part — Discretionary and mandatory See Notes 2 
9 and 35 

Evidence of co accused in joint trials Bee Note 
31 

Felseanswets— No offence See Note 2'’ 
lUegalpardon— Still accused See Note 31 
Inappl eabihty to summons cases See Note 3 
Ixjns compo° te questions See Note IS 
No add t on to statement before Magistrate Seo 
Note 15 

No examination before committal See Note 19 
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^o eiamination if no evidence agaui't aoca«!d 
See tsote 14 

^o :nqui»itorml proceedings again't accased ‘Jeo 
Notes 14 and 21 

^Jon compliance— EBeet See Note 35 
Object of esanimation See Soles 2 and 14 
Pardon by Government =ub«e<}uent to trial — Still 
accused See Note 31 

Personal examination of accused Sec Note 17 
Petty cases and teebn cal oflenccs See Note 35 
Prior convictions— Questions Sec Note 14 
Prosecution instructing for examination of accused 
— Improper See Note 12 


Qnc tions and not statements of accu'cd Seo 
Notes 2 in and 21 

Record of refusal to answer Sec Note 21 
Refusal to nnsiver— No offence See Note 21 
Refusal to give handwriting — Adverse inference 
drawn See Note 30 
RevisioD See Note 33 
Section 161 statement See Note 16 
Stitemeot not to be used against others See 
Notes 23 and 27 

Statement of accused to be taken as n whole Sea 
Note 23 

Time of questioning accused See Notes 9 and 31 


1 Lesislative changes. — Under the Code of 18 G 1 , it was not tnemnhent on 
the ilagistrate to examine the accused whetlwr before or after the close of the prosecution 
case ‘ It was m the discretion of the Court to do so oi not ^ la the Codo of 1872, the 
discretionary nature of the examination t\ii3 retained so fai ag enquiries and trials, othei 
than sessions trials, x\ere concerned So far as sessions trials were concerned, such examma 
tion vras made compuLory * In tbe Code of iss\ the purpose of the examination was set 
forth m the «CCtion 


2 Scope of the section. — This section piovicles for tbo examination by the 
Court of accused persons and except under tbo circumstances and restrictions set forth m 
this section an accused person ts incapable of being examined by tbe Court ^ 

The section is based on the pnncipte imohed in tbe maxim atidt altttam partem, 
samel} , that no one should be condemned unheard,^ and the accused should bo heard, not 
merely on nhat ts prma facte proved against bim but on every circumstaneo appearing 
in evidence against him ^ 

Tbe section does not purport to be only in tbe interest of tbe accused, its object is 
to enable the accused to explain any circumstances appearing against bim in tbo evidence , 
tbe intention of tbe provision is for tbo furtherance of justice and to enable tbe Court to 
decide tbe question of the guilt of the accused* The result of the examination may lo 
beneficial to tbe accused but it may equally be injurious to him * 


Section 342 — Note 1 

1 (1665) 2 Sutb W R Cr SO {SOI, Quern v llumaOi (Examinatioa before committal held not 
necessary ) 

{ 65) 2 Sutb XV R Cr L 11 (12) (Do) 

2 (25) 12 AIR 1925 Cal 361 (363^ 52 Cal522 26 Cri I, Jour 631, Emperor t .ffimiiiifi 


Note 2 


T AUmtiddx 
osot be examined as a 


’T Earuna Shankar^ 
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POWER TO EXAMINE THE ACCUSED 


The section consists of tno parts the first part giving a dtscrcUoii to tho Court® 
ihe second part being mandatoi y ^ At any stage of tho inquiry or trial tho Court may 
put such questions to the accused as it considers necessary for tho purpose specihed in the 
section After the prosecution witnesses have been examined and before the accused is 
called on for his defence the Court shall question gencrallj on tho ca'yj for the said 
purpose 

The accused must be examined under the section •whether he offers to produce 
defence or not The nordmg of the section docs not justify the interpretation that it is 
necessary to examine the accused under this section only if he offers to produce defence * 
But it has been held bj the Bombay High Court that a Court is not bound under this 
section to give the accused an opportunity of explaining the circumstances appearing 
against him m the evidence of witnesses examined on behalf of a co accused though the 
Court may gi\c him such an opportunity® 

The power to question the accused m regard to the evidence which hag been given, 
must be distinguished fiom the power to record statements which the accused may offer to 
majee the Chart can only pwperfy question tho accused under fho conditions named m 
the section but it may record statements offered hj the accused and to such statements 
this section does not applj 

It wag held m the undermentioned cases'* that this section and ss ici and 3G4 are 


rSiHjAv SuWra iSniffh 
Srnperer 

Emperor v Ajahar Slanial 

( 20) 7 AIR 1020 Ut 47l (177) 5 Pat L Jwr 430 21 Cn L Jour 705 Baghu Bhumi} v Emperor 

T Fmperor 

» Snyanns ] 

7 ( 87) 1037 Mad W N 574 (575) VaraJatammav Emjeror 

( 37) 24 AIR 1937 Pesh 20 (20) 38 Cn V Jour 387 Mi LalOK v Emperor (Exawmst on under 

S 842 u obi gator; only after the prosecui on ev dence>u Ooished ) 

( 38) 23 AIR 1930 Fesh 211 (212) 38 Cn L Jour 399 riauan t Emperor 

( 85) 22 AIR 1933 Cal 605 (COS) S3 Cn L Jour 1340 62 Cal 475 Empcroriv Ajahar JIa idaJ 
( 30] 31 Cri h Jour 613 (614) 124 lad Cas 70 (Cal) ITojuK^dtn Mean v Emperor (Suinmar; ic al ) 

( 23) 10 AIR 1923 Cal 196 (197 198) 50 Cal 223 24 Cn 1 , Jour 198 Motahur Ah v Emieror 
- " ” drfi 


V Emperor 


8 ( 37) 24 AIR 1937 Oudb 130 (131) 37 Cn L Jour 408 Luck 24 Emperor v Brtj Lai 
■9 { 36) 23 AIR 1936 Bom 154 (160) 37 Cn Ii Jour 688 60 Bom 148 Sftapar;* Sorabjt v Emperor 
(Reason lor this v ew is not cleat from the jodgment Ptesumabl; the reason is that the impcrat ve 
part of the dot; of the Court under the eect on to examine the accu-cd arises on the completion of tl e 
evidence for the prosecution and before he is called on to enter on his defence and thereafter th s duty 
ceases to be imperative— See Note 9 ) 

10 ( 36) 23 AIR 1936 Bom 154 (ICO) 37 Cn L Jour 688 60 Bom 143 Shapurj\ Soraijt v Emperor 
(Court may allcw opportunity to accused to mate atatcmcbt to explain ntcumstances appeanug In evi 
dcnco led on behalf of co accused ] 

( 61) 1834 AU W N 81 (81) Empress v Chattar Sinyh 

U ( 36) 23 AIR 1930 Bang 350 (351) 37 Cn It Jour 020 J/ja T/ «n J/truiiff v Emperor 
( 10) 11 Cri L Jour 4t>3 (470) 7 Ind Cas 359 37 Cal 467 JJartndra Eui lar v Emperor 
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not exbaustne and do not limit tbo ecHCraI>fc> 21, Eviclenco Act, as to tho relevancy 

of adini^'iions For a critici^in of tbia Mcn, see Note 2 on s 1G4 and Notes on s 533 

3. Applicability to summons cases and summary trials. — Tbe High 
•Court of Madras has held that tins section docs not apply to summons cases and that 
consequcntlj it is not obligato}!/ on the Court to e\aimno tho accused, though it may be 
desirable to do so * The ground, on uliicli the decision proceeds, is that in summons cases 
there is no proceilure for calhtig «J»« the accused /oi his defence, as m sessions cases 
jind uirraut cases (ss 2a0, 25C), hut onlj for healing the accused and that this section, 
■uhich requires the Court to examine the accused befoie the accused is called on fo) his 
^c/eucc, htis -GO to c-xscs A Cull Ikuch the High Coxxtt of Beugooft 

has also come to the same coneIu»inn, on the additional ground that the words m S 245, 
namely “if he thinks fit" gne a dtecietion to the Court to examme tho accused or not and 
that such discretion is meouipatible with the unperatue proMSions of this section^ The 
general trend of opinion of all the other High Courts is, howexer, that this section appbes 
equally to sunimous cases as well as to w arrant.cases* and tbit the words "if he thinks fit ’ 
in S 215 ha\e refeienco to cases m xvhich the Magistrate is prcpaicd to acquit the accused, 
•cxeu on a consideration of the prosecution evidence as it stands, without calling on the 
-accused for his defence and w itlioot hearing him * 


Note 3 

1 (24) ll A I B, 1924 Mad IS (17) 46 Mid 73d 24Cr L J 832(1 C), Ponniisuawy v Ramasicantx 

2 (’31) 18 ^ I B 1931 Ring 844 ( 346 ) 9 llnog 50C 32 Cn L Jour 1100 (ED), Emperor v Nga 

Ea Gyi 

The followutg easts ai r tn tifw of the alote Full Dcneh ruftn^, no longer good law 
('04) 1 Cn L Joui 737 (737) 2 Low Bur Bui 330. Emperor v Kyan Daw 

< 97-01) I I rp Bur Bui 82 183), Queen-Emprtss v Nga Fyaung 

( 93) 10 AIR 1923 Bang 135 (133) . 25 Cr> L Jour 684. Ug Shut Ky\ \ JTtnj Emperor. 

3 ( 40) 27 AIR 1910 Botn 314 (115) 42 Cn L Jour 71 191 lad Cb» 9ft. Emperor r Eondxba Dalajt 

r* - ' * * ' 1 in a warrant case 

d, Pae Darel* 

(■26) 13 AIR 1926 Lali 067 (667) 27 Cri L Jour 1000, Demelto v Mrs 'Demello 
( 26) 13 air 1926 Nag SOO (300) 23 ^asRR65 27 Cn L Jour 633 Dhagteanf Emperor 
( 35) 22 AIR 1935 All 217 (218) • 30 Cn D Juor 1290 57 All 666 , Sta Earn v Emperor 

< 22) 9 AIR 1922 Bom 290‘(291, 292) 40 Bom 441 23 Cn L Jour 45, Gidubjab r Emperor 

{ 26) 13 AIR 1920 Bom 57 (61) 50 Bmd 31 27 Cn L Jour 165, D N Gamadia v Emperor 
( 31) 18 AIR 1931 Bom 195 (197) 32 Uri L Jour 719 iFB), Empfror » Janardhan Kashinath 
( 23) 10 AIR 1923 Cal 104 (184) 49 C*1 1975 24 Cn L Jour 3, Gulsan hat v Emperor (Cass under 
S 54A Calcutta Police Act ) 

\7.T) WWlViyi Cal 2501^53') Xi twit BrtViu Eat ■» Lady 

( 22) 9 AIR 1923 Lah 45 (16) 23 Cn L Jour 154, J/ubammad BaJsh v Emperor 
(•Jl) 18 AIR 1931 Lali 153 1154) 33 Cn L Jour 703, BAm Sen v £jnp#ror 
( 21) 8 AIR 1921 Pat 11 (12) 6 Pat L Jour 174 22 Cn L Jour 437 Giilam Pasnl ? Emperor 
(•20) 13 AIR 1926 Sind 1 13) 20 Sind L R 34 36 Cn L Jour 1554 (I L), hmperor v A’b6u 
(■ 26) 13 AIR 1920 Sind 2 b 1 (282) 19 D R 221 27 Cn L Jour 1290, Emperor v parxo 
" ’ ■ oUowmo' AIR 


• . . i Dhumx] T 

Finperor (Proruioni. oI S 342 are ot general application and are applicable to alJ tnaU including 
sessions cases ) 


catle lo fummons-cava ) 

|'2T) 14 MR 1927 Lab 43> (435) 24 Cn L Jour 47S ShsJi Kl.an e Out Lejam 
cs<es oidence is recordwl in the juanner presinlril in h 33 > Cr I C., lor 
f'cctloii 312 is cot api Iicablo to *ucinjon«-«a««^ )J 
* 1-211 8 MR 1921 ton 374 t375) . 45 " — —■ - - 


' T IsamiJdi J 
,-ror (Xotippu 

(lo miintenaa-e 
n-tninons-ca es 


C. lie. 
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TOWER TO EXAilTsE THE ACCUSED' 


As to whether this section applies al&o to sammary trials see hoto G on S 2C3. 

4 Applicability to trials before Presidency Magistrates — Presidency 
JIagiitratcs are not lclle^ed from tiio oUigation of questioning the accused generally 
under this section The ^vords * if any ‘ m s 370, clause (f), cannot he properly held as 
inodif>ing the provisions of this section, as regards Presidencj Magistrates' See also- 
section 370 ^ote 3 

5 Applicability to proceeding under Chapter VIII. — A person proceeded 
against under chapter viii of the Code (accunly proceedings) is not a person accused of 
any act or oiui'^sion punishable hy law and this section has no application to such ca^es * 

6 Applicability to proceeding under section 363 of the Calcutta Muni> 
cipal Act — A peroon proceeded against under s 8C3 of the Calcutta 'tlunicipal Act la 
not an accused person and this section has no application to such cases ' 

7 Applicability of section to proceeding under section 488 — A pro 
ccodmg against a person under S 433 is o! a civil nature and the person proceeded against 
13 not an accused person This section which applies to proceedings against accused 
persons cannot therefore, applj to proceedings under S 4SS ' 

8 Applicability to proceeding under section 476 . — On the question as 
to whether proceedings m inquiries under s 47C of Ibo Code nro judicial proceedings and 
the persons against whom they are directed nro m the position of accused persons and 
S 812 applies to such cases see S 47C Roto 2i 

9 When questions should be put —As seen in Note 2 the putting of 
questions under the first part of the section is di«crctionar> and may be done at ony 
stage of the inquiry or tiial The eiammntion of the accused generally on the case under 
the ()CCond part of the section which is rQandator>, must be after the close of the 

(28) 13 AIR 192G All 358 (3a8) 27 Cn L Jour 40S fltocho J/oI v Emperor 
(68]10SutliW RCc2j(2o 26) Queens Shama Shmicer (Wbea the Masislrate tbmks that the erl 
deoee ioc the prosecntion does not disclose anj proper subject of crimioal charge against the pri oner, 
no esamication should be made ) 

{ 27) 14 AIR 1927 Cal 2o0 (25’) Cl Cat 286 28 Cn L Jour 297, Bfchu Eal v Injured Lady 
(21) 8 AIR 1921 Pat ll (12) 22 Cn It Jour 427 6 Pal I# Jour 174 Ghulam Rasul v King Emperor 

' y Nabu 

habuala v Emperor 


Note 4 

1 (21)8 AIR 1921 Bom 374 (375, 376) 45 Bom 672 22CnIiJouEl7 Femandety Emperor 
Note 5 

1 ( 24) 11 AIR 1924 Cal 392 (393) 50 Ca! 995 25 Cn It Jour 1035 Binode Behan Noth v Emperor 
( 33) 20 AIR 1933 Sind 49 (53) 34 Cn L Jour 591 Ibrahim v Emperor (Per Mehla A J C) 

Also see S 117 Note 4 

Notes 

1 ( 27) 14 AIR 19‘’7 Cal 609 (510, 511) 51 Cal 532 28 Cn L Jour 407 Krtihen Doyal y Corporation 
of Calcutta 

Note 7 

1 

(2G 

( 3 - • . 

(S 

15 


A1 0 SCO b 4tH, Note .j 

[But see (20) 13 AIR 10‘’C Lah 667 (0C3) 27 Cn Ii Jour 1000 DrmrKo t J/rs Demello (Section 
TT13 held applicable to summons-case and tberefore apphcable to ptocccdmge under S 483 ~ Whether 
person proceeded again t was * accused wus not udrerted to )J 
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pro'secution ca'^o and before tbo accused M eiUcd on for ]ii3 defence* The examination 


Noted 

I ( •12) 29 \IR 1912 Tat 77 (78) 43 Cri L Jour 48 J9fi Ind Cas 582, iViijinar Fandey v Emperor 
( 40) 27 air 1940 Pat 293 (297) 41 Cri L Jour 267, Ferote Kagt v Emperor (Accused is not bound to 
sammon or produce bis witnesses until be himself is examined ) 

(’38) 25 AIR 1938 Lab 513 (514, 545) 39 Cri L Jonc 78l I L E (1938) Lab 603 ilohomed Nawas v 
Emperor (Warrant-ca=c — Esam nation of accused after further cross examiuatiou of pro ecutiou 
witnesses nnder S 2oG but before defence is not illegal ) 
r37) 21 AIR 1937 Pesb 20 (20) 38 Cn L Jour 387 Jiff Lalan x UinpiTor 
( 36) 23 AIR 1936 Pesb 211 (212) 38 Cn Ii Jour 399, Ilaisan v Emperor 
( 04) 1 All L Jour 20Sn (208n) In re KoHh 

(*27) 11 AIR 1927 All 475(476) 49 AU 551 28 Cn L Jour 399, Siitfuman v Swiivior (Accused should 
be questioned just before be enters ou bis defence ) 

( 28) IS AIR 1928 AU 222 (237) SO Cn L Jour 530 Emperor t Jhabbar Mai 
( 86) 1886 Rat 227 (228), Queen Empiesa v Bava Chela 

/Q,| - - ro ^ »xi t 


(94) 

(07) . 'V Saualya Atma 

(08) 7 Cn Ij Jour 194 (193) 10RomI<R201 Emperor v Harxschandra 

( 15) 2 air 1915 Bom 221 (221) 16 Cn L Jour 765. Vasappa Etnyapa v Emperor 

(24) ll AIR 1921 Bom 334 (333) 2S Cn Ij Jour 1127, ICmpiTOr T Earayana Sayanna (It is Incumbent 
on the Court to ask the accus^ genetall; whether be nahes to oSer an explanation of an; of the 
evidence which has been given against him and, if the Court dcee so that would ho ou/Soiest compliance 
with Section 342 ) 

(29) 16 AIR 1929 Bom 447 (448) 31 Cn L Jour 402 Emperor v GenuGopOl 
( 81) 10 Cal L Bep 54 (55) Jn the matter of Abdul Gu/oor 
(’80) 31 Cn L Jour 613 (614) 124 led Cas 70 (Cal) iloytuddm Mean v Emperor 
{ 19) 6 AIR 1919 0x1 696 (700) 46 Cal 411 20 Cn L Jour 24 Ah Foong v SmpcJOr 
( 21) 8 air 1921 Cal 2C9 (270) 23 Cn L Jour 41 Gangadkar Goala v Reginald TPtffiam Lemon Peed 
(28) 10 AIR 1923 Cal 196 (197 198) 60 Cal 223 24 CnLJourl98 Matahur tUv Epipcror (Pro 
visions of the section are mandator; ) 

(23) 10 AIR 1923 Cal 470 (481 482) 50 Cal 518 24 Cn L Jour 248 Promotha \ath v Emieror 
(The accused should be examined after the re examination of the prosecution witnesses — He cannot be 
examined Ufere the close cf the prosecutioD evidence or after the close of hu defenc* evidence ) 

( 23) 10 AIR 1923 Cal 727 (7*’9 736 732) 50 Cal 939 25 Cn L Jour 27 Dibu ATanta v Gour Gapal 
( Examioe in S 342 is to be taken m the ordinar; EogUsh sense m which it covers all kinds of 
examination lucludiug ero s-examiuaUoo and ce-examioation aod that the accused should have been 
examined again after all the witnesses for tbe prosecution baxe been examined and cross-examined ) 

( 25) 12 AIR 19‘’5 Cal 36l (363 365 369) 52 Cal 523 26 Cn L Jour 631 Emperor v AUmuddt 

>-asJar 

(26) 13 AIR 19*16 Cal 537 (538) 27 Cri Ij Jour 406, Jfuftomed fJa/i^uC v EmperOr 

( 28) 29 Cn L Jour 382 (383) 10*^ Ind Cas 381 (Lab) Daekhetn v Emjicrvr 

< IS) 6 AIR 1918 Lab 348 (348) 1818 PUn Re No f Cf 19 Cri L Jour SBO GhaUa v Emperor 
(*22) 9 AlB 19‘’2 Lab 45 (46 47) 23 Cn L Jour 154 Muhammad Ba\sh v Emperor 
{ 25) 12 4IR 1825 Lah 288 (298) 27 Cn L Jonr 87 GAura 4fi v Emperor 

( 26) 13 AIR 1926 Lali 551 (552) 7 Lah 564 27 Cn L Jour 1007 Itaehhman Sinjh v Emperor (The 
provisions of S 312 (1) are mandatory ) 

( 26) 13 ^IR 1906 Lah OSi (681 685) 27 Cn L Joor 1021, Faraf AbmAi v Emperor (Held, there 
was no proper eomplwnee with provi ions of S 342 ) 

(31) 18 AIR 1931 Lah 153 (1S4) 32 Cn L Jour 708, RAim 5en v Fwipfror 

(1900) 23 Mad C36 (637) 2 M eir 253 Queen Empreis v Faiufura Tctan (Examinat on of accused under 


' ■ ! • ■ 757, Eataraja Mudaliar v i?eia»iyi»ici»n 

J/iitfuIur (II a freOi witness for pro«ecolion is called and examined the accu-ed mO't agsin be 
quest onrd accord n„ to S 34' — Iilmg of written statement after the close of prosecution eiideace 
IS not tsntamouD to examination nndtr S 342) 

(21) 11 AIR 19’4 Vas 301 (301 305) 25 Cn L Jonr 417, Udhao Patel v Fi-tpcrcr (Coort me t 
common cite to tbe accu-od by appropnate questMOi everything that U alleged against him In tha 
evidence for pro-ocut on to us fulle*! extent — A general question Is not saEc ent ) 

(Jl| 21 4111 1334 Oodh 457 (45-) SS Cn L Jonr 1417 10 Luck 23S, Gn^ur Sinjli v Empervr 
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under tbe first part of tbc section does not dispense with the examination under the second 
part of the section ^ The reason is that the Code intends that the accused shall be gn en an 
opportunity of explaining any circumstances appearing in the ei idenco against him That 
must mean the whole of tlie evidenco agamsi him and anj examination before that evidence 
is closed, t c, before all the prosecution witnesses have been examined, cross examined, 
and re examined, cannot possibly fulfil the conditions of the section,® and is contrarj to 
the la-n and unfau to the accused * 

The ^\ord ‘examination’ includes cross examination and re exammation and 
' examined” means compleleltj examined * An examination of the accused, therefore, before 
the C10S3 exammation and re exammation of tho prosecution witnesses are over, is not a 

( 20) 7 AIR 1920 Pat 471 (477, 478) 5 Pat L Jour 430 21 C« L Jour 705, r<2£?;iu Shumij v Em- 
peror (Section 342 is a general provision applicable to trial of all eases ineladiog sessions cases ) 

( 21) 8 AIR 1921 Pat 374 (375) 22 Cri L Jont 460, Ttamnalh Ra» V Emperor (Defect due to non 
compltanco of the provision condoned tn the special circumstances of the case ) 

( 24) 11 AIR 1924 Pat 376 (376) 24 Cri L Jour 475, Daldeo Duley v Emperor 

(25) 12 AIR 1925 Pat 723 (724 725) 26 Cn L Jour 027, ItamesJiar Sinoh v Emperor 

( 34) 21 AIR 1934 Pat 330 (334) 35 Cn L Jour 1322, Shyama Charan v Emperor (Section is man- 
datory hut not exhaustive ) 

( 92 96) 1 Upp Bur Eul 144 (144 145} Quern Empress v Kg<t Tha Dm 
( 04) 1 Cn L Jour 737 (737) 2 Low Bur Rul 239, Emperor v Eyan Baw 
( 10) 11 Cn L Jour 746 (748) 8 Ind Cas 988 (Low Bur), Emperor v B\t A yexn 
( 2o} 12 AIR 1925 Rang 101 (101) 26 Cn L Jour 321. Dav.a Bouther v Emperor 
( 27) 14 AIR 1027 Bang 19 (19) 4 Rang 361 27 Cn L Jont 1364 Emperor v Nga Po Byu (Trial 
Viithont examination under S 842 is not proper even though the accused has been acquitted ) 

(21) 8 AIR 1921 Sind 131 (131 132) 16 8mdLR20l 25CnL Jour 191 Dinii v Emperor (Case 
exclusively tc able by Sessions Court — Sessions Court examining accused under S 842 — Failure of 
committing filng strata to do so is immaterial — It u however highly desirable that committing Magis 
trate should adhere to pcovisions of S 342 ) 

(25) 12 AIR 1925 Sind 127 (128 129) 19 Sind LR 101 25 Cn L Jour $62, J/ianpR v Emperor (If 
fresh prosecution evidence is taken accused most ogam be qnestioned generally under S S42 ) 

(27) 14 AIR 1927 Sind 176 (175, 176) 21 Sind L R 331 23 Cn L Jour 417, Mo/anilion t 
Emperor 

( 32) 19 AIR 1932 Sind 165 (166) 34 Cti L Jour 161 Emperor x Fifian Dodo (After examination of 
accused investigating ofSeer examined — Accused should be further examined ) 

[See ( 36) 23 AIR 1936 Pat 620 (627) 38 Cn L Jont 2 Chandreshuar Prasad v Aruxiendra Zlohan 
(Examination under first part of section — Held m tho circumstances Magistrate would have done 
well to examine accused before framing charge )] 

Also see S 540 Note 16 

2 ( 21) 8 AIR 1921 Pat 374 (375) 22 Cn L Jour 460, Bamnalh Ea» v Emperor 

3 (2S)22AIB192SB3azl70ll7S} S0 B<hb 42 2S Ca I, Jaar 69l>, EfKpe’rsr t Eosiirir- 

chand 

( 26) 13 AIR 1926 Lah 651 (552) 7 Lah 664 27 Cri L Jour 1007 Lac7i7imait Singh v Emperor 
(Examination in the course of prosecution evideoce is Insufficieot ) 

( 2o) 12 AIR 1925 Cal 674 (875) 24 Cn L Jour 943 Hamid AU v Sri Eisscri Gosain 
[See ( 26) 13 AIR 1926 Sind 1 (2) 20SiDdLR34 26 Cn L Jour 1554 (FB) Emperor v halu] 

[See also { 41) 28 AIR 1941 Lah 322 (323) 43 Cn L Jour 165 197 Ind Cas 413, Gkaus Mohaw lad 
V Fuperor (Whole of prosecution evidence recorded before examining accused — Charges framed — 
Accused on being questioned by Mag strafe stating that they did not insh to cross examine any o! 
prosecut on witnesses — Accused held must be taken (o have been examined at close of prosecution 
case — Smee no prosecution witnesses were examined or cco^-eiemined after framing of charges there 
was no point m examining accused again — Procedure held legal ) 

(23) 10 AIR 1923 Lah 539/540) 25 Cn L Jonr 426, Barhativ Crounl 

4 { 14) 15 Cn L Jour 436 (438) 24 Ind Cas 172 (Oudh) Bam llarahh v Emperor 

, r Maria 

' I overruled 

by this decision ) 


( >i) 10 AIR 1923 Cil 727 (73’) 50 Cil 939 23 Cn L Jour 27, Dibalanta Challerjee r Cour Copal 
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sufficient compliance T\ith the section® There is ft conflict of opinions ns to 'nhethci an 
ftccu=0(3, who has been examined once before charge is (Lamed, should ho examined a 
second time, when the piosecntion witncs'ses are re called under s 250 and cross examined 
a second timo The High Courts of Calcutta ^ Lahon^ and Madras® and the Chief Court of 
Oudh*® have held that such socond cxanunation undei this section is not ncccssarj the 
High Court of JIadns proceeding on the ground that cross examination after ehaige is 
really ex idence for the dejence and not for the prosecution The Allahabad High Coiut is 
also inclined to this xiew '* The High Courts of Bangoon’® and Patna^^and the Judical 
Commissionei 3 Courts of Nagpur'* and Peshawar** have, on the other hand, held that a 
second examination, after the ero«s examination of the le called witnesses is nccessaij 

When the accused enieis upon liis defence, tbo stage at which he must be examined 
passes It IS no compliance with the section if the examination takes place at a later stage '® 
Thi= section has tbciefore no apjdication and no fresh examination of the accused is 
necessary wheio, foi example, a pioscculion witness is recalled unclei s 257 (after the 
accused has entered on his defence) and cross examined or wheie additional evidence is 

6 See cases cited m foot note (5) 

7 (’41) 45 Cal \V N 328 (3‘»8). Girxlal iiondal v Emperor 

8 ( 38) 40 Pan L It 902 (903), Jhandti v Emperor 

( 38) 25 AIR 1933 Lxb 543 (544 545) 39 Cm L Jour 781 I L R (1938) Lair 603 ITahcmed Na oaz v 
Emperor (Further cross esamiaatioa of prosecution wituesses under S 2o6 i$ neither a part of the 
prosecution ca<a nor that of the defence case ) 

( 26) 13 AIB 1926 Lah 161 (185) 26 Cti 1« lour 1418 Fnsat Kanm x Emperor 
( 29) 16 AIR 1029 Lab 371 (371 372) 30 Cn L Jour 625 E nperor v l^aihr 
('24) 11 AIR 1934 Lah 84 (89 99) 4 Lab 61 25 Cn L Jour 801, E A Lyrne v Emperor 
[But see ( 26) 18 AIR 1926 Ub 51 (51 52) ’>6 Cn L Jour 1370 2Id Sadig r Emperor ] 

9 (23) 10 AIR 19‘>S Afad 609 (609 610 611) 46 Mad 449 21 Cn L Jour 547 (FD) ransti RouUer 
V Eiipcror (Overrulinj; AIR 1923 Mad 512) 

( 23] 10 VIR 10‘’J Mad 691 (696) 33 Cn L Jour 7 In re Thadtroth Jlydrox (Sect on 312 does not 
maU it JegaUj locumbent on Afagistraie to further <]uestiOD the accused — It may be highly des rabL 
that he should so question the accused if tbo evidence contains new mattei of i nportance } 

10 ( 35) 12 AIR 1925 Oudb 422 (433 433) OSOudbCislBO 26 Cn L Jour 1301 Emperor ^ D ij 
Ec'iari (AIR 1923 Mad 600 46 Mad 419 24 Cn L Jour 517 (FI!) followed ) 

( S'*) 19 VIR 1932 Oudh 113 (113) 33 Cn L Jour 811 Ptlam v Emperor (Relying on VIR 1925 Oudli 
422 2H Oudh Cas 130 26 Cn L Jour 1301 ) 

11 ( 36) 23 AIR 1936 All 319 (3‘’0) 37 Cn L Jour 710 3/*/ Dafti Ihmad v Emperor (Rircroaa 
examination after charge forms part of defence Esen assuming that accused should be re-exauimed 
after re-cross. examination of witnesses not so examining i« mere irregularity ) 

12 ( 25) 12 AIR 19‘’a Bang 363 (364) 37CriLJoor336 Ah Khauny e Emperor 

( 29) 16 AIP 1939 Rang 331 (332 333) 7 Bang 470 30 Cn L Jour 1164 SuUaya Natdu v Emperor 
[Bui see (2j) 12 AIR 1925 Rang 258 (259 2(» 261) J Bang 139 26 Cn L Jour 1336 Rga Ilia I 
v Ettjitr&r’j 

13 ( 24) 11 AIR 1924 I It 791 (792) ®5 Cn L Jour 711 BJioWian Smy/i v Emperor {Held there wa-, 
no suffic ent compliance with the <ccood part of S 342 ) 

14 (25) 12 AIR 192iXi6 44 (46 47) 20 Nag L B 174 26 Cn L Jour 971 (EC) Local Cotcriinenf 

(24) 11 AIR 1034 Nag 51 (52) 25 Cn L Jour 713 Erisfmappa v EiipiTor 

( 24) 11 AIR 1911 Nag 301 (304 305) 25 Cn h Jonr 417, Idhao PaUl v Ei iperor 
(28)15 AIR 19>8 Nag 1G3 (164) 29 Cn Ij Jour 475 J/aftommaif //ayat Efujn v Emperor 
( 33) 20 AIR 1933 Nag 193 (193) 34 Cn L Jour 310 Emperor v Ji iirbi 

15 (36)23 AIR 1936 Pesh 211 (212) 38CnLJouc 599 Hessan t Emperor (Eiaminat on of i ri>- 
feCuUoii witne-sacs includes also further cro»-csaminat on after charge ) 

IG { 40) 27 AIR 1940 Pal *’95 (298) 41 Cn L Jonr 267, Errore Eon v Emperor [^Aecu-eJ examined 
after tl c conclusion of arguments— Procedore senoncly prejudices the accused and vitiates the trial ) 

(25) 12 AIR 1025 Cal 4'0 (1«0) SlCaI933 26 Cn L Jour 261, Siirmira Lai v leamaddi 

• ■ » , • Cas BamOaranv 

• • ■ ■ • . . d and one defence w tnf s 

• ■ a ^ thereby — Even if it !»• 

irregularity it is curable under S 637 ) 

17 (30) 17 AIR 1930 Cal 219 (219 .0) SC Cal 1157 31 Cn L Jojr 400. OUdjr Ealiman v 

/ mperer 
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taken or ordered to be taken bj tbe appellate Court under S 423,’* or where a court witness 
IS examined under S 640 (see s. 640, Note 16), or where witnesses are ro called under S 231 
on an altered charge, after the accused has been called on for his defence,’* though m all 
such cases it may be desiiahle that the accused should bo examined again** See also the 
undermentioned case 

10. Examination after framing charge. — ProMded the accused is examined 
after the prosecution evidence is comidetely closed, it makes no difference whether tbe 
examination takes place before or after the charge is framed ’ Where witnesses are examined 
after charge, the accused must be questioned, under this section, after tbe close of such 
examination * 


11. “ Evidence,’* meaning of. — The word “e\idence” m this section means 
evidence ab eady gtten at the inquiry or trial at the time of the examination ’ 

12. Examination must be by the Court itself and not by others —The 
Cowrf alone is authorized to examine the accused person and the counsel for the com- 
plainant or the prosecution should not bo allowed to take part in the examination ’ It is 
improper for a Magistrate to base his examination on detailed instructions git en by the 
counsel for the prosecution * 

( 33) 20 AIR 1933 Cal 594 (596) . 35 Cn L Joar 226, Dharni Santa r. Emperor. (Arguments had 
commenced ) 

18 (-40) 41 Cn L Jout 858 (359) . 19 {0 Nag L. Jont 203 : 186 Ind Cas 660, Sathu Singh v Emperor, 
( 28) 15 AIR 1928 Dom 200 (200) 52 Bom 699 5 29 Cn L Jour 972, Earapan Keihav t Emperor. 

(■85) 12 AIR 1925 Pat 414 (417, 420) . * Pat 488 : 26 Crl L Jour 611, Uohiuddin 7 Emperor. 

19 ( 22) 9 AIR 1923 Pat 803 (394) 1 Pat 64 : 23 Cn L Jour 146, Shamlal Ealwar t Emperor. 

20 (’36) 23 AIR 1936 Pat 438 (439) : 37 Cn L Jout 906, Sn Ensfrna Pratad 7 . Emperor. (When 
appellate Court orders additional evidence to be taken tt will be quite proper to direct a further examiaa* 
tioB of tbe accused at tbe same tune) 

(’33) 20 AIR 1933 Sind 49 (52) 34 Cn L Joot 591, Ibrahim 7 E»>iperor. (Per Ferrets. J. C ) 

[See also ( 37) 24 AIR 1937 Nag 285 (287) • 86 Cn L Jour 2058 { 2 L R (2937) Nag 541, SieoramJdan 
7 Emperor (Where a prosecution witness 13 re-called and re-exammed under 8 640, accused sbould 
be re-examined, but when a fresh witness is called by the Court, re-exammatioa is not necessary )] 

21. (’44) 81 AIR 1944 Pat 378 (881) • 23 Pat 457 : 46 Cn L Jour 438 ■ 218 Ind Cas 282 (DB), Sunilap 
Hector Thomas v Emperor (Accused disclosing defence only m examination under S 312— Ptosecu* 
tion can be allowed to rebut defence ) 

Hole 10 

1 ( 40} 27 AIR 1940 Nag 283 (233) 41 Cn I> Jour 685, Bhanxoarsingh 7 . SnJ.hram Singh (Eiatcma- 

( 2 • (Observation of 

I 

[ . ■ aus siohammai 

V Emperor. (Whole prosecution evideaco recorded befoie examining accused — Charges framed sub- 

Cpn ^ hnn aaA f.T\ lia n" „ ocf o*n* — — , -QtlOU 

■ • •• Jtror. 


Note 11 

1 . { 92) 14 All 242 (253) . 1992 All W N 83, Queen Empress v Hargobind Singh 

Note 12 

1 (’38) 25 AIR 1938 Nag 283 (385) 40 Cn L Joor 197, lER (1939) Nag 636, Nana Sadoha v. Emperor. 
(Where accused has not been adequately questioned the presence of his legal adviser cannot affect qaes- 
tron of prejudice ) 

( 30) 17 AIR 1930 Lah 166 (167) ; 31 Cn I» Jouc 860, PVtqir Singh v Emperor 
(’86) 10 SIftd 121 (123), Queen-Empress 7 Kamavdu (Complainant cannot examine accused — Pee 
Parker, 3 ) 

2 ( 33) 20 AIR 1933 Nag 269 (269) • 34 Cn L Joor 1172, Krishna Unrarilal v. Emperor. 
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13 De novo tr«al — Examination by successor — ^Miere tho Magistrate 
■trjmg the case is transferred and his sncccssor begins the trial onco again, ha should 
■exainmc the accused once again under this section and cannot rest satisfied with the 
•examination held b> bis predecesaor^ The High Court of Madras has held that a failure to 
examine the accused where no new matter has been introduced m tho de noio trial does 
not Mtiate the proceedings* 

14 Nature of examination contemplated by the section — An accused 
person can be questioned under this section only for tho purpose of enabling tho accused to 
■explain any circumstances appearing tn the evidence against him ^ The real object of 
■the ocction la to enable the Judge to ascertain from the accused such explanation as ha 
may desire to gn e legardmg any statements made by the prosecution witnesses or to elicit 
from the accused how he proposes to meet such cridenco as, in the opinion of the Court, 
implicates him* It follows that the section has no application where no evidence at all has 
been recorded on behalf of the prosecution * or wrhero no evidence implicating the accused 

< 31) 21 AIR 1931 Sag '13 (314 21S) 3S Cn L Joar 1437 31 Nag U B 49 Hart Zrxshnaji v 

Emptror (It can odI; be m esceptiona! circumstances tliat a Magistrate should find himselt obliged 
to accept suggestions Icom the pco^ecut ng counsel as to the questions to be put ) 

Note 13 

I ( 27) 14 AIR 1917 Lab 720 (720) 29 Cn L Jour 125 Akhtar Mohammad v Emperor 
a ( 35) 22 AIR 1935 Mad 22 (22) 58 Mad 427 3C Cn L Jout 307 Mariidamuihu Padayaehi v 
liaghaia Saslrx 

Note 14 

1 (44) 31 AIR 1944 Lab 25 (27) I L R (1913) Lab 477 211 lDdCa3 283 45 Cci L Jour 334 (FB). 
Emperor v Daltp St xgh (In a case under 8 73 I P C as these tacts do not appear m evidence betora 
the charge is framed there is no legal warrant under S 342 for tbe Magistrate to question the accused 
with regard to them ) 

1 > ' c r I " r 

i> ‘ I t I , 

to warrant a conviction ) 

< 02) 7 Cal W N 345 (351) Ling Emperor v Dhul Nath Ohose 

1 78) 1 Cal L Rep 433 (436, 437), In the matter 0 / C/unt5ath Ghose (Court is not ent tied to subject 
aecuBed to severe cross-exatauiatiOQ ) 

(66) 10 Mad 121 (123) Queen Empress v Eattandu 

2 (45) 32 AIR 1915 All 81 (85 86) 43CnLJour7oO 2>0 Ind Cas 43> I L R (1915) All 5 jS 
Makklany Emperor 

< 42) 29 AIR 1912 S nd 102 (103) 1 L R (1943) Kar 112 43 Cn L Jour 799 202 Ind Cas 306, 

Bhagtoandas Y Empeior 

<41)28 AIR 1941 Mad 290 (296) 4‘» Cn L Jour 402 mindCas339 In re K Erxslnan (Mnttea 
statement prepared beforehand 13 not contemplated — lYhat is contemplated u an explanation el cited 
by quest ons by Court J 

( 40) 27 AIR 1910 Cal 230 (Vol) 41CnLJour563 Tahanniiddm At mrd v E nperor 
<*60) 6 Cal 96 (103 103) 6 Cal L Rep 5V1 Ilossein Dukih v Empress 
[See also (45) 32 AIR 1913 All 87(89) I L R (194o) AlUJJ 46 Cn L Jour 49 j 218 Ind Cas 372 

rattan v Emperor (It is of importance that ^e questions (0 tbe accused under S 3 12 should be put 
intelligently and not merely as a matter of form so that the object ot the Legislature that the accused 
may have the opportunity of giving such esplanat ona as he may desire may be fulfilled )) 

3 I 91) 13 All 315 (317 318) 1891 AU M R 10’ Emprest v EaKthomr 
( 81) 1881 All M R lOG (107) Emprtu v Budha 

( 83) 1863 All M R 233 (238) Empress v BaljU 
( 93) 1693 Rat 6*9 (680) Queen Empress t Karajri 


‘ . • » Sifiar Alt Khan 

(Examinalion at ll e stage of enquiry under S Sfr’ u bad ) 

(31)21 AIR 1931 Lab 90(96) 15 Lab 60 S> Cn L Jonr 1391 Karam Din r Emperor (Accm<d 
pleading guilty in iummons-<a»e _ He can be convicted without laUng prosecul on ev jenee — In rach 
eases Ibis sect cn docs not apply ) 

•CIO) 11 Crf L Jour 193 (193) 4 Ind Cas 1126 (Mad), Jii reSo-faysn. 

<’82) 1*S2 All IV N 1C6 (ICC) Empress t Kvra (Tbe qoC'tion was hell to be a matte* of djcretija.) 
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TOWXR 10 ESAMUiE THE ACCUSED 


has been gi\ en * Tho reason is that no explatiatton from tho accused is necessary m such- 
cases The section has also no ajiplication nbero the jnnpo^e of tho examination i» 
something different from that specified m tho section Thus an examination cannot be 
made of the accused for the purpose of getting from the accused the names of his ivitnes-^, 
the nature of his evidence and the larticulars of his defence ® The examination eonteni 
plated 13 not a cross-examination or an examination of inquisitorial nature® for the 
purpose of entrapping the accused and of extracting from him damaging admissions, upon 

[5(!£ also ( 21) 8 AIR 1921 All 282 (263 284) 22 Cci L Jour 146 Ganga Sarany Emperor (In this 
case the complainant only had been examined bnt not cross-examined by the accused )] 

4 ( 44) 31 AIR 1944 Pat 345 (346) 23 m 1 21SIadCas268 46 Cri L Jour 86 (DB) Kirhhaiatn. 
Singh V Empc) or (Where m a prosecuhon under II 56 (4) of the Defence of India Rules there is no 
evidence whatever regarding the existence of a iwopet order under the rule with the contravention of 
which the accused is charged the Court would be going b^nd its nuthonty if it puts a question to the- 
accused as to whether he contravened the provisions of R 56 of the Defence of India Rales by taking 
part m procession etc ) 

( 43) 30 AIR 1943 Had 403 (409) 44 Cti L Jonr 541 *>06 Ind Ca* 604 In re Grandhi SarabJtayya 
(In such cases, the Court ought not to put any qnestions to accused under this sect on — Answers given, 
to questions so improperly put cannot be used against accused) 

( 23) 10 AIR 19'>3 Lah 22» (226) 4 LaU 5o 21 Cn I. Jour COS, Deii Dial v Emperor 

( 16) 3 AIR 191G Mad 407 (408) 16 Cn L Jour 6‘>3 39 Mad 770 (771) In ta Abtbulla Eaiulhan 
( 41) 28 AIR 1941 Mad 1 (5) 42 Cn t Jour 677 193 Ind Cas 129 Emperor v Kttppai t nal 
( 29) 16 AIR 1929 hag 350 (352) 31 Cn h Jour 15 Slutmlal v Emiwror 

5 (92) 14 All 21‘> (2ul 2 j 5) 1892 All W N 83 Qteen Empress v Eargobtnl StngJi 

( 25) 12 AIR 1025 Nag 403 (404 40j) 22 hag L R 1 27 Cn L Jour 66 Mahadeo Smgh v Empe or 

6 ( 42) 29 AIR 194*’ Sind 102 (103) I L R (1942) Kar 112 43 Cn L Jour 709 202 Ind Cas 206,. 
Dhfljttaiidaj Jagannathv Emperor 

( 40) 27 AIR 1940 Cal 250 (■’31) 41 Cn L Jour 563 Tahasiniid h» Ahmed v E iperor 
( 40) 27 AIR 1940 Mad 37'’ (373) ILB (1940) Mad 614 41 CnL Jour 853 190 Ind Cas 208 Ju ro 
Annamalas lludaU 

)iti5 Khan 
Bargchvtd Singh 
t \ E nerot 

• Jfta&itala ^ Emperor 

of Dnmo Toy 

w u Ajwu u iptuu/ V 1 ui 11 jvuram 

( 80) G Cal 96 (102 103) 6 Cal L Bep 521, Uossein Daksh t Empress 
( 83) 10 Cal 140 (143) 13 Cal L Rep 358 Hurry Churn CkucherbitUy n Empress 
( 78) * - 

(1863 
(02) 

(25) rv Alimaddi Naskar 

( 10) 11 Cn L Jour 171 (174) 5 lud Cas 602 (Lab) Ahmad Yar Ehan v Emperor (Quest ons regard 
tng the line of defence held not justified ) 

( 21) 8 AIR 1921 Lah 32 (33) 2 Lab 129 67 Ind Cos 340 (342) 23 Cn L Jour 388 Uiiar Em ^ 

Fmperor 

( 30) 17 AIR 1930 Lab 166 (167) 31 Cn L Jour 560, Fagtr Smgh v Emperor 
( 25) 12 AIR 1925 Nag 403 (404) 22 Nag L R 1 27 Cn L Jour 66 Mahadeo Singh v Emperor 

( 22) 9 AIR 19‘’2 Lah 456 (456) 23 Crl L Jour 431 Nwra v Emperor 

( 29) 16 AIR 1929 Lah 38'’ (384) 10 Lah 223 29 Cn L Joar 769 Tagir Singh v Emperor 
( 10) 11 Cn L Jour 193 (193) 4 Ind Caa 1126 (Mod) In re Sadayan 

{ 03) 6 Oadh Cas 204 (210 211) Sri Ktshen T King Emperor (Under the colour of an exammat oa 
under 8 342 an accused person should not be examined as if he were being examined as an approver ) 

( 04) 1 Cn L Jour 699 (700) 7 Oudh Cas 191 Chedan v Emperor 

( 17) 4 AIR 1917 Low But 58 (59) J8 CnL lour 941 Nga Chtl Ye v Emperor 

(18) 6 AIB1918 Upp Bur 34 (39) 3 Upp Bar Rnl 3 18 Cn L Jour 774 Nga San Nyemr 
Emperor 

( 30) 17 AIR 1930 Rang 351 (353) 8 Rang 372 32 Cr L Jour 23 U Da Them v Emperor 

( 25) 12 AIR 19'’5 S nd 116 (121) 25 Cn L Jour 761, Topaitias v Emperor 

( 30) 17 AIR 1930 S nd 225 (229 235) 31 Cn L Jour 1026 Afoliaminad Yustf v Emperor 

(35) 22 AIR 1935 All 717 (719) 36CnLJour773 BhagKanDasv Fmperor (Spss ons Judge slioulL 

not cross exanime accused to confront them with statements made to investigating officer ) 
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•which to build up the case ’ or to sup{Jf ft gai^ in the case for the prosecution The 
‘Magistrate or Tudge cannot thus ask the accused under this section about his previous 
convictions ’ It must lie noted that evidence ns to picvioiis convictions does not come on 
the record at this stage and so such convictions cannot form 'anj circumstances appearing 
in evidence against the accused 

The section is designed to secure that tho Court by the frame of its questions 
lierforms a double dutj , t-is — 

(a) communicates to the accused to the full extent that may be necessary in each 
particular ca«e nhat is alleged again«t him in the prosecution evidence ancL 

7 ( 84) 18S4 Ml W K lOG (107) Emjircss v Budha (It la o( great importance that the spirit as well 
as the letter of the provis OQS of law in this section should be appreciated ) 

( 80) 6 Cat 96 (W) Ifossninv E npress 

( 66) 3 Dorn H C R Cr 51 (53) Pej \ J it Diat 

(78) 1 Cil L Rep 436 (436 437) In the inatUr of ChtntbasJt (il ou 

(1863) 1 Mad H C R 190 (■’00) 2 \V eir 253 Ex parte Virabuthra Coud 


[Questions to el cit 

confess onal statement not to be p it ) 

( 13) 14 Cri L Jour 1‘’9 (130) 18 Ind Cas 881 (Cal) JIatdar U» v E tperor 
( 87) 10 Mad 29o (315) 3 Weir SCI Queen Empress v Bantjt 

a (It IS not fair to obtain admission of an accused 


^ Ktssati Feu i 


I I reu 

' I I ' ■ I " * ^ Vy« i V Jluiuhtrpcn Cfcilv 

(Proceed nga under S 47G — Veeused can only be eumioed in accordance w tU prosiaions of 8 3 12 — 
JTe cannot properly be asked i^uestions merely to el c t a statement as a foundation for ordering b a 
proaecutiOQ ) 

8 ( 41) 28 AIR lOil Mad 1 (4) 43 Cn L lour 677 195 Ind Cas 129 Empeior v Eupi al 

( 40) 27 AIH 1940 Cal 250 (2ol) 41 Cri L Jour 563 7'alutsiuuddin A'lmcd v £mpcroi 
(35) 25 VIB 19J9 Mad 901 (903) 40 Cn L Jour 69 SuUwi ilao v Veitkulac/ialjpa it At^er (The 
delebt m the prosecut on case cannot be sought to be cured by examming the accused under 8 313 ) 
(37) 24 VIR 1937 Mad 209 (210) 38 Cn L Jour 32J ILR (1937) Mad 358 Ses/apant C/if»» ? 
JSmpcror 

(35) *’2 AIU 193j Raug 609 (ulO) 37CnLJour328 Iharajanan Cheitpar v Emperor (Magstrate 
is not ent tied to quest on accused under S S42 so as to get admission of facts sot proved in evidence 
— ^e^ertUeles3 adm s«ion made without any mtim dalioo and with full understanding should be taken 
against him ) 

( 99) 20 Cal 49 (il) Jlasanla Et itarv Q teen Empress 

( 25) 12 AIR lO"! ) hag 403 (404) 22 Nag E B 1 27 Cn L Jour C6 J/a/ adeo Singh v Emperor 
( 01) '’8 Cal 689 (C93) 5 Cal W N 070 1 asm v Emperor 

(30) 17 AIR 1920 let 493 (499) 9 Pat 504 32 CnL Jour 698 ffalamonj/n t Emperor 
(04) 27 Mad *’38 C’lO) 2V\eu408 Slohtleeny Etiperor 
(1900.0’) 1 Low Pur Pul 292 {’O-’) ThaZan\ Croic i 

( 23) 10 AIR lO’S Lali j (”6) 4 Lab 5» 24 Cn L Jour 693 Uci i Dial v Emperor 
( 08) 8 Cn I Jour 6 ’ (63) 4 tiow liar Pal 214 14 Bar L B 233 Gaunj Oyi v Emperor 
(30) 17 Ami930Sad2'’j(>3j) 31 Cn L Jour 10>6 ild Tvsif ^ Emperor 
(-20) 7 AIR 19-’0 A11274 (27j) 42 All 522 22 Cn L Jour 84 Moliaa Smyli t rnperor 
9 (41) 31 AIR 19I» Lab ‘>.(27 2-) ILB (1943) Lab 477 45 CnLJour30l 211lQaC*5 2«i 

(I B) 1 mptror \ Dolxp Si i^h (As facts relating to hU previous convict ons do not appear in *y> 
dence before the charge is framed there is no legal warrant under S SI** for the Migjtrale ti> 
que«t 0 1 the aec i^cd w ih regard to tl cm ) 

( 01) 2^ Cnl 6'9 (f 93) 5 Cal VV E 670 3 aim t Fmperor 

(1900-f ) 1 l>3w Bur Rul 8 (") Q e,n Fmprtu t Ayi Po Tie' 

( O-2-01) 1 Upp Bur Ral Cr P Code 33 (’3i Aga Te t Jlihs Fmperor 
( 01) 1 Cn L Jour (’IS) 241oaI’9 SlloiaLROOS Emperor v 
(•0 ) 2CrlLJojf2-’7(‘'’7) llParlRSI \ « JT# t rraprror 



4hoomiyi JIu! 
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POWER TO EXAm^E THE ACCUSED 


(b) ascertains from him what explanation or defence he ^ ishes to pnt forward m 
respect thereof 

15 “ Question him generally on the case ” — As has been seen already 
in i^ote 2 it 13 imperatue that the Court diouM question the accused generally on the cate 
after the u itnesses for the prosecution have been examined and before he is called on for 
his defence There is a difference of opinion among the High Courts as to what is meant 
by questioning ‘generally on tbs case' According to one view, the word “generally does 
not limit the nature of the questioning to one or more questions of a general nature 
relating to the case but means that the questions should relate to the whole case and should 
not be limited to particular part or parts of it , the law , therefore intends that the salient 
jmnts appealing in the evidence against the accused must bo pointed out to him in a 
succinct form and he should be asked to explain them if he w tshes to do so * It may be 

10 ( 01) 1 Cri L Jour 854 (858) 17 C P L R 113 Ei/ipemr v Eatay Kisan 
( 18) 5 UR 1918 Nag 143 (145) 20 Cri L Jour 12, Af< Pam T Emperor 
Note 15 

1 ( 45) 32 AIR 1945 All 87 (89) ILR (1945) All 432 46 CnL Jour 495 218 Ind Cas 372, Fa«a« t 
EmptTor 

( 40) 32 AIR 1945 All 81 (85) 46 Cn L Jont 750 1 1< It (1945) All 5a8 220 Ind Cas 432 llaWian 
T Emperor 

( 42) 29 AIR 1942 Smd 102 (103) ILR (1942) Km 112 43 Cn L Jour 799 202 Ind Cas 20S, 
B\agv.tmdas v Emperor (The words '^eslioo biW Eewially in 8 342 do not mean that the 
questions should be of a general natore The question^ should refer generally to the case but ehould 
relate to particular points in the ease ) 

( 42) 29 AIR 1943 Sind 33 (37) I L R (1941) Ktr 632 43 Cn L Jont 458 199 Ind Cas 78 (D B) 
Emperor v Pintladfco Shah Ibrahimshah (Failore of Magistrate to cell accused s attention to vital 
point and ask for explanation may vitiate conviction ) 

(41) 28 AIR 1941 Oodh 617 (520) 42 Cn L Joor 758 195IC 630{DB) Pormrshwor Em v Emperor 
( 83) 20 AIR 1933 P C 124 (130) 34 Cti L Jour 322 (PC) Dwarhanath v Emperor 

(40) 27 AIR 1940 Cal 378 (380) 41 Cn L Jour 783 Emperorn JitLal 

( 37) 24 AIR 1937 Rang 83 (86) 38 Cn L Jour 824 14 Rung 666 (FB) Emperor v U Damapala 
(Murder case — Dying person denouncing accused a* bis assailant in presence of accused and other 
witnesses — Accused keeping silent — Omissoo of Court at trial of accused to question him as to lus 
silence is irregularity ) 

( 37) 24 AIR 1937 Smd 221 (224) 38 Cn L Jour 995 31 S od L R 470 Khairo v Emperor (Approver 
stating that deceased caused injur es to bun during fight — Magistrate failing to ask explanat on from 

accused about injunes on his body Failure to ask eiplanatioo upon such vital point necess tates retrial 

of accused ) 

( 36) 23 AIR 1936 Nag 147 (148) Eamseshan v Emperor (The filing of a written statement does not 
abrogate the doty of the Court in this respect ) 

( 36) 23 AIR 1936 Oudh 405 (407) 37 Cn L Jour 955 12 Luck 261 ilahomed Anis v Emperor 
(Every piece of circumstant al evidence tend ng to incriminate accused should be pointedly brought to 
his notice ) 

( 25) 12 AIR 19‘’5 Cal 361 (365 369 370) 52 Cal 522 26 Cn L Jour 631 Emperor v Almuddi Eas- 
har (Per Mukerji J Newhould J ctmfro) 

( 2o) 12 AIR 1925 Cal 980 (930) 26 Cn L Jour 572 SkamUd Singh v Emperor 

( 33) 20 AIR 1933 Oudh 305 (308) 34 Cn L Jour 568 (572) 9 Luck 1 So7ian Lai v Emperor (Rely 
iug upon AIR 1933 F C 124 34 Cn L Jour 322 (PC) ) 

( 34) 21 AIR 1934 All 735 (738) 36 Cn L Jour 83, Bagkubar Dayal v Emperor 

( 12) 13 Crl L Jour 226 (233) 1 14 Ind Cas 418 36 Mod 169 In re Basrur Venhata Bow (Where a 
letter is to be used as genuine which is not proved the Court should ask the accused about it and put 
him questions respecting its significance otherwise It ought to be ignored or a favourable construction 
put upon it ) 

( 18) 5 AIR 1918 Nag 143 (145 146) 20 Cn L Jour 1? Ml Tam v Emperor 
( 24) 11 AIR 1924 Nag 301 (305) 25 On L Jour 417 tTdkao Paiel v Emperor 


should bo specifically asked as to what is Ibeir ex^nation of the doubtful passages In the mote 
important documents ) 
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that when a general question as to whether he wishes to say anj thing is asked, bo will 
replj in the negitne If be does so, it n ill be no use asking further questions* If on the 
other hand, it docs not apjxiar that he will refuse to answer questions, his attention must 
■he drawn to the salient points and he should bo questioned on these points* Merely 
•questioning the accused generally, as to whether he has anything to say or anything to 
add to what he has said before the committing Klagistrate is therefore, not a compliance 
with the •action,* especially in a comydicatcd case* According to another Mew, a general 
question, "you ha\c heard the evidence what is your defence or ' ha\o you anything to 
say IS a sufhcient compliance with the section* It was held m the undermentioned ease^ 
that, according to the practice pieaailing in the province of Madras putting specific 
questions was not necessary but a general question was enough In Kallam Natayaita v. 
Empaoi ® Mr Justice Reilly observed as follows 

' It IS a very difficult duty and a duty which has to be performed with the 
greatest caution so that without the slightest flavour of cross evammation without 

( 30) 17 AIR 1930 S nd 223 (229) 31 Cri L Jour 1026 Ud Yvtuf v Emperor (Per Percival J C ) 
[5r«<i2«)(31) 21 AIR 1931 Oudb 151 (154) 9 Luck 546 35 Cn L Jour 915 149 Ind Cas 195 (DB), 
Bhagiian Dtn v Emperor (Accused not queatioued as regards blood stains on bis clothes — No vnlns 
IS to be attached to snch evidence ) 

(33)34 CnL Jour 411 (412) 142 Ind Cos 785 (Nag) Emperor v Daliram (Court taking into con- 
sideration certain circumstances appearing in the prosecution evidence against the accused (vithout 
draiTiog bis attention to them in bis ezammation under S 142 and calling upon him for an esphna 
tioD — 3tld It was a serious error )] 

2 ( 86) 23 AIR 1936 Nag 147 (149) Itamseshan v Emperor (Accused refusing to answer beyond what 
was stated in written statement — Detailed examinalioo on points against accused useless — There is 
no prejudice to accused it there be no detailed eiamination ) 

3 (25) 12 AIR 1925 Cal 361 (369) S3 Cal 523 26 Cri L Jour 631 Emperor v Almuddi NaAar 
(Per Mukerji, J , Newbould J contra ) 

4 (45) 32 AIR 1945 All 61 (85) I L B (1945) All 558 46 Cn L Jour 750 230 Ind Cas 432 ITaWian 
T Emperor 

(46) 33 AIR 1946 Mad 179 (160) 1945 2 Mad E Jour 455 (456) (DD) In re Durauwsmi foundan 
(Qiving a long precis of the whole prosecution evidence and asking the occused what he has to say with 
regard to it is an abuse of the previsions of S 312 ) 

( 44) 81 AIR 1944 Mad 42 (43) 45 Cn L Jour 283 I L R (1944) Mad 304 211 1 C 7 (DD) In re Shtkur 
{ 42) 29 AIR 1942 Smd 102 (103) I L R (1942) Kar 112 43 Cn L Jour 799 303 Ind Cas 206 B/iapuan 
datJagannathr Emperor 

( 40] 27 AIR 1940 Mad 1 (4, 5) 41 Cn L Jour 3C9 In re KanakatabOi Pillai (Murder tr al~Ses3 ons 
Judge read ng out to the accused precis of the evidence in one breath and asking him whether be 
V ants to «iy anything — Held no sufficient compi ance with the section ) 

( 30) 23 AIR 1936 Mad 715 (716) 39 Cri E Jour 45 59 Mad 633 In re Sangama Naicker 
(36) 23 AIR 1936 Mad 6’8 (629) 37 Cri L Jour 1107 59 Mad 629 i C/iinnu \ Emprror 

(24) 11 AIR 1924 Nag 301 (305) 25 CnE Jour 417 Udhao Patel r Emperor 

( 25) 12 AIR 1925 Cal 980 (980) 26 Cn E Jour 573 SAamtat Swgh v Emperor 
( 31) 18 AIR 1931 Lab 153 (154) 33 Cn L Jonr 708 RAim Sen v Etnperor 

( 18) 5 AIR 1918 Nag 143 (146) 20 Cri E Jour 13 3f< Tan\ v Emperor 
(24) 11 AIR 1924 Pat 791 (792) 25CnEJour711 BM har\ S\ngh v Emperor 
(‘25) 12 AIR 1925 Pat 342 (345) 26 Cn E Jour 716 Darga Ban v Emperor 
(■24) 11 AIR 1924 IkuDg 172 (173) 1 Bong 689 35 Cn L Jour 437, Ug Unanr Emperor 
( 24) 11 AIR 1924 Oudh 111 (112) 24 Cri E Jonr $61 AajesVrr Prornd v Emperor (Accused tUtjig 
in answer to general que^t ana My evidence in eroas-case u correct I have no more to say — Examina 
tion 1 eld Improper) 

5 ( 38) 25 AIR 1933 Nag 233{‘’83) 40 Cn E Jour 197 ILR (1939) Sag 636. h’ana Sadoba v Emperor 
(30) 17 AIR 1930 Rang 114 (IIS) 7 Rang 621 31 Cn L Jour 337, Maunp Bu C/ 1/ v Emperor 

■6 ( 26) 13 AIR 1920 Cal 434 (424) 26 Cri E Joor 1510 iJei JJwhammad v Emperor 
(••27) 14 AIR 1927 Nig 71 (71. 72) 27 Cn E Jour 101 ITasudeo v Emperor (Newboall J . in AIR 1W5 
Cal SCI 62 Cal 52-2 30 Cn L Jour 631 followed) 

(■23) 10 AIR 19->3 Pal 91 (93 91) 23 Cn L Jonr 233, raneka CAo^J^ry v Emperor (When accused 
Is defended by legal prael tioner lengthy examination ought not to be bell ) 

(*25) 12 AIR 1925 Pat 339 (359) 20 Cn E Joor 632 iJjMwtafi Eumar v Erperor 
7 (*27) 14 AIR 1927 Mad 613(613 614) 29 Cn E Jour 833. Jlimanrami v f mjeror 
9 (33) 20 AIR 1933 Mad 233 (23^) 56 Mad 231 St CnL Jour 481 



1660 IS 342 N 14-15] 
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(b) ascertains from him what erplanation or defence he rushes to put forward in 
respect thereof 

15 “Question him generally on the case” — As has been seen already 
in Note 2 it 13 imperative that the Court should question the accused generally on the case 
after the v itnesses foi the prosecution have been examined and before he is called on for 
hi3 defence There is a difference of opinion among the High Courts as to what is meant 
by questioning ' generally on the case According to one view, the word ‘generally docs 
not limit the nature of the questioning to one or more questions of a general nature 
relating to the case but means that the questions should relate to the whole case and should 
not be limited to particular part or parts of it. tlia law, therefore, intends that the sahent 
points appealing m the evidence against the accused must bo pointed out to him m a 
succinct form and he should bo asked to explain them if ho wishes to do so ^ It may be 

10 { 0-1) 1 Cti L Jour 854 (858) 17 C F L It 11$ Etjtperor v Katay Ktsan 
( 18) 5 AIR 1918 Nag 14$ (145) 20 Cn L Jour 12 1ft Tam v Emperor 
Note 15 

1 (45) 32 AIR 1915 All 87 (89) ILR (1945) All 432 46 Cn L Jour 495 218 Ind Cas 372 fa/Mn v 
Emperor 

( 45) 32 AIR 1945 All 81 (85) 46 Cri L Jout 750 ILR (1945) All 553 220 Ind Cas 432 MaWian 
V Emperor 

(*'>) 29 AIR 1942 Sind 102 (103) ILR (1942) Ear 112 43 CnLJoot 799 203 Ind Cas 206, 
Bhagioandai 7 Emperor (The words question bun generellj in S 342 do not mean that the 
questions should be of a general natore The questions should refer generally to the case, but should 
relate to particular po nts m the case ) 

( 42) 39 AIR 1942 Smd 33 (37) I L R (1941) Ear 532 43CnLJeor458 199 Ind Cas 78 (D B) 
Emperory Pmtladfco Shah Ibrahmskah (Failnre of Magistrate to call accused 6 attention to vital 
point and ash for explanation may vitiate conviction ) 

( 41) 28 AIR 1941 Oudh 517 (520) 42 Cn L Joor 756 195 1 C 630(DB) Perneshwer Dm v Emperor 
{ 83) 30 AIR 1933 P C 124 (130) 34 Cn L Jout 322 (PC) Dwarkanath y Emperor 
■(40) 37 AIB 1940 Cal 378 (380) 4lCnLJour783 Emperoriy Jit Lai 

( 87) 24 AIR 1937 Rang 83 (86) 38 Cn L Jout $24 14 Bang 666 (FB) Emperor v U Damapala 
(Murder case — Dying person denouoemg accused as bis assailant in presence of accused and other 
Witnesses — Accused keeping silent — Omisson of Court at trial of scensed to question bun as to his 
silence i» irregularity ) 

( 37) 24 AIR 1937 Sind 221 (224) 38 Cn L Jour 995 31 Smd L R 470, Ehairo v Emperor (Apfroeet 
stating that deceased caused injuries to bun dunng fight — Magistrate falling to ask explanation from 
accused about injur es on his body— Failure to ask esplanat on upon such vitil pomt necessitates retrial 
of accused ) 

( 36) 23 AIR 1936 Nag 147 (148) Bamseshan v Emperor (The filing of a written statement does not 
abrogate the duty of the Court m this respect ) 

( 36) 23 AIR 1936 Oudh 405 (407) 37 Cn L Jour 955 12 Luck 261 Mahomed Anis v Emperer 
(Every p ece of circumstantial evidence tending to incruniDate accused should be pomtedly brought tu 
his notice ) 

( 25} 12 AIR 1925 Cal 361 (365 369 370) 62 Cat 522 26 Cn L Jour 631, Emperor v Ahmuddt Nur 
kar (Per Muketji J Newbould J contra ) 

( 2}) i2 AIR 1925 Cal 980 (980) 26 Cri L Jour 672 Skamlal Singh v Emperor 
(33 


letter is to be used as genninc which is not proved the Court should ask the accused about it and put 
him quest ons respecting its s gnlficance otherwise it ought to be ignored or a favourable construction 
put upon it ) 

( 18) 6 AIR 1918 Nag 143 (145 146) 20 Cn L Jour 12 Mt Tam v Emperor 
( 24) 11 AIR 1924 Nag 301 (305) 25 Cn L Jour 417 Vdhao Patel v Emperor 
( 18) 5 AIR 1918 Upp Bur 34 (39) 3 Upp Bor Ral 3 18 Cn L Jour 774, Nga San Nyem v Emperor 
•( 24) 11 AIR 19‘’i Rang 172 (173) 1 Rang 689 25 Cri L Jour 487, Maung liman v Emperor 
( 30) 17 AIR 1930 Rang 114 (118 119) 7 Rang 821 31 Cn L Jour 387 Mating Ba Chit v Emperor 
(Prosecution mainly based on contents of documents capable of more than one explanation — Accused 
should be specifically asked as to what is their explanat on of the doubtful pas'^ages in the more 
important documents ) 
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that w ben a general question, as to whether ho fishes to say anything is asked, he ttill 
replj in the negative If ho docs so, tt \iill be do use asking further questions* If on the 
other hand, it does not appear that bo will reftisc to answer questions, his attention must 
•be drawn to the salient points and ho should bo questioned on these points* Merely 
•questioning the accused gcncrallj, ns to whether ho baa anj thing to say or anything to 
add to what he has said before tho committing Alagistrato is, therefore, not a compliance 
with the section * Dspcciallj in a complicated case® According to another Mew, a general 
question, ' >ou have heard the evidence what is your defence, or ' ha^c jou anything to 
say’ IS a sufficient compliance with the section* It was held m the undermentioned caso^ 
that, according to tho practice pre\ ailing in the province of Madras putting speciflc 
questions was not necessarj but a general question was enough In Kallam Naiayana v 
Emxieioi ® Mr Justice Reillj observed as follows 

' It IS a verj difficult duty and a duty which has to be peiformed with tho 
gi-eatest caution so that without the slightest flavour of cross examination without 

(30) 17 AIR 1930 Sind 233 (229) 31 Cn L Jout 1026 itd Yusuf v Evtperor (Per Petciva) J 0) 
[Se« also ( 34] 21 AIR 1934 Oudh 151 (iSi) 9 Lock 546 35 Cri L Jour 915 149 lad Cas 195 (DR), 
Bhaguan Z^in v Emperor (Accused not qaesliooed as regards blood stains on bis ebtbes — No value 
IS to be attached to such evidence ) 

( 33] 34 Cri E Jour 411 (412) 142 Ind Cas 785 (hag) Emptror v SaUram (Court taking into con* 
sideration certain eiccumstaoces appeariog in the prosecution evidence against the nccosed without 
drawing hia attention to them in his eiamination under S 142 and caUing upon bun (or an explanv 
tion — Bcld It was a serious error)) 

2 ( 86) 23 AIR 1936 hag 147 (U8) Bamseshan v Emperor (Accused refusing to answer beyond what 
was stated in written statement — Detailed eiaminatioo oo points against accuicd useless — There is 
no prejudice to aecuaed i( there be bo detailed eiamination ) 

3 ( 25) 12 AIR 1925 Cal 361 (369) 52 Cal 522 26 Cn L Jour 631 Emperor v Almuddi ^Taskdr 
(Per Slukerji J , hewbould J contro ) 

4 ( 45) 32 AIR 1945 All 81(65) I L R (1945) All 558 46 Co L Jour 7ol> 220 Ind Cas 432 ilakkhan 
7 Emperor 


dasJagannaihy Emperor 

( 40) 27 AIR 1940 Mad 1 (4 5) 41 Cn L Jour 3C9 In re Kanakasabai Pillat (Murder trul— Sessions 
Judge reading out to the accused precis of tho evidence in one breath and asking him whether be 
Slants to say anythmg — Held no sufficient compliance with the section ) 

( 3C) 23 AIR 1930 Mad 715 (716) 38 Cn L Jour 45 59 Mad 622 In re Sangama Nateker 
( 36) 23 AIR 1936 3Iad 628 (6'’9) 37 Cn E Jour 1107 59 Mad 629n Cliinnu v Emperor 
( 24) 11 AIR 1924 Nag 301 (305) 25 Cn E Jour 417 Udkao Patel v Emperor 
(25) 12 AIR 1923 Cal 990 (090) 26 CnL Jour 572 SAamlat Siny/t v Emperor 
( 31) 18 AIR 1931 Lab 153 (154) 32 Cn E Jour 708 Bfcim Sen v Emperor 
( 19) 5 AIR 1918 Nag 143 (146) 20 CnL Jour 12 iff Tamt Btnperor 
( 24) 11 AIR 1924 Pat 79l (792) 25 On L Joor 711 Bhokhari Singh v Emperor 
(’25) 12 AIR 1925 Pat 342 (345) 26 CnLJour716 Durga Ram r Einperor 
( 24) 11 AIR 19’4 Rang 172 (173) 1 Rang 639 25 Cn Ii Jour 487, llg Bmany Emperor 
( 24) 11 AIR 19’4 Oudh 111 (112) 24 Cn E Jour 661 AajeiHar Prusiii v Emperor (Acensed slating 
in ansiier to general quest ons My evidence in cross-case is correct I have no more to say *— Eumiiia* 
tion held improper) 

5 ( 3S) 25 AIR 1939 Nag 233(295) 40 Cn E Jour 197 lER (1939) Nag 6S6, Nana Sadoba v Emperor. 
{ 30) 17 AIR 1930 Rang ill (IIS) 7 Rang 821 SI Cn E Jour S37, Afauny Ba Chit T Emperor 
-6 ( 26) 13 AIR 19^6 Cal 431 (421) 26 Cri E Joar 1510 Re< JJuhcmmsd v Emperor 
(-27) 11 AIR 1927 Nag 7l (71 72) 27 Cn L Jour 191 ITaswdM t Emperor (NewboolJ. J . lo AIR 1W5 
Cal SGI S2Cat5>2 26 Cn L Jour 631 followed ) 

(•23) 10 AIR 19-’3 Pat 91 (93 91) 23 Cn E Joor 233, rjncAu Oio-'i^ry v Emperor (When aecnsrd 
If defended by legal pncUl oner, lengthy examination onght not to be held ) 

( 25) 12 kIR 1925 Pal 399 (3s9) 26 Cn E Jour 682 Eapwmcli Kumar v Ergeror 
7 (27) 11 AIR 1927 Mad 613(613. 611) 28 Cn E Joar *93 Romaio-omi v rmperor 
-8 (33) 20 Ain 1933 Mad 233 (»3--) 56 Mad J31 • SI Cn L Joar 4«1 
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asking anything which may lead the accu‘»d to inciiminato himself, the important 
points against him may bo brought to bis notice and ho maj ha\o an opportunity of 
explaining them The task is such a difficult one that, when tho accused is represented 
by counsel, it is often in his interest that the Judge should Jormally comply with 
tho section hy asking a general qucation and then leave the accused’s counsel to offer 
explanations on lua behalf in the way most fa^o^rabIc and least dangerous to him ” 
According to a third view, the question as to what must bo the nature of the 
questions to be put depends upon the circumstances of each case, it would however bo a 
sufficient compbance with tho section if the accused is giicn an opporluntly of explaining 
the circumstances appearing against him , it is neither necessary nor desirable to examine 
the accused m deivil so as to enable the prosecution to take advantage thereof® 

In DwarkanatU Va^ma v Uwipcior,’® Lord Atkin observed as follows 

"The othci question i3 a general question whether thcie w as any thing else he 
dosued to say about tho charges or the evidence Tho learned Chief Justice told the 
]uiy that the absence of blood m the body cavity was a vital jiomt If so, it is plam 
that under s 312 of the Code, it was the duty of tlio examining Judge to call the 
accused's attention to this point and ask for an explanation " 

The first of tho three views set out above must, m the light ^of the Pnvy Council 
decision, be accepted a-j correct After the above Privy Council decision, the Madras High 
Couit adopted this view m tho cases cited below** But m the undeimentioned decision*® 
of the same High Court the Privy Council decision was distinguished and it was held that 
where the accused has show n hy his replies that be has understood all the points against 
him and has attempted to explain them, the failure of the Judge to put to him all the 
items of evidence leading to tlie inference of his guilt is not mateiial 

A long coinixjsite question should not be asked, but separate questions ou tho 
various points should he put and the explanation of the accused asked ** The High Couifc 
of Madras has, m the undermentioned case,** dcpiecatcd the habit, cultivated by the 
Couits Since the Privy Council decision, of summarising the whole evidence and asking 
the accused what ho has to say with regard to it 

16 “Without previously warning the accused “ — The section does not 
require, as in the case of statements taken under S 164, that the accused shall bo uarned 
of tho consequences of tho statements ho makes* It has however, been held m the 

9 (’40) 27 AIR 1940 Mad 372 (376) I L R (1910) Mad 614 4l Cri L Jour 838 190 Ind Gas 20G « 

AnnamalM AfudaD (Wlien it is clear that tbe accused has uoderstood all tho points against bun and 
has tried to explain tfaetn, the failure to put to the accused all the items of evidence leading to the m* 
ference of his guilt is immaterial ) 

( 25) 12 AIR 1925 Pat Tl3 (716) ' 4 Pat 459 26 Cq L Jour 934 ild Uasiruddtn v Emperor 


L>* k. ituuisumiui eviaence) 

12 (’40) 27 AIR 1910 Mad 372 (375) I L B (1940) Mad 5l4 41 Cri L Jouc 858 190 Ind Cas 200, 

In re Annamala\ JUtidah 


WL . „ ^ukjui-wiauu i 01 luk. iiiiy wuncu deosion ) 

Note 16 

1 ( 45) 32 AIR 1915 Lah 91 (OC) (DB), SuUan t Empenr. 
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xmilonricntiouecl ca=c* tint it i9 CNticmelj desirable that tlio Magistrate should folIoi\ the 
1 ractice in Enqiand and w arn tlio accused that they are not obliged to ansn or unless they 
desire to do so 

17 Examination of pleader of accused — There is a conflict of opinions 
as to whether this section enables the Court to cxamino tho i leader of the accused in cases 
where the ixjrsonal nttendanco of tiie accused lias been disicnscd with under s 20> 
According to the High Courts of Allahabad,* Calcutta* and Madras* the D\ainiiiation must 
be of the accused tn lyerson who should be directed under sub s ( 2 ) of B 20 o to be present 
for the pnrixDse The High Couits of Bombay* and Rangoon® and the Judicial Cominis 
sioner s Couit of Smd* ha\ e, on the other hand held that the Magistrate is not bound to 
examine the accused pcrsonallj in such cases 

18 Written statement of accused, if sufficient — tnder the Code of 
l«6l where the examination of the accused was in the dtsoeiion of the Couit it was held 
that where a wTitten defence was gnen it was not necessary for the Magistiatc to examine 
the accused orallj * The latter part of tho present section is howeaci as has been seen 
alreadj raandatorj and the accused is not entitled as of right to put m a written state 
ment in lieu of answers which ho inaj givo to questions put to him under this section* 
It has been generally held that this section contemplates an o? al examination ® that a 
written statement of defence cannot be allowed to take tlic place of tho examination which 
this ®ection iiniietativcly ordera the Court to make® and that the practice of taking such 

2 ( ’6) 13 AIR Mad 570 (oTZ 573) 27 Cn L Jour 3H 
Note 17 

1 ( 34) 21 AIR 1934 Ail 693 (C94) 33 Cri L Jour 879 Isliwar Das e Dhagt a i Das 

2 ( 45) 32 AIR 1945 CiU82 (482 433) (DB) Adtluddin v Emptror 

< 26) 13 AIR 1926 Cal 430 (431) Cci L Jour 1032 ll<sser Dtpart \ Emperor 

3 ( 21) 8 AIR 1921 M&d C79 (6$0) 23 Cri L Jour 607 Dire Eo’ioit 

4 ( 26) 13 A I R 1926 Dorn 218 (220) 27 Cri L Jour 410 50 Boro 2 >0 DoraMiah Domanji r Em 
poor 

( 34) 21 AIR 1934 Bom 212 (212) 35 Cn L Jour 1035 Fi tperor v Jaffat Cassum (SectiOD 842 must 
be read lubjcet to proTifions ol S 205«MaSistrate pcrmiltiDg accused to appear by pleader under S 20S 
—He K DOt bound to question accused personally ) 

5 (27) 14 AIR 1927 Bang 73 (73) 4 Rang 506 29 Cn L Jour 226 J/nuni; Po Ar/etn v Jfatn Sinjrli 
(Personal attendance of accused under S 205 dispensed vith— Personal attendance should not be insisted 
on for examination under S 342 ) 

-6 (13) 14 CriL Jour 272(272) 19 Ind Cas544 6 SmdLR206 fTtipcrorr ill Jamal Ehattin (Do) 
Note 18 

1 (71) 1C SulhW RCr53(53) D\la ISurtdul^ Rally SJutka 

2 ( 29) 10 AIR 1929 Boro 29G (300) 53 Bom 479 31 Cn L Jour 0 » Emperor v C E Ptng 

{ 17) 4 AIR 1917 Cnl C97(C9’) 17 Cn L Jonr 9, Deputy Legal Remonlraneer Del ar d Orissa v Slaiuk 
dUar\ Smgh 

< 1C) 3 AIR 1916 Cal Gi) (041) 1 C Cn L Jonr 721 Entperor t D sjendra Chandra (Putt ng in cf a 
written statement in<tead ol answering questions is particnUrly to be deplored } 

3 (31)18 AIR 1941 Mad 241 (242) 32 Cn L Jont 757, Lataraja Mudaliar r Detasigamont 
Mudaltar 

4 (42)29 A I RIQ12 Rind lO’ (lOM I DB (1912) Kae 112 43 Cn L Jout 799 202 IndCas20G 

Bhogteandas v Emperor (The practice of filing a wr tten statement should not be encouraged as it 
tends to defeat the object of tbe reetioo ) 

< 41) 29 A I IU94I Mail 290 (297) 19nndChs339 42 Cn L Jour 402 7n re E Eni^ran (Such 
written statement does not come avitbm S 2S7, as it cannot be said to be a document contaroing the 
exam nation of the accused duly recorded by or before the committing Magistrate and therefore It 
cannot be tendered in evidence ) 

( iC) 23 41R 193$ hag JI7 (148) Damseihan y Fmperor (The fU ng of arrilten statement dies not 
abrc>gatc the doty of tbe Court to put to the accused xanom, no nil aga nst him ) 

( C3) All MSI (1) J mprror t ^frvsuiya 

(33) 20 41R 1931 411 COO (095) 34 Cn D Jonr 967 55 OB 1010 J4iol_ahi t E-aperor 
<‘■’5) 12 4in 19-25 IM 378 (3-0 331) 4 Pat 231 26 Cn L Jour 032 ri-xyiraf SinjA t Frrprror (Lot 
when tl e accused refuses to answer a questjon, the Magistrate is not Irroad to po on asLing que-iions 
<'!« ally wl en a wt tten staUaent is I'd In at the time laeeUcg the i» nts ef the proiccutoa.) 
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statements is pernicious* and entirely irresponsible® A written statement drafted by the- 
accused 3 legal adviser, for instance can never have the same value as answers coming 
directly from the accaseds mouth ^ In the undermentioned cases,® however, jfc was held 
that the filing of a written statement of defence dispensed with the ncce'isity to examine 
the accused orally under this section It is sabouited that this view is not correct and is. 
against the general trend of opinion 

The immunity under sub s f**) of the section docs not extend to a written statement 
filed by the accused See also Note 12 on Section 25C 

19 Examination by committing Magistrate — A committing Magistrate 
is bound before commitment to examine the accused, ns required by this section The 
words ‘ and he has (if necessary) examined the accused in s 209 of the Code cannot be 
taken as gning a discretion to the Magistrate who intends to commit, to examine the 
accused ^ The Calcutta High Court however, has m the undermentioned case,* held that 
the mandatory provisions of this section apply only to the Sessions Court in such cases, 
as it 13 in that Court that the accused is called on for fais defence A similar view has also 
been taken by the Judicial Commissioners Court of Smd,* See also section 287 and Notea 
thereon 


( 21) 8 AIR 1921 Pat 274 (375) 22 Cci L Jonr 460 Ramnatk Ea* v Emperor 

( 21) 8 AIR 1021 Pat 416 (418) 22 Cri L Jour 442. Zlowuddm v Emperor 

( 22) 9 AIR 1922 Pat 6 (6) 23CriLJourn4 Balkesar Stngh 7 Emperor. 

(84)21 AIR 1934Nag213(214 215) 35 Cri L Joor 1457 31 NagEB49 Bart Srtshnaji v Emperor. 
( 2 i) 11 AIR 1924 Nag 301 (800) 23 On L Jour 417 Udhao Patel t Emperor 
( 16) S AIR 1916 Cal 108 (214) 4'> Cal 957 16 Cn L Joor 497, Amrttalal Sazra v Emperor 

( 20) 7 AIR 1920 Pat 471 (479) 6 Pat L Joor 430 21 Cri L Jour 705, Raghu Bhumtj t Emperor 

( 21) 22 On L Jour 276 (279) 60 Ind Cas 676 (679) (Lah) Eamama Stngh v Emperor 
( 21) 6 AIR 1921 Mad 679 (680) 23 Cti L Jour 697 In re Batnamalat Sonan 

[See { 26) 13 AIR 1926 Pat 566 (567 568) 27 Cn L Joor 1041, Emperor v Zahtr Haider (There is 
no piOTision in lair for the accu<ed filing s vntten atatement m a aessiODS trial )] 

5 ( 36) 23 AIR 1936 Oudh 405 (407) 37 Cn L Jour 955 12 Lock 261 Mahomed Aim t Emperor 

(Praet ce of taking written statements instead of examining the accused condemned ) 

( 16) 8 AIR 1916 Cal 633 (641) 16 Cn L Jour 721 Emperor r Dwijendra Chandra 

6 ( 17) 4 AIR 19i7 Cil 687 (eO”) 17 Cn L Jour 9 Deputy Legal Bmembraneer Bekar and Onssa v 
ilatuhdhart Stngh 

7 ( 36) 23 AIR lg36 Oudh 40u (407) 37 Cti L Joor 955 12 Luck 261 Mahomed Ants 7 Emperor 

(Wntten statements filed on behalf of accosed persons are evolved out of the brains of the counsel for 
the accused helped by the patrohars and fneods of the accused and seldom represent the ideas of tho 
accused or the facts as known to the accused ) 

( 36) 23 AIR 1936 Fat 626 (627) 38 Cti L Jonr 2 Chandreshtoar Prasad v Arunendra Mohan 
( 16] 3 AIR 1916 Cal 633 (641) 16 Cii L Jonr 724 Emperor v D otjendra C) andra 

8 ( 44) 31 A I R 1944 Fat 67 (72) 22 Pat 681 45 Cri L Jour 624 212 Ind Cas 298 (DB). Satya- 

narayan v Emperor 

( 30) 31 Cn L Jour 171 (172) 120 Ind Cas 753 (Pat) Ourdtal Stngh v BJ ola Baltoat 
( 25) 12 AIR 1925 Fat 414 (417) 4 Fat 486 26 Cn L Jour 811 Satytd Mohttiddtn v Emperor 
("22) 9 A I R 192‘» Pat 388 (389) 23 Cn L Jour 703 1 Pat 31, Mtr Ttlawan v Emperor (Filing of 
written ststemeat showed that accused was not prejad ced ) 

[See also ( 37) 24 AlR 1937 Nag 67 (68) 38 On L Jonr 354 ILK (1037) Nag 228 Budkulal v Em 
peror (Accused coder S 342 can only be examined if be is willing to answer questions put bj Court- 
Accused declimiig to make statement but prefernng to file wntten statement controverting all the 
points in prosecution evidence— There b no violat on of S 342 )] 

Note 19 

, nnTv n « ^ Etippammal 


V Ajahar Mandal 


Emperor (It w 
however highly des rable 


r V Dosu (Examination o 
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20. Examination of accused in sessions trials — Tbe section m a gcneial 
RroMsion applicable to trials in all esses iDCludiog sessions cases, and e\en iilicre tbe 
accused has been examined generatlj bj the committing Jlngistiate, the Sessions Judge is 
bound to examine the accused in the trial • It makes a considerable difference to listeners, 
like the jury, Tvhothcr a statement before the Magistrate is read out in Court, or whether 
an accused person is carefully examined in the presence of the jury and his nnsiiois and 
demeanour noted by the jury ® A contrary \iew has, Iione\or, been taken m the under 
mentioned case,^ based upon the interpretation of the words, ' if any used m S 280 of the 
Code It 13 submitted that this aiew is not correct The words ‘if any in s 280 should 
not be construed as conflicting with this section Section 2s9 must be taken to contemplate 
the ca«e in which there are no circumstances for the accused to explain* See also- 
section 280, Note 3 

21. Refusal to answer — Sub-section (2) — An accused person is entitled 
to refuse to answer questions put to him under this section,' and w'hen be does so the 
Court 13 not bound to go on questioning him^ Nor should the Court hold inquisitorial 
proceedings against him m such a case * 

'W’here an accused declines to answer questions put to him undei this section, the 
fact should be noted on the record * ' 

Although an accu'^d is entitled to refuse to answer, such refusal may often be 
attended with great risk to him, inasmuch as the Court and the jury, if any may draw 
such inference against Uitn from such refusal as it thinks jiftt ® An innocent laian cannot 
well injure himself by a truthful explanation of the circumstances appealing against him ^ 


Note 20 

1 ( 20) 7 AIR 1920 Put 471 (177 478) 5 Pat L Jour 430 21 Cn L Jour 703, Baghu DhumiJ r Em 

peror 

('20} 13 AIR 1926 Oa6b S7 (58) 26 Cn !• Jour 1S7C Emptror v J/o'iawmiKi Sha/t 
( 03 04) 2 Low Bur Rul 113 (110, 117), Nga Thtl U t King Emptror 
( 27) 14 AIR 1927 Ring 19 (19) 4 Rang 301 27 Cn L Jour 1364 Emperor t Nga Po Byu 
( 07) 0 On L Jour 74 (75) 9 Bom L R 730, Emperor v Raju Ahiloji (It bos however been obsened 
tbit tbe propoiitioo was open to serious doubt) 

2 ( 26) 13 AIR 1926 Oudb 57 (59) 26 Cn L Jour 1576 Emperor r ATaAominad Sha/i 

3 ( 00) 10 Cn L Jour 325 (339) 3 lad Cas 02$ (CiJ), Khudiram BiiC v Emperor 

4 ( 03-04) 2 Low Bur Ilul 115 ( 116 ), Nga Thel U t Ainjr Emperor 

Note 21 

1 ( 31) 18 4IR 1931 Lab 178 (181 182) 32 Cn L Jour 634, Sher Jang ? Emperor 

[Sre also (06l 3 Cn L Jour 134 (135) (Lab), Mr A v Emperor (A cooasel may legally advise tbe- 
accU'^ed cot to answer ]J 

2 (41) 31 AIR 1944 Nag 192 (195) ILR (1914) Nag 589 40 Cn L Jour 60 215 Ind Cas 265 (UC), 
Provwcial Government C P if Berar\ ComajiBadrx (Accused ruakiag no ansner except that ho 
would Ole wcitlen aUtement — No violation of requirements of S 342 ) 

(44)31 AIR 1911 Ut C7 (72) 22 Pat 661 45CnLJoar624 212 lad Cas 293 (DB) Salyanarayan 
V Emperor (If tlie accused haviag beard tbe prosecution evideace aod on being qoestioned by the 
Court under 312 in general terms indicstes bis intention of leaving his defence to bis legal adviser 
by filing a written statement tbe Court is oeitbcr boood nor entitled to question him further ) 

( 37) 21 AIR 1937 Nag C7 (67 68) 33 CrI L Jour 354 ILB (1937) Nag 22» Budhulal t Emperor 
(Accused declining to answer questions and prefemog to pnt in written statement — No examinaticn 
under S 312 is possible ) 

( 3C) 23 AIR 1936 Nag 117 (146), Jljwsrsfton v Emperor, 

(25)12 AIR 1925 Pat 378 (391) iPatCJl 26 Cn L Jour 932, BAoj-caf Sinyh v Emperor (Eapecially 
where a written statcmcni Las been pnt in ) 

3 ( 30) 17 AIR 1930 Cal 209 (212) 57 Cal 1074 • 31 Cn L Joar 903, Prafu’la Kumar t rr-ip<ror 

4 ( 71) 15 S..lh W 11 Cr 1C (17) In re Copal JJayyaw 

5 (’40)27 AIR 1940 Cal 250 (.>51) 41 Cn L Joar 5C3, rafnnadJ.n Nmsd r rirpcrcr 
(16) 3 AIR 1916 Cal C33 (Clll 16 Cn L Jour “24, Emperor v Du ly. ufra Chandra. 

(31) It> AIR l'>31 Lab I?-. (1*11. 1^2) 32 Cn L Jour C"! SlerJanjr Emperor (He cannot de'eat 
tbe ends of justice tv refusing to answer ) 

6 (16)3 AIR 1916 Cal 521 (525) 16 Cri L Joar 57C. Empercr v Bagerdra Bath. 

/ Wftfcu 
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An accused person does not render himself liable to punislunent bj refusing to 
ansuer questions put to him ^ 

As to -whether an accused peraon can refuse to sign the record of his etamination 
under S 364 and the effect of Such refusal, see s 3G4, Note lo 

The fact that the accused declines to make a statement will not necessarily indicate 
-that ho -would not like to answer siecific questions* 

22 Giving false answers — Sub-section (2) — An accused person does not, 
by giving false answers to the questions put to him under this section, render himself liable 
to punishment The resort to a false defence -will, however, affect the credit to be attached 
to the case of the accused and raise an inference against him, though this wiU not reliei o 
the Court fiom the task of attempting to atrne at a sound conclusion from the whole 
evidence, inasmuch as notwithstanding his false defence, the accused may be innocent of 
the offence charged ^ 

23 Answers given to be taken into consideration — WTieie facts are put 
fot-ward on behalf of the prosecution, -which unless explained, justify an inference of guilt 
being drawn against the accused, it is both lawful and proper for the Couit to consider the 
explanation of those facts, which the accused puts forward in his defence^ In cases of 
circumstantial evidence the Court should always take the explanation of the accused into 
consideration * The burden of proving an exception under the Penal Code is on the accused* 

7 ( 09) 1 Bom L R 485 (436), Empress v Jayapa Nagappa (Same rule applies tehis examination 
by a pohoo patel ) 

8 ( 80) 17 AIR 1930 Cal 209 (212) 57 Cal 1074 31 Cn L Jour 903 Frafv.Ua Kumar v Emperor 

Note 22 

1 See ( 68) 1868 Puu Re No 22 Cr p 62 (65) JeJtangir Khan v Crovn 
( 90) 1890 Pun Re No 21 Cr p 47 (49), Empress v Harjas Eat 

[See also ( 31) 8 AIR 1921 Lali 89 (90) 22 Cn L Jour 595 Ears Bam v Emperor (No inference as to 
guilt of accused can be cecessarity drawn from an erroneoua or a false statement made Ly Lim )] 

Note 23 

1 ( 16) 3 AIR 1916 AU 63 (64) 17 Cn L Jour 23 Abdul Asis v Emperor 
( 20) 7 AIR 19‘’0 All 72 (73 74) 21 Cn L Jour 410 Jagdeo Fershail v Emperor 
[See ( 43) 80 AIR 1943 Mad 408 (409) 44 Cn L Jour 541 206 Ind Cas 604 Sarabhayya V Emperor 
(If a question is properly put to an accused person and be chooses to make a statement which 
inculpates himself there is no reason wby bis answer should not be taken into account because that 
answer is not strictly necessary lor tbe explaining away of the circumstasces appearing agamst him. 
Bis admission would be evidence against hun } 

( 10) 6 AIB 1918 Cal 314 (315) 19 Cn L Jour 81, As7ir«/Af» v Emperor'i 

2. IS AlPt 1926 -EpOTn 71 (TSp) 49501X1816 CtiiiJouilli Empevorv AbdulGtrax 

3, ( 44) 31 AIB 1944 Lah 97 (101) 45 Cn Ii Jour 634 212 Ind Cas 440 (DB) Emperor v Musaffar 
Husasn (R ght of self defence ) 

( 37) 1937 Mad W N 557 (661) (FB) PubhePiosccuior r Subtamanta Odayar (Evidence establishing 
accused s guilt — Accused not attempting to prove exceptions — Acquittal is ivroog ) 

( 14) 1 AIB 1914 Cal 632 (533) 15 Cn L Jonr 276 Ram Nexiae v Emperor 

( 27) 14 AIR 1927 Cal 324 (326) 28 Cn h Jour 334 A<fai» Alt v Emperor (Onus to establish circum 
stances justiiyiug exercise of right of pnvate defence is on the accused ) 

369 MKhirnimad Cxd v Pasley Kartm 

npress 

r K1 an T Empexor (Grave and sudden 

provocation ) 

(24) 11 AIR 1924 Lah 733 (734) 25 Cn L Jour 1003 £a/ar v Emivror (Do) 

(25) 12 AIR 1925Lah399{400) 6 Lah 171 27 Cn L lour 433 2?a7 /la v FJwperor (Do) 

( 27) 14 AIR 1927 Lab 786 (767) 28 On L Jour 838 Eastira Singh v Emperor (Eight of private 
defence ) 

( 15) 2 AIR 1916 Mad 250 (250) 15 Cn L Jour 447, In re Narisi Peddi (Do ) 

( 12) 13 Cn L Jour 470 (471) 16 Ind Cas 310 (Mad) Keerana Eadan v Emperor 
( 33) 34 Cri L Jour 404 (406) 142 Ind Cas 741 (Nag) Si leman v Emperor 
(-25) 15 AIR 1925 Nag 53 (02) 23 Cri L Jour 99C Surajmal a RamnaO 




rowcn TO E'^AMI^E THE ACCUSED 


(S 342 N23I 1857 


?ind m such casc«, the circuiHstanccs, nith hjg statement, ma> bo sufficient to establish the 
■o\ccrtion m his fa\our* 

The proof of n case against Iho accused most tlepend, not on the absence of an 
•explanation on bis part, but upon the positiac flflimuitiae OMdcnce of his guilt gi\en by 
the proaecution® Wiero, hoTreaer, the prosecution eaidenco prtma facie establishes his 
guilt or imohcs him in considerable snspicion, his absence of explanation may guo rise to 
an inference against him ® But when tho prosecution evidence is entirely untrustworthy it 
IS not open to the Court to relj upon tbo admissions of tho accused made in a statement 
under this section and to base a comiction thereon^ But tbo Chief Court of Sind has held 
that if the statement of the accused omouDts to a ronfession and it is true and aoluntarj, 
it IS sufficient for a comiction even though the prosecution CMdence as to his guilt is 
■totallj dlsbelle^ ed ® 

The ansu ers given can only bo ‘ taken into considciation m the inquiry or trial in 
which they are gnen They cannot be allowed to fill up a gap m tho prosecution evidence 
tho prosecution must make out its case by eaidenco® Thus, where in a prosecution for 
defamation, no eaidenco was let in to prove publication it was hold that the admission of 
publication, made by the accused in his stotcraent under this section was not sufficient to 
fill up the gap m the prosecution evidence Similarly , in a prosecution for murder, w here 


( 33) 80 AIR 1933 Rang 142 (143) 34 Cfi L Jour 783 Nga Ba Sh\n v Emperor 
<•29) 16 AIR 1929 Sind 90 (92) 23 Sind LR 216 30 Cn L Jour 518 r/iaii v Fmptrer 

'• "1 21 r.C ’ ' -1 >• 

' '1 * » I Strllfl (Burden o{ 1 roving 


1 I ' ■ « ‘ ' * Emgeror] 

AUo >ce S 271 Rote 0 • 

4 ( 27) 14 AIR 1927 All 119 (119) 27 Cti L Jour 139> Uangalia r Emperor 

5 (24)llAIR19'’4Cal257 (2'»3) 25 Cn I, Jour 817 (FB) Emperor y Barendra Eumar 

€ ( 18) 6 AIR 1918 Vlad 111 (115) 19 Cn L Jour 189 E I> Smith v Emperor (R bere tbo only 
altcrnatiTe theory to guilt ot accused is a remote possibility, wbicb it correct be is m a position to 
explain the absence o( any explanation must bo considered in determining whether the po sibil ty may 
bo disregarded or taken into account ) 

( 19} 6 AIR 1919 Oudb 160 (174) 20 Cn L Jour 465 Suslitl Otaiul a v Emperor 
( 14) 1 AIR 1914 Sind 111 (112) 7 Siod D R 109 15 Cn L Jour 497 Jslinismy Sotransing e Emperor 
(rorce ot suspicious circumstances is augmented m absence of explanation ) 

[See ( 24) 11 AIR 1924 Cal 257 (283) 25 Cci L Jour 617 (FB) Emperor r Darendra Kumar ) 

7 ( 42) 29 AIR 1943 Oudh 321 (322) 17 Ebc 16I6 43Cn 1. Jour Co7 ‘>01 I C 331 Phillipt t E mperor 
{ 37) 1937 &Iad W N 569 (570) Krithnayya t Emperor 


( 44) 31 AIR 1944 S nd 137 (140 141) ILB (1914) har 114 46 Cn L Jour 19 21S Ind Cas 172 (DD) 
Idrandv Empeter (The words taken into coQ'^ideration m S SI’ (3) are rery wide VVbstceer 
the r effect may be under S 30 Evidence Act with regard to accu'ed persons other than the maker of 


4 1C)3 AIR 1910 Mad RVl (H53) 39 5Iad4l9 16 Cn L Jour 294 innaeiMuOin^any Fmprrer 
10 ( 3-) 25 AIR 1938 Mad 004 (905) 40 Cn L Joor 69. EntieJ Roc v Ven'^ ac^capa'Ai /or 
<’23)10 AIR 1923 r,sh 225 (’2C) 4 Lab 55 51 Cn L Jonr €93, ZVn X>«f v Enpercr 
4 04) 1 Cn L Jour 5CC (VC'S) 2Reir408 27 Mai 239 (»10' ilohiJem AUiul Kadir r Emperor 
( 11) 12 Cn L Jour 5-5 (597) 12IndCas9Cl 36 Mad 4j7 O C JrnmwA v E S Tax. 

(But ace (35) 22 AIR 1935 Ueg 509 (510 311) 37 Cri L Jour 3‘>^ .Ajrayjn-n C) ttl jr r 

1 mperor ( Accu'cv! ndn tl rg in Lia exam cat on publjcat im cfdrfamat/’rr letter — Adm < on cot 

3CrPC 117, / 
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POWER TO EXAinKE THE ACCUSED 


tbc piosecution eviflence i3 nok sufficient to connect the accused witb tbo murder, the gap 
cannot be filled up by an admission made by the accused in bis examination under tbir 
section** Tlio Lahore High Court has in the undeimentioned case** expressed a doubt 
■ahether the same principle uould apply to a wntten statement lodged by the accused of 
his OUT! accoid 

■W'heio the answeis gi\cn satisfactorily explain the prosecution c\idence there can 
be no conviction if they do not rebut the prosecution evidence the Court mil comict,. 
but in any caae the Court cannot supplement the pwisocution evidence by selecting only 
the passages ^vhlch might corroborate the prosecution evidence, rejecting passages exonerat- 
ing the accused the entii e statement should be considered ** 

Undei the Code of 1872 the statement of an accused person could be used onlj as 
against him Under the corresponding section of the Code of 1BS2, os nell as under the 
present section it can be used Jor or against him** m the same case or m a subsequent 
trial for a different offence *® It cannot bowover, be used against any person other than 
the one uho made it ** 


a result of lotimidat on and found to be true because defence ms solely based upon it — Held such 
admission could be taken into consideration against the occosed even though there was no evidence of 
publication )1 

11 (41) 23 AIR 1941 Mad 1 (4) 42 Cn LJoot C77 195 Ind Cas 129, Emperor ▼ KuppammaU 

(Following AIR ISie Mad 407 ) 

12 ( 36) 23 AIR 1986 Lab 23 (29) 37 Cn L Jo u 428 B<xsham t Emperor (On the facts of the case 
it was held that the statement could be taken Into cons deration when the prosecution bad without 
such statement proved its ease ) 

13 (37) 24 AIR 1937 Ltli 243 {'>45) 39 Cn L Jooc 843 Akman Shah Vd t Emperor (Court 
cannot take into consideration merely the mcolpatory part of an accused s statement to the exclusion of 
the exculpatory part ) 

( 29) 1C AIR 1029 All 1 (5) 51 All 813 30 Cn L Jour 101 Bl\ola Eaih t Emperor 


ment and tal e the inculpatory statement of the accused into accouot and that it should be consider- 
ed as a whole can only apply to cases where there is no other evidence or reliable evidence on the 
record in order to establish the accused s guilt NOTE — It is not clear how the existence or other 
wise of evidence establishing a prtina fame case against the accused makes any difference for the 
application ol the proposit on that the accused s Statement should he considered as a whole) 

( 31) 18 AIR 1931 All 1 (2) 32 Cn L Jour 362 62 AH 1011 (FB) Bal MaKund v Empgror (Confes- 
sion most be taken as a whole ) 

( 33) 20 AIR 1933 All 401 (402) 34 Cn L Jour 765 Van Smgh v Emperor {Held that admissions of 
the accused were to be taken ns a whole ) 

( 32) 33 Crt L Jour 570 (571) 138 Ind Cos 217 (Lab), Fngtr Mahomed v lEmperor (Admissions most 
be taken as a whole )] 

14 ( 40) 27 AIR 1940 Cal 250 (‘>51) 41 Cn L Jonr 663 Tahsmuddin 4JiMiai v Emperor (In some 
cases the Court may draw even an inference against the accused from his answer or refusal to 
answer ) 

( 21) 8 AIR 1921 Pat 122 (122) 6 Pat L Jour 241 22 Cn L Jour 433 Ealileo Eoen v Emperor 
[See (67) 7 Bulb XV B Cr 59 (60) Quee» v Kalljfikmm (Accused convicted of adultery on his own 
admiss on coupled with the evidence ) 

(23) 10 AIR 19‘’3 AH 90 (91) 45 AH 1C6 24 Cn L Jonr 6 Deo Datt y Emperor (Contradictory 

statements of accused taken into cons deration aga nst him )] 

15 ( 42) 29 AIR 1012 Cal 277 (‘>79) 43 Cn L Jour 693 ‘>00 lud Cas 828 Ayub Ah v Emperor 

(Where the I ne of defence taken fn the previous trial is a relevant fact In a subsequent trial against 
the accused the statement recorded under S 342 in the previous trial can be admitted In evidence ) 

( 21) 8 41R 1921 1 at 12'* (12'>) 6 Pat L Jonr 241 22 Cr L Jour 433 Daldeo Eocn v Emperor 

16 (40) 27 UR 1940 Cal 250 (■’51) 41 Cn L Jout 563 Takswuddin Abmrd v Enperor (Statement 
ol accused under S 342 cannot be used against his co-accused } 



lo^^^n TO rwMTvr Tiir Arci‘irn [S 342 N 23-271 

to tlio innnin;t of t)io T\onli * InVon con’i Icrition ’ in S '50 of tlic 1 \ i Icnco 
Acl oco tl)o iinlcrinrnt onol c/wa” 

24 Irrelevant answers — In giMn;; Iim nmnrr^, ilu nccu'-od imiit conlmo 

liimvlf to rclL^nnt nn^«<r'> llio can nfii^ to record irrtlo\nnt nnsTvers and nn> 

i\cn jrcvtnl tin nnl iiif; of ■'iich nmwer"* 

25 Ans\\ers making defamatory statements.— .It Ina been Lcl 1 b> the 
Coni Is of Ul'ilnlvi 1’ and ^fn Irns* tbnlndrfnnntor> ^tatciiunt inmlt in ansnee to questions 
init 1> the Court unlcr Ibis section, will not render the flccii«ed linllo to piini«hmcnt Tlio 
IIisli Court of Ikimluj ba* on tbo otlwr bind, bell tbit bo will render biin«elf Iiille* 

26 Answers amounting to contempt of Court — \ statement, wbicli 
amounts to eontemi t of Court w ill render the accii«e»l liable to } uni«bnieDt * 

27 Answers by one accused, if can be considered against co accused — 
It has alread\ l>eon seen that tlic answeragwen bj the accused canbe iis&l onl> for or against 
him and not agiinst others There is no indication m Uio language of Ibis section tint the 
answers given bj one accU'Ctl under this «ection could be considered against his co accu cd 
On the question whether statemenU made under this section can bo taken into consideration 
under S 30 of the h \idonco Act agameta co nccuscil, thcro is adnergence of jndiciil opinion 
The IVimbaj High Court has hold that for tho purposes of S SO, there i9 no distinction 
between a confc«sion niaflo bj an accii-^1 before tlio tnil and ono made b> him m tbo 
course of the trial snl hence a confession made b) ono accused m tho course of his 
statement under this section can bo taken into consideration agoiD»t bis co accused undei 
s 30 of tho niidence Act^ The Laliorc High Court agrees with this mow* Iliit tho 


( 70) 2 h W P n C It 330 (337) (J((«n r Uurgobtnd 
(04) 21 Cal 955 (370) Wa/adar Rlutii v Emprts$ 

( 09] 16C9 Fun Be bo 27 Cr p 64 (54 65) Croitn t Uoisamee 
( 76) 1878 Pun Be bo 13 Cr, p 34 (30) Crown t Jhaba 

17 (90) 15 Bom 60 (69) QuetiuEi tprets t Khandta (Accused joint); tred witb other accused — 
ContessioQs ot other accused can oal; be taken into consideration along with evidence — The; cannot 
b; themselTes (orra basis ot conviction ) 


as tbe evidence of an accomplice taken on oatb and tested bjr cro.s-ezanunat on ) 

\ S Satti Vr P, Cl k SuweecUuT sitwtW takaw as a wntwa mi 

or on examination ma; be received as evidence ) 

Note 24 

1 ( 33) •’0 AIR 1933 All 690 (695) 33 AH 1040 34 Cri L Jonc 967 Jhabwala v Emperor 

Note 25 

1. ( 27) 14 AIR 1927 All 707 (708) 50 AH 169 29 Cn L Jour 262 Vttrfi Pal/iaA v Emperor 

2 (09) 9 Cii L Jonr 276 (277) 1 Ind Cas 248 (Blad) Zn re Papmi CheUaya (Statements field 
privileged ) 

( 12) 13 Cn L Jour 275 (270, 282) 14 Ind Cas 659 36 Jlad 216 (FB) Folaraju v Emperor 

3 (26)13 AIR 1926 Bom 141 (143) 50 Bom 162 27 Cn L Jour 423 (TB), 5anfa v l/mrao 

Note 26 

1 (22)9AIRig‘’2Bom261 (264) 46 Bom 073 23 Cn L Jour 3‘»5 Pmperor v Ten; afrao (ImpuU 
tion of prejud ce to pres diog Judge made in accused s statement amounts to contempt ) 

Note 27 

1 ( 30) 17 A I R 1930 Bom 354 (355 336) 51 Bom S31 31 Cr! L Jour 1137 Wilham Cooper •r 

Emperor 

2 ( 36) 23 AIR 1936 Lah 337 (338) 37 CnLJoor508 16 Lah 651 Dial Singh -r Emperor (lake 
of confession as against co^ccused depends on facts and nrcum tances of ca^ ) 
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TOWER TO EXAMINE THE ACCUSED 


Allahabad ® JIadras * Calcutta* and Nagpnr* High Courts have tahcn a contrarj view on the 
ground that S 30 of the Evidence Act refers only to a confession made before the trial and 
not m the course of the trial It is submitted that the latter view is correct The reason is 
this S so of the Evidence Act requires that the confession must bo pro\ed before the 
Court Under 8 3 of the Evidence Act a fact is said to be proved when on considering the 
matters before it the Court heltetes such fact to exist or considers its existence so probable 
that a prudent man ought under tho circumstances of the case to act upon the supposition 
that it exists When a confession is made before a Court m the course of a tiial, the Court 
perceives with his own senses the fact of the confession and knows such fact the Court does 
not believe it or consider it to be probable See also s 255 Note 8 and s 271, Note 15 

28 Several accused — Each to be examined separately. ^ here there 
are sev eral accused in a case, it is incumbent on the Magistrate to examine each of them 
separately a joint statement of alt the accused in a single paragraph is not authorized by 
the section ^ Wheie after the Judge took an explanation from one of the accused persons 
as regards the nature of his defence and subsequently took another statement from a 
CO accused under this section it was held that he was entitled to do so * 

Where there are several accused the case of each of them should bo individually 
considered and each of them should be questioned with reference to the particular position 
brought out by the evideneo agamst him’ 

29 Accused’s defence m general — The nature of the defence should bo 
ascertained not only from the statement of the accused but from the trend of the cross 
examination of the prosecution witnesses and from the arguments of the accused s pleader 
at tho close of tho trial ^ 

An accused peraon is entitled to put forward any defence open to him technical or 
otherw ise and to have tho Court s judgment on it * Nor is there anything m law to prevent 

3 ( 23} 10 AIR 1923 All 322 (a-’S) 25 Cti L Joat 805 45 All 323 Zlohadco v Emp«r<5r 

4 (31) 18 AIR 1931 Mad 820 (821) 32 Cri L Jour 1099 64 Mad 788 In re ilarudamuthu 

( 29) le AIR 1929 Mad 28S (283) 80 Cn L Jour 032 In re Oovxnia No»d» (Section 30 doe. not refer 

to statements made at the trial but the statements before and proved at the tnal ) 

(But sec ( 14) 1 AIR 1914 Mad 45 (46) 16 Cn I, Joor 13 38 Mad 302 In re Vempalh Bali Beddi ] 

5 (40) 27 AIR 1940 Cal 250 (251) 41 Cn L Jour 663 Tafcannuddin /l/imad v Empfror (The Court 
13 not entitled to draw any inference aga nst a co accused from the answer of one accused given in res 
pause to questions put to h m under the provts oqs of S 342 Cr P C ) 

[See also ( 81) 7 Cal 65 (68 69) 6 CalLBep3S*’ Empress v Chandranaik (Each accused in absence 
ol other — Convict on on statement of co-accused cannot be supported )] 

6 { 40) 27 AIR 1940 Nag 287 (290 291) 41 Cr L Jour 886 190 Ind Cas 273 Sumitra v Emperor 
(D atinct on between confess on before tnal and one made when examined under S 842 po nted out ) 

’ T Emperor (Statement not taken 

NagLRlOS Ganpatv Emperor 


Note 28 

1 ( 37) 24 AIR 1937 S nd 304 (304) 39 CnLJour 59 32 Sind L R 30 Emperor v Sfcualowaf 

(Sect on contemplates individual statements of accused and not joint statement ) 

( 31) 18 AIR 1931 Dom 132 (135) 65 Bom 356 32 Cn I» Jour 572 Balkr%s7tna Anant v Emperor 

( 14) 1 AIR 1914 Lah 42 (43 44) 1913 Ton Be No 20 Cr IS Cn E Jour 11 Emperor v Nanak Chand 

( 28) 29 Cn L Jonr 469 (469) 109 Ind Cas 117 (Lah) Oirdkarr Lai v Emperor 
[But sec (25) 12 AIR 19'’jNag 403 (403 404) 2^NagLEl 27 Cn L Jour 66 MahadeoSinghv 
Emperor (Co-accused not debarred from giving conceded statement )] 

2 ( 29) 15 AIR 19'’9 Cal 676 (077) 65 Cal 858 29 On Ii Jour 102*’ Salya Narain y Emperor 

3 ( 38) 23 AIR 1939 Nag 283 (’85) 40 Cn L Jour 197 I L R (1939) Nag 686 Nana Sadoba v 
Ernperor (IVl ere a compl cated quest on la pat to each acensed without reference to the part cular 
po t on of each ns broogl t oat by the evidence against him it is not a sufficient compliance with 
tho sect on ) 

Note 29 

1 (30) 17 AIR 1930 Cal IP (H2 443) 81 Cn L Jour 1203 Eulltv Emperor 

2 (14) 1 AIR 1914 Cal450(459) 41 Cal 350 15Cn L Jour 38o Rames/i C; andra v 
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liim from sottinR np nl(<'rnnli\c anl incon'^wtont i!cfpnix«* flioiigli bucIi ilcfcnco iniy 
onlminU T\caVcn lu^ ca'v * U « oivn to an dccu^xl person lo plctul tlio eight oJ ptisale 
ilcfcnco either fi’ccificillj, or in the ftllcrnfttnc* 

It H not the nlTnir of the defence to explain or to siipplj gnpg in the pro'^cution 
TMlcnce* Nor enn tlio Court cill npon the nccti-<«l to frcimc n llicorj, particular)} m n 
cw of ilifiicultj in Inch Ibo tlicorj of the iroeeciilion H lUclf not clear ^ ^\here honcTcr, 
n prima Jaae ca'o is made out I j the prtMVution, it h the dutj of the defence to rebut 
the presumption arising therefrom bj some tangible CMilcncc • 

\n nccuacl can niabo lulmiSMOna of faclt at his trial, nljich may rclioao tho 
prosecution from I ringing cMileiice to proic Bucb admitted facts a plea of gtiiUy is an 
eitrcmc ineLance of =uch an admission and a decision may be based thereon * 

30 Court, if can ask accused to give thumb impressions — Section 73 
of the J^Mdenco Act proaidos that tho Court may direct anj person present m Court to 
01 rite anj words or figures or to g:\o liis thumb impressions Section fi of tho Identification 
of Prisoners Act 33 [XXXIII] of lOH), al'VJ cnablea the Court to direct the incasnreincnts 
(nbich include thumb impression^) of any por^n to bo taken for the purpose of any 

3 (18) 5 AIR 1918 All 169 (100) SO All 281 19 Cri L Jour 071, ruin/ J/u*sam v rm^ror 
(Alternative defence ) 

( 19) 6 AIR 1919 Cal 439 (4 11) 20 Cri L Jour CCl Aftrudii OmI far t Ei iperer (Do ) 

( 15) 2 AIR 1915 Cal 760 (787) 10 Cn t. Jogt 76 (78) KaU Praui » Emperor 
(■27) 11 AIR 19’7 Lab 710 (712) 20 Cn L Jour 117, Santa Stnjh r Emperor (Incons stent pleas ) 
('20l7AIR 19301at8t3(S13 844) 21 Cn Ii Jour 799 5 Put L Jour 64 Jaiift Scot v £niperor 
(Alternative defence] 

( 28) IS AIR 19'’8 Rang 167 (167) 30 Cn L Jour 239 Jsis v Fatal Eethman (Even where 

aecnsed deny having made sCatements alleged to be defamatory, they are entitled to prove that the 
allegat one, li made by theo would bring them within one of the exceptions to S 500, Penal Code ) 

Also see S 250 hote 10 and S 290 Note 1 

4 (23) 10 AIR 1923 Cal 71? (718) 25 Cn L Jour 190 Wajeadra C/iaairo v fJmpcrOr 

( 27) 14 AIR 1927 tali 710 (712) 29 Cn L Jour 117 5<i«ta SinyA v Emperor 

5 ( 20) 7 AIR la^O Pat 643(843, 844) 21 Cn t Jour 799(800) 5 Pat L Jour 64 Faudi Scot v Emperor 

6 (14) 1 AIR 1914 Cal 436(466) 41 Cal 350 15 Cn t Jour 385 RanesA CAandra Uuncryec v 
ISmpiTor 

7 ( 18) 5 AIR 1918 All 160 (166) 19 Cn L Jour 935 S«re»ufra Nath v Afmperor 

(30) 1930 Mad W N 1211 (PIS) PicAumma JJaidu v flmpcror (Accused charged wth murder is 
under no obligation to suggest any other way in which the dccea<ed m ght have met his death 
— Pailure to do so should cot occasion adverse comment) 

( 94) 1894 Rat 686 (686) Queen Empress t Jelhmal Naraj/an 

8 (28) 13 AIR 19’9 Cal 27 (39) 29 Cn L Jour 49 ffart Narayan Chandra r Emperor (Per 
Sahrawardy J) 

(14) 1 AIR 1914 Sind 111(112) 7 Sind LB 109 16 Cn L Jour 497 (198 499) Isarsing Saitansing 
V Emperor 

(33) 20 AIR 1933 Cal 699 (600) 34 Cn L Jonr 1015 Irmon Vila y Jai»n«f(a (Once the elements of 
an offence under S 215 Penal Code have been established by evidence the onus oi proving that tlio 
accused is entitled to the benefit of the except on mentioned tn S 215 la on the defence ) 

( 28) 15 AIR 19‘’8 Pat 100 (101) 6 Pat 627 29 Cri L Jonr 239, Ohanshyam Stngh v Emperor 
(Merely relying on discrepancies m prosecution evidence la not suffic ent ) 

(31) 18 AIR 1931 Fat 384 (386) 10 Pat 690 33 Orl L Jour 111, Leda JJ/iayat y Eiiperor (Pacts 

ind eating only one reasonable inference Aecnsed to escape consequences of that inference must oflet 

alternative inference equally probable ) 

(■27) 14 AIR 19^7 Sind 85 (97) 27 Cn L Jonr 1265 Euikskan y Emperor (Force of suspicious 
circumstances u augmented when no eiplanat on of facts o offered ) 

Also sec 8 257, Note 1 and B 290 Note 6 

9 ( 06) 4 Cn L Jour 471 (475) 3 Low Bor Rnl 208 (TB) IbtesAIi y Emperor 

[S« ofjo ( 34) 21 AIR 1934 Cal 211 (229 ‘>30) 35 Cn L Jour 331 147 Ind Cas S3 (SB) Emperor y 
Surgya Kumar Se t (If a person Yolnntanly electa to pat on record a statement of his criminal 
activities and thereafter neither repudiates that statement nor offers a reasonable explanation of it 
he baa no grievance whatever if tho Court regards that statement as conclusive against him In such 
circumstances there is no burden placed on the Crown of establishing the truth of the admissions of 
guiit aliunde )] 
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POWER TO EXAMINE THE ACCUSED 


proceeding under the Code It u as held in tho undenncntioned cases' that the tahmg o£ 
thumb impressions of accused persons is in the nature of questioning tho accused for the 
purpose of eliciting incriminating statements from them, and that it is, therefore, prohibited 
by this section These decisions ha%o not been foUoned by later decisions of the same 
Courts on the giound that S 342 applies onlj to oral statements and has no application to 
the taking of thumb impressions and signatures* 

Where tho accused refused to gi\e his liandwntmg m a forgery case against him, it 
•was held that an adverse inference can he drawn against him bj reason of such refusal* 

31 "No oath shall be administered to the accused" — Sub-section (4).— 
UndoL the Indian hw, a person cannot he administered an oath m nn> case, m which he 
i3 an accused person' In Eviperor \ Eazi Datood* the High Court of Bombaj observed : 


Note 30 

1 { 17) 4 AIR 1917 Low Bur 137 (139) 17 Cri L Jour 316, Hating Po Nytm v MtUu Kurpen Chctlp. 
( 22) 9 AIR 1922 Put 73 (74 75) 1 Pvt 242 23 Cn L Jour' C38, Earar* /fojant t King Emperor. 

(Identification of Prisoners* Act not referred to ) 

2 (28) 15 AIR 1928 Pat 103 (101) 6 Pat 623 28 Cri L Jour 1028 Eafuir* Safm v Emperor (Court 
cvn direct accused to give bis thumb impression in Court ) 

( 28) 15 AIR 1929 Pat 129 (131, 132) 6 Pat 305 28 Cn h Jour 650, Basgit Singh v Emperor 
( 24) 11 AIR 1921 Rang 115 (116, 117) 1 Rang 750 26 Cn L Joor 103 (FB), Ktng Emperor r Nga 
Tun Ulaxng 

(See afso ( 26} 13 AIR 1926 Cal 531 (533) 27 Cn L Joor 409, Emperor t Etrait Data Da$i 
( 23) 10 AIB 1923 Mad 178 (179) 23 Cn h Jour 691 46 Mad 715, PubUo Prosectilor v Vxram Hal ] 

3 (32) 19 AIR 1932 Bom 406 (109) 56 Bom 804 33 Cn L Jour 666, Emprrsr v Eamreo ManjrejA 

Note 31 


person in the position of accused is bad ) 

( 31) 18 AIR 1931 Lab 476 (478) 12 Lab 635 32 Cn L Jour 913, I»v Iht matter of Kkairahram 
(Accused can m no ease be exammed as a wituess ) - » 

(06) 3 Cn L Jour 225 (226) 28 All 331 3 All L Jour 98 1906 All WN 42 Singh v 

Emperor (No one can be prosecuted m respect of false statements made in affidavit sworn by bim m ft 
case in which he is an accused ) 

1 86) 5 Cal L Rep 674 (575) In the matter of A Daiti (Twoprisonerstned together fordiBerent ofienees 
committed in the same transaction — It is improper nnid illegal to examine one as a witness against 
the other ) 

( 19) 6 AIR 1919 Cal 1021 (1022) 43 Cal 720 19 Cn L Joor 663, AKhoy Kumar v Emperor (Accused 
person actually under trial cannot be sworn ns witness ) 

(821 6 C P L R Cr 1 (2) Emprese v Shahur (Unless an accawid. verson Is convicted or acquitted, b0 
should not except m the case where he is made Queen s witness be examined as witness touching tbs 
matter of which he is accused ) 

( 29) 16 \IR 1929 Pat 145 (148) 30 Cn L Jour 616 (FB), Indra Chandra Narang v Emperor (It '* 
most unfortunate that Indian Law of Evidence does not permit on accused to give evidence in support 
of Li9 defence ) 

(1900 02) 1 Low Bur Rul 59 (60) Queen Empress v Nga Sau, (Making some of the accused persons 

' iree Kunhammad ' 

■ ' har All 

Ind Cas 914 Hallan v Emperor (Accused cannot be 
convicted under S 182 Penal Code for statement made by him during his examination on oath by a 

• , . jhtto 

* . t the 
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It rc]iiif,Tni:l to nil j rmciilcs of cnminM hw lu riflniinistorctl m tlin coiintrj 
to onjnpcl n ;orinn to p\p c\hlcticc m llio \crj mnllor la Tvhicli ho i3 nccn‘=c«l, or n 
liil !o to Ip nntl thrn !o I>a«c lIio chirp; on such evidcncp, ami flt tlio tml of 

the nccti“o<l to nao fiich c\«lnicc p'cn on oitli ns a statomont tomhng to ^^o^o the 
j,in]t of tbp ncciiaod 

\ccnao1 iiKim the nwnsol then vnUer trial nml under cinnunation hj the 
‘Court* In other non1< lie nui't lic an acenspcl in the cnqiiirj or trinl in uliich ho w 
I ne-ontod a.3 a e\itnp<ia* It cinnol inclnlo nn nccu-cil o\cr T^Iiom tlio Court is oicrciaing 
jiin liction III another inqiurj or inil* llnis, a, agimst nhoin an ('nqnirj or trial is 


[S <• atsi (O'*) ' Cn I Tour 131 <13i) 3 Sftil T< Tim 131 Anthony hnperor (CoiiTiCtiOn Lawtl on the 
1 (>o Inn of tbo tmiW Uktn on solemn afltnnilioii U btJ )] 
fBut see CiC) 13 \!R 1126 Rom 151 (1 >3) SOItoiii 111 27 Cn L Tour 4C0 7 niperor r Hamnath 
it thnl ir (''talemrntot sceu<etl onontb nt Coroner s inquest u adnii< ille at liis (ml either under S 26 
or under IS and 21 1 tidcnce Act)] 

3 ( 3=1 25 AIR 193S Rom 4S1 (1S2 4S3) 40 Cn I. To ir 118 I L R (19331 Com 4*’ f mferor v 
AtTratitnli Gulainalt 

(9'|23 Com 213 (-’ll) rmpreij v Durant 

('0-21 15 C r L R 112 (114) Fmperor r Firkt /ul Jojeahttar 

( 16) 3 AIR 1916 Rom 2>') (251, 23 1) 17 Cn L Jo «r 2 >0 Oovinrf Ditiant v Lmperor 

(19) 6 AIR 1919 Cal 1021 (1023) 45 Cil 720 10 Cn L Jour 663. AHioy Kimar iluherjce v. 

JTwperor 

(20) 7 AIR 1920 Sag 255 (2>C> 1C Aag L It 9 21 Cn L Jour 763, Oounda Smbitji t, 
Emperor 

{ 25) 12 AIR 1925 Oudh 227 (»27) 25 Cn Ii Jour 1194 VaUirfiim t Emperor (Aeeuacd la 
ease before Sub AIagt>trate luatiog false statements in applicitiou beforo District Magistrate not 
protected ) 

<29)12 AIR 1925 Rang 123 (12>) Jllisgll 26 Cn I. Jour 492 A V Josephy Kinj Emperor (Co- 
oecu cd tried sepamteli' is a competent vitoess (or or ogaioA (be other ) 

>( 92) 1C Dom 661 (666) OiteerwEmpress y ilona Puna ( Accused ' means a pctkod orer nbom the 
Magistrate or other Court u eiercising jurisdiction ) 

(66) 23 Cal 493 (494), Sin^ti V Queen Empress (Do) 

( 01) ^8 Cal 709 (714) S Cal W N 749 Lalit JlfoAun Jfotfru y Siirjti Eanla Aeharjee 
('96) 21 All 107 (109) 1896 All 7A N 185 Empreu y Uutasaddi Lai 

(3)) '*2 AIR 193> Rom 186 (186) 39 Dotn 35> 36 Cn L Jour 037, EesAau rasiufeo v Emperor 
(Perons not sent up lor trial— 5fere inclustou of tbeir names in police ebarge-sbeet does not make them 
accU'^cJ) 

4 (40) 27 AIR 1910 ba, 410(413) 41 Cn D Jour C97 188 Ind Cw 865 (836) S/ieos/iaii/ nr DAoiidha;! 
y Emperor 

(37) 24 AIR 1937 Nag 17 (23, 23) 38 Cn L Jour 237 and 251 IRB (1937) hag 313 (FB). 
Amdunitjaii Culjar y Emperor (TIic word "inquiry* m the section docs not include an lU 
Testigat on ) 

(20) 7 AIR 1920 253 ('»j6) 16 Nag L R 9 21 Cn L Jour 760 Ganndet Sambhuji v 

Emperor 

(87) 1887 Pun Re Iso 38 Cr p 83(90) StalSmyhy Ewprcsi 

5 (38) 25 AIR 1938 Rom 481 (48“’) 40 Cn L Jour 118 IRR (1939) Bom 4'» Emperor t Karamah 
Gulamah 

( 37) 24 AIR 1937 ^ag 17 (22) 38 Cri L Jour 237 and 251 ILR (1937) bag 316 (FB) Amdwivjan 
Gulyar y Emperor I Inquiry m B 342 does not include uivestigation and 'accused means one over 
whom the Jlagiatrato is esercismg jansdictim ) 

( 96) 20 All 426 (427) 1893 All W N 102, Queen Emprra y Tirheni Sahai 
( 0=) 7 Cn L Jour 95 (102) 35Call61 7 Cal L Jour 63. Eepin CAandra Pat t Emperor 
< 19) 6 AIR 1919 Cal 10‘>1 (lo-’?, 1023) 45 Csl 720 19 Crt L Jour 663, Akhoij Lnmar Uulerjee y 
Emperor (When two persona, though Bccn<«d of eompl city in tbo same oCence are tried separately 
each IS a competent witness st the tr al of the other ) 

( 28) 15 AIR 1928 Cal 557 (559) 50 Cal 400 30 Cn L Jour 818, Siipennleudent and remembrancer 
of Legal Af/jiri Eengaly ilurratj 

(31) 18 AIR 1931 Cal 311 (312) 59 Cal Ull 32 Cn L Jour 667, 2fii; ammad I’uitif y. 

Emperor, 

( 87) 1887 Pun Be bo 33 Cr p 85 (90) Ual Smgh r Pmprws. 

[See also ( 93) 1895 Rat 776 (777) Queen Empress y Ilatnehandra Sawairam ] 
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POWEE TO EXAiflNE THE ACCUSED 


pending in Court x can file an affidavit m the High Court m support of an application for 
transfer under s 626 * or for lea\e to appeal under s 419 (i), cl (c)^ inasmuch as sucb 
application is a different proceeding from that m which he is an accused person 

The word ‘ accused cannot include any pereon who, at the time be is administered 
an oath is not on his trial m any proceeding* Thus, where an accused person is pardoned 
under S S37,® or is discharged, “ be ceases to be an accused ^\^lcre several persons were 
arrested m the course of a police inyestigabon and the police discharged one of them and 
made him a witness m the trial started against the others it was held that he was a 
competent witness even though his dischai^e by the poltee was illegal So also where 
several accused were charge sheeted by the police but subsequently one of them was placed 
on a separate charge sheet and tried separately, it was held that ho was not an accused for 
the purposes of the trial of the other accused and woa a competent witness against them 
It has also been held that where the police tefram from prosecuting a person against whom 
there is adequate evidence to justify his production for inquiry and trial before a Magistrate, 
he can he a competent witness eien though be was not pardoned under s 337 ** ^^^5Cre A 
and B aie charged with theft but process is issued bj tho Magistrate only against A B 
13 a compelant witness m the trial against A** An accused person who has not 
been legally granted a pardon,’* or who has not been legally discharged by the Magis 

6 (41) 28 Ain 1941 All 337 (337 338) 42 Cn Ii Jour 883 ILB (1941) AU 635 196 Ind Cas 4B0 
" - ed filing false affidant tnaft 

ot accused under Ss 199 


tlie High Court for tcanster ) 

( 28) 16 AIB 1928 AU 182 (184) 29 Cn 1. Jour 336 Badiw Efian v Emperor 
( 22) 9 AIB 1922 Lah 113 (118) 3 LaU 46 23 Cn L Jour 899, Ohulam filuliammsd v Emptrer 

- - - -nperor^ PirQaiir BaUhShah 

V Emperor 

Tnlhavan v Emperor 

( 08) 8 Cn L Jouc 878 (379) 1 S nd L B 124 Imperafor v Khan Mahommtd (Statements la affidant 
not made to questions put not protected b; claQae (2) ) 

7 ( 27) 14 AIB 1927 Cal 807 (308) 54 Cal 63 28 Cn h Jour 481 Gallaghur y Emperor (Snb 

section (1) o{ S 842 is intended to relate to tbe proceedings srbicli are specified in S 342 ) 

[But see ( 96) 19 Slad 209 (210) l Weir 850 g«ccn Empresi y Bhashyam Cheth (Affidavit m 
revision is not admissible )] 

8 ( 20) 7 AIR 1920 Nag 255 (256) 16 Nag L B 9 21 Cn B Jour 769 Oomnda SamfcAiyi 
Emperor 

( 87) 1887 Pun Be No 33 Cr p 83 (85 86) Slal Smgh y Empress 
[See also ( 68) 6 Bom H C B Cc 1 (2) Reg y Narayan Sun^r ] 

9 ( 04) 1 Cn L Jour 1066 (1067 1068) 1904 Pun Be No 81 Cr, Sardar Khan v Emperor 

( 15) 2 AIB 1915 Ssnd 43 (45) g8indI>B43 16 Cn Ii Jour 632 Harwmal Parmanand v Emperor^ 
in i9 -.n/iT-r " ittf Khan y Emperor 

I Roy 


11 ( 92) 16 Bom 661 (663 6G8) Queen Empreny UmaPima 

12 ( 38) 25 AIB 1933 Bom 481 (483) 40 CriZ« Jonc 118 ILB (1939) Bom 42 Emperor y Karam 
Alt GuZdm A2t 

18 ( 37) 24 AIR 1937 Nag 17 (23) 38 Cn I> Jour 237 A 251 ILR (1937) Nag 315 (FB) Awd«m»!fai* 
Guljar y Emperor (But his evidence most ordinanlp he ot leas value than that of a person who has 
been granted a vai d pardon and is no longer ander fear of a pro ecntion ) 
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trnto '* (lop? not cci'vj to lx* nn irrwjn V ixicdon grnntod I > ILo Go\crnment (o 

nn nrciiao(l nftrr the coinTncncx'jncnt of llo tml ja not ono iinlor s S37 nnd ho doca 
n l ccn'io to lio nn accnaot] por^oji lliacvilonco la lliercforc not nlmiaaiblo ngainst 1 la 
CO nccii^ ” 

\\1 crc no accii=o(l jxr on la conticfAf lo ccn*c3 to lo nn nccii ctl person** 
^^hc^c therefore one of soxcrnl co neen'sed la conMCtod on hi3 jlcn of giiiltj Lo Lccoinca 
a comjxjtcnt T\itncs3 ngiinst others T\ho were pnginall} jointlj i ut up for trial Tilth linn 
It T\as nloo held in the undertncnl oned ca^c** that Trbcrc an nccuaod iicr«on pleads guilty, 
his meompetenej of being a Tiilncsa is rcinoTod though ho la comictod on such jlca 
pome time later Wicrc a j roaecut on la Tiitl IraTvn against one of sOTcral accused under 
S he ceftacs to be an accu«ed jxraon nnd is A comivtcnt Tiitncss to Tvhoni nn oath can 
be adinmi tcred in furt i or proceedings “ga others ** 

A cr minal appeal is a eoHtir nation of tl c (.nminai ease and the nppelUnt has tho 
I ri\ il gc of the necu'ed an 1 cannot lx. ndnnoist red an oath ** 

A Magistrate should not put persons onoitli unless he is sail Ged of his authoritj 
to do so Mlicre I e cxnininca iicr-ons agnm^t nbom n complaint is laid befo-e issue of 
j rocesa tho procedure is irregular and illegal ** 

Beet on lo of tho Bonibnj Gambling Vet 1837 oiniiOTTCrs tho Magistrate to exanimo 
as Titnesscs anj of Uio ixrsons arrested and brought before him lu accordanco TTith s c (1) 

( 77) I Bom 610 (618) flcj T Ueinnanta 

( 20) 7 MU 19 0 Uh 216 (21C) I Ut» 10 •I Ct L JoMt 599 2fal and t t E vperor (Mere promisa o£ 
inmua tj to aceomp! ce doci not amount to d scl argo so as to make biin competent witness aga nit 
h s eo-aceused ) 

C06) 4 Cr L Jou( 44 (45 46) 10 Cal U S 647 Pal>a t Singh t Emperor (Cond t onal pardon laral d— • 
Not a competent witness ) 

16 (89) 1889 Bat 461 (461) Ouren Empress * Ltlladfur 

17 ( 06) 4 Cri L Jour ‘>82 (*>83) 1906 1 uo Be No 0 Cr \Uadad\ Enperor 

( 0‘») lOO** Pun Be No 12 Cr p 33 (36) J90-» Pun L B No 100 Ba1 sh t Emperor 
(79)2 All 260 {‘’G*’) Empress of India T AsfgarAli 

[See also {Z6) 23 AIB 1936 Lali 353 (356) 37 Cr L Jour 516 16 Lab 594 Fakir S ngh v 

Emperor ] 

16 (01) 3 Com LB 437 (438) EiigE perorv A inya (PerCand]’ 3 Fulton J coitra) 

( 31) 18 AIB 1931 Cal 341 (343 344) ^8Call214 3‘> Cri L Jour 667 3/uftammad FiiSu/v Emperor 
( 78) 1878 Pun Be No 23 Cr p 60(61 O'*) Muhammad thy Crown 
[See also ( 75) 24 Suth W B Cr 8 (9) Queen v Earn Eutlo i Moo! er]\ 3 

19 ( 01) 3 Bom L B 437 (438) E»ng Emperor V Annyo (Per Candy J Fulton J coitra) 

[Fee ( 92} 2 We r 520 (520 521) Jit re Marttdai null u (Sucb evidence stands on a d Serent foot ng 
from that of an approver or unconv cted accompi e« — Tho Judge is just Bed in saying that the jury 
may look to the ev dence of such person for confirmat on of the story told by an approver )] 

20 (1900) 10 Mad L Jour 147 (158 159 ICO) (TB) N A Subramaniya Aiyar y Queen Empress 

21 ( 10) 11 Cri L Jour 21 {‘>1 2‘>) 5 Ind Cas 21 {4U} Muham nad Nur v Emperor 
(1900) 25 Bom 422 (I’l 428) 2 Bom L It 1095 Quee i Empress y Uossexn Jlaji .dbixi 
(16) 3 AlR 1916 Bom 2‘>9 (‘>31 234 235) 17 Cr LJour2S6 C7o«i id Bafianf v Emperor 

‘ ^ SmgJ 


• Emperor 

( 33) 20 AIB 1933 Cal 149 (149) 34 Crt L Jonr 67S Sudam Chandra v Emperor 
(24) II AIR 1924 Lab 235 (235) ‘>4 Cr L Jour 696 Chlaprolia y Emperor 
(26)13AlR19‘’6Nas426 (427 428) 37 Cr LJoar807 Matadeoy E iperor 
( 06) 4 Cr L Jour 14 j (149) 33 Cal 1353 10 Cal W N OG’ Da lU Singh y Emperor 
Also sec S 540 Note 8 

(But see ( 35) 2‘> AIR 1935 Cal 473 (475) 36 Cn L Jour PIS 157 Ind Cas 640 (DD) Abdul Majid 
y Emperor 


accused cannot 
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POWEr TO EXAMINE THE ACCUSED 


thereof This procedure 13 a special procedure wbicli ovcrnclcs the general law enacted in 
this section A contrary Meii was, however, expressed in the undermentioned case** 

In the undermentioned case*® it wte held that a proceeding for the forfeiture of 
recognizances 13 in the nature of a end xnroccedmg and that the person proceeded against 
can give evidence on oath on his own behalf 
See also S 539 A Note 5 

32 Examination of accused in cross case as a witness — ^^he^e there 
IS a ease and a counter or cross case both xiending it was held in the undermentioned 
cases^ that the examination of tbo accused m the one case as witness m the other con 
stituted a grave irregulaiit\ as it uas impossible to assume m such a case that the 
evidence so given could he impartial Hits vien it is submitted cannot be accepted as 
coircct if it means that such examination is not authorised b\ tho lau The said view 
has not been followed m later cases® In an\ case if the accused is not prejudiced b> tho 
course adopted it mil not vitiate the trial* Sec also tlic undermentioned cases* 

32a Applicability of section to proceedings under section 14 of the 

Legal Practitioners Act The High Comt of Afadras has held that a pleader against 

uhom proceedings arc tal en under s 14 of lie Legal Practitioners Act is an accused 
lierson and he cannot be solemnl;^ aftirmed* The High Court of Calcutta has m the 
undermentioned case* taV.cn a contrarj mcu 

32b Applicability to proceedings under section 145 —None of the parties 
litigating under S 145 can bo called on accused person and therefore tbcj can bo 
examined as n itncsses m tlie case ^ 

33 Examination of accused — Kow recorded -- See Section 304 

34 Destruction of record — Proof of examination — 'Where tho records 
have been destrojed and m his explanation the Magistrate states that the accused was 
examined under this section his statement must be accepted ' 

35 Non compliance with the section — Effect of — There is a conflict 
of opinions as to the effect of a non compbanco with the pro\ isions of the section one bet 

24 (14)1 AIR 1914 Snd 45 (46 47) 8 SndLR309 10 Cti L Jour 447 L\lad'kar Vmtrsw 
Finperor 

25 (lo) 2 AIR 1915 Bon 123 (PS 1'’4) 17 Cri L Jour •» BaMalBal t.a En.'peTOT 

26 ( 71 ) 15 Sutli aV B Cr 87 (88) In re Jel ttnlSvJah (Per Alnslie J ) 

note 02 

1 ( 86) 14 C\1 358 (359 360} Bachu 'MtIJah y SialiamStngh 

< 80) 6 Cal 96 (97 98 101) 0 Cal T Eq) 5>t Hossain Buksh v E npress 
( S3) 13 Cal Tj Rep 275 (’78 279) ChaltO rt Jjatt ^ Moh Eurmi 

2 (04) 1 Cn L Jour 199 (20’ 203 204) 8Cal\VNS44 Salutdev A1 tr ^ E tperor 
( 9’) *’0 Cal 537 (549 o49) Qi een Empress v Chandra Bhwya 

( *’8) lo AIR 19’8 Cil 5 j7 (->59) 56 Cal 400 AOCnLJorSlB SuperiitenJent and Bemembrancer 
of Legal Affmrs Beigaly Murray (Ca?e under Factor et Act) 

3 ( 67) 14 Cal 3o8 (360) Bachii Mullah v Sta Bam Singh 

( 04) 1 Cri Ij Jonr 190 {‘>03 •’01) 8 Ctl W N 344 Sahadev Al r y Emperor 

( ’8) 15 MR 19’3 C\1 557 (>59) 50 Cal 400 30 Cr L Jour 818 Supermte i lent a id Berne nhraneer 
of Legal Affairs Bengal y Murraif 

A ( 25) 1'’ AIR 19’o Cal 1‘’60 (1261 I’C’' ‘>6 Cn Ij Jonr 1015 MakhanY Moitndra 
( 16) 3 AIR 191C Lo Bur ‘’0 (’0) 17 Cn Ij Jout o05 / am Sarup v Emperor 
Note 32a 

1 (63) C Mad 23’ (’33) 1 Weir 116 Ko» a Swifta C7 rft* v Qkwh 

2 (2 ) 9 AIR 19” Cal 615 (o’g 55’) 49Cal73‘» 21 Cti L Jour 33 (SB) E nperor v rajotti Aania 
(Proceedings under th s eect on ate qias -cr niinal proceed ng?) 

Note 32b 

1 (‘’5)1*’ AIR lO"’.) Oudh 286 (‘>86) 26 Cr L Jour 70 Aloliantmod Aj/ab v Sarfaraz 

Note 34 

1 (*>9) 1C A I R 19‘’9 Cal 406 (406) 56 Cal 1067 30 Cn L Jout 5‘’6 Sadagar Chaudhuri v. 

El iperor 
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Note 3S 

J M«/ 27 AIK fsl, ><3 S’i Cn h lour 79i 1 L 11 (1939) T ah C01. 3Mome<l A’atcat r. 

/ mperor 

■( 3r)23 Ainioir OudU 16 (17 IS) SCCn li lour 1303 11 XucJ. •IGI, rmparcr Kanina ShanJar 
(I rcjudice may t>c presumed— 1 ailure toeiatninc hrtl vitiatnl trmi ) 

[Sfc 44) 31 MR 1044 Sa- 192 U9>) II^H (1911) N«g 5S0 4G Cri T. Jour SO • 215 Ind CasQCJ, 
/’roiincial Goifrnnfnt C P d Btrat t Gomajt Bidn (It i« bc«t that Court? elioold 
literally comply witli tli«* rc«jnircment» of 8 312, In new of tbe centre? er«y as to wliellier an incurable 
iliccalily results when the provisions of that section are not complied with )] 

No examination made after close of prosecution evidence 

< 37) 1937 Mad \\ N 774 (*)")) I arnkalamtita v rmperor (I'roriiion Is mandstorv — Accused not 
rxamine'l after prosecution evidence— ConvictiOQ must be set aside ) 

<17)2 AIK 1917 Dom 221 (221) 1C Cfi I. Jour 767, Krtsopn A'lnjnpfl r rmperor, 

(33) 20 AIK 1933 Cal 3J7 (313) 34 Cn liJour 719, Iloo^ly CJnnsura .Viuneipafifj/ \ Keshab 
ChaiKirn 


i 2C) 13 AIK 192G I ah GG7 (CG^i) 27 Cn L Jour 1000, 3lr. D^mello v Mr$ Demeth 
( 0") 3 Cn L lour 332 (333) 0 Bom L R 356, Finpfrar t Sritnlya Alma (Nou-corapliance of tliL, 
mandatory provuion raises a presumption of prejudice ) 

( 2'-) 17 AIR 1923 Bah 382 (396) 30 Cn 1. Jour 18, 1 nlchard r, Ftitperor. 

<31)13 Ain 1931 Jfad 241 (241) 82 Crt L Jour 777, ^ufuraya 3/i«faIiar v Deianjamani lludltar 
(I’rovisioQ IS maudalory — Lxamination of prosecution vcitncss after cxammation of accused — Latter 


must assin be examined ) 

< 21) 8 AIR 1921 I>om 370 (371) 23 Cn L loot 91, Emperor x Emhnijt ilancJterji (Non examiostion 
in Bummons'case ) 

( 21) 8 Ain 1921 Bom 374 (376, J77} 15 Bom 672 * 22 Cti L Jour 17. Fernundei x Emperor 

( 22) 9 AIR 1922 Bom 290 (291) 40 Bom 441 23 Cri L Jour 47, Culabjap x Emperor 

< 14) 1 AIK 1914 Cat CG3 (6C3 ) : 41 Cil 743 (747 746) IS Cn L Jour 190, Mohammad Suesain 
\ Emperor 

( 23) 10 AIK 1923 7Iad C09 (610) • 46 Usd 419 . 24 Cn L Jour 647 (F D) T ariMi Eouther x 
Emperor 

( 23) 12 AIK 1925 Pom 170 (172 172) 60 Bom 42 ’ 26 Cn L Jour C90, Emperor x Naihu (Accused 
examined before the do c of prosecution evidence but not after) 

< 26) 13 A I K 19 >6 Bom 67 (5S) 60Bom31 27 Cn L Jour 165, D K Gamadiax Emeeror, (Kon* 
coopbaoce coosCitufei ifiegslity— CcaseoC of accused does not adeci ) 

( 29) IS AIK 1928 Bom 140 (141) , 29 Cn I> Jour 635, fmperor x Ebau Dharma (Examination of 
witnesses alter examination of accused— Accu^ not further examined Bubsequently ) 

( 21) 6 AIR 1921 Cal COS (GOG) 27 CnL Jour 621 £<isAi v Bamu, (Proper coucso u to remit the case 
for re trial ) 

(■23) 10 AIR 1923 Cal 470 (482) 50 Cal 518 24 Cri L Jour 219 Promolha Nath x Bmperor 
( 24) 11 AIR 1924 Cal 975 (976) 51 Cal 924 26 Cti L Jour 15 remembrancer of Legal Affairs, 
Bengal x Saluk Oiandra 

(24) 11 AIR 1924 Cal 17J (153) 25 Cri L Jour 4C0, Sadeudra C/miidra v Emperor (Re trial should 
be ordered ) 

( 23) 12 AIR 192} Cal 574 (773) 24 Cri L Joor 913, Jlontid AU x. Sn Kissen Cosain 
( 28) 29 Cn L Joiir 382 (383) 108 Ind Cas 381 (Lab). Bat Khan x Emperor 


sitates a re trial ) 

( 2’) 9 AIR 19'22 I ah 45 (j") 23 Cri L Jour 154, Ilaji ilukammad BdKsh x Emperor 
( 24) 11 AIR 19’4 Lab 724 (736, 737) 25 Cn Ii Tour 1020 hanal-Chandx Fmperor 

< 25) 12 AIR 19‘5 Lah 288 (288) 27 Cri L Joor 87, ClutM dfi v King Emperor (Questioning accused 
IS mandatory ) 

( 2G) 13 AIR 11^26 Ixih 51 (52) go Cri L Jour 1370, ATuAummad Sad\g v Emperor 
( 2li) 13 AIR 19JC Lah 551 (55>) 7 Lab 564 27 Cn L Jour 1007, Laehman Singh x Emperor 

< 26) 13 AIR Lah C83 (fi83) 27 Cn L Jour KKJ, Ismail v Emperor 

< 26) 13 AIR 1920 Lah G84 (084 C87) 27 Cn L Jour 1021, 2 asal /i/uiiad v Bmprror (Vote by 
Magistrate that accO'Cil does not wish io add to his previous statement U not proper compliance with 
Section 312 ) 
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POWER TO EXAMINE THE ACCUSED 


( 27) 14 AIR 1927 Lah 720 (720) 29 Cn L Jout 125 Akhlar Mohammad v Emperor (Magistrate trying 
ca'e transferred — Successor beginning trial rfenotnbat not again examining accused under S 313 — 
Held proceedings were vitiated ) 

( 28) 15 AIR 1928 Lah 230 (231) 29 Cn L Jour 905 Emperor v Gian Singh 

( 34) 21 AIR 1934 Eah 96 (96) 16 Lah 60 35 Cri It Jour 1394 ^aram Dm v Emperor 
( 34) 21 AIR 1934 Lah 415 (415) 35 Cn L Joor 1447, Amir v Emperor 
{ 34) 21 AIR 1934 Lah 631 (632) 36 Cn Ii JonrlOl Anand Prakish y Emperor 
( 34) 21 AIR 1934 Nag 213 (215) 31 hag L R 49 35 Cn L Jonr 1457, Jlari Erishnaji t Emperor 
(Magistrate not examimng accused vrhen xrntten statement filed ) 

( 21) 22 Cn L Jour 593 (593) 62 Ind Cas 870 (870) (Pat) Ttlak Qope v Bhayaram 
( 20) 7 AIR 1920 Pat 471 (475 479) 21 Cn L Jont 705 5 Pat L Jour 430 Saghu Bhumij v Emperor. 
(Written statement cannot take place oi examination nndecS 342 ) 

( 20) 7 AIR 19‘’0 Pat 729 (729 730) 21 Cn L Jour 793 Suraj Pandey v Emperor 

( 21) 8 AIR 1921 Fat 11 (12) 22CnLJoar427 6PatLJourl74 Oulant Rtuul v Emperor 

( 21) 8 AIR 1921 Pat 109 (114) 22 Cn L Jour 417 6 Pat L Jour 147, Fatu Santal v Emperor 
( 22} 9 AIR 19‘’2 Pat 5 (6) 23 Cn L Jout 114 Balkesar Singh t King Emperor 

( ‘>2) 9 AIR 1922 Pat 212 (213) Ram Nandan Singh v Emperor 

( 22) 9 AIR 1922 Pat 296 (297) 23 Cn L Jour 440 Pnrmeahtoar Lai MtUer r Emperor 

( 22) 9 AIR 1922 Pat 299 (299) 22 Cn L Jour 2}9 Rameshwar Smgh v Emperor (Accused examined 
before evidence for prosecution closed ) 

( ‘>3) .V King Emperor 

( 25) jh V Emperor 

( 26) gh V Emperor 

( 34) 21 AIR 1934 Pesh 75 (7a) 35 Cn L Jout 1361 Anar Gul v Emperor 

( 18) 5 AIR 1918 Upp Bur 43 (44) 4 Upp Bur Bui 18 18 Cn L Jour 944 Emperor t Hga Po Mya 

( 23) 10 AIR 1923 Rang 132 (133) 4 Upp Bar Bol 127 25 Cn L Jour 319 King Emperor v JJga Sein 

(Particulars of ofienee not explained ) > 

( 27) 14 AIR 1927 Rang 19 ( 19 ) 4 Rang 361 27 Cn L Jour 1364 King Emperor ▼ Hgti Po Byu 

(Accused not examined under S 342 Re trial ordered even though accused bad been acquitted ) 

( 26) 18 AIR 1926 Sind 1 (3) 20 Smd L R 31 26 Cn L Jout 15ol (PB) Emperor v Nabti 
( 26) AIR 1926 Smd 231 (28'’) 19 Smd L R 121 27 Cn L Jour 1290, Emperor v Pano 
( 92) 1892 Bat 625 (G2S) Queen Empress r A/anofn 

( »T KyanBaw 

hi (Not a mere error of form — But ’ll here no 

piejLiua.e nieU uuuti wui HOC intetkre )j 


Examination after prosecution witnesses were examined and before iheir Cross examination 

( 23) 10 AIR 1923 Cal 196 (197, 198) 50 Cal 223 24 Cn L Joor l98 Motahur Ah v Emperor 

( 24) 11 AIR 1924 Nag 61 (S'*) 25 Cn L Jonr 713 Krishnappa v Emperor 

( 28) 15 AIR 1928 Nag 162 (164) ‘>9 Cn L Jour 475 Mahammad Hayat Khan v Emperor (Failure to 

etanuse aiSer socobS erms-naBuoatioa oS re-eaiied mioaaser that the jllegslit/ onl/ aficcted 

such portion of the trial as was subsequent to the sti^e at which it occurred ) 

(33) 20 AIR 1933 hag 192 (193) 34 CnLJonr340 EmpewV Jwirbi (Omission to esamme accu-cJ 
after second cross-examination of re-called witnesses ) 

(29) 16 AIR 1929 Bom 447 (448 450 451) 31 Cn L Jour 403 Emperor 'v OennGopal 

( 31) 32 Cn L Joor 623 (6'’3) 130 Ind Cas 845 (Cal) JfoAarrwm Muhammad v Emperor (Statement 
after exammatioD and before cross examination of prosccut on witnesses ) 

(•25) 12 AIR 1925 Nag 44 (47) 20 Nag L R 174 26 Cn L Jout 971 (FB) Local Government v Mona 
( 23) 10 AIR 19'’3 Cal 164 (16 1) 49 Cal 1075 24 Cn L Jour 3 OuUan Lai v Emperor (Accused 
examined alter the examination m-chief of some of the prosccut on witnesses but not exammed again 
after another witness for the prosecution Lad been examined after the cross examination of the previous 
witnesses) 

( 23) 10 AIR 19‘’3 Cal 668 (668) 60 Cal 308 25 Cri L Jour 799 Jummon Christian v Ei iperor 

(Examination of accosed alter examination In-chief of the prosecution witnesses is not sufficient — Be 
must bo examined after their cross-examination and re-examination ) • 

(24) 11 AIR lO**! Cal 182 (182 183) 2i» Cri L Joor 2b9 Haro Nath Malo v Ala Dux (Examination 
before cross-cxaminat on of prosccut on witnesses ) 

( 34) 21 AIR 1934 Iiab 648 (648) 86 Cn L Jonr 468 iTundatt Lai v Emperor (Failure to examine 
after second cross-examination ) 

( 3 1) 21 AIR 1934 Oudh 457 (458, 459) 35 Cn L Jonr 1417 10 Luck 235 0«7 ar v Emperor 
( 2^) 0 AIR 19^’2 Pat 158 (159 160) 22 Cn L Jonr 697 6 Pat L Jour 644 Milarjit Singh v King 
Emperor ( Examined includes cross-examination and ce ezaminat on ) 
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tlio o)"<'r\ftlion'? of tlicir Ix)rilehii>? of the Pru) Council m Ayyar ^ King- 

] j)j;vror' to ibo folloninR ffTocl 

Tlicir LonUliiIfl nrc nnillo to rcRiiRl Iho disol>Pilienco to nn cx]irc'<i3 proM«ion 
(IS to fi tiioclp of trnl as a mere irregiihnts Such a ilirnsc, as irrogularitj, is not 
PI I roprnto to the illegslitj of trjinc nn nccusetl person for mnnj ilifTcrcnt offences 
nl the saino time and tlroso offtnecs hcing sprtiwl o\er a longer iieriod tlian Ij law 
conlil liixe Iwo joined together in one indictment ' 

In the undcriucntioned cases* a conlrarj new lias Icen CTprc-v<d, namclj, that n 

non comj liance nith llic fcction does not \itiato llio trial unless tlie accused has been 

< 2>) 12 AIR 1925 IwiDg 3G3 (361) 27 Crl L Jour 330 AhKhaungy KMtg Ftni^ror (No examination 
after (urtlicr cros -nsminalion of prosecution witnesses ) 

( 27) n AIR 1927 Sind 175 (175 176) 81 Sind L R 331 24 Cri L Jour 417, Motanlhan \ Emperor. 

Asking general questions 

( 42) 29 \IR 1912 Snd 33 (37) JLR (lOJl) Kat 532 199 Ind Cas 78 43 Cti L Jour 454 (DD) Emperor 
T r\n\laiiJio!kah Ibrahvnthah 

< 36) 25 AIR 1938 S nd 97 (94 99) 39 Cri L Jour CIS 32 Smd I> R 709 Itaban Lain v Emperor 
(Confes on forming integral part of prosecution ease — FaUure to examine accused about it is not 
covered bv S 537 — Retrial should bo ordered ) 

(2j) 12 AIR 1923 Tat 312 (34 1) 2G Cri L Jour 716 Durga Itam r Emperor fAIR 1922 Pat 338 1 Pat 
375 dissented from — Court must ask specific questions — General questioning is not enough ) 

< 21) 8 AIR 1921 'tad 679 (G'O 691) 23 Cri L Jour 697, In re Hatnamalai Eonan (Accused not 


Taking joint statement from several accused 

<37) 24 AIR 1937 Siod 301 (301) 39 CriLJoat59 32 Smd L R 80 Emperorv 8hM.a!omat 
(31) 18 AIR 1931 Dorn 132 (135) 55Bom3>6 32 Cri L Jour 572, PalUruftni] v Empetor 
( 08) 29 Cri L Jour 469 (469) 109 Ind Cas 117 (Lab) Otrdhan Lai t Emperor 
(20) 13AIR19‘’0Lahl83a5S) 27 CnL Jour 408 $ Lab 551 AJf GAosift t Emperor 
Examination after the defence began * 

("Jo) 12 AIR 19^5 Cal 480 (480) 51 Cal 933 26 Cri L Jour 801, Surenira t hmaidt 
Miscellaneous 


3 Failure to examine at all 

(40) 2? AIR 1910 Bom 314 (314) 42 Cn L Jour 71 191 Ind Cas 90, Emperor r Kondtba Balaji 
(When statement of accused 13 not taken at all prima /ocie be is prejudiced ) 

( 37) 21 AIR 1937 Oudh 130 (131) 37 Cti L Jour 404 12 Luck 24 Emperor r Br>jlat (Failure to 
examine raises presumption of prejudice but it can bo rebutted } 

(26) 27 Cn L Jour 719 (720) 91 Ind Cas 911 (912) (All) t Emperor (Examination after 

some onl; of the prosecution witnesses were examined— Ko farther ezamination aRer all the witnesses 


( 24) 11 AIR 1921 All 763 (763 764) 26 Cn L Jour 132 Ganga Sahai v Emperor {Held accused 
was not prejud oed by irregularity ) 

{ 35) 22 AIR 1935 All 217 (219) 36 Cri L Jour 1290 57 AH 666 Sifl Ram v Emperor (Summary 
trial — Mere fact that statement of accused has not been recorded is not fatal ) 

Cil) 11 AIR 1924 Oudh 111 (112) 24 Cn L Jonr 661, Nageshar Prasad t Emperor (Court reading 
out accused s statement m cross-case and getting it admitted by him — Held that 8 312 was not 
properly complied with and procedure followed amounted to grave irregularity — However accused was 
not prejudiced ) 

( 25) 12 AIR 1^’3 Oudh 491 (491) 26CnLJoar655 Emperor v Sheopal (Accused held prejndiced ) 
{■26) 13 AIR 1926 Oudh 421 (124 4’5) 27 Cn L Jour 83’ Girdftars Lat r Emperor (Oraiss on to 
*1 when pot prejudicing the accused 

■ ■ • ■ ituicartT Emperor (Accused not 

. 0 interfere as accused were not 


prejudiced ) 
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(23) 12 AIR 1923 Pat 4U (417 418 419) 4 Pat 483 26 Cri L Jour 811, Sayid Mohuiddin t 
E mperor 

( 29) 16 AIR 19‘’9 Pat 64 (64) 29 Cn L J<h« 771, SheoduU Hoy t Emperor 

{ 3^) 19 AIR 1932 Rang 100 (191, 19») 10 Bans 511 34 Cci L Jour 1 >l (FB), Emperor t Njo Po 
M\ n 

(34) 21 AIR 1934 \U 389 (390) 33 Cn L Jour 781 Hikmal Ah v Etnperor (\lhere there la pre- 
judice it will vitiate trial ) 

{ ’6) 13 AIR1926 Bom 231(232) 50 Bom 174 ^7 Cri It Jour 1335, Emperor v IlarjuanValji (Accused, 
putting m written statement on questioning by Magistrate — Omission to orally examine is not illegality ) 
[See ( 35) 22 AIR 1933 Cal 6O3 (606) 36 Cn L Jonr 1340 62 Cal 479 Emperor v Ajakar Mandat 
(Sessions trial — Omission to examine the accused in the committing Magistrate s Court does not 
vitiate trial )] 

[See also (’21) 8 AIR 1921 Cal 269 (270) 23 Cn L Jour 41, Ganjadliar v Reed 
( 83) 2 Weir 403 (405) 7u Ike matter of Qandi Tatatya (Assumed ) 

{ 19) 6 AIR 1919 Cal 696 (700) 46 Cal 411 20 CrI L Jonr 24, Ah Foony v Emperor ] 

Examination before the close of prosecution evidence 

(42) 29 AIR 1942 Ondh 342 (343) 43 Cn L Jour 603 200 Ind Cas 90 Enm Udit v Jagamiatk 
(Failure to re-examine accused after croas-examination o£ prosecution witnesses after charge — bo 
prejudice caused — Conviction not illegal ) 

(38) 39 Cn L Jour 841 (842) 177 Ind Cas 56 (Ondh) Kandkt v 3/itniCipaI Board Rae Bareli 

(Failure to re-examine accused after a court witness is examined » Hdd accused not prejudiced ) 

( 36) 23 AIR 1936 All 319 (320) 37 Cn L Jour 710 JJa/ia Mahomed v Emperor (Accused examined 
before framing of cha^ but not after second cross-examination ■— Irregularity is cured if no injust ee 
IS caused ) 

(86) 23 AIR 1936 Oudh 311 (ai”) 37 Cn L Jour 610 12 Luck 263 Baekelw Lai r Emperor 
(Failure to re-examine accused after the close of prosecution evidence when he has been examined at 
length before will not vitiate the trial unless it is shown to have caused prejudice ) 

(38) 23 AIR 1936 Pesh 211 (213) 33 Cn L Jour 899 Hassan v Emperor (Failure to examine after 
the second cross-examination will not vitiate trial onless prejudice is caused ) 

(23) 10 AIR 1923 All 81(82 83) 45 All 124 2iCtlLJout67 BeehuChaube t Emperor (Exam 
nat on of prosecution witness after record ng statement ) 

( 26) 13 AIR 1926 All 3oS (3S3 359) 27 Cn L Jour 405 Ekaeko Mai v Emperor 

( 27) 14 AIR 1927 A1U75 (476) 49 All 551 23 Cn L Jour 399 Sudaman v. Emperor 

( 28) 16 AIR 1928 All 22? (227 228) 30 Cn L Jour 530 Emperor v Jhahhar Mai 

( 24) 11 AIR 19‘»4 Lab 84 (98 89) 4 Lali 01 2a Cn L Jour 801 P A Bjrne v E» iperer (I rest 

examination of accused after examination of prosecatioo witnesses recalled by aecnsed is not nece^ry ) 

( 2o) 12 AIR 19'’o Oudh 422 (4'>^ 423) 28 Oudh Cas 130 26 Cn L Jour 1301 Emperor r Bnj 
Behan (Non-examination after second cross-exam nation ) 

( 25) 12 AIR Oudh 603 (604) 20 Cn I* Jour 1374 Khut wn Singh v Emperor (Do ) 

( 30) 31 Cn L Jour l7l (172) 120 Ind Cas 753 (Pat) Gurdtal Singh v Bholanatk Hal lai 

( 25) 12 AIR 1925 Rang 238 {‘>60 261) 3 Bang 139 26 Cn L Jour 1336 Nga Sla U v Emperor 

(29) 16 AIR 19'’9 Rang 331 (332 333) 7 Rang 470 30 Cn L Jour 1164 Subbayya r Emperor 

( 29) 16 AIR 1929 Siad 5 (5 6) 23 S nd L B 1 29 Cn L Jour 932 Allah Dilo r Emperor (Addi 

t onal evidence not disclosing fresh facts) 

( 3'’) 19 AIR 1932 Sind I63 (166) 34 Cn L Jonr 161 Emperor v Rihan Dodo (No fresh examinat on 
after additional proaecntion evidence — Held there was great probability of accused bavmg been 
prejudiced ) 

( 34) 21 AIR 1934 Sind 67 (67 69) 28 Sind L R 106 35 Cn L Jour 1175 Iltdayalullah v Emperor 
(No fresh examination after additional prosecut on evidence } 

Examination after the defence was over 

f 27) 14 AIR 1927 Col 330 (331) 28 Cri Ii Jonr 347 Tameskhan v Rajjabah [Obiter ) 

(’26) 13 AIR 1926 Pat 393 (394) 27 Cn L Jour 1017 Balagobind Thakur v Emperor (TecLu cal 
failure to comply 13 not fatal In the absence of prejudice — AIR 1925 Pat 414 4 Pat 488 26 Ccl L 
Jour 811 followed ) 

Failure to question specifically 

(43) 32 AIR 1945 All 81 (86 ) I L R (1915) AH 5jS 46 Cn L Jour 750 2'’0 Ind Cas 432 JFaUfm » 

V Emperor 

(4'’) 29 AIR 1942 S nd 102 (103) IL B (lOn Ear 112 43 Cn L Jour 799 20“’ Ind Cas 200 Bhagwan 

3 , T- — , — 3 3 3 .fr. , liabibties 

fjust ce) 

( 

( 

pala (See ob^rvatioQS of Robert* C J) 
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]rcjultmll\ tlic imco-liin nloiUO In Mul Sahman s Knig EmjKror* nhicli was 
n nv nri'^mq nnlrr s tto of tlir I o«l« their LonWiiis of l!ic l’rl^> Council {Intin'^uslicd 
Siilramfinta If/j/ur i ru v on th( proiinl tlnV in thit cn’se the 1 rocrOure Klojlctl na^onc 
wliicli til*' (o<lc j'O'iilnely juohibitnl nn«l In hi tint nn onu-v ion or irrcguKntj m the ci'c 
of otiitr ] roiHion-* of the ( ole nniccoininmcil bj an> j rolnl lo fion of An> fnilure 
of jiHtice hiMU" Ixyn ilierol\ occn«ioiio! i5 not ciioti„Ii to wnrnint the qinshni'i of fi 
conxiction ll 13 Milinittrd tint the jroM^ion^ of f]ii3 Bcction are construed ns 

coinc\ing a t'o^itnc n-oliilition the «nM.3 holding that a non conij hmeo ipso facto 
Mtiatc3 con\iction riiuiio re consider it ion 

Where llic non coin]lnncc uilh the «cction w lichl to Mtinto the trml whether hj 
rcison of ] rc]udice to the accn-<d or indci’cndenth of aoj prejudice, ordinanlj , the jiroper 
course n to order a re trml from the •tosje at nhich the proMsions of this section uero not 
comi lied with ^ In other word- tlie mittcr «ho«ld bo sot right hj ftgain questioning the 


(3G) 19 C Oudli N !Cl (3C'>, 106) Shafaat t Fmpfror (Aeeu«cit charged with oflence under 

S 117 Penal Cate, T\ Ui other cl arges No question in re<pect of not having been committed or in 

respect of its common object pul to the accusal — lUld accused was prejudiced by omission and the 
trial vit at«d ) 

( 3^) 2 j Ain 193S Nag 2'i t (‘*85) 40 Cti L Tour 19T I L B (1939) hag 63S Xana Sadoba t Emperor 
(30) 17 UR1930JUngll4tU8) 7Rin,»8il Jl Cn L Jout 337 Afniinj; iJtf C/iif t Emperor (In 
complicated cases merely asking general questions is not sufficient) 

Questions m the nature of cross examination 

(*30) 17 AIR 1930 Ring 3’1 (333 till 8 Rung I7i $2 Cn L Jour 23 U Ba Th\n t £ nperor 
(Conviction si onld not bo set as le unless fill iro of justice has been occasioneil } 

Miscellaneous 

( 42] 29 AIR 1943 S nd 123 (126] I L R (1913) Kat 1>2 44 Cn L Jour 367 20o Ind Cas 309 £iitprror 
T Rasiit Rux (Three accused — Written sutement filed by one dittoed by others — Statement with 
drawn and replaced by another which merely omitted obje'tionable matter — Second statement 
signed by one accused only -i,- Omi'Siou to examine again under S 342 beld not prejudiced accused ) 
l3}jg2AlB193jAllSl7(‘>l9) S6 Cn L Jout 1290(1291) S7 A» $60, Sia Bam r Emperor (Parti 
culars of examination if any had taken phcc, ool record^ — Held, accused was not prejudiced ) 

( 86) 23 AIR 1936 Oudh 16(17 18) 86 Cn L Jour 1303 (1304) 11 Luck 461, ifmperor v Aartma 
shanTiar (Prejudice may be presumed in circumstances of a case ) 

( 93] 169d Rat 73S (733) Queen Emvrea t Eoiha Han (Held that as the accused had a v giliint 
pleader they had probably suHeted no prejudice by the Sessons Judge haring ignored the prousions 
of this section ) 

[Sec (40)27 kIR 1940 Pat 393 (293) 41 Cn I« Jour 267 FeroteKaeir £mperor (Accused examined 
after cla«e of arguments — Such procedure even if amounts to irregularity is such that it seriously 
prejudices the accused and tlie trial is Titiated — 06if«r )J 

4 ( 27) 14 AIR 1927 P C 44 (48 49) 5 Bang 63 54 Ind App 96 28 Cn L Jour 259 (PC) 

5 ( 40] 27 AIR 1940 Rom 314 (315) 43CnLJouc71 191 lad Cas 90 £inpm!r t Eondiba Balajt 
l'38) 23 AIR 1938 Nag 283 (285) 40 Cn Xr Jonr 197 1 L It (1939) Nag 686 Hana Saddut r Emperor 

(Noa-compliance — rrial vitiated by prejudice to accused — Retrial ordered from point at which defect 
occurred) 

(37)24 AIR 1937 Sind 2‘’1 (224) 38 Cn I»Joor996 SlSindLB 470 Khairo y Emperor (Failure 
of Blagistrate to ssk explanation from secused on a vital point necessitates a retnal — Que.tion of 
illegahty or irregularity of such non-compliance was not adverted to ) 

{■33) 20 AIR 1933 loih 1002 (1003) 35 Cn L Jonr 104 Tej Bam v £»ipcror (Except where the case u 
a petty one) 

{ 28) 15 AIR 1928 Lah 230 (‘*31) 29 Cn Ii Joor 903 Emperor t Ginn Siiijh (Appellate Court may 


under the «pectal eireumstmces of the case) 

(21) 11 AIR 1924 Pat 370 i376) 24CnLJoot475 BaUeoDubeyr Emperor 
( 26) 13 AIR 1920 Pat 29 (29) 26 Cn L Jour 1289 Bam Claran Singh v Emperor 
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accused as required by this section and then bj calling on him to enter on his defence® 
The Court remanding the case should not 1 eep the case on its own file and simplj call for 
a re submission after taking the necessary examination , it should remand the whole case 
•to be tiled on the merits as if it were before the Court for the first time^ But where the 
case IS a pett> one ® or the offence is merely techmeal it has been held that it is not m 
the interest of justice that the case should be tried de noio and that the accused should be 
acquitted 

Where questions are put in contravention of the section such as questions in the 
nature of cross examination,'® or where further evidence is taken after the examination of 
the accused and the lattei is not examined again under this section," the answers given m 
-the one case and the further evidence taken in the other should bo rejected and not taken 
into account It will not be proper for the Judge to take into consideration circumstances 
appearing in the prosecution evidence against the accused if he had not drawn his atten 
tion to them in his examination and called for an explanation '* In cases where the 
evidence against the accused is entirely circumstantial unless the Magistrate has elicited 
from the accused any explanation he has to give m respect of the facts appearing in 
evidence against him the trial will be vitiated and con\iction based on such evidence 
cannot be sustained " 

An objection on the ground of the failure to comply with the provisions of this 
section raises a point of law and can be taken at the hearing of an apphcation for revision, 

( 2a) 12 AIR 1925 Smd 127 (129) ISSiodLRlOl 25 Cri L Jour 662 Jhangh v Emperor (Unless 
the appellate Court on goiu^ mto merits of the case holds that there is so case against the appellant 
— Retrial not ordered under special circumstaoces of the case ) 

[See ( 4‘») 29 AIR 1942 Smd 102 (103) I L R (1942) Kac 112 43 Cti L Jour 799 203 Ind Cm 206 
Bhagnaniat Jagonnalh V Emperor (Cbarge andet S 420 Penal Code — Misrepresentations and 
manner of cheating not set out with precision in charge — Retrial held should start from before 
framing of charge ) 

X 42) 29 AIR 1943 Sind 33 (37) I L R (1911) Kac 53‘> 43 Cn L Jonr 453 199 Ind Cas 78 (DR), 

iperor v Bmiladhothali Ibrahmihah {Retna! of entire case ordered so as to enable pro eeution to 
place its case in proper and legal manner )] 

[See alia ( 21) 2“’ Cn L Jour 598 (599) 02 Ind Cas 870 (871) (Pat) T*lak Gope t Bhaja Bam )] 

6 1 25) 13 AIR 1925 Nag 433 (433) 26 Gri L Jonr 142o Wasttdeor Emperor 

7 (23) 12 AIR 1925 Cal 172 (172) 26 Cn L Jour 313 i/if -46iiuj Samad t Emperor 

8 ( 87) 1937 Mad W N o74 (575) Varahalamnta ▼ Emperor (Case under Ss 3‘*3 and 114 Penal Code ) 

{ 36) 23 AIR 1936 Oudh 16 (18) 38 Cn L Jonr 1303 11 Luck 461 Emperor v Zar«na Shankar 

(Aceosed charged under S 4 QambLng Act not examined in accordance with S 342 — Trial held 
vitiated bat retnal held not necessary ) 

( 34) 21 AIR 1934 Lah 415 (415 416) 35 Cri L Jonr 1447 Amir v Emperor 
( 33) 20 AIR 1933 Lah 1002 (1003) 35 Cri L Jonr 101 Tej Bam v Emperor 


Emperor 

{ 08} 8 Cn L Jour 62 (64) 4 Low But Bui 244 Qautuf Gyi -e Emperor (Questions about confession 

inadmissible Therefore answers to sneb quest ons are inadmissible ) 

{ 09) 10 Cn L Jour 325 (339 340) 3 Ind Cas 6^5 (Cal) Khudiram Bose T Emperor (Some questions 
proper and others m the nature of cross examination — Answers to former may be considered ) 

(16) 3 AIR 1916 Mad 407 (408) 39 Mad 770 16 Cn L Jour 623 In re Abibullah Bowthan 

(Questions put when no evidence implicating the accused had been taken—Anawers held not admiss ble 
in evidence ) 


• imhant 

explain 

1 1 

( 

( 
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t Itbonqli it n-ns not tirpcd in tho Courts Wour nnd n not set forth m tho ftpplicition ’* 
Itiit in rcM«ion irocccilinfr’ the nirfi Court H not hound to interfere e\cn if the non 
■conipl nnee T\ilh S ^12 is 1 ell to !« illegal’* 

\M ere a Mn^i^trato examines an accused person before nn> cndcnco boa been 
Tcconlcd It hns iKen hell that Buch statements emnot bo rejected as inadmisaiblo on 
account of tl o irregulantj m rrocedure and that the) mn> bo iilonco aa being admissions 
tinier S 21 of tho I MJcncc Act’® 

343 ,* Except as provided in sections 337 and 338, no influence, by 
Vo influencr^ io means of any promise or threat or otherwise, shall be used 
beosed to induce to an accuscd person to induce him to disclose or withhold 
■d «eio urcs any matter within his knowledge 

1 Scope of the section — Section 163 is an analogous provision applicabla 
where an tnifjtipahon is proceeding under Chap \IV This section applies to accused 
persons and during the stage of iiijMtrics and Inals ’ The t\ord3 accused person hate 
iho same moaning as the word accused in S 3t2* and unless influence is used to a person 
who IS an accused within the meaning of that section this section docs not apply® 
Thus it does not apply where an inducement is offered to a mtness and not to an accused 
person then under bail * See veto 31 on s si" as to the meaning of accused person 

2 " Except as provided m sections 337 and 338 ” ~ Sections 837 and 8«8 
provide for tho grant of pardon to accused persons Except under those eecfions no 
cnducement can be offered to an accused person to make any disclosures Thus a 
■con litional pardon cannot be tendered by anj aiilhonty sat o as prot idod by ss 837 and 838 ’ 

• 188 2 S 343 1872 } S 3A4 1861 S 203 

14 ( 21 ) 8 AIR 1921 Pat 415 (118) 22 Cti h 3o<n U2 Uoinuddin v Emperor 

15 { 42 ) 29AIB1912 0adb34‘’{343) 43 Cri L Joot 503 20l)IndC«990 Earn Udtt v Jagannalh 

(Pro eeut on w tnes^es cross^xaouned •— Acco ed oot aabed wbelber be wished to make further state 
ment High Coart w U not interteee lo tevis on unless prejud ce is shown ) 

^ ~ t will order 


16 ( 93) 1893 Bat 679 (680) Queen Emprfse y Narayeti 

Section 343 — Note 1 

1 ( 37) 24 AIR 1937 bag 17 (21) 38 Cn h Jour 237 & 2jI I L B (1937) bag 315 (FB) Amdiitnxyan 
Gttljar V Emperor 

2 (37) 24 AIR 1937 bag 17 (21) 38 Cn I« Joor ’37 A 231 I L It (1937) bag 315 (FC) Amdtimiyan 
Guljar V Emperor (The express on "accused person u this sect on mean* one who is in the array 
of the accused persons nnder Inquiry or trial) 


■ T Emperor 

(Person though could he tied th accused under S 239 not so tred — Such person i* competent 
w tness — Overruled by AIR 1937 bag 17 I L B (1937) bag 315 33 Cn L Jour 237 A 231 (FB) on 
another point ) 

Hole 2 

1 ( 06} 4 Cr L Jour 44 (45) 10 Cal W b 817 Pahan Singh r Emperor (The evidence oi accused taken 
under eond t onal pardon a wholly inodinias ble ) 

[See also ( 36) 23 AIR 1936 Lah 353 (355) 16 Lali 694 37 Cfl L Jour 513 Fujir Singh r Emperor 
( kssum ng that S 343 is a bar to s pardon being tendered to an accused person dunng the coarse of 
trial olherwue than m accordance w th S 337 or 6 333 it would only male the ev deuce of such 
approver inadm ss ble )) 
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accused as required bj this section and then bj calling on him to enter on his defence ® 
The Court remanding the case should not keep the case on its oto file and simplj call for 
a re submission, after taking the necessary examination , it should remand the n-holo case 
^0 be hied on the merits, as if it 'uere before the Court for the first time^ But where the 
case IS a petty one,® or the offence is merely techmeal,® it has been held that it is not m 
the interest of justice that the case shonld bo tried de novo and that the accused should be 
acquitted 

Where questions are put in contravention of the section, such as questions in the 
nature of cross examination,^® or nhere further evidence is taken after the examination of 
the accused, and the latter is not examined agam undei this section,’^ the answers given in 
the one ease and the further evidence taken m the other should be rejected and not taken 
jnto account It will not be proper for tbe Judge Jo bike into consideration circumstances 
appearing in the jirosecution evidence against the accused, if he had not drawn his atten- 
tion to them m his examination and called for an explanation ** In cases where the 
evidence against the accused is entirelj circumstantial, unless the Magistrate has elicited 
from the accused any explanation he has to give m respect of the facts appearing m 
evidence against him, the trial will be vitiated and conviction based on such evidence 
cannot be sustained 

An objection on the ground of the failure to comply with tbe provisions of this 
section, raises a point of law and can bo taken at the hearing of an apphcation for revision, 

I’SS) 12 AIR 1925 Sind 127 (120) 19SmdLR10l 25 Cri L Jenf 6D2, Jhflrtjh v Emperor (Uales* 
tlie appellate Court on going into merits ol (be case, bolds (bat there is no case agamst tbe appellant 

Cri L Jonr 799 202 Ind Cas 206, 
>enal Code — Misrepresentations and 
tetrml held should start from before 

. Rat 532 * 43 Cri h Jonr 453 199 Ind Cas 7S (DD), 

tetnal of entire case ordered so as to enable prosecution to 

place Its case in proper and legal manner)} 

[See also ( 21] 22 Cti L Jour 598 (599) C2 Ind Cos 870 (871) (Pat) Tiletk Gopt v Bhayn )] 

14 Penal Code) 

. runa Shankar 

(Accused charged under S 4, Gambling Act, not examined in accordance with B 342 — Tnal held 
vitiated but retnal held not necessary) 

(•34) 21 AIR 1934 Lnh 415 (416 416) 35 Cn L Jonr 1447, Amvr v Emperor. 


• , ■ Emperor 

( 08) 8 Cn L Jonr 62 (64) 4 Low But Rot 244, Oaung Oy\ t Emperor (Questions about confession 
inadmissible •— Therefore answers to such questions are inadmiss blc ) 

( 09) 10 Cn L Jour 326 (339 340) 3 Ind Cas 625 (Col) Rftudiram Bose v Emperor (Some questions 
proper and others in tbe nature of cross examination — Answers to former may be considered ) 

( 16) 3 AIR 1916 Mad 407 (408) 39 Mad 770 16 Cn L Jour 623, In re AbibuUah Rowthan 

(Qoestions put when no evidence unplicatmg (be accused had been taken— Answers held not admiss ble 
in evidence ) 


imham 

explain 


he non- 




^o iNFLCENcrs TO EP USED TO isDUCF Di^CLOSunrs [S 343 N 1-2) 1878 


it wft'' not nrRod in tho Courts bclon nnl is not ect fortli in tbo apjljcation” 
put in rcvis on in-occwting^ llie IIiRb Court is not hound to inforfore c^en if tbo non 
coniflmnco with s lia is held to 1x3 illrgiU* 

Were ft Afn"! trnto OTHmmos an Accused poreon loforo ftnj csidenco bos been 
Tccortlol it bn? I'wn held tint such sfatoments CAnnot lo rejected ns inadinssible on 
ncco int of tl e irrcpidftnty in proccduro and tint they inny bo evidence as being ndinissions 
unler s 21 of the 1 Mdcnco Act.’* 

343.* Except as provided in sections 337 and 338, no influence, by 
Nomnucncesto means of any promise or threat or otherwise, shall be used 
beu=ed to induce to an accused person to induce him to disclose or withhold 
4iscio ures any matter within his knowledge 

1 Scope of the section — Section 163 is an Analogous provision applicable 
Tvbere an inieihgation is procooding under Chap xiv This section applies to accused 
persons and during tho stage of iHjMirirs and /ria/s ’ Thenords accused person have 
the ■same meaning as the word accused in S 312* and unless influence is used to a person 
xrho IS an accused ivithin the meaning of that section this section does not apply* 
Thus it does not apply where an inducemont is offered to a witness and not to an accused 
person then under bail * See bote 31 on s 312 as to the meaning of accused person 

2 “ Except as provided in sections 337 and 338 ” — Sections 337 and S«a 
provide for the grant of pardon to accused persons Except under those sections no 
inducement can bo offered to an accused person to make any disclosures Thus a 
conditional pardon cannot bo tendered by any authority save as proi ided by ss 837 and 838 ^ 

■ 1882 S 343 1872 S 344 1861 S 203 

14 (’21) 6 AIB 19‘’1 Pat 413 (418) S'’ Cn L Jour 442 Motnuddtn r Emperor 

15 ( 42) SO AIB 194‘> Ou<3b 342 (343) 43 Cri L Jour 503 200 lad Cas 00 Pam Udit r Jagannalh 
(Proseeot oa vltnes.es cross examined — Accused not asked vhetber be visbrd to make further state 
aent — n gh Court v U not intetfete in rev s on unless prejod ce is sbovo ) 

fas) 25 Ain 1933 Lab 832 (33’) 40 Cn L Jour 160 Gurdas Stngk v Emperor (R gh Coart will order 

letr al only vben prejadice is caused to the accused due to noo-compl acce v tb tbs sect on ) 

( 26) 15 Ain 1933 L.ab 230 (231) 29 Cn L Jour 90a Emperor t Oia > Singh 

{■26) 13 Ain lO’O Lab 553 {o34) 27 Cn L Jour 727 Haeara Singh v Emperor 

( 32) 19 AIB 1932 Oudb 113 (113 114) 33 Cn L Jour 81 1 Pttam r Emperor 
( 21) 8 AIR 1921 Pat 374 (375) 22 Cn L Jour 460 liamnath Eai v Emperor 
P08) 7 Cn Ii Jour 4‘’2 (42“’ 4'’3) 4 Low Bur Bui 143 Emperor r Da Pe 

16 ( 93) 1893 Bat 679 (680) Queen Empress t Narayen 

Sect on 343 — Note 1 

1 ( 37) 24 AIR 1937 Nag 17 (21) 38 Cn L Jour 237 & 2ol I L R (1937) Nag 315 (FB) Amdiimiyan 
Gul]ar V Emperor 

mdumiyan 
the array 


V tness — Orerruled by AIR 1937 Nag 17 I L R (1937) Nag 815 
another po nt ) 

Note 2 


r Emperor 
X - IS competent 
33 Cn L Jour 237 A 2ol (FB) on 


3CrPC. 118 




1874 [S 343 N 2-4, S 344] NO INFLT^ENOES TO BE USED TO INDUCE DISCLOSURES- 


Where the p-iraon tendered turns out to bo illegal under S 3-37, it uould bo nnlawfnl 
to examine the accused as a witness and bis statement would bo irrele\ ant and inadmissihlo 
in evidence ^ 

3 No inlluence, etc. An accused person is neither bound nor is tinder an- 
ohligation to male any admission injunous to his own interests No judicial officer should 
attempt to compel him to make any such admission ' Where however, the accused wishes 
to make a statement of his own accord, it is not nec^sary that the Magistrate should give- 
Inm any caution before taking his statement* The eliciting of an admission by putting, 
nords into the mouth of the accused is nntair* 

An accused person is not bound to produce his co accused who are absconding and 
the Court cannot exercise any pressure upon him for the purpose of producing them * 

An assurance of amnesty given to a toitness is not within the mischief of th& 
section and does not affect the competency of the witness, though it may affect his 
credihilitj ® 

4 Evidentiary value of statements —See also Note 6 on S 163 This section 
does not declare u'hat the consequences ‘nontd be if an accused person did make a 
statement under inducement ^ It seems to be however, clear that the statements so made 
would be inadmissible in evidence 

344. (/) If, from the absence of a witness, or any other reasonable- 
Power to postpone or cause, it becomes necessary or advisable to postpone- 
adjourn proceedings the commencement of, or adjourn any inquiry or trial, the 
Court may, if it thinks fit, by order m writing, stating the reasons therefor*, 
from time to time, postpone or adjourn the same on such terms as it thinks- 
fit, for such time as it considers reasonable, and may by a warrant remand, 
the accused if m custody 

Provided that no Magistrate shall remand an accused person to 
Remand custody under this section for a term exceeding fifteen days at 
a time, 

( 2 ) Every order made under this section by a Court other than a 
High Court shall be m writing signed by the presiding Judge or Magistrate.- 

Explanation — If sufficient evidence has been obtained to raise a 
EeasonaWe cause suspicion that the accused may have committed an offence* 
foriemana and it appears likely that further evidence may be obtained 

by a remand, this is a reasonable cause for a remand 

• 1882 S 344 1872 Ss 194, 208, 219 , 264, 16 S1 Ss 224, 26 9, 253, 377 

2 ( 02) 1902 Pun L R No 52 Cr p 191 (192 195) Durga y Emperor 
( 02) 1902 Pun Re No 12 Cr p 83 (36) 1902 Pon L R No 100 NaU Eahsh v Emperor 
Jtote 3 

1 ( 97) 19 All 291 (292, 293) 1897 All W N 52, Jn the matter oj Qudar S%ngh 
(1864) 1 Soth t\ B Cr 24 (24) Queen v Eamdkun Sing (Honorary Mag strata holding out promises to 
prisoners as inducement to them to confess ) 


1 ( 16 ) 8 AIR 1916 Bom 229 (233) 17 CriL Joiir256 Uoi»«dB<jItanf t rmprror 
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(S 344 N1--21 1875 


Synopsis 


1 Leg sistive chingts 

2 Scope and applicabniiy oi tbe section 

3 Postponement and adjournment 

4 Postponement ol case sine die 

5 Inquiry or trial Soe Seel on 4 (1) eUuscOi) 
5a Adjournment by public proclamation 

6 May if it thinks 1 1 

7 Reasonable cause for adjournment 
S Stating the reasons therefor 

9 Adjournment to and trial on holiday 

10 Advancement oi hearing 

11 Stay of crim nal proceed ngs 

12 Adjournment ol one oi two cross cases 

13 Power of High Court to set aside order of 

adjournment 

hOTE to Ibc Synops s See the Kol 
Adjournment of appeal — Costs See h,ote 15 
Go ts aga n t absent accused See ^ote 15 
Detent on — Per od of See ISote 16 
Detent on — lietber Intended to be penat See 
bote IS 

Grounds held fnsaffic ent for adjoursmenC See 
hiote 7 

Protract on of tr al^^Impropr ety of See hole 2 


14 Power oi Sess ons Judge orD strict Mag s 

trate to stay criminal proceedings pend 
ing beiore subordinate Magistrate See 
hole 11 

15 On such terms as it thinks lit Costs 

ISa Adjournment for cross examination of pro 

secutlon witnesses in trials of warrant* 
cases — Power to Impose terms on 
accused 

16 Remand 

17 Distinct on between detent on under 

S J67 and under's 344 

18 Grounds of remand 

19 Remand in absence of accused 

20 Period of detent on 

21 By a warrant 

22 Magistrate s 1 ability for unreasonable 

detention 

9 ndicnted for fbe follon ng top es 
Remand for gett ng a confe son — Remaod when 
object onable See Note 18 
Remand in ba lable cases See S 498 
Remand to pol ce custody See Note 16 
Revison See Note 13 
Second remand See Note 16 
Who can be ordered to pa; co ts See Note 15 


1 Legislative changes — . There nas do separate chapter jd the Codes of ISCl 
aod 1672 dealing the general provisions applicable to all kinds of trials Hence » 
provts on of adjournment was made under each chapter lelating to different proceedings 
such as preliminary inquiry b} Hagislrales trial of ttarranl cases of summons cases anl 
sessions trials When the 1662 Code n-as passed rc cast ng in many respects the tno former 
Codes some of the general provis ons appl cable to all kinds of trials were clubbed together 
in chap ssiv and the Courts power to adjourn and remand was provided for m s S44 
The section as re enacted prOMded also for the postponement of the comniencewewt of an 
inquiry or trial for which there was no provis on in the Codes of 18G1 and 1872 In the 
present Code the words if it thinks fit in sub s ( 1 ) were inserted between the words the 
Court may and b> order in writing etc 


2 Scope and applicability ot the section — This section provides for the 
postponement of the commencement or the adjournment of any inquiry or trial and also 
for remand of the accused where such postponement or adjournment is made Thus after 
a 3Iagstrate has taken cognizance of an offence his powers of postponement and adjourn 
ment are regulated by this section * 

The policy of law is that criminal cases should be disposed of with the least possible delay * 


Section 344 _ Note 2 


3 Ind Cas 280 (DC) 


} Ind CiU 269 (DC) 


£. nyetUT v Mil i-u u m 

(41)28 AIB 1911 Snd 185(187) ILR (1941) Ear 35» 43 Cri L Jour 63 196 Ind Ca4 751 J 3 U 

TiatarMt Su 23 an v Emptror 

( 29) 16 AIR Nag I** (43) 29 Cn D Jour 109^ Raofmat v Sampal (Intent on of Code Is that 
cr mmal trial should be continued from day to day until tenamat on ) 

( 25) 12 AIR ig’S Cal 1017 (1019) 27 Cn L Jour J29 Tkmai Jama Uenry Jrnup t Eedar 2\ath 
Oheu (Whether considered from the po nt of v ew of tbe complainant or ot the accused delay is 
Inexcusable ) 



1876 is 344 N 2-31 


rOWER TO POSTPONE PROCEEDINGS 


The object is to avoid hardship to the parties and witnesses* li tho accused is m 
custody, frequent adjournments will be a harassment to him and, from the point of view 
iof the prosecution, time will efface recollection of facts The longer the period allowed to 
elapse from the time of the arrest to the tiiuo the witnesses gue evidence, the greater is the 
probabilitj of confusion and of the truth temg obscured * The section consequently provides 
that a postponement or adjournment can be given only in two cases — 

(0 wbero w itnesses are absent or 
(2) lor any other reasonable cause* 

It 13 not expedient for a sessions trial to be adjourned When once begun such 
trial should be continued de die m dtem — from daj to day — until it is finished® The 
section applies only to proceedings m tnquirus and trials It does not apply to appeals,^ 
or to proceedings in revision ® 

As to other provisions relating to adjournment, see Sections 229, 508 and 526 

3 Postponement and adjournment — The section empowers the Court not 
only to adjourn an enquiry or trial, but to poatpone its commencement Thus, a Magistrate 
receiving a complaint may postpone the issue of a process under S 204, and is not bound to 

( 26) 13 AIB 1926 Cal 102 (104) 26 Cn L Jout 1050 Ilash Dihary v Corporation of Calcutta 

(Frequent adjournments at the mstanct of the prosecntion coodemned ) 

( 17) 4 AIR 1917 Sind 73 (76) 18 Cn L Jout 54 (57) 10 Sind h R 149 Jehangtr PerosshaJi v Ganga 
ram 27au>»al (Do— Siod Courts Cnminal CticuUts Ch S B 22 } 

( 23) 10 AIR 1923 Cal 725 (727) 25 C« Ii Jout 492, SAermuH v Corporation of Calcutta (Long 

adjournment for three years condemned ) 

*" * ahomni Ii>rahm v Emperor (Piotracted 

Krtf (Constant unnecessary adjournment la 

( 17) 4 AIR 1917 Smd 46 |47) 18 Cn L Jout 834 11 Sind L R 27, F TT SoUr v Emperor (Pto* 

tracted trtal by lengthy cross examination) 

( 32) 19 AIR 1932 Pat 276 (278) 34 Cn L Joot 263, Eirdh* Chand v Darl-am Jayasval (Numeroos 
adjournments in petty cases) 

( 30) 17 AIR 1930 Pat 241 (243) 9 Pat 115 31 Cn li Jout 789 Narapan v Emperor (Do ) 

( 68) 9 ButU W B Ct C r 6 (6) 

( 99) 2 Bom L R 322 (323) Queen~Empres$ y ilahadu Tukaram 

( 29) 16 AIR 1929 Cal 776 (776) 31 Cn L Jout 614 Sirajuddin Ea$i v Sergeant B Je tner (The case 
of an accident to & motor due to the negligent and lecfclcss dnvicg of ano^et motot cat ought to be 
tried within a week ) 

12 AKV 1925 Oadh 531 (Wy') 21 Oodh Cas h27 25 ^Sn Ij Soot Bahadur v 

(A delay of over fout and ball months in beanng an appeal would amount to denial of justice m a 
majonty of cases ) 

• tfwn of 

ind the 
on the 

story of the prosecution)! 

3 (1865) 4 Sulh W R Cr Cir No 12 p 1 

(See also (24) 11 AIR 1924 Calls (44) 25 Cn L Jout 1313 Z> E ZJilIinyltMrsJ v EmperorJ 

4 ( 25) 12 AIR 1925 Cal 1017 (1020) 27 Cn Ii Jout 129 TAomas James ilenri/ Arnup v Eedar 
Belli Ohose (Simple assault case which could base been disposed of within a few daye took a period 
of more than u year) 

5 ( 36) 23 air 1936 Smd 235 (236) 38 Cn L Jout 119 30 S L R 357 JeCtanand v Talitlrani 

6 ( 1“’) 13 Crl 1 j Jout 861 (862) 35 All 63 17 Ind Caa 797, Badri Frasad v Emperor (Evidence 

’ ’ ‘ ^ case remamlng 

fixed for scs 

■ stpone tnal to 

• ■ - uraj Plicn r 

Emperor 

8 ( 36) 23 AIR 1930 Siad 235 (230) 33 Crl L Jout J19 SO S L R 357, Jef/ianand v TcAtlram 




rowER TO rosiroNE rnocKEDiNcs 


1S 344 N3-6I 1877 


r>A5‘< fln> onicr tinier S 202 S 203 or 8 20j immcdiatol> aficr ciamining tho complainant^ 

In llie unlcrmrnljonctl ca^o* Ibo ]kinib 0 > JJigh Court pointed out tJio desirability 
of haMng a fixtsl lime cncli daj for the pnrposo of appointing new dales for cases which 
cannot be retched on tint da> 

4 Postponement of case stne die — A postponement or adjournment of a 
case 5t«c dte is not m accordaneo with this or any other provision of tho Code^ The 
postpoDctnent or adjournment under this section can only bo from timo to timo and 
for such timo as the Court considers reasonable i e for fixed and definite periods* 
See also ^otc ii 

5 Inquiry or trial _ See Sect on i (1) cl&n«e (L) 

Sa Adjournment by public proclamation — An adjournment must under 
this section be by an order in urtling It is irregular and objectionable to adjourn a trial 
b> j ublic proclamation ' 

6 "May, if it thinks fit.” Tlie«e words show that the question of post 

poncraent or adjourment of an enquirj or trial is a matter of tho Court s discretion The 
discretion is however not an ariilrtiry ono but should bo exercised judiciously and only 
in cases w hich come w itbm the terms of this section * 

A Court 13 not obbged to paj attention to a telegram from a pleader of one of tho 
parties aoking for adjournment* 


Note 3 

1 ( 25) 12 ilR IS^S Pat 619 (620 6S1) 26 Cn L Jour 1179 itom Saran Stng t Kikhad Narai i 
Singh (ComplKiDant examined and ease po tponed till disposal ot counter ease ) 

( 29} 16 AIR 1929 Cal 381 (282) 31 Cri L dour 262 Bam Oolam Stngh v Sarat Clandra (Even 
apart from S 344 the Mag strate under lobereot juried ct on has jurisdict on to postpone eommenee 
meat of proceedings ) 

2 ( 34} 21 AIR 1934 Bom ISO (133) 35 Cri L Jour 1139 In re Jamnaiai iitghjx 

Note 4 

1 ( 42) 29 AIR 19 12 Cal 210 (221) ILR (1941) 2 Cal 281 43 Cn L Jour 539 199 Ind Cas 269 (DB) 
£»np<ror r iSd Ebrahim 

{ 4'’) 29 AIR 1942 Lab 256 (257) ILR (1913) Lab 726 43 Cn L Jout 665 202 Ind Cas 609 Kehr 
Bingh t £irpal Kaur (Process issued— Mag strate must in warrant case proceed in accordance with 
Cbap XXI — Order directing invest gat on under 8 156 (3) and adjourn ng hearing sine die is iBegal ) 
(41) 28 AIR 1911 Smd 186 (187) ILR (1911) Kat 35*’ 43 Cn L Jour 68 196 Ind Cas 751 (DB) 
Agha NayaraU Sultan v Emperor 

( 41) 43 Cal W N 819 (8‘>2} (DB) Emperor v RaJamatah (Prosecut ng Inspector applying for adjourn 
ment for defin te per od to enable b m to obtain orders of Government regardmg prosecut on — Magi 
strate adjourning case sine die as be did not feel sure as to when the prosecut on would be ready to go 
on with the case— Order illegal ) 

(09) 9 Cn L Jour 35 (36) 13 Cal W N 104 8 Cal L Jour 564 Ahdur Rauf Alia v Bahamuddt 
(Adjournment sine dte of proceediogs under B 145 ) 

( 32) 19 AIR 1932 Smd 214 (216) 27 Smd L It 17 34 Cn L Jour 139 tTarac^iond V Emperor 
(D st nguisb Dg 11 Cn L Jour 7— Adjoumment sine dte pendmg disposal of another case ) 

(33J20 AIR 1933 Smd 358 (359) 27 Bind L it 219 35 Cn L Jour 517 iJmpcror v Dinatshah 
Bajansltah (Cnmmal ca<e for theft — Civil suit by accused for declaration of t tie to property removed 
— Held crun nal case sbonld not remam undisposed t U decis on of civil su t ) 

[But 6ce ( 10) 11 Cn L Jour 7 (8) 4 Ind Cas 537 (Cal) Our» Das Hatara v ireal/iernt ] 

2 ( 26) 13 AIR 1926 All 421 (122) 27 Cri L Jonr 560 JSTewaJ Bam v Emperor 

Note 5a 

1 (1870 71) 6 Mad n C R App nil (xm) 

Note 6 

1 ( 7'’) 17 Sutb W R Cr 55 (57) 9 Bcng L B 354 Uuthoora Nath v Beera Dal (Absence ot reason 
able cause for adjoummg enqu cy— ITgh Court under B IS of Charter Act set aside order of MagLtrato 
adjournmg enquiry ) 

2 (40)27 AIR 1910 bag 283 (283) 41 CnL Jonr 685 Bhanicarnngh r Su\hramsingh (EspeckUy 
where the telegram does not amve until after the proceed n^ are over ) 




TO rOSTEONE TEOCEEDINGS 


^878 IS 344 N 7) 

7. Reasonable cause for adjournment. — An adjournment can be 
granted only on the ground of the absence of a witness^ or for any other reasonable 
cause ^ As a general rule Jlagistratcs should refrain from granting adjournments save 
in cases vvhere they are clearly necessitated for the purposes of justice* 

The following have been held to bo good grounds for adjournment : 

(1) To enable the accused to secure the attendance of hts witnesses* 

(2) To enable an accused to examine such of his witnesses as he has produced * 

(3) To enable an accused to engage the services of a pleader to properly defend 

himself m complicated cases® 

(4) "Where the accused’s adv ocate is absent at another place to fulfill a long standing 

engagement ^ 

(5) Where a large number of witnesses have been examined for the prosecution 

and the accused wants two days' time to consider what evidence he should 
produce ® 

(c) Where the counsel for the accused m a capital case wants to cross examine the 
witnesses on the following day os he was not prepared to cross examine on 
that day* 

(7) IVhero a patty is asked to cross examine a witness at G So p m, and he asks for 
tune on the ground that tho pleader is not then available 
(e) Where the accused is tried for separate offences and an appeal is pending against 
the conviction in respect of one of such offences.^^ 

(9) Where a new witness is produced m the Sessions Court who was not exammed 
before tho committing Magistrate i\n d the accused wants time on the ground 
that it 13 a surprise to him ** 

Note 7 . . 

1 4-- . . t witnevs reported 


a for by Prtbecntmg 
. magistrate’s duty to 
being proceeded witb 


3 { 30) 17 AIR 1930 Pat 241 (243) 9 Pat 113 31 Cn L Jour 789, Caravan v Cmpiror (Petty crimi- 
nal case — Parties shoald appear at drst lieanng for completion ol entire trial — Adjournment should be 
deprecated in such case ) 

4 ( 14) 1 AIR 1914 Lah 84 (84) 15 Cri L Jonr 621^ Lai Stngh v Emperor 

. 

■ ■ ice 


ordered by High tourl)] 

7. (’ll) 12 Cri L Jour 474 (476) 12 Ind Cas 82 (LB) E J, Esleies v Emperor 
8 ( 20) 7 AIR 1020 Pat 25 (23) * 21 Cri L Jonr 321, iZameilluiar v Emperor, 

S. ('14)1 AIR 1914 Cal 831 (335) 41 Cal 299 . IS Cri L Jour 596, Sadastv T Emperor. 
Also see S 286, Lote 10. 
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do) For producing nmlcnal docmncnU filed in n ciiil case’* 

(II) W*I>crc m a eossions trial it ts found that a uitncss i3 ab<<cnt and tliercforo hi3 
dcjxKiition I'oforo tbo committing Magistrnto could not bo rccei\cd and tbo 
^itnc«3 bas con'=cqucntlj to bo Bunimoncd '* 

The follon mg ba> o been held not to bo suflicicnt grounds for granting an 
adjournment 

( 1 ) To enable the acciiccd to get a ruling from the High Court on a point of larr '* 

( 2 ) The alscnce of a co accu<yxl and desirability of a joint trial 

(3) To enable the complainant to examine witnesses whom ho had not eared to ha\e 

in attendance,” 

d) To enable a part} to summon witnesses where sufficient time has already been 
allowed for the jurpose 

<5) To enable tbo prosecution to find out cxidenco the existence of which is entirely 
problematical ” The High Court of Lahore has however, held that an adjourn 
ment maj be granted to gne opportumt} to the complainant to collect evidenco 
though for sucli purpose it should bo sparingly granted 
<G) To enable the prosecution to eiamino witnesses not named in the chalan ** 

<7) To enable the pleader of ona of tho parties m a petty case to he present where 
the pleader of tho opposite part) was present and the dato bad been announced 
beforehand ** 

(S) The absence of the counsel of one of the accusd m a sessions case in which a 
number of witnesses bad been summoned ^ 

A Full Bench of tho High Court of Lahore bas held that this Code is not appbcable 
lo contempt proceedings and that even if 6 SI4 be held applicable to such proceedings 
'wbero the Court is scandalised and an attempt is mode by a scurrilous publication to 
nindemune and impair tbo autbont} of tbo Court, immediate action is necessary to 
Tindicttte the autbont} of the Court and tbo proceedings will not be adjourned merely 

33 (21) 22 Cri L Jour 335 (336) 61 lod Cos 63 (Cal) Snwambhar Boy v Amutuddt (Order retusiog 
adjournment (or purpose o( proeuticg necessary documents is an arbitrary order constituting dental 
o( justice ) 

36 (74) 21 Suth W R Cr 56 (j7) Queeni Lulftun SantI al 
[S«<a(jo (S’) 12 CalL ReplSO (121) BmprwT Sagambar (Depos t ons before comm tt ng Magistratu 
taken m the absence of accused — Froseculion fa I ng to lay down any basis foe such reception of 
evidenc6_AdjoummeDt for summoning material w toesses is necessary ) 

Also see S 512 ^ote I** 

15 ( 07) 7 Cri L Jour 400 (401) 12 Cal W N 601 (604) ilobeth Sonar r Emptror (Postponement 
granted for obta sing ruling of High Court on the point whether certain coins were King e coins or 
not) 

< 33) 20 AIR 1933 S nd 17 (20) 26 Smd L R 255 35 Cri Ii Jour 90S Abdullah r Emperor 

16 ( 01) 1 Ijow But Rol 60 (61) Queen Empress y Ifga Tun Ilia 

< 2*’) 9 AIR 19^2 Cal 334 (333) 49 Cal 182 2^ Cn Ii Jour 465 Bilhnghurst T ilTee^ (Principal accused 
absent ] 

17 (23) 12 AIR 1925 8 nd 815 (316) 26 Cri L Jonr958 S/er v J/ir J/a/iomed 
Also eee S. 250 Rote 9 

18 ( 74} 23 Buth W R Cr 9 (II) C) alun Temirt t Sukedad Khan 

i 23) 10 AIR ms Mad 185 (186) 46 Mad 253 24 Cri I. Jour 84 In re DtruMh J/nssain (Where 
accused d d not ask for fresh process after the witness (a led to attend though ser\ed ] 

19 ( 30) 17 AIR 1930 Rang 76 (77) 7 Rang 692 SI Cri L Jour 296 Ah Phone v Emperor (At a 
stage when case is ready for beating ) 

20 (42) 29 AIR 1912 Uh 256 (257) ILR 0943) Lah 726 43 Cri L Jour 865 202 Ind Cas 609 (DB). 
Aelir Singh \ Ktrpal Kaur 

-?* *” ^ ^ Emperor (Prose* 

- ■ ' ■ ■ • ramnngk, (Telcgtaia 

23 (37) 21 AIR 1937 All 171 (171) 38 Cri L Jonc 416 Eofug Rum r Emperor 

/ 
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because an application has been made by the accused to His Jlajesty through His- 
Excellency the Viceroy under s 220 (2) (b) of the Go\crnment of India Act** 

8. “Stating the reasons therefor ” — The reasons for tho adjournment 
should be clearly expressed on record It is not enough that a reasonable cause exists 
Such cause should be stated m the order ttie prisoner is entitled to know what such 
cause 19, and an appellate Court cannot form an opinion of its reasonableness unless it is 
stated on record * 


9 Adjournment to and trial on holiday. — A trial of an accused person on 
a Sunday or other holiday would nob necessarily make the proceedings illegal or invalid* 
"Where however, the result of taking the unusual procedure of trying tho case on a hohday 
IS to cause prejudice to the accused as for example, by preventing bim from engaging a 
pleader to defend him, the conviction will be set aside* 

10 Advancement of hearing — This section does not stand in the way of 
the Court advancing the hearing of a case to an eather date, provided due notice thereof 
13 given to the parties* An accderation of the date of bearing agaipst the washes of the 
accused or his pleader is not proper * 


11 Stay of criminal proceedings — This section authorizes only the post 
ponement or adjournment of a criminal case from Ime to time and does not contemplate 
a staj of proceedings for an tnde/intte ■period (see Note 4 above) But every Court has an 
tnheieni powei to stay a case pending on its 61e where it is necessary for the ends of 
justice to do so* The power of the High Court in this respect is expressly recognized by 


24 ( 42) 29 AIR 1042 Lah 105 (107) lUB (1942) Lah 411 43 Cn L Joar 599 200 Ind Cas 182 (FB)» 
In r$ S L QdiAa lidhore 

Note 8 


ipcars neces- 

) 


1 Set (68) 10 Suth "W R Civ 850 (331) 1 Bang L R A C 17 InrtD Abf&hvn (Applicability of 
Lord 8 Day Act ) 

2 ( 71) 8 Beng L R App 12 (12 13) Quean v Sargobmd Dalta (System of tryiog cases by Magistrates, 
^bile moviog about from day to day also condemned ) 

( 64) 1864 Suth W R Gap Cr 2 (2 3) Ortjamonee v Jssur Chundtr (Magistrates should not take up 
]udic al iTOrk ou a Sunday ) 

( 16) 2 AIR 1915 Bom 254 (255) 16 Cri L Jour 752, Baban v Emperor (Trial on Sunday or other, 
holiday irregular as contrary to Criminal Circular No 37 of the Bombay High Court ) 

( 30) 17 AIR 1930 Nag 255 (258 2od) 31 Cn L 2oar 70S Qirian v Emperor 

Also sees 340 Note 4 and S 537, Note 25 


Note 10 

1 ( 29) 16 AIR 1929 Nag 42 (43) 29 Cn L Jonr 1092 Roofmol v Sampat (Beeanae the intention of 
the Code is that criminal trial should proceed from day to day) 

2 ( 98) 1898 Fan Re No 14 Cr F 32 (33) Sarantdtn v Queen 

Note 11 

1 ( 16) 3 AIR 1916 Lah 174 (175) 17 Cn L Jonr 7 (8) Parsraot t Jalal Dm (Criminal action stayed 
pecdmg disposal of civil suit) 

( 66) 2 Bom II C R Cr 384 (385) Beg v DaUukaram (A Mag strata is not warranted in convicting and 
imprisoning a person for disobeying an order the legality of which u then properly under the consider* 
ntioD of an appellate Court ) 

(21) 11 AIR 1924 Mad 888 (888) In re Pertasaamy JlfufAirpan (Stay of criminal proceeding until 
disposal of civil 1 tigation between parties respecting same subject matter should be ordered where t tie 


Exeommunicat on by Roman Cathol a priest — Cnmloal prooeedmg stayed until complainant csta- 
bluhed the Illegality of priest a acts In a civil Conrt)] 
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& 6C1A of the Code* The Iligb Court bad also indepemlent of S 6G1A po^\cr tinder S lOT 
of the Goicmntcnt of India Act 1915 to staj proccalmgs m subotxltnato Courts in tlio 
exorcise of its ]0T\cr3 of siipcrintoadence o\cr mfertor Courts* But under 8 221 of tho 
Goicrnment of India Act 1935 which corresponds to S 107 of tbo Act of 1915 the High 
Court has now no jKiwcr to interfere with tlio jodicial orders of tbo lower Courts "oo 
sub 9 (2) of S 221 and tho underincnlioncd cases* 

Questions rerj often anso as to whether a criminal proceeding should be stayed 
during the pendenej of a ciiif proceeding m respect of the same or substantially tho samo 
subject matter Tboro is now a consensus of judicial opinion that there is no xnianahlo 
rule that a cnnimal proceeding should be stayed pending the issue of a civil suit * but that 


CBut see ( 29) 16 AIR 19'*9 S nd 115 (116) “3 Sind L R 2'’5 30 Cn L Joar 399 Hamchand v Emperor 
(No poncr except under S 311 to adjourn from time to time ~ The question of inherent poirer was 
not adverted to ) 

(27) 14 AIR I9>7 Had SSI (Sol) 28 Crt !• Jour 619 Murugan 7 Gutha Rami (Do) 

(33) 20 AIR 1933 Smd So8 (3o9) *^7 Sind L R219 3SCn li Joai 517 Emperor v Dinalshah Eajai 
s)ah (Following A IB 19 ’9 Sad 115 23 Smd L B2o> 30 Cn L Jour 399 and AIR 1933 Sind 2l4 
27 S ud L R 17 34 Cn L Jour 139 ~ Criminal case for theft — Civil suit by accused foe declaration 
of title to property removed — Held cnminal case ahould not rema a nod sposed 1 11 decis on of civil 
su t)] 

2 (' 28 ) 29 Cn L Jour 1053 (1035) 112 lad Qis 477 (Bom) Jehangir v Framjt Ruslomjt IFaiia 

(Cnnunal proceed ng need not be stayed where accused is not likely to be prejud ced by criminal proceed 
ing be ng allowed to proceed ) 

(26)13 AIR 19’6 ill 30 (83) 4SAH60 26 Cn L Jour 1483 Kanha%ya Lai y Bhagvandas (Pro* 
ceed Qga in both Civil and Criminal Courts regard og <ame dispute } 

3 (23) 10 AIRmS Mad59r (49o) 25 Cn L Jour 290 Afombta t 5uda:am«(7i« 

( 96) 23 Cal 610 (614 616) Rajkumarty BamaSundan (Rampoi J contra) 

( SI) 18 AIR 1931 Pat 411 (414) 33 Cn L Jour 147 Jagannalk v lla}agopalachari 

( 08) 8 Cn E Jour 890 (391) 31 Mad 510 4 Mad LT 180 IireJojxah 

( 07) 6 Cri L Jour 131 (IS*^) 30 Mad 226 Inna Jtgar v Emperor 
[See ( 21) 8 AIR IS”! All 365 (366) 43 All 180 22 Cn L Jour 236 Bagkunwar S\ngh v Emperor ] 
[5ae also ( 24) 11 AIR 1921 Mad 235 (236) 24 Cn L Jour 640 inkamma v AdribhoUu ] 


r38) 25 AIR 1938 P C 1 (3) I L B (1939) Kaf (PC) 1 1939 F C R 13 180 Ind Cas 547 (FC) Pashupat* 
Bhartty Secy of State 

( 38) 23 AIR 1938 All 639 (640) 180 Ind Cas 31 Lakskm* Iro t and Steal Uanvfacturxng Co v Firm 
Fuidhey Lai Manm Lai 

( 38) 2j AIR 1938 Lah 80 (81) I L R (1938) Uh 377 176 Ind Cas 764 Peoples Bank of Northern 

India V Kanaya Lai (11 gb Court eaunot interfere with judicial orders m the exercise of ita 
adxn nistjat re lonctxms ander 8 321 } 

( 38) 25 AIR 1938 Lah 443 (442) 178 Ind Cos 292 Amar Stngh » Secy of State 
5 ( 43) 30 AIR 1943 Smd 10 (10) I L R (1942) Kar 193 44 Cn h Jour 167 204 lad Cas 232 (DR), 


> (It most bo 

assumed that each Court must be allowed to proceed v tb the bus acss on its file without anv interven 
( on of tb s kiijd ) 

( 33) 20 AIR 1933 Lah 37 (38 39) 34 Cn L Jour 96 (98) Bashesharnalh v Ilatan Chand 
( 16) 3 AIR 1916 Lah 137 (137 138) 17 CrI L Jour 205 (206) Nur Dm v Emperor 
( 30) 17 AIR 1930 liib 60'’ (803) 31 Cn L Jonr 1053 Lortnd Singh v Emperor (Rule of staying 
cnminal tnal when civU 1 1 gation is pend ng is mJe o! prudence and its app! cation mast depend on 
mer ts of each part colar case ) 


' in Bam (Order can be 

just fied only on spec a] grounds the general rule being that Ibe II gb Court should avoid 
proceed ngs ) 
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the matter is entirely one of dtscj etton of the Court to bo exercised having regard to the 
merits and all the circumstances of the case* The real principle to be looked to is vfhether 


• . " * ■* xmanvv Vedamuthu (If law allows a 

■ ‘ . . . T Tajmuhammad Ifasir. (There u bo 

proceeding) 

{ 21) 8 AIR 1921 Pat 484 (484), Jodht Strtgh v Emperor (Criminal case shoold not be stayed if ques- 
tions involved are not ideotical) 

*• T •• , _ - . - ahr.Ramiah 

. , . anly It is not desirable — 

Emperor (Criminal law 

should proceed with expedition ) 

( 12] 13 Cri L Jour 848 (848) 17 Ind Cas 720 (Bom), Xn re Keiava Narayan 

( 28) 29 Cri L Jour 1053 (1056) : 112 Ind Caa 477 (Bom), Jehengtr v Framjx 
( 08) 8 Cci L Jour 435 (437) * 35 Cal 909, HemckandrA v Atal Beharx 

( 04) 1 Cri L Jour 852 (851) 31 Cal 853, Du-arkanalh Jla» v Emperor (Special reason is necessary to 
grant stay ) 

( 02) 2 Weir 415 (416, 417), Ixi re Sulramanta Chelty 

( 29) 16 AIR 1929 Cal 563 (566) 67 Cal 658 31 Cri L Jour 211, Gopal Chandra v Suresh Chandra. 
(In Case of Crown prosecution with Crown a party whose interest is for public jastice proceeding in 
Criminal Court cannot be stayed pending decision in civil emt ) 

Bttl see Ike folloxoxng cases which seem to proceed «po» the vxeui that ordxnarxlp there should be a slap 
tn tuch easts 

( 26) 13 AIR 1926 AU 30 (33) 48 AU 60 26 Cti L Jout 1485, Eanhaxpa Lai v. Bhagwan Das (Inherent 
power of the High Court to stay proceedings Is very wide and can be properly exercised m such cases j 
’■ “ eroT 

■ mperor 

• tricar v Kah Doyal 


. • • , iftws Bioxn. 

(Matter purely of civil dispute ) 

(’16) 3 AIR 1916 Bom 163 (164) 17 Cri L Jour 163 (153) 41 Bom 1, In r« jrarAwr 
4 16) 3 AIR 1916 Lah 174 (175) 17 Cri L Jout 7 (8). Parasram v J’olal Din 

( 92) 16 Bom 729 (731) Zn re Shn Nana Uaharaj (Criminal proceedings for perjury or forgery arising 
out of civil litigation ) 

4 07] 5 Cn L Jour 199 (200) 5 Cal L Jour 233, Ram Charan Sxngh v Dinpsror 
{ 21) 8 AIR 1931 Pat 49S (495) Hanbaz Ram v Gapal* Ram 

. " Kuer V. Emperor (Impstable is- 


I under S 82 of the Registration Act 

— Civil suit pending ) 

( 06) 10 Cal W N ccxi (ccxii), Oopeshwar Pal v Emperor 


(1862) 1 Mad H C R CC (67, 68) 2 Wctr 32, Ex parte Varadarajvlu Naxdu 

6 ( 43) 30 AIR 1943 Oudh 184 (1B6) 18 Lock 419 44 Cn L Jour 169 204 Ind Cas 265 Shalrunjaya 
Sxngh v Saxena 

• ■ , e suit 

■ , Both 

■ • . - — ^ 


was patty to suit ) 


. * rown 
(High Court will not ordinarily 
■ V Abbas Ja/f trail. 
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tlie flccnsod is likel> to bo prejudiced if the criminal proceeding is not 8ta}od until tho 
disposal of the ewit^ WTiere the matter m mw is not of 6wch a complicated kmd for the 
decision of nhich Civil Courts nro preferred ns pcojliarlj' qualified ns, for oxnmplo, the 
genuineness of a will or other document, the validity of a will, and the bona /tdes of a civil 
claim, it cannot be a=!sumttl that tliero nill bo a manifest and irrcjwrablo iDju.stice dono m 
the Criminal Court when the integrity of the Court is not questioned ® 

In evercising the discretion in tho matter of stay, tlio following principles may bo 
remembered 

( 1 ) Where a criminal proceeding is instituted with tho motno of hampering the conduct 
of the cnil proceeding, the former may bo ordered to bo staged ® This, however, 
will not apply m the caso of puUie prosecutions, such as prosecutions under 
S 105 or S 47C. Criminal Procedure Code “ 

< 30) 17 MR 1930 Lah 802 (803) 31 Cri L Jour 1033, Lmnd Singh v. Emperor. (The rule that 
criminal proceeding should not be atarted when the eame question is also Involved ifl a pending civil 
litigation IS a rule dictated by pradenco and »ts application must depend on the merits ol each ease ) 
<•29) 1C AIR 1929 Pat 500 (501) : 30 Cri I» Joor HOI. Ilirdas Karain Stngh i. Emperor. (High Court 
caoaot inteTlere with the lower Court’s order nnless it i& unjudicial ) 

<'27) 11 AIR 1927 Lah 741 (745) : 28 Cfi L Jour 326, iiinrowv. Emperor. (Matter in criminal case 
identical with Issue to be decided in civil coil instituted prior (o complaint in criminal case — Criminal 
case should be stayed.) 

<■25) 12 AIR 1925 Pat 193 (193) J 26 Cri L Jour 286, Daurate t. Joy Clutnd, 

<•23) 12 AIR 1925 Mad 59 (42) s 47 Mad 722:25 Cn L Jour 1009, Eamanalhtn v 5irram« 
iSu&ramantya (Prosecation not launched io public loterest — This is good grouod for staying cnminat 
proceedings pending civil suit ) 

<’92) 1892 lUt 587 (388), In re Ebrahvn. 

(’33) 20 AIR 1933 Dom 307 (309) : 31 Cri L Jour 900, In re liamehandra Babajt 


enbject matter of civil suit Charge of tbelt of such property — Criminal case should be stayed ) 


ited as a 
appeal ) 


[See also 027) 14 AIR 1927 3Iad 778 (779) ; 50 Mad 839 : 28 Cri L Jour 812, liamiah v. liamiah (It 
must be aasutaed that in either Court justice viiU be done and which Court precedes the other is 


• . • • ' al case 

there is long delay In presentwg the crimioai case) 

10 (29) 16 AIR 1929 Cal 563 (566) : 57 533 : 31 Cft L Jour 211, Gopai Chandra v. Suresh 

Chandra 

<■28) 29 Cn L Jour 1033 (1033) : 112 lod Ca* 477 pJom). Jthangir y. Framji 
(‘04) 31 Cal 858 (802) 1 Cn L Jour 852, Dieartia Hath liai r. Emperor. 

<'02) 26 Bom 785 (791) : 4 Rom L R 618, In re Bat Cangadhr Ttlak. 

(■22) 23 Cri L Jour 81 (81) C5 Ind Cas 436 (136) fAU), Annidh Kunar r Emperor 
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( 2 ) Where a civil proceeding is filed for the purpose of delaying or the conduct of 

which TNOuId result m a long delay of the trial of the criminal case, no stay- 
should bo granted ” 

(3) Where the civil suit has been filed before the institution of the criminal proceeding 

and it appears that the decision in the former will be of value in airiving at the 
truth in the criminal case, the latter may bo stayed 

( 4 ) Where the civil suit is filed after the criminal case and there is no possibility of 

its being decided soon, a stay should not bo ordinarily granted 

( 5 ) Where the criminal prosecution m no way arises out of the civil suit and the 

decision m the Civil Court will not necessarily affect the decision of the Criminal 
Court it ^lU bo unreasonable and speculative to order stay of proceeding m the 
Criminal Court 

( 12) 13 Cri L Jour 848 (848) 17 Ind Gas 720 (Bom). In rt Keshav Narayan ’ 

( 08) 8 Cn L Jour 435 (437) 35 Cal 909 Eim Chandra v Atal Behan 

11 (14) 1 A.IR 19U MadU3 (143) 15 Cn Ii lout 568 P«(Ma BaRiaJi v 7enkafasu,ami (Inviewof 
the suit being a summary one proceedings were stayed ) 

12 ( 43) 30 AIR 1943 Smd 10 (10) ILR (194‘>) Ear 193 44 Cn L Jont 167 204 Ind Cas 252 (DB) 
ifo<» Mam 7 Emperor (The tact that the civil soit is pending in the Chief Court does not deprive 
the Jlag strate of his power to stay the trial until an order is made for stay by the Chief Court ) 

( 42) 29 AIR 1942 Dorn 830 (831) 44 Cn L Jour 100 203 Ind Cas 517 (DB) ThaJsorlal Vadilah 

V Ambalal Bh^kahhx (Crimmal complaint filed during pendency of cml suit between the 1“^’“ 
allegmg criminal trespass and wrongful restramt in relation to portion of suit property by one of tba 

parties to the suit held should be stayed pending the heating of the suit ) 

(87) 24 AIR 1937 Pat 8 (9) 38 Cci L Jouc 264 l/olfcu flat v Emperor (CivU smt based on hand i 
note— Defendant alleging that handoole was oolcome of fraud on bun — Complaint by defenMnt 
against plamtiB — PlamtiS applying for stay of criminal proceedings till decision of civil suit— Stay 
held should be granted ) 

( 35) 22 AIR 1935 Rang 487 (488) 37 Cn L Jour 261 U Tha Zan v V Byent (Cases m which stay 
IS granted are usually those where the cnminal proceedings anse directly out of the proceedings in 

or forgery in relation to documents put 

n T Emyeror 

WN 254 d/affiura Kuntiar v Ditrga 

Eunwar (Where the decision of the civil suit will not be evidence m the criminal case stay shoul 
be refused ) 

( 35) 22 AIR 1935 Oal 182 (183) 5rilis»» Berxwala v Btnferor (Issuea m criminal case likely to be 
included in issues In civil suit wh ch is ripe for the bearing — Cnminal case to be stayed— Even a 
ptosecot on launched by police can be stayed under such eircumstancei ) 

( 35) 22 AIR 1935 Sind 187 (168) 36 Cri L Jour 1350 Fax* Muhammad -r Abbax Jajferah (Ds 
putes iQ criminal proceeding and civil suit intimately connected — Civil suit prior m time — Comnioi^ 

issues capable of being decided more properly in civil suit Held criminal case should be stayed ) 

( 17) 4 AIR 1917 Pat 621 (622) 18 On L Jour 771, Ehdbharx Rax v Bkagwat Eai (Property subject 
matter of suit — It is just and proper to stay cnminal tnal ) 

( 27) 14 AIR 1927 Lab 669 (670) 28 Cn L Jour 778 Ealu Mai v Emperor (Pronouncing of judg' 
meet m cnminal case stayed pending decision in appeal m civil case out of which crmnual case had 
ariseu ) 

( 3S) 22 AIR 1935 Smd 81 (83) 36 Cn L Jour 881 Ealvmal Gelomal v Eissjimal Isiardas (State 
ment made in affidavit filed ID Court false — Complaint under S 500 filed before civil suit is over— 
There is no infraction of law patent on face of record to justify quashing of proceedings — But it is 
expedient that bearing of complaint should be stayed till disposal of civil suit ) 

13 { 20) 7 AIR 19'’0 Lah 198 (198) 21 Cti L Jout 399 3h\b Dayal v Hans Raj (If however the 
cause of action did not anse t J1 after the filing of the criminal complaint the criminal proceed ogs 
should bo stayed) 

( 10) 11 Cn L Jout 4 (6) 4 Ind Cas 485 (Cal) Brojobaski Panda t Emperor 
( 10) 11 On L Jout 291 (292) 6 lad Cas 181 (Cal) Hors Pada Pal v Jotxsh Chandra 

V Ralanc)iand (Civil suit likely to 
ropecly refused to be considered till 

14 (43) 30 AIR 1943 All 14 (14 15) ILR (1913) All 27 44 Cn L Jour 279 201 Ind CiJ 487, 

Panna Lcl v Emperor (Complaint under Ss 420 and 406 Penal Code— CiviJ suits by accused and 
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(c) Wiero tbo subject in'ittcrs of tho dispute m the criminal and ciril cases are not 
identical or ha\ e no bearing on one another, a stay will not bo granted 

(7) In cases of disinited tiUc to land where it is difllcult to draw tho lino between a 

bona fide claim and a criminal trespass, a fita> can be granted 

(8) Although it IS not illegal to haao two separato criminal proceedings in respect of 

accusations arising out of tho sarao facts, such a course is ob\ lously lncon^ enient 
and it IS desirable that both Iho proceedings should bo held m a Court having 
jurisdiction to conduct both ” Soo also Koto 12 and section 100, Koto 17. 

< 0 ) The Court should consider where tho public interest lies, and not merely whore the 
supposed interest of tbo particular complainant lies Tho interest of tho public is 
opposed to multiplicity of proceedings The Court should not regard tho matter 
as a sort of competition between tho Civil and Criminal Courts*^ 

There is no provision m tho Code enabling a District Magistrate to stay proceedings 
in the Criminal Courts subordinate to him Nor is thero any provision enabling a Sessions 
Judge to stay a cnil suit pending the decision of a criminal cose*® 

A Magistrate who has directed an mquirj by a subordinate Magistrate under S 20 ’, 
can staj proceedings,®* and where there aro two counter complaints the Magistrate will be 
justified m stajnng proceedings m one pending the disposal of the other*® See also Note 12 

coraptauiant conoaeted with ume affair ~ Criminal case being between Crown and accused Criminal 
Court held not bound or affected bf decision o( Cml Court-.CciaiDaI ease beld (hould not be staged ) 
i 43) 30 AIR 1913 Kay 327 (329) : ILR fl9J4) Kay 233 ; 45 CriLffour 175 : SIO lod Cas 186. 
nanramon^ar c Ut Radha Jotrom (Complaiot ondar S 467, I. P C for forgery of wilt by 

- - . . 1 ii . 

• luld 

jtUo see S 439, Note 2? 

15 (’21) 8 AIR 1921 Pat 434 (434), Jodk\ Singh f Emperor. (Issue in civil suit sot identical with 
isane in ciimmal case ) 

('21) 8 AIR 1921 Kab S86 (388) 23 Cri L Joat 700, Taj ud-din r. Taj Mehommad Kunr (Criminal 
proceeding need sot be stayed where quesCtoos are different though allied and arising out of the same 
transaction ) 

fSre alu (’45) 32 AIR 1945 Smd 33 (33) : ILR (1944) Kac 392 : 46 Cri L Jour 437 ; 318 Ind Cas 230 
(DB), Slansharam ▼ Emperor (Unless fioding of Civil Court wJt dispose of poiut arising in criminal 
case, adjournmeot should not be granted merely for the purpose of enabling the bfagistrate to have 
the benefit of the Civil Court’s finding ) 

(’33) 20 AIR 1933 Sind 338 (359) ; 27 Smd L R 219 • 35 Cn L Jour 517, Emperor v Dinal Shah. 
(Decision in civil suit not likely to conclude question before Criminal Court — Stay not necessary )] 

16 See {‘27) 14 A I R 1927 Mad 778 (778) 50 Mad 839 : 28 Cn L Jour 812, Eamiah v. liamiah. 

(Obiter ) 

( 23) 24 Cn L Jour 245 (2 47) ' 71 Ind Cas 789 (Pesh), Khrmehand v Emperor. (Object of criminal pro- 
ceedings to obtain an adjadication on question of title Civil suit pending ^ Criminal proceeding 
qnash^ )j 

17 (’33) 20 A I R 1933 Nag 73 (80) : 29 Kag L R 201 : 31 Cn L Jour 519, EenAutpdfat r. Daijnalh, 
18, (’4’) 29 AIR 1942 Bom 330 (331): 4 4 Cn L Jour 100 . 203 Ind Cas 617 (DB), ThaXorlal Vadxlal v. 

Ambalal Dhtkhabhat 

19 (’23) 10 AIR 1923 Mad 688 (688) : 25 Cn L Jour 277, Krttkna Hao v Sesliosuiramanta Iyer. 

( 31) 18 AIR 1931 Fat 411 (414) • 33 Cri Ii Jour J47, Jagannalh Jeharya Gosicami v UajagopalacJiart. 
(Deputy Commissioner bad no jurisdiction either as • Rereuue Court or as a Dutrict Magutrate to 
Etay criminal proceedings pending before the Sub'divisional Magistrate ) 

Also see S 17. Note 9 

[But see (’23) 10 A I R 1923 Mad 695 (595) • 25 Cn !• Jour 280, Nambia Pillay t SvdaUimuthn 
Nadan (Magistrate has wide powers to stay, lor reasons of expediency, trial pending before subordi- 
nate CourU)) 

20 {'(>7) 1697 All W N 102 (103), Empreis v XJnkar Dat, 

21. (‘31) 21 AIR 1934 Smd 143 (144) 30 Cn L Jour 91, ifeirafinof v. Sajanmal 
Also see S 202, Koto 13 

22 ( 30) 17 AIR 1930 Pat 30 (32) ■ 30 Cri L Jour 551, Farmanand », Emperor 
(‘22) 9 AIR 1922 Pat C18 (018) : 24 Cri L Jour 120, Zmljt Singh x. A'auranyi Itol 
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No costs of adjournment can be airarded in criminal appeals^* or criminal re 
visions’* as the section does not apply to sach proceedings So also an adjournment granted 
on intimation by a party under S 52G (8) about his intention to move the High Court for 
transfer is not an adjournment under this section and therefore a Magistrate has no poiver 
to auard costs of such adjournment’* 

15a Adjournment for cross examination of prosecution witnesses m 
trials of warrant cases — Power to impose terms on accused — In trials of 
warrant cases the accused has a statutory right to the re call of prosecution witnesses for 
cross examination after the charge is framed and ho cannot bo ordered to pay the expenses 
of the witnesses m such cases See Notes on s 256 But this right applies onlj to the first 
re call of the witnesses "Where once the witnesses ate to called but the accused asks for an 
adjournment of the case on the ground of the absence of his pleader the Court can under 
this section grant him the adjournment on condition of his paying bhatta to the prosecution 
witnesses ’ 

16 Remand — A remand is a re committal to custody of a person who has 
been brought up in custodj ’ The scheme of the Code as to the detention of the accused 
persons m custody is as follows 

A person arrested without warrant should be brought before a Magistrate without 
unnecessary delay (ss 59 and 60) the maximum period of police custodj allowed being 
twenty four hours (S Cl) A person arrested under a warrant is similar! j to be brought 
before a Magistrate without unnecessary delay (S 81) On the arrested person being so 
brought before the Magistrate the Magistrate may from time to time authorize the 
detention of the accused either m police custody or in the judicial lock up as he thinks fit 
for a term not exceeding fifteen days on the whole (B 167) If within that period the 
investigation shows that there is not sufficient evidence or reasonable ground of suspicion 
against the accused he should be released by the investigating officer on taking secnritj 
for appearance before the Magistrate if and when he is required (s 1C9) If within that 
period the investigation shows that there %s such evidence or if tho period expires without 
the investigation having been completed the accused must bo forwarded subject to the 
provisions as to bail to the Magistrate empoweied to take cognizance of the offence 
upon a police leport (S 170) If the latter also receives along with tho accused a police 
report under S 173 he can take cognizance of the offence on such report and if necessary 
remand the accused to custody for fifteen days at a time for the purpose of obtaining 
further evidence or for other reasonable cause (S 344) If owing to the investigation not 
baMng been completed a final report is not sent with the accused under S 173 the 
Magistrate should release the accused He cannot order a remand in such a case * The 
High Court of Allahabad has however m tiie undermentioned case® held that Si® 
applies only to cases where the investigation has not been completed and further that 

13 ( 02) 1902 All W N 59 (60) King Emperor y CU abraj Stngh 

( 33) 1933 Had N 878 (879) Kejanna v Emperor (Refusal to hear appeal for non payment of costs 

IS not proper ) 

14 ( 3C) 23 AIR 1936 S nd 235 (236) 38 Cn L Jour 119 30 S nd L R 357 Jethanatid v Tahtiram 

15 ( 4'>) 29 AIR 1940 Mad 178 (179) ILR (1942) Mad 661 43 Cn L Jour 45i 199 Ind Cas 54 Jrt r« 

T V I enl alara na Clietli 

Note 15a 

1 ( 34) 1934 Mad N 100 (10'>) Pdpi Natdu y Qangu Natd t 
Also see S 2oC Note 11 

Note IS 

1 ( C7) 2 V. e t 109 (409) (Pr sonet must be present at the t me ol rccomm tment ) 

(See ( 24) 11 AIR lO**! Cal 614 (615 616) 26 Cn Ii Joor 68 BkolanaVi Das v Emperor ] 

2 ( ’1)11 AIR 19-’l Cal 476 (479) ClCaI40« 25CnL Jour 732 J^a^endra v Emperor 
[Sm also ( 88) 11 Mad 98 (lO" ) 2 We r 14^ Queen Emprese v Engadu ] 

3 (3l)18AIRJ03J AUC17(C19 C’O) 53AU7»9 3’ Ct L Jour 1015 Emperor v 
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T\cn T\hcre aociml is sent up iinilcr Hint wtion utthout any leport under s 173, tho 
can onler ft remand of llic nccuscd nndor tins section and is not bound to 
ie]oT«o him It 13 siibniittod tliat thw mow cannot bo accciitcil ns correct Tins section 
cloarl} applies onlj nherc the Magistrite Im talien coynxzancc of the offence and this 
he could do onh on n I'clice rcivirt or in the otlicr modes refericd to in S 190 In the 
nWnce, therefore, of ft jKilice rciiort or the otlier things lefcrrcd to in s 190 the Magistrate 
could not act, and there lieing no snlisisting order for detention, the accu'od must be 
relo.T5cd 

17. Distinction between detention under section 167 and under sec- 
iion 344. 

(1) Section 1C7 applies to detention of accused persons during police imcstigation. 

This section applies to detention after police investigation and before or ponding 
mquirj or trial * Thus, nhcre a Magistrate, having ordered the accused to be 
detained for a period of less than fifteen dft>a, thinks no further detention is 
neccssarj and sends him to a Jfagistrate having jurisdiction, a remand bj the 
latter Magistrate will be one under this section and not under S 167.* 

( 2 ) The maTimum period of detention under S 167 can bo only fifteen daj-s. The 

Iienod of detention under this section cannot exceed fifteen daj-s at a time 
though the sum total of the periods of detention may exceed fifteen daj’s * 

(3) A detention under S. 167 may be either m police custody or in judicial lock up 

A detention under this section can only be m a judicial loch up.* 

<4) A Magistrate acting under s. 1C7 need not be one uho has jurisdiction to try or 
commit tho case A Sfagistrate acting under this section must, lionever, bo one 
who has such jurisdiction* 

See also ^otc 7 on section 1C7. 

18. Grounds of remand. — Tho words “may by a warrant remand" show that 
ibe Magistrate has a discretion m tho matter of granting a remand ^ The discretion must, 
however, bo a judicial one to be exercised in accordance with legal principles. The 
detention of an accusod is cot mtendod to be penal * its object is only to sccuro the 
attendance of the accusod at the trial* The hlagistrate cannot, when an accused is brought 

Note 17 

1. CSt) 18 AIB 1931 All 617 (620) : 53 AH 729 . 32 Cn L Jour 1015, Emperor v. Soot-a 

2. ('37)21 AIB 1937 Smd 231(251,253)31 Stud I> B 191' 39 Cr L J 10, DhamanEiranandv Emperor. 
3 (’24) 11 AIB 1934 Cal 476 (479) • 51 C»I 402 : 25 Cn 1/ JoUt 732 Nagcndra r Emperor. 

( 31) 18 AIR 1931 Ub 99 (100, 101) 12 Lab 435 ; 33 Cn L Jour 180 Dal Enshrta v Emperor. 

( 68} 5 Bom H C R Cr 31 (33), Reg t. Surkya 

( 88) II Mid 98 (101) . 2 Weir 142, Queen Empress v. Engadu 

-( 24) 11 AIR 1921 Cal 614 ^616) • 26 Cn I, Joor 69, Dhotanath r Emperor 

i 09) 9 Cn L Jout 375 (377) ; 30 Cal 168 ; 1 lod Cas 739, Narendra Lai r. Emperor. 

Al'o 8Pe Note 20 

■ ■ 89, Dan 


(’97) 23 Com 32 (311, In re Kruhnajx Pawturang 

(’31) 18 Ain 1931 Lab 99 (100 101) 12 Ub 435 ; 33 Cn L Joar 180, Dal Krxshna v. Emperor. 

( 31) 18 AIR 1931 Luh 353 (355. 356) • 12 Lab 604 32 Cn L Jonr 785, Kundan t. Emperor 

(•^8) 13 AIR 1926 Cal 1121 (1130) . 54 Cal 219 : 27 Cn L Jour 1201 (tC). Ztuhammad SuUman t. 

5 ("24) 11 AIR 1924 Cal 478 (479) : 51 Cal 402 • 25 Cn L Jour 732, Kaqendra t. Emperor, 

('24) 11 AIR 1924 Cal CI4 (616) : 26 Cn L Jour 68, DManath t. Emperor. 

Note IS 

1. (31) 18 AIR 1931 All 617 (C20) : 53 AH 7»9 • 32 Cn L Jour 1045, Emperor r. Sooba 

2. (09) 9 Cn L Jour 409 (412) SC Cal 174 .1 Ind Cas 910, J/uBic* t. Emperor. 

(’27) 14 AIR 1927 hag 53 (55) 1 27 Cn L Joar I0C3, Tvlaram t Emperor, 


SCr PC. 119. 
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POWER TO POSTPONE PEOCEEDIKGS 


before him m custody, furth'^r detain him in custody by remand without some reason 
made manifest to him cither m the shape of sworn testimony given before him or in some- 
other form which can be put upon the record and which is sufficient to justify him m sending 
the prisoner to prison there to be (letamed for a period not exceeding fifteen days.^ In 
Empej or v Sooba * Kendall, J of the High Court of Allahabad, observed as follows 

‘ Two considerations that should mfluenco the Court in deciding whether a 
lemand should be gianted are — - 

1 whether sufficient evidence has been obtained to raise a suspicion that the 

accused may have committed the offence and it appears likely that further ev idenco 
may be obtained by a remand and i 

2 whether the time asked by the police foe the remand is in the circumstances 
of the case, reasonable or not ” 

A me)e expectation that after sometime by dint of enquiry some evidence might 
be obtained is not a sufficient causo for remand It is only after sufficient evidence has 
been obtained to raise a suspicion that the accused may have committed an offence, that a. 
likelihood of obtaimng further evidence will be a reasonable cause for remand* Where 
some evidence was available but it appeared to the Jfogistrate necessary to defer tha- 
eaamination so that the inquiry might be continuous a further remand was held justified 
Similarly where it was proved by an affidavit that there was a conspiracy and it wa» 
also proved by sufficient evidence that the accused were members of that conspiracy, it 
was held that the Magistrate was justified m keeping them m custody for such period as 
appeared to him to be reasonable ^ But where the complainant and his witnesses were not 
validly bound over to appear and did not appear on the date of the enquiry, it was held 
that a detention of the accused was not justified * A remand for the purpose of getting a 
confession from the accused is most improper'’ 

Where after one remand the accused is brought up and a further remand is askei 
for some direct evidence of his guilt should be required to justify bis further detention, 
and with each lemand the necessity for producing such ev idence increases 

In the undermentioned case^* it was held by the High Court of Calcutta that tbo- 
language of sub s (l) shows that where the Mi^istrate properly directs a postponement he 
has unfettoed discretion to remand the accused to custody It was further held that even 
assuming that there must be reasonable cause not only for the order of postponement 


3 ( 73) 20 Sutb W R Cr 23 (30) 11 Deng L R App 8 Ahdvl Kadvr Khan v ZlagxitraU of Purneah 
( 87) 11 Mad 98 (102 103) 2 Weir 142 Qtuen-Lmpress v Engadu 

( 35) 22 AIR 1935 Lab 230 (243) 3a Cn L Jonr 1180, Jahangin Lai v Emperor (Duty to allow t me 
for counsel to appear and argne matter before bim ) 

4 (31) 18 AIR 1931 All 617 (G‘’l) S3 AH 729 32 Cn L Jouc 1015 

5 ( 70) 25 Sutb W R Cr 8 (8) In re Zuhuruddeen //ossein (17 Bulb W B Cr 65 followed ) 

( 72) 1872 Pun Re Ko 17 Cr, p 21 (23) Kkuda Bdkhsh ▼ Croion 

6 ( 83) 6 Mad 63 (67), Manjcfcam 2Iudal% v Queen (Reasonable ground not supported by sworn- 
testimony u BufT cient for remand ) 

7 ( 33) 20 AIR 1933 Cal 752 (753) 34 Cn L Jour 1194 Sundar Ram v Emperor (Magistrate properly 
directing postponement has unfettered discretion to remand accused to custody ) 

8 ( C9) 11 Sutb W R Cr 47 (48) Queen t Poomn Jalaha 
M 0 see S 170 bote 6 

9 (80) 2 Weir 114(415) 

10 ( 15) 2 AIR 1916 Nag 29 (agj l6CnLJout70j 11 Nag L R 162 Jfiamadali v Emperor 
( 83) 6 Mad 09 (70) Ponnuawami Chetlj v Queen 

Also see B 497 bote 5 

11 ( 33) ”0 AIR 1933 Cal 752 (753) 34 Cn L Jonr 1191 Sundar Pam v Emperor (For instance a 

remand would be proper where there is a strong priwa fame case against the accu ed but it Is impos- 
a ble to proceed with the inquiry owing to the anaroidable absence of a witness though the eiplansUon 
may not cover such a ouc ) I 
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but for (ho onlcr of rcninm], tha «?x{IflnA{ion to tlic section ilcscribca only ono tjjx! of 
rcn«onal le caii«e an 1 there nin> bo rwi<M)nftble carnsc for a ronnnd c\ on though tlio circum 
gtatttcs do not fall un Icr the terms of the c\i lonation • 

19 Remand in absence of accused — ^ reman 1 cannot bo granfeT m tho 
nb^nce of tho prisonei Vs has been ‘seen already tho uso of tho i\ord lennnd ahous 
that a I iiaoncr is bionght up under custod) and is re committed to custody ‘ 

20 Period of detention — There is no limit set to Iho total period of a series 
of orlers of remand under this section* |rO\idcl no single order of remand exceeds fifteen 
dajs at a time* An accused is entitled to ha\o the caidenco against him rccordal as early 
as po&5\blc’ and the fact that theca tnaj bo a largo body of cwdcnco fortbeounng against 
him 13 not a good ground for detention for an inordinate period * 

Where no evidence of an incnmmatmg nature nas forthcoming eaen after the 
remand for six oveeka a further detention was held not justified ® But in a conspiracy case 
•ahere considerable time is required to collect CMdencc, detention for a period of three 
months was held good® 

21 “ By a warrant ” — A warrant for further detention of an acciiacxl should 
be a warrant of commitment directed to some jailor or other person having authority to 
receive and keep prisoners The warrant must state that the prisoner is charged with 
“omo particular offence * 

22 Magistrate's liability for unreasonable detention — A Magistrate 
who without reasonable cause and without good faith delays proceeding with the trial of 
persons whom he keeps m jail will be liable to an action m damages notwithstanding tbs 
Judicial Officers Protection Act 17 [xvii) of 1850 * 


34S.* (/) The offences punishabje under the sections of the Indian 
Compounding oflenee* Penal Code specified in the first two columns of the 


* Code of 1898 original S 345 

345 (I) The oQences pnnuhable ooder Ibe sect oos ot the Indian Penal Code describe*! In the 
Compounding offences first two columns of tbe table next (oUowing may be compounded by the 


Note 19 

1 ( 67) 2 We r 409 (409) 

( G7) 1867 Tan Be No 39 Cr p 72 {76} Croton v Sfera 
Note 20 

1 ( 31) 18 AIR 1031 All 017 (620) 53 All 729 32 Cri L Jour 1045 Emperor v Sooba 

2 ( 21) 23 Cit £i Jour 669 (671) 63 lad Cas 461 (l«b) Wadhatca y Emperor 
( 68) 5 Bom II C R Cz 31 (33) lieg r Surtiia 

Also see Note 17 

3 (21)llAIB19‘’4Cal476(478) 5lCal402 ‘»o C« L Joac 73> \agendray Emperor 

f3re ( 0'’) *’6 Bom 55'' (5e7) 4 Bom 1 j R 276 7n fAe matter of Laishman Gound (Complemaut by 
om ttiog to take out summous caunoC keep case bang ngorec a man for Indefimte time )] 

4 ( 83) 0 Had 63 (67) ilanieham JLTtttfals v Queen 

5 ( 08) 9 Cci L Jour 409 (412) 36 Cal 174 1 Ind Cas 910 7amt ii iluUieJ y Emperor 
( "0) 13 Suth W R Cr 27 (S”) 5 Beag L R 274 Queen y Surendro Ealh 

( 24) 11 AIR 19''4 CaU76 (479) 51 CaU(r» 25 Cri I. JontTS-* Nag<n*ira x Emperor 

6 (31)18 HR 1931 AU 617(6 1) 53 U1 729 32 Cn L Jour 1045 Emperor t Soo5a 

Note 21 

J ( 70) 43 Sath It B Cr 1 (5) 4Il€BgLplppJ In the mst er of MoheshChunder 

Noie 22 

1 (69) 11 Eotb t\ IlCrl9( 0) Queen y Sod co 




1892 Is 345] COMPOUNDING OFFENCES 

table next following may be compounded by the persons mentioned in the 


jwrsons mentioned in tbe third column ol that table . — 


Uttering words, etc , with deliberate intent to 
wound the religious feelings of any person 


Sections of 
I. F. G applicable 


■Wrongfully restraining or confining any person 
Assault or use of criminal force ... ... 

Unlawful compulsory labour ... ... 

^Iischief, when the only loss or damage caused 
IS loss or damage to a private person 

Onminal trespass ... 

House trespass ••• ... .. 

Orimmal breach of contract of «emce ... 

Adultery ... ... ... ... 

Enticms or tabing away or detaining with cii* 
ininal intent a married woman 

Defamation m. 


341, 342 
352, 335, 359 

374 
42ft. 427 

447'! 
449 J 
490. 491. 492 
4971 
498 I 


Frmting or engraving matter knowing it to bo 
defamatory 

Sale of printed or engraved sabstance contaming 
defamatory matter, knowing It to contain 
such matter 

Insult intended to provoke a breach of tbe peace 

Criminal intimidation, except when the offence 
IS punishable SMth imprisonment for seven 
years 


501 

602 

604 

606 


Persons by whom offence may be 
compounded 


The person whose religious feebngs 
ate intended to be wounded 

The person to whom the hurt is 
caused 

The person restrained or confined. 

The person assaulted or to whom 
cnminal force is used 

The person compelled to labour. 

The person to whom the loss or 
damage is caused. 

Tbe person, m possession of the 
property trespassed upon 

Tbe person with whom tbe ofiendec 
has contracted 


I Tbe husband of tbe womas. 


Tbe person defamed 


The person insulted 
I The person intimidated. 


(3) The offences of causing hurt and gnevoiu hurt, punishable under S 324, 8 325 8 33 j, 
8 337 or 8 333 of the Indian Penal Code, may, with the permission of tbe Court before wbicb acy 
prosecution for such offence ls pending be compounded by the person to whom tbe hurt has been 
caused 

(3) WTien any offence is Compoondable under this section, tbe abetment of such offence or an 
ivUcmpt to commit such offence (when such attempt is itself nn offence) may be compounded m like 
manner 

(4) When the person who would ojhennse be competent to compound ao offence noder this 
section b a imnor, nn idiot or a lunatic, noy person competent to contract on bis behalf may compound 
such offence 

(3) When tbe accu«ed lias been committed for trial or when be has been convicted and an 
nppeal is pending no composition for the offence shall bo allowed without the leave of the Court to 
which be U committed, or, as the case may be before which the appeal is to be beard 

(e) Tbe CDmpjEltion of an offence under this section shall have the effect of on acgoitlal of 
the accused 

(7) No offence shall bj compounded except ns provided by this scctujn. 

1882 : 8. 345 ; 1872 : 8. 188; 1861 — Nih 
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third column of that table — 


Oflrnce 


Srctions of 

lie H|>rl ml 


Uttering words etc with deliberate fntent 
to wound the religious feelings of any 
person 

Causing hurt 


298 

323, 334 


Wrongfully restraining or confining any 
person 

Assault or use of criminal force 


341, 342 
352, 355, 358 


Unlawful compulsory labour 
Mischief when the only loss or damage 
caused is loss or damage to a private 
person 

Criminal trespass 
House trespass 

Criminal breach of contract of service 


374 

426, 427 


447 

448 

490, 491. 492 


Adultery . . . 

Eoticmg or taVing away or detaining with j 
criminal Intent a married woman I 

Defamation 

Pnnting or engraving matter, knowing ft 
to be defamatory I 

Sale of printed or engraved substance eon* I 
taming defamatory matter, knowing it to | 
contain such matter 

Insult intended to provoke a breach of the ' 

peace | 

Criminal intimidation except when the 
offence is pun sbable with imprisonment 
for seven years 

Act caused by making a person believe 
that he will be an object of divine dis* 
pleasure 


497 

498 

500 1 

501 I* 

502 i 

504 

506 

508 


I lcr«ons by nhom offence 

I mny to compounded 

I The person whose religious 
feelings are intended to be 
wounded 

The person to whom the hurt 
is caused 

The person restrained or con- 

The person assaulted or to 
whom criminal force is Used 
The person compelled to labour 
The person to whom the loss 
or damage is caused 

The person in possession of the 
property trespassed upon 
The person with whom the 
offender has contracted 
The husband of the woman 


'The person defamed 


The person insulted 
The person Intimidated 

The person against whom the 
offence was committed 


(2) The offences punishable under the sections of the Indian Penal 
Code specified in the first two columns of the table next following may, 
with the permission of the Court before which any prosecution for such 
offence is pending^ be compounded by the persons mentioned in the third 
column of that table — 


Ofience 


Sections of 
I P C applicable 


Voluntarily causing hurt by dangerous 
weapons or means 


324 


Voluntarily causing grievous hurt . 
Voluntarily causing grievous hurt on grave 
and sudden provocation 
Causing hurt by doing an act so rashly 
and negligently as to endanger human 
life or the persona] safety of others 
Causing grievous hurt by doing an act so 
rashly and negligently as to endanger 
human life or the personal safety ol 
others 


325 

335 

337 

338 


Wrongfully confining a person for three 
days or more 


343 


Wrongfully confining a person In secret 346 

Assault or criminal force in attempting 357 

wrongfully to confine a person 


Persons by whom offence 
may be compounded 
The person to whom hurt is 
caused 

Ditto 

Ditto 

Ditto 


Ditto 


The person confined 
Ditto 

The person assaulted or to 
whom the force was used 



1892 (S 345] COMPOUNDING OFFEKCES 

table next following may be compounded by the persons mentioned in the 


jiersons mentioned in tlie third column of that table . — 


Offence 

Sections of 

I P.C applicable 

Persons by whom offence may be 
compounded 

Uttering words, etc , with deliberate intent to 
wound the religious feehogs of any person 

298 


The person whose religious feehngs 
are intended to be wounded 

Causing hurt «. 

323, 831 

1 

1 

The person to whom the hurt is 
caosed. 

Wrongfully restraining or confining any person 

341, 312 


The person restrained or confined. 

Assault or use of criminal force 

3S2, 335, 358 


The person assaulted or to whom 
crtmmal force is used 

Unh\vliil compulsory labour ... ... 

374 


The person compelled to labour. 

Mischief, when the only loss or damage caused 
IS loss or damage to a private person 

428, 427 


The person to whom the loss or 
damage is caused 

Crimmaltrespass 

4171 


The person m possession of the 

House trespass ... 

448 j 

h 

1 

property trespassed upon 

Cnmmal breath of contract ot service ... 

Adultery .. ... ... ...: 

490, 491. 492 
4971 

1 

The person with whom the offender 
has contracted 

Enticmg or taking away or detaining with cn 
minal intent a married woman 

Defamation ... 

Fcintmg or engravmg matter knowing it to be 
defamatory 

493 J 

6001 

601 

1 

The husband of the woman. 

The person defamed 

Bale of printed or engraved substance coDtammg 
defamatory matter, knowing it to contam 
such matter 

502 ] 

J 


Insult intended to provoke a breach of the peace 

504 


The person insulted 

Criminal intimidation except when the offeoee 
13 punishable with impnaonmeut foe Eeven 

606 


The person intimidated. 


(2) The oilences of causing hurt and gnerona hurt punishable under B 321, S 325, S 32’' 
S 337 or S 338 of the Indian Penal Code, may, with the permission of the Court before whicb e®! 
prosecution for such ofience is pending, be compounded by the person to whom the hurt has been 
caused 

(3) ItTien any oBence is componndnUe under this section, the abetment of such oflence or an 
attempt to commit such ofience (when such attempt u itaelf an oScnce) may he compounded la 1'^® 
manner 

(4) When the person who would otherwise be competent to compound an offence under Ib^ 
section is a minor, an idiot or a lunatic, any person competent to contract on his behalf may compouau 
such offence 

(5) When the accused has been conunittcd f<» trial Or when he has been convicted and an 
appeal is pending, no composition for the offence shall be allowed without the leave of the Court to 
which he U committed, or, as the case may be, before which the appeal b to be heard 

(C) The composition of an offence under this section shall have the effect of on acquittsi of 
the accused 

(7} No offenc* shall bj compounded except as provided by this section 
1882 ; S. 345 ; 1872 : S. 188 ; 1861 — NiL 



co^tt’OU^^I^G orrcNCEs 


IS 3451 1833 


third column of that table — 


Offeree 


I BecDons of I 

I I I C afpl caMe [ 


Uttering words etc tMth dehberaie intent 298 

to wound the reUgious feetinga of any 
person 

Causing hurt 323 334 


Wrongfully restraining or confining any 
person 

Assault or use of cnininal force | 

Unlawful compulsory labour . 

Mischief when the only loss or damage 
caused is losa or damage to » pnvatc i 

person I 

Criminal trespass | 

House trespass 

Criminal breach of contract of service 

Adultery . . 

Enticing or taVing away or detaining with 
enmmtl intent a married woman 

Defamation 

Printing or engraving matter, knowing it 
to be defamatory 

Sale of printed or engraved substance con« 
tamtBg defamatory matter, knowing it to 
contain such matter 

Insult Intended to provoke a breach of the 
peace 

Criminal intimidation except when the 
offence is punishable with imprisonment 
for seven years 

Act Caused by making a person believe 
tbat be will be an object of divine dis* 
pleasure 


341, 342 
352, 355, 358 
3/4 

426, 427 


4471 

448/ 

490, 491. 492 


500 

501 

502 


504 

506 


508 


Icr-^iK by wlioni oflenco 
nmy be compoundctl 
The person whose religious 
feelings are Intended to he 
wounded 

The person to whom the hurt 
is caused 

The person restrained or con- 
fined 

The person assaulted or to 
whom criminal force Is used 
The person compelled to labour 
The person to whom the loss 
or damage Is caused 


The person in possession of the 
property trespassed upon 
The person with whom the 
offender has contracted 
The husband of the woman 


The person defamed 


The person insulted 
The person intimidated 

The person against whom the 
offence was committed 


(2) The offences punishable under the sections of the Indian Pendl 
Code specified in the first two columns of the table next following may, 
with the permission of the Court before which any prosecution for such 
offence is pending, be compounded by the persons mentioned in the third 
column of that table — 


OSence 

EectiQDS of 

I t* C applicable 1 

1 Persons by whom offence 

1 may he compounded 

Volunianiy causing hurt by dangerous 
weapons or means 

324 

The person to whom hurt i 
caused 

Voluntarily causing grievous hurt 

325 1 

Ditto 

Voluntarily causing grievous hurt on grave 
and sudden provocation 

335 1 

Ditto 

Causing hurt by doing an act so rashly 
and negligently as to endanger human 
life Of the personal safety of others 

337 

Ditto 

Causing grievous hurt by doing an act eo 
rashly and negligently as to endanger 
human life or the personal safety of 
others 

335 

Ditto 

1 

Wrongfully confmfng a person for three! 
days or more 

343 

■The person confined 

Wrongfully confining a person In secret 

346 

1 Ditto 

Assault or criminal force In attempting 
wrongfully to coniine a person I 

357 

1 The person assaulted or tc 
1 whom the force was used 



1892 IS 345] COilPOUNDING OFFENCES 

table next following may be compounded by the persons mentioned in the 


persons mentioned in the third column of that table — 


Offence 

Sections of 

I P. G applicable 

Uttering words, etc , with deliberate intent to 
wound the religious feelings of any person 

298 

Causmg hurt ... ... ... 

3>3, 331 

Wrongfully restraining or confining any person 

341, 312 

Assault or use of criminal force ... ... ' 

352, 355. 358 

Unlawful compulsory labour ... ... | 

374 

Slischief when the only loss or damage caused 
IS loss or damage to a private person 

42C. 427 

Criminal trespass ... 

4471 


House trespass ... 

418 j 


Ciimmal breach of contract of service ... 

490. 491. 492 

Adultery ... ... ... ... 

4971 


Enticing 01 taking away or detaining with cri* 
minal mtent a matn^ woman 

498 j 

1 

1 

Defamation . m. . 

5001 


Trinting or engmvmg matter knowing it to be ' 
defamatory 

501 ! 

1 


S.ile of printed or engraved substance contaming 
defamatory matter, knowing it to contain 
such matter 

502 

J 


Insult intended to provoke a breach of the peace 

604 

Criminal intimidation except when the olirnco 
is punishable with imprisonment for seven 
years 

50C 


Persons by whom offence may be 
comjTonnded 


The person whose religious feclingi 
are intended to be wounded 

j The person to whom the hurt is 
I caused. 

The person restrained or confined. 

The person assaulted or to whom 
criminal force is used 

The person compelled to labour. 

The person to whom the loss or 
damage u caused. 

The person in possession of the 
property tre’passed upon. 

The person with whom the offender 
has contracted 


, The husband c£ the woman. 


The person defamed. 


The person insulted 
The person intimidated. 


(3) The offences of causing hurt and gnerons hurt punishable under S 324, S 325, S 3 
S 337 or S 333 of the Indun Penal Code, may, with the permission of the Court before which aW 
prosecution foe such offence is pending be compounded by the person to whom the hurt has beta 
caused 

fSJ ^Vhen any offence is compoundable under this section, the abetment of sueh offence or oo 
attempt to commit such offence (when such attempt is itself an offence) may be compounded m h* 
manner 

fi) When the person who would otherwise be competent to comiiound an offence under thii 
section is a minor, an idiot or a lunatic, any person competent to contract on his behalf may compound 
such offence 


(5) M hen the accused has been committed for Inal or when he has been conricted and a® 
appeal Is pending no composition for the oflenes shall be allowed without the leave of the Court to 
which he is Committed, or, as the case may be, before which the appeal is to be heard 

fC) The composition of an offence under this section shall have the effect of an acqulU®^ 
the accused 

(}") No offence shall bo compounded exeqd aa provided by this section 

1882 j S. 34S ; 1872 : S. 188 ; 1861 — Nil 
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third column of that table — 


Oflcticp 


J SectKvn'^ol 
1 1 I C iippl cfl) Ip 


UtterinE words etc with deliberate Intent 
to wound the religious leehnga oE any 
person 

Causing hurt 

Wrongfully restraining or confining any 
person 

Assault or use of criminal force 


295 

523 334 
341, 342 
352 355, 358 


Unlawful compulsory labour 
Mischief when the only loss ot damage 
caused IS loss or damage to a private 
person 

Criminal trespass 
House trespass 

Criminal breach of contract of service 


374 

426, 427 


447 

448 

490 491, 492 


Adultery 

Enticmg or taVing away or detaining with 
criminal intent a married woman 

Pefamation 

Printing or engraving matter knowing u 
to be defatnatory 

Sale of printed or engraved substance con« 
taming defamatory matter, knowing it to 
contain such matter 

Insult intended to provoke a breach oE tbe 
peace 

Criminal intittudation eaeept when the 
offence is punishable with imprisonment 
for seven years 

Act caused by making a person beleve 
that he Will be an object oE divine dis | 
pleasure 


4971 

4981 

500 •» 

501 I 

502 i 

504 

506 

508 


Ictsons by vsbom oflerco 
may l>c compounded 
The person whose religious 
feel ngs are intended to be 
wounded 

The person to whom the hurt 
I is caused 

The person restrained or con« 
(uied 

The person assaulted or to 
whom criminal force is used 
The person compelled to labour 
The person to whom the loss 
or damage fs caused 

The person m possession of the 
property trespassed upon 
The person with whom the 
offender has contracted 
The husband of the woman 


.The person defamed 


The person insulted 
I The person intinidated 

I Tbe person against whom the 
offence was committed 


(2) The offences punishable under the sections of the Indian Penal 
Code specified in the first two columns of the table next following may, 
with the permission of the Court before which any prosecution for such 
offence is pending, be compounded by the persons mentioned fn the third 
column of that table — 


OSenee | 

I Sections Of 1 

I I P C applicable | 

1 Persona by whom offence 

1 may be compounded 

Voluntarily causing hurt by dangerous 

324 

[ The person to whom hurt is 

weapons or means 

Voluntarily causing grievous hurt 

325 

caused 

Pitto 

Voluntarily causing grievous hurt on grave 

335 

Ditto 

and sudden provocation 



Causing hurt by doing an act so rashly 

337 

Ditto 

and negl gently as to endanger human 
life or the personal safety of others 



Causing grievous hurt by doing an act so 

338 

D tto 

rashly and negligently as to endangei 
human life or the personal s^ety ol 



Wrongfully confining a person for three 1 

343 

The person eonf oed 

days or more 


Wrongfully coni ning a person in secret i 

346 

D tto 

Assault or criminal force fn atiempting ! 

357 

The person assaulted or to 

wrongfully to confine a person 1 


whom the force was used 
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Offence j 

Sections ol 
; I p 0 applicable 

I persons by whom offence 

1 may be compounded 

Dishonest misappropriation of property 

1 1 

The owner of the property mis 

I appropriated 

Cheating 

417 1 

iThe person cheated 

Cheating a person whose interest the 
offender was bound, by lawr or hy legal 
contract to protect ^ 

418 1 

Ditto 

Cheating by personation 

419 

Ditto 

Cheating and dishonestly inducing delivery 
of property or the making alteration or 
destruction 0 ! a valuable security 

420 

Ditto 

Mischief by injury to work of irrigation by 
wrongfully diverting water when the only 
loss or damage caused is loss or damage 
lo a private person 

430 

The person to whom the loss 
or damage is caused 

House trespass to commit an offence (other 
than theft) punishable with tmprUonmeni 

451 

The person in possession of the 
house trespassed upon 

Using a false trade or property mark 

482 

The person to whom loss or 
injury is caused by such use 

Counterfeit ng a trade or property mark 
used by another 

483 

The person whose trade or pro- 
perty mark is counterfeited 

Knowingly selling or exposing ot posses- 
sing for sale or lor trade or manulac 
turing purpose goods marked with a 
counterfeit trade or property mark 

486 

Ditto 

Marrying again during the lifetime of a 
husband or wife 

494 

The husband or wife ol the 
person so marrying 

Uttering words or sounds or making ges- 
tures or exhibiting any object intending 1 
to insult the modesty of a woman or 
intruding upon the priNacy of a woman ' 

509 

1 

The woman whom it i8 in 
tended to insult or whose 
pnvuey is intruded upon 


(3) When any offence is compoundable under this section, the abet- 
ment of such offence or an attempt to commit such offence (when such 
attempt is itself an offence) may be compounded in like manner 

( 4 ) When the person who would otherwise be competent to com 
pound an offence under this section is under the age of eighteen years or 
IS an idiot or a lunatic, any person competent to contract on his behalf 
may with the permission of the Court compound such offence 

(s) When the accused has been committed for trial or when he has 
been convicted and an appeal is pending, no composition for the offence 
shall be allowed without the leave of the Court to which he is committed, 
or, as the case may be, before which the appeal is to be heard 

(sA) A High Court acting in the exercise of its powers of revision 
under section 439 may allow any person to compound any offence which 
he IS competent to compound under this section 


(6) The composition of an offence under this section shall have the 
effect of an acquittal of the accused with whom the offence has been com- 
pounded 


( 7 ) No offence shall be compounded except as provided by this section 
Synopsis 


1 Legislative changes 

2 Scope and pimclpte 

3 Withdrawal and composition compared 

4 What amounts to composition 

5 The offence must be compoundable 
C Consfderatfon 

7 Free will is necessary 


Compoundable offences 
9 Who tan compound 
10 Mfnor 

It Composition under sub section (1) 

12 Compositions under sub sectfon (2) 

13 Proof of composition 
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; which a compounding may be 


18 E^fect of compromise 

19 Sub-section (7) 

20 Civil suit 

21 Procedure In non-compoundable cases 

where injured party declines to pro- 


Sr« the botes in 1 caled for the I illowmg topics ' 


^4 Stage 
ellected 

15 Composition alter committal orconvlction 

16 High Court s powers in revision 

17 Rescission ol compromise 

^OTC to ll e Sjnops ^ 

Accused Fcnt up I j po! c« See bote 11 
Ml c rcuTii'tanccs tn con ilcred before snnct on 
See Note I"* 

Arb trat on— hen corapoe t on See Note 4 
Compen •vtion to compl utwnt Sec Votes llandW 

Conipo I on Subsequent sanction of See Vote 12 

Compo t oo — hat h S bote 4 
Comprom «e after reman 1 See bote 15 
Couipositon and sub equent pro«ecutoo nnler 
S 211 See Vote IH 

Compo' lion m Court not needed See bole 11 
Compo t on in re«peet ol some oHeneea only Sec 
bote 18 

■Compo'ii on with some aecu'cd only See Vole 18 
^Compound — Meaning Sec bote 3 
Compoundab lity — At vrb-tt stage See boles S 
and IS 

^ompoundable and non-compoandable oflences 
charged together See boto 3 
Court /unetta e//;«o after eompromiac See 
bote 11 

Court to sanctum See Vole 1” 

Enqn ry into factum of comproemse See Votes 12 
and Id 

Tiling compromise— bo reduct on of «cnt«nce Seo 
Note !“> 

TiitoIous or vexst out complaint not to be con 
sideccd after comprom se See Note 11 
Incomplete arrangement — bot compOs 1 on See 
bote 4 


Mi<taKe m gummone ns non-compoinlnblo See 
bote 5 

bo del ly after eompromuu? Seebotell 
bon-applieab lity to oti er 1 iws Sec bote 2 
bon-compounUbls offenee changed into com 
ponndnble one on appeal See Note S 
bo need to enquire into authority to compound 
See bote 9 

bo option toCourt under sub sect on(l) See Note 11 
bo reference to I) str ct ^Iagi«trate or police Sea 
Hotel’ 

No nithdraaal of w arrant-cages See Note 3 
bo mthdratral ol noQ-coinpoundable offences See 
bote 5 

Offence nnder S 143 Penal Code and another 
offence See Note 8 

Offence under S 147, renal Code See Note 6 
Offence ooder S ii Cattle trespass Act and 
offence under 8 333 Penal Code See Note 8 
Onus of pioot of composition See Note 13 
lolice cannot mthdraw compkmt See Note I** 
Record of reasons for aanct on See Note 13 
Reieclioa of sanction oo improper grounds See 
Note 12 

ItesiliDg from comprom se See botes 4 13 and 17 
Section complete m itself See Notes 3 19 and 5 
Settlement in future— Not composition See Noted 
Settlement of non*compoundable case See botes 5 
and 18 

Stiffing pr<»eculion See Notes 3 and 5 
Substance aod not form of petit on See bote 3 


1 Legislative changes 

DifftTtnce fccttteen the Codes of JSCl and 1672 — 

The Code of 18G1 contained no provision such as Hnt found in this section nnd it 
nfl.3 not settled vibether there might be a compromise in a criminal case * 

Section 188 of the Code of 1872 irovided that in the case of offences rvhrch mav 
lawfully be compounded injured persons may compound tho offences out of Court or m 
Court uith tho permission of the Court >\liat (hose offences uero ‘ which maj laufullj be 
compounded, were not mentioned m the section for that mfonnntion one had to refer to 
the evception to s 214 Tenal Code 

Difference beltieen the Codes of 1872 and 1882 — 

Section 315 of the Code of 1882 gave a tabulated list that was intended to be 
cvh-instiv 0 of tho offences that were compoundable Tho Code also for the first time, 
introduced a distinction between offences compounclsble with tho porraiasion of tho Court 
and those compoundable without such permission In keeping w ith this amendment to tho 
Troccdure Code and almost simultaneousl} with it an amendment was made to s 2H, 
Penal Code, bj Act 8 [vin] of 1SS2 Eubetitntmg for tho original exception, referred to 
above, tho exception that now finds place m the section reading thus ‘ The provisions 


Section 345 — Note I 

•1 (12) 40 Cal 113 (117) 15 Ind Cas 259 (>S9) ifajtbar Pahiitan r 3IuXtas)ed 




1894 1S 345I 


COMPOUNDING OFFENCES 


Offence j 


' Persons by whom offence 

I P C applicable 

may be compounded 

Dishonest misappropriation of property 

403 

iThe owner of the property mis- 
appropriated 

Cheating 

417 

The person cheated 

Cheating a person whose interest the 

418 

Ditto 

offender was bound by law or by legal 
contract to protect 



Cheating by personation . 

419 

1 Ditto 

Cheating and dishonestly inducing delivery 

420 

Ditto 

of property or the making alteration or 
destruction of a valuable security 



Mischief by injury to work of irrigation by 

430 

The person to whom the loss 

wrongfully diverting water when the only 
loss or damage caused is loss or damage 


or damage is caused 

to a private person 

House trespass to commit an offence (other 

451 

The person in possession of the 

than theft) punishable with imprisonment 


house trespassed upon 

Using a false trade or property mark 

482 

The person to whom loss or 



injury is caused by such use 

Counterfeiting a trade or property mark 

483 

The person whose trade or pro- 

used by another 


perty mark is counterfeited 

Knowingly selling or exposing or posses- 


Ditto 

sing for sale or for trade or manufac- 
turing purpose, goods marked with a 
counterfeit trade or property mark 

486 j 

The husband or wife 6f the 

Marrying again during the lifetime of a 

494 1 

husband or wife 


person so marrying 

Uttering words or sounds or making ges- 1 


The woman whom Jt Is »»• 

tures or exhibiting any object intending ^ 
to insult the modesty of a woman or 


tended to insult or whose 
privacy is intruded upon 

intruding upon the priiacy of a woman 



(3) When any offence is compoundable under this section, the abet- 
ment of such offence or an attempt to commit such offence (when such 
attempt is itself an offence) may be compounded in like manner. 

(4) When the person who would otherwise be competent to com- 
pound an offence under this section is under the age of eighteen years or 
IS an idiot or a lunatic, any person competent to contract on his behalf 
may with the permission of the Court compound such offence 

(5) When the accused has been committed for trial or when he has 
been convicted and an appeal is pending, no composition for the offence 
shall be allowed without the leave of the Court to which he is committed, 
or, as the case may be, before which the appeal is to be heard 

(sA) A High Court acting in the exercise of its powers of revision 
under section 439 may allow any person to compound any offence which 
he is competent to compound under this section 

(6) The composition of an offence under this section shall have the 
effect of an acquittal of the accused with whom the offence has been com- 
pounded 

(7) No offence shall be compounded except as provided by this section 

Synopsis 


1 Legislative changes 

2 Scope and principle 

3 Withdrawal and composition compared 

4 What amounts to composition 

5 The ollencc must be compoundable 

6 Consideration 

7 Tree will is necessary 


8 Compoundable offences 

9 Who can compound 

10 Minor 

11 Composition under sub section (1) 

12 Compositions under sub-section (2) 

13 Proof of composition. 
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^4 Stace at which a compounding may be 
elieeied 

15 Composition after committal orconviction 

16 High Court’s powers in revision 

17 Rescission of compromise 


18 Effect of compromise 

19 Sub-section (7) 

20 Civil suit 

21 Procedure in non-compoundable cases 

where injured party declines to pro- 
secute 


NOTC to the Synop.1* Soc the Kotos indicnted for Ibc fillowing topics t 


Aecn“cd Kot up by police See Note 11 
vMl circiim'tsnccs to l>o couMilered before sanction 
See Note 12 

Arbitration — M hen compO'ilion Sco Note 4 
Comi'cn'atinn to conipl iinant Sec Notes linnd 1ft 

CompO' tion Siih'ftiuent «anct'on of See Note 12. 

Compo it on M hat n Sec Note 4 

Compromise after remaod Soc Note 15 
Compo ition and aub ei^uent pro-«ution unler 
S 211 See Note 18 

Composition in Court not Deeded &e Note 11 
Compo ition ID re pcct of some oflenecs only See 
Note 18 

■Oompjsition nith some accused only Sec Note 18 
‘ Compound ' — Meaning See Note 3 
Compoundability — At what stage See Note> 5 
and 18 

^mpoundable and noo-compoundabfe oneoees 
charged together See Note 6 
Court /unctuj o//ieto after compromise See 
Note 11 

Court to sanction See Note 13 
Enquiry into factum of compromise See Notes 13 
and 14 

1 iling compromise— No reduction of sentence Seo 
Note 13 

Fnrolous or rexatious eomplamt not to be con- 
sider!^ after compromise See Note 11 
Incomplete arrangement — Not compo itioo See 
Note 4 


Mistake in summons ns non<ompoundable See 
Note 5 

No delay after compromuse See Note 11. 
Non-applicability to other 1 iws See Note 2 
Non-«)mponndnble offence elmnged into com- 
pound ible one on nppcil See Note 5 
No need to enquire into authority to compound. 
Sec Note 9 

Nooption toCourtundersub section(l) SceNotoll. 
No reference to District Ifiigistrote or pobce See 
Note 12 

No «i(hdmnal of n imnt-cises See Note 3 
No withdra«a) of non-compoundable offences Bee 
Note S 

Offence under S 143, Penal Code, and another 
offence See Note 8 

Offence under S 147, Penal Code See Note 8 
Offence under S 24 Cattle trespass Act and 
offence onder S 333, Penal Code See Note 8 
Onue of proof of composition See Note 13 
Police cannot withdraw eomplimt See Note 12 
Record of reasons for sanction Sec Note 13 
Rejection of sanction on improper grounds See 
Note 12 

Besding from compromise See Notes 4 12 and 17. 
Section complete m itself See Notes 2, 19 end 5 
Settlement in future— Not composition See Note 4. 
Settlement of non-compotindabU case Seo Notes S 
and 18 

Stiffing prosecution See Notes 2 and S 
Substance and not form of petition See Note 3 


1. Legislative changes. 

Difference between the Co^es of 18C1 and 1673 — 

The Code of iS61 contained no prosision such as that found m this section and it 
Tvas not setftod whether there might he a tompcomise m a criramat case^ 

Section 188 of the Code of 1672 protided that m the case of offences nhich may 
lawfully he compounded, injured ivrsons may compound the offences out of Court or m 
Court with the permission of the Court AMiat those offences were "which raaj lawfuUj bo 
compounded," were not mentioned in the section, for that information one had to refer to 
the exception to s 214, Penal Code, 

Difference betueen the Codes of 1672 and 1682 — 

Section 815 of the Code of 1883 gaxe a tabulated list that was intended to bo 
exhaustive of the offences that were rompoundable The Code also, for the first time, 
introduced a distinction between offences compoundable with the permission of the Court 
®nd tho«e compoundable without sneh permission In keeping with this amendment to tlio 
Procedure Code and almost simultaneondj with it, an amendment was made to S 214, 
Penal Code, b> Act 8 Ivml of 1 ^ 2 , BulMlituling for the original exception, referred to 
abo\e, the exception that now finds place m the section, reading thus • "The proMsions 

Srction 345 — Note 1 

J. (’13) 40 Cal 113 (117) 1 15 lod Cas 259 (259), itajAar t. iluktashed. 
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of ss 213 and 211 do not extend to any case m which the offence may lawfullj bs 
compounded " 

Changes tntrodneed %n 1898 — 

Suh section (5) ^as neuly added 
Amendments introduced by Act 18 [XVIJI] of 1923 — 

(1) Section 503, Penal Code, -naa added to the list of offences componndable withouir 

leave of Court. 

(2) The present ’?ub 2 (2) v as snhstitnlcd for tho original suh section thus enlarging 

the list of offences componndable nith tho leave of Court under sub s (2). 

(3) Subsection (4) was amended by substituting tho words “under the ago of eighteen 

> ears or is’ for the v, ords “a minor," thus making it clear that the age of majority 
13 eighteen years (There was a doubt regarding this before — see Note 10 ) The- 
leave of the Court in the case of composition on behalf of persons under disability 
has also been made a necessary condition 

(4) Sub section (5A) uas newl> added (See Note IG ) 

(6) Sub section (6) has been amended by adding the uoids “with avhom the offence- 
has been compounded' at the end so ns to make it clear that the effect of a 
composition is to acquit only the accused with oihom the offence has been conv 
pounded theiebj setting at lest the controvemj on this point also See Note is 

2. Scope and principle — The low makes a difference between a arious classes 
of offences and allows compromise in some and no compromise m others * Competence to- 
accept satisfaction for wrong done to oneself which follows from the general iule of freedom 
of transactions is subject to hmitations, those limitations corresponding gcnetaU> with 
classes of wrongs m which, though a personal injury is sustained, a civil suit is not allowed* 
or IS allowed only after tho public interest has been satisDed In such a case, the lustitutioa 
of a prosecution is a dutj which cannot be neglected m consideration of any piivate 
advantage * 

The principle of English law is that the composition of an offence is illegal if the- 
offence is one of public concern, but lawful if the offence is of a piiaate nature and for 
which damages may be recovered in a civil action This principle was adopted in tbia 
country also, but there was, before the Code of 1882, an uncertainty ns to what exactly 
were the cases which were compoundable ’ 

The tabulation of offences m this section now lemoves all uncertainty* and must- 
be taken as a complete guide and test on the matter® The pohcj of the Legislature 
adopted in this section is that m the cose of certain mtaoe offences, whero the mteiests of 
the public are not vitally affected, the complainant should bo permitted to come to terios 
With the party against whom ho complains, tho offences being specified m the section* 
AVherc an offence v\ith which a particular person i3 charged is componndable, he is at 
liberty to como to a settlement witli the prosecution and the settlement so arrived at 
cannot be considered to bo one the consideration for which is illegal ^ MThcre a case has 

Note 2 


‘ ' • */«Io 

I . ■ . ■ ■ rv 

(S«f cral accused — Composition with onij one is legal — Case can proceed against tlie others ) 

7. (42) 20 AtB 1012 Mad 173 (170) 43 Cti J, Jonr 734 . SOI Ind Caa 91, CharuUnmal v 
Itajnalrtshnayy<3 (4n ogreemenl to componud an oOeoce compoondabJo nJlLout tho pcrmiis'O’* 
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once Iwn Iroiij’ljt to Conrt nnd the jorfifs lia\c ndjusted the matter bctuccn flicinsohcs 
Ian full \ it cannot bo said tint (hej arc bushing up the matter “ 

Th( jroM'ions of the ®cc(ion are not limited to cases nlierom the ncciiscil pleads 
gmhy Such n \ icn would limit the scope of tlic section to tho'-c coinpnrafivel} few eases 
111 wind) the nccusoil is nd\iscd that defence would be hoiiclcss ® 

The >)tction docs not applj to ofTcnccs punishable iindci laws otha than the Penal 
Code Sub oectiou (C) of this section does not applj to a Panchayat under I3ihar and 
Oitssa \illagG Administration Act, 1922, and n Panchnjat is not bound to accept a 
compromise entcnxl mto I j the i>artios “ 

3 Withdrawal and composition compared — An net of compounding is 
different from the withdrawal of a complaint made toa Magistrate A wuthdrawnl must bo 
bj intmntion to the Magistrate and the complainant is required to satisfy the Magistrate 
that there arc «u(licicnt grounds for perimlting him to WTthdraw it* A withdrawal is 
j^rniiNjible in all summons cases Composition is only permitted in respect of specified 
offences some of w Inch arc summons eases and others not, the offences being mentioned 
in this «!ection Again withdrawal is tho net of one jartj to the proceeding, vtg , the 
comilamant whereas tho composition of an offence oImousIj requires the co operation of 
both parties, rermission is neccssarj m the ease of withdrawal, because it is the act of one 
lirtj alone Complainants otbeiwjse would be at libeity to bring fntolous and toxatious 
complaiuta and withdraw them calml) when thej have caused the accused enough of 
nnno} ance and degradation There is no such abuse of process to bo guarded against in a 
composition it being the act of both the parties® Withdrawals are confined to summons 
cases wairant eases cannot be withdrawn* A complaint can be withdrawn only by tho 
complainant whomaj not necessarily be the person injured * Tho word' comiioimd means 
to withdraw for a consideration, ami not metcly to withdraw * See also S 248, Note 8 

W’hetber a petition is one for withdrawal or compromise, is to be judged fiom tho 
fact whether the accused consented to it or not The substance and not merely the form of 
the petition should be considered * When the complainant put m a petition before the Conrt 
not asking foe permission to withdraw but sajiog that be did withdraw ogamst one of tho 
accused as there had been an apology, and ho wislicd tho case to proceed only against tho 
other accused, it was held that it was not a ease of mcro withdrawal but was one of 

the Court is la^tul there being no law or publ e policy violated in such a ease But in the case ot a 
pou-compoundablc oUeoco the agr«cm«at u UDlaw(ul.^Iiever3ed >Q Allt 1942 Mad 6C2 I L It (1943) 
Mad 183 44 Cci L Jour 29 on auotber point) 

('30) 17 AIll 1930 Oudh 196 (198) 4 Luck 669 19> Ind Cas 365. Sallay Sah v J/aAodiii 
B (29)J6AJJtJfl?9Pjt5J2/5J2; yiO7LJi>ffrC07,Sf)iijfi^S3/arJ>ras7/iTjhI/asa» 

9 ( 09) 10 Cn L Jour 229 (228 229) 2 Sind L R 16, Emferor v Ztlaram 

10 ( 84) Oodli Sel Cas No 78, Queer* ETnptessr Gttnbar 

11 (41) 23 AIR 1941 Pat 169 (172) 42 CnLJour431 193 Ind Cas 491, Gom 3/aWoa v Emperor 

(By S 74 Bihar and Orissa AiUage Admioittralion Act it is declared that the paocliayat is not 
bound by kn s of procedure other tbnn tbosc prescribed by or under the Act There is no prot uion in 
that Act simibr to S 345 (6) S 76 ot that Act merely enables a panchayat to accept a coinpronu,e 
and decide the ca«e accordingly But a panchayat i> not bound to do so In a case where one ot the 
parties resiles from the compromise, the panchayat would be exercising a wise discretion m not acting 
on the compromise ) 

Note 3 

1 ( 94) 21 Cal 103 (113) JfurrdyT Empress 

■ ' ' ■ *7 ftnperor 

iperor 
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composition^ and nhere the complainant nrrote out and gave to the accused a document as 
foUons ‘ This 19 to say that Jlr John came to me and offered an unconditional apology; 
I beg to withdraw the case against him , the document nas held to mean that the offence 
was compounded and not merely withdraxm® It is open to the Magistrate to question the 
complainant to satisfy himself nhether an application 15 in fact one for composition or for 
withdiawal® 

4 What amounts to composition — A composition is an arrangement or 
settlement of differences between the injured party and the person against whom the 
complaint is made ^ A mere application bj tlic complainant for permission to withdraw the 
case because Ins witnesses had turned round is not a composition of the offence* 

The compounding of an offence supposes an arrangement whereby the parties have 
settled tbeir differences and not a mere arrangement to settle thcir disputes tn future as 
the result of some action either by themselves or third parties * An incomplete arrangement 
will not amount to an actual acquittal within the meaning of the law * 

Pending a criminal ea*^, the parties entered into an agreement referring their 
disputes to arbitration No arbitration took place, but it was argued that the very signing 
of the vwchhla for reference to arbitrators amounted to a composition It was held 
liowe^cr, that the muchhl.a was onl> one step towards the composition and that there 
would have been a composition only if the inuchltka had been cained out and an award 
had been armed at according to its terms* 

A Jlagistrate is not bound to recognise a refeienco to arbitration and wait for the 
award, hut it will bo reasonable for him to do so If he however, choo«es to wait and there 
13 an award, the award may amount to a composition* \M)ere parties entered into a sort 
of compromise previously before a muUear to whom the case bad been sent for local 
inquiry, hut on the records being sent to the Magistrate both parties resiled from the 
■agreement and then on the Magistrates summonmg the accused the latter sought to have 
the so called compromise recognised it was held that ho could not take advantage of the 
compromise previously entered into before the local enquiry officer ^ 

As to the effect of an agreement to be bound bj the evidence on oath of a certain 
witness see the undermentioned case * 

5 The offence must be compoundable — It is against public policy to 
coixiixiund a non compoundable offence * The Legislatiuo has laid down m this section the 

^ Uiyiv, 5'USiU.S‘J CtvliJ'WW AwaiUvav Ewpsw 

8 ( 23) 10 AIR 1923 All 474 (476) 43 All 145 21 On Ii Jour 758 Jo? n v Emperor 

9 ( 16) 3 AIR 1916 Pat 200 (201 SO”) 18 On L Joac 107 (103) Baya » /lU y Emperor 

Note 4 

1 ( 21) 6 AIR 1921 Bom 166 (1G7) 45 Bom 316 22 Cn h Jont 55 Emperor v AhbUai 
■2 { 0'’) 4 Bom L R 718 (720) Emjieror y Amal Hasan 

3 (25) 12 AIR 1925 Mad 1211 (1212) 26 Cn I. Jonc 1694 Eamolmja v T aradara;itli( 

I 

5 

. ■ ree- 

4 

■ ■ I il 

oJ a ciT I Court )J 

■7 ( 18) 22 Cal W N cliiu (dial ) AnantJa Chandra v Clanlra HoJan 

, Oatbs Act S3 8 to 

■ iga the complainant 

1 ( 45) 32 Ain 1915 Cal 218 (231) 220 Ind Cas 379 Eon Ion and Lancashire Insurance Co L(^ 

V Binep KntI na Mtlra (Compoundin;; a nOQ<eoini>OQDd'il>1c oflence is iliccal asprobibited by S 315(7) 
— ARwm'nt to compound such offence cannot derclop Into contract ) 
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tc t for (Ictcninninf; tlio clas'Jos of ofTencos which concern jnilniiliiala only as distingnishocl 
from thoao which ha\o reference to the interests of tho Stale, and Courts of law cannot go 
lievoncl that test and eubstituto for it one of their own * It i3 tho duty of a criminal Court 
to refuse to allow tho withdrawal of tho iroscciition if tho case i3 non compoundable ’ 

\ Magistrate should conaidcr all Uio circumstances and inaho up his mind that 
ouh a compoundable offence is prored before he allows a comiiOundiDg * Where the 
evidence taken b\ a Magistrate clearlj disclosed a non compoundable offence, it was held 
that he had no authontj to allow the offenco to bo compounded and in doing so had 
usuriied jurisdiction not vested in him* See also the undermentioned cases ® The with- 
diawal from the prosecution in a case in which the ofFenCO charged is non compoundable 
has not the effect of nn acquittal,^ and an agreement entered into between the complainant 
and the accused for the refund of mone> emberzied by the latter was not allowed to be 
1 Icidetl as a bar of pro-ccution for the offenco* 

To determine whether a case is compoundable or not, tho offenco with the commis 
Sion of which the accused wore chained m the complaint or with which the Court 
charged them should be looked into* Where tho ofi’ence, so far as was then known, 
believed and alleged, was punishable under S S23, it was held that the composition was 
legal*® If a complaint alleges circinnstances constituting a compoundable offence, as also 
other circumstances alleging a non compoundable offence, it has to bo seen what are the 
Cc'Cntial circumstances 

The question of a ea«e being compoundable or not must be decided with reference 
to the state of facts existing at the date of the application to compound It is not possible 
for the Court to see what the ultimate result of the case will be** Where a Magistrate 
allowed the non compoundable offence of noting to be compounded upon a mere surmise, 
based on no evidence, that the case might m the end turn cut to be one of a compoundable 
offence, it was held that he bad no such power'* 

Though the complainant accuses a person of a compoundable as well as of a 
non compoundable offence, if the Magistrate issues a summons to the accused for the 
( 26) 13 AIR 1926 Cal 69 (63) 63 Cal 61 89 lad Cas 200, J>v:tjtnJranatk v Goptram 
('28) 16 AIR 1923 Bom 306 (303) 62 Bom 693 112 Ind Cu 459, Hasan r Hasan Itlaliomed, 

(iei23 Cal W R cixsu (clzsii) Ananda Oiandra ^ Chandra 21 ohan 
( 29) 16 AIR 1929 All 456 (458) ; 116 Ind Caa 749, Sadho Kandu v Mt Jsnl a Kiier 
(■12) 40 Cal 113 (117, 118) 15 Ind Cas 250 (260) Nujebar Bahman v MuUashtd 
2. (’04) 23 Bom 326 (323) 6 Bom L R 73, Dalsiikhram v Charles De Bretlon 

3 (’14) 1 AIR 1914 Oiidh 278 (279) 17 0adbCas213 26 Ind Cas 400, EacAman Has v ^^arain 

4 ( 94) 1894 Bat 699 (700), Queen Empress t Naran 
( 03) 1C C P L R 178 (179). Sitaram ▼ Hxralal 
(1900 02) 1 Low But Rul 3S9 (319) Crown v Konoo 

5 ( 02) 4 Bom L R 718 (720), Ewip^ror * AsjtusI Ilasaa 
(1900) 2 Wcir 151 (I5I) In re Abdul Ally Sahth 


('13) 14 Cri L Jour 77 (78) 18 Ind Cas 413 37 Bom 369, Emperor v Panchhod Daicla 

7 ( 88) 1883 Bat 391 (SO"*) Queen Empress v 3lott Das (Order permitting withdrawal amounts to an 
order of discharge ) 

( 75) 1 Bom C4 (66) Pey v Hrcamii (Do) 

( 93 1900) 1893 1900 Low Bur Rol 240, Queen EmpreV v, Po Da 

8 { 66) 1 Welt 462 (463), In re Ponnambalam Piifot 

( S3) 1 11 eir 465 (165) Zamtndar oj Tethyapnratn v Pamastcamt HaJan 

9 ( 30) 17 AIR 1930 Oudh 196 (199) 4 Lock 669 ; 125 Ind Cas 385, SoA/oy Sih t tfahadin 

10 ( 84) 1634 III W N 13 (14), Empress r Unlar 

11 (’OS) 10 AIR 19‘>9 All 456 (453) IIC Ind Cas 749 SoifAo Saiwlu t 2/f JiiKT. 

12 (25) 12 AIR 19-25 ^Bg 395 (395) • 20 Cn L Joor 1428. If/ 'Rom v HI Jaiuanli 

13 (07)CCfiLJour330 (336. 337) 1907 ronIleNo 11 Cr, fmr-rror r 27»ra Sinjl. 
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compoundatle offence alone, a composition may bo effected Convei’scly, if in the trial of 
a compoundable offence, an offence which is not compoimdablo is by oversight mentioned 
in the summons, it does not deprive tho parties of theic light to compound 

"Where a person was convicted of a non compoundable offence but on appeal was 
acquitted of that but the appellate Court considered that he should be convicted of a 
compoundable offence of which he had not been tried by the Magistrate, it w'as held that 
he should bo allowed an opportunity of compounding the offence, if he could, before being 
convicted of the same Where this oppoitumty wras not allowed, the High Couit allowed 
it in revision 

6 Consideration — The compounding of an offence signifies that the person 
against whom tho offence has been committed has received some gratification, not 
necessarily of a pecuniary character, to act as an inducement for his desiring to abstain 
from a prosecution ^ 

The composition spoken of in this section is in the natuio of a contract, hut 
monetary consideration is not necessary* It has even been suggested that a lawful 
composition may be effected within the scope of this section without the passing of any 
consideration, the only essential thing required being that some arrangement should have 
been arrived at between the parties, which settles their differences* The Court is not 
concerned with tho nature or value of the consideiation If tho complainant consideia that 
his grievance is redressed bj the more fact of respectable persons having intervened, 
though he has received no money payment or even a direct apology from the accused, ha 
IS, nevertheless, at full liberty to compound the prosecution* For instance, where a mere 
apology was the consideration, see the undermentioned case * 

7. Free will is necessary. — Although the provisions of the Contract Act may 
not apply, the proof of the arrangement must be similar to that which a Court requires for 
the proof of any agreement which is m issue, and unless it appears that the parties were 
free from influence of every kind and were fully aware of then respective rights, it would 
be impossible to give effect to a so called arrangement or composition ^ 

8. Compoundable offences — Under S 16 S of the Code of 1872, which did not 
give a list of compoundable offences, it was held that tho test for deteiminmg whetliei 
an offence was compoundable or not was that wherever a word such as voluntarily, 
“intentionally,” “fraudulently,” etc , was an essential part of the definition of the oftencer 
it was not compoundable, but that where the offence was one irrespective of the mtention 
and for which a civil action might be brought at the option of the persons injured, instead 

14 (’46) 33 AIR 1946 Maa 80 (SO) K<atanna Goundan t Seltia Goundan (Case whether compouod 
able or not depends on sworn statement of complainant — Sworn statement disclosing compoundiWe’ 
oflence in respect of which summonses were issued by llRigUtrato — Agreement in respect of, is not for 
stifling prosecution ) 

{ 16) 3 AIR 1916 Col 917 (917, 918) 32 Ind Cos 227, Mahomed Tstnail ▼ Samad Mt 

15 ('21) 8 AIR 1921 Pat 75 (75) C2 Cri h Joor 493, Kadtr Jkram v Einperpr 

16 (1900) 3 Oadh Gas 314 (315), Oiruiar Smffh t Queen Empress 

17. (’10) 11 Ctl L Jour 496 (497) 7 Ind Cas 639 13 Oudh Gas 161 Earn Sarttp v Emperor 
Note 6 

1 ('01)21 Cal 103 (112, 115), Murray V Etnpreu 

('24) 11 AIR 1924 695 (59S) 5 Lah 239 25 Cn L Joar 629, laantia T Emperor (Consideration 

— Vpology) 

2 (16) 3 A I R 1916 Mad 854 (833) 16 Cri I» Jour 803 (804) ■ 39 Mad 946 Mahomed Ea»n\ s 
Inayatlulla Sahd> (Con*lderation — To refrain from pursuing other case pending m which the other 
party was the accu-iod ) 

3. ( 9C) 1896 Pun Ro No 9 Cr p 21 (23) TIaxdayat Ah ▼ Empress 

4 ( 00) 10 Cri h Jour 223 (229) 2 Sind L R 16, Emperor t Lxlaram 

5 (*23) 10 AIR 1923 All 474 (476) 1 5 AU 145 24 Cn Ii Jour 758, John r Emperor 

Note 7 

1 (‘9l)21Call03(115),ir«rr<iyT rmpnrst 
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of criminal prococtling^ it was oom|X)nniliiblc * 

\n offence under S 143 of the Pcoal Code 13 not comiotindablc aa it dircctlj affects 
tl c 1 iillic ixiacc ami not mcrelj lbo«c iminediitcl} imohcd * Tlio essence of on ofTonco 
under S 143 13 the combination of 9c\enl persona united m the purpose of committing a 
criminal ofTmcc anl such o combination in itself constitutes on ofTenco distinct from the 
ciiminal ofTcnce uhich the=u iviraons agree to commit So though the Ian maj allow tbo 
litter offence to 1x5 comiiounded the effect of sucJi composition is not to annul the 
common object charged and tic pro'?ecnlion under s 143 mil not fall to the giounci but 
maj 1x5 proceeded mth ’ 

The ofTenee of noting under s ll7 of the Fenal Code, being an offence against tbo 
public trantjuiUitj primarilj concerns the State moro than the indiMdiial and that 13 
probabK one reason whj that offence is not included by the Legislature m the category of 
compoundablc offences* 

The offences of extortion and fabricating false ovidonco aio not piivato disputes 
and neither of these offeneca is compoundablc® 

An offence under S 2i of the Qittle trespass Act is not compoundable But where 
that offence was charged along with an offence under S 323, Penal Code and tho parties 
effected a compromise in respect of the latter offence it uas held that the Magistrate if ho 
thought fit to do so was entitled to deal with the compromise as a xsithdrawal of the 
complaint in respect of the offence under tbo Cattle trespass Act because a case m respect 
of such offence being a ennamons-case would result m an aorjuittal if no evidence xiete 
adduced ® 

Note S 

1 { 7C) 1 Bom 147 (154) (FB) lUq v liahtmat 
Cases where oifenee was held to be not compoundable 
(76}1 Bom 147 (157) (FB) Ptg ▼ Rahtmal (Grievous butt ) 

( 74) 6 N P n C It 302 (305) Beg v Madan ilokan (Do ) 

< 93 1900) 1893 1900 Low Bar Bui 310 Queen Empreee y Po Da (Do) 

< 80) « Cal L Rep 892 (39’’) In the matter 0/ re/erenee from the Chtef Prtsidenci/ Magistrate (Cnmi 
na] breach of trast ) 


• under 5s 41? 419 405 

and 408) 

Cases where offences were held to be compoundable 
( 74) 22 Suth W B Cr 26 (27) Queen t Gopee Mol tin (Eid&appiag ) 

( 84) Oudh Sel Cas ho 74 Queen Empress v Stdba (O&eoce^ uader S 33o or 5 339 Penal 
(1865) 4 Suth W R Cr 31 (31) Queeny Sinth (Adultery) 

( 73) lO Bom II 0 R 04 (69) Beg v Jelha Dhala (tolonlsnlycttosmg hurt — See however ( 76) 1 Bom 
147 (157) (FC) Bey r Bahimal) 

2 (41) 29 AIR 1941 Sind 166 (189) ILR (1941) Ear 352 43CnLJourC8 196 lad Cas 751 AgTia 
I^asaraliS Itan y Fmpercr 

3 (41) 29 AIR 1941 S ad 186(199) I L B (1941) Ear S53 43 Cri L Jour 69 196 Ind Cos 751 (DD), 

Waearali Su( nn V Emperor (Coroplaiot or ];x>licc>repott meot oniag oCeace under S 449 read 
with S 117 Pcnol Code — Fncts di elm ng offence under 5s 143 and 117 PeQAl Cods — Order 
allowing compound ng of offeuce under S 44s, but tefusiog offence under S 143 to be compoaoded is 
legnl ) 

(23) 10 AIR 19>3 5f»d 692 (59^) 46 Slad 257 24CnLJourll4 Teritanmi t Emperor 
(See however (13) 14 CnL Jour 459 (459) 20 Ind Cu 619 (CnI) Jiasirtddiy Khaprat Ah (Tbis 
ease should be read carefully , there is no real confftet between this and AIR 1923 llad 693 46 Mad 

257 24 Cn L Jour 114 }] 

A 007) 6 Cn h Jour 836 (337) 1907 Pun Be So 11 Cr Fmperor y Mira Singh 

<18)5 \1R J9I8 Mid 491 (495) 19 Cn L Jour 329 In ry Koyassan Kuily 

5 { 36) 23 AIR 1936 Sind 146 (147) 37 Crl L Jour lOBC 30 Smd L R 217, Tirumaf Mangsnmtd r 
Mahamtnad Efiin 

6 (19)6 AIR 1919 AU 31 (31) 42 AU 203 SI (M L Jour 305 Em fcror r /ufua. 
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compoundable offence alone, a compositjon may be effected ** Conversely, if in the trial of 
a compoundablc offence, an offence which i3 not compoundable is by o\ersight mentioned 
in the summons, it does not deprive the partifis of their right to compound 

Where a person was convicted of a non compoundable offence but on appeal was 
acquitted of that but the appellate Court considered that he should be convicted of a 
compoundable offence of which be had not been tried by the Magistrate, it was held that 
he should he allowed an opportunity of compounding the offence, if he could, before being 
convicted of the same’® Where this oppoilumty was not allowed, the High Court allowed 
it m revision 

6. Consideration — Tho compoanding of an offence signifies that the jicrson 
against whom the offence has been committed has receiNcd some gratification, not 
necessarily of a pecuniary character, to act as an inducement for his desiring to abstain 
from a prosecution ’ 

The composition spoken of m this section is in the nature of a contract, but 
monetary consideration is not necessary* It has even been suggested that a lawful 
composition may be effected within the scope of this section without tho passing of any 
consideration, the only essential thing required being that some arrangement should have 
been arrived at between the patties which settles their differences® The Court i3 not 
concerned with tho nature or value of the consideration If the complainant considers that 
hi3 grievance is redressed by the mere fact of respectable persons having intervened, 
though he has received no money payment or even a direct apology from the accused, he 
IS, nevertheless, at full liberty to compound the prosecution * For instance, where a mete 
apology was the consideration, seo the undermentioned case * 

7. Free will is necessary. — AUhongb tho provisions of the Contract Act may 
not apply, tho proof of tho airangemeat must be similar to that which a Court requires for 
the proof of any agreement which is m issue, and unless it appears that the parties weio 
free from influence of every kind and were fully aware of their respective rights, it would, 
be impossible to give effect to a so called arrangement or composition ’ 

8. Compoundable offences Under s 188 of the Code of 1872, which did not 

give a list of compoundable offences, it was held that tlie test for deteimmmg whethei 
an offence was eompoundablo or not was that wherever a word such as voluntaiilyi 

‘ intentionally,*' "fraudulently,” etc, was an essential part of the definition of the oflonccr 
it was not compoundable, but that where the offence was one irrespective of the intention 
and for which n civil action might E?e brought at the option of the persons rn/nred, inshMci 

i; ' - I . •!. , 

med Ismail ▼ Samad Ui 

■ r Akram t Emptror 

' • mpreJS 

!■ Cii3 161, IJani 5or«p V Emperor 

Note 6 

1 ( 01) 21 Cal IDS (112, 115), Hurray v Empress 

(■24) 11 AIR 1021 l*h 50> (503) 5 liali 239 25 Cn L Joac C20, InanliA v Emperor- (Considcrat on 
— Vrology) 

2 ( 16) 3 A I R 1916 Mad 851 (855) 16 Cri It Jour 803 (804) • 39 Mad 946 Mahomed Kanni v 
JnayaUuUa Sahib (Con«idenition — To refnin from potvaiDg other case pendios in which the other 
party was the accu^ed ) 

^ . un 

* ■ . ■ ■ ■ ! ■ ■ ■ ' • ■ ■ John r Emperor 

• Note 7 

1 ( 9i) 21 Cal 103 (115), d/urroy T Empress. 
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of cniniml proccoilinjs, it componnil'iWe ‘ 

\n offence under S 145 of the Peoiil Cojc is not coinpoundablo as it directly affects 
llie public iwcc find not merely tho^ immcdmtcly imohcd* The essence of an offonco 
under s 143 is the combination of icmal persons united in the purpose of committing a 
cnmmil offence and such a combination in itself constitutes an offence distinct from the 
criminal offence u-hicb thc'O jieraons agree to commit So, though the lau may allow the 
latter offence to lx; compoiindod, the effect of such composition is not to annul the 
common object charged, and the prosecution under s 143 imII not fall to the ground hut 
maj be proceeded with ’ 

The offence of noting under s 14" of the Penal Code, being an offence against tbo 
pubbe tranquillitj, primarily concerns tho Stato more than the indnidual, and that is 
probabh one reason nhj that offence is not inclttded by the Legislature in the category of 
compoundablo offences* 

The offences of extortion and fabricating false evidence are not private disputes 
and neither of these offences is compoundablo.® 

An offence under S 21 of the Cattle trespass Act is not compoundablo But where 
that offence was chained along with an offence under S. 323, Penal Code, and the parties 
effected a compromise in respect of tbo latter offence, it was held that the Magistrate, if he 
thought fit to do so, was entitled to deal with the compromise as a withdrawal of the 
complaint m respect of the offence under the Cattle trespass Act, because a case in respect 
of such offence being a summons case would result m an acquittal if no evidence were 
adduced ® 

Note 3 

1 ( 7G) 1 Born 147 (154) (FB), litj t itohmuf. 

Cases where offence wes held to be not compoundahte : 

('76)1 Bom 147 (167) (FB), t Hahimat (Otievoos bort ) 

(’74) e N W P n C n 802 (305), lUg y Mudan Uohan (Do ) 

( 93 1900) 1693 1900 Low Bar ItuI 2 10, Qufen'Bmprtet v. Po Ba (Do ) 

( 80) 6 Cal L Bep 392 (392), In tht mailer of reference from the Chief Bresidene;/ Jllagistrate. (Crimi* 
oal breach of trust ) 


< Under Ss 417, 419, 46S 

Cases where offences were held to be compoundable 
(’74) 22 Sath W R Ct 26 (27), Queen t Copee Sfohun (Cidnnpping ) 

(’64) Oudh Sel Cas No 74, Queen-Emprees t Sidha (OSeocei under S 335 or S 333, Fenal 
Code) 

(1865) 4 8uth VV R Cr 31 (31) Queeny Smith (Adultery) 

(’73) 10 Bom II C 11 CS (68), Beg v Jeiha Bhala (Voluntarily causing hart — See however ( 76) 1 Bom 
147 (157)(FB), ZJrj t Rahimat) 

2 ('41) 29 AIR 1911 S.nd 166 (166) * ILR (1941) Ear 352 : 43 Cn L Jour 63 • 196 Ind Css 751, Jgtia 
Xarorafi Sulfan y Empercr. 

3 (’41) 29 AIR 1911 Smd 166 (188) • I L B (1941) Ear 352 • 43 Cn L Jcnr 68 • 196 Ind Cos 751 (DB). 
,4<;fui Nororoft Sullen T Emperor (Coni[4aint or police-report mentioning offence under S 443 read 
with S 117, Pcnul Code — PhcU di closing offence under 6 s 143 and 117 Penal Code — Order 
allowing compounding ot offence under 8 449, but retusiug offence under S 143 to be eompoonded is 
legal) 

■ • • • (This 

• . . ,1 > ■ ■ 46 Mad 

257 2tCnL Jour 114)) 

4 r07) C Cn Ii Jour 336 (357) • 1907 Pun Re No 11 Cr. Emperor y TItra Stngk 
(’18) 5 AIR 1916 Mid 494 (495) • 16 Cn L Jour 329 (33l». In re Koyatian Euttv. 

5 (’36) 23 AIR 1936 Sind 146 (147) : 37 Cn L Jour 1080 ; 30 Smd I, R 217, ririimal Slangitimal r. 
XIahammad Khm 

6 (-19) 6 AIR 1919 All 81 (SI) : 42 AU 202 : 31 Cri L Jour 305, Emperor r. JuJua. 
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See also the undermentioned cases ’ 

9. Who can compound. — Any pcrgpn may set the criminal law in motion 
but it 13 only the person specified m S. 345 who can compound the offence.^ Hence, a 
husband may be a complainant when the offence is defamation of his ^ife by the 
imputation of unchastifcy to her but it is only the wife who is entitled to compound the 
offence * Similarly, m the case of the offence of abdaction, though the complaint may iiave 
been preferred by another person, e p , the father of the girl m whose custody the girl 
may have been at the time of the abduction, still it is only the husband ^ho is competent 
to compound the offence * 

The offence of hurt can be compounded only by the person to whom the hurt is 
caused, and neither hia heirs nor any other person can compound the offence * The offence 
of criminal trespass can be compouaded by the person in whose possession the property 
was,® the offence of wrongful restraint by tho person restrained® and the offence of wrongful 
confinement by the person confined.^ 

But nhere a person sends another man to the Court to represent him m fihng a 
complaint, the Court is perfectly justified m accepting the latter's statement that he desires 
to compound the offence with the assumption that he is authorized by tho former to 
compound it, and under the circumstances, it is not incumbent on tho Court, before 
allowing the case to be compounded and acquitting the accused, to make any inquiry into 
his authority.® 

7 (’87) 1807 Eat 830 (330). Empress t (Sccuon 508, latter part — Oflence oot eoropoundable )< 

('13) 14 Cri Ii Jour 432 (463) : 30 lad Cas C32 (I^w Bar), Sarma Iyer v. Emperor. (Section 45i, Penal 
Code->Not compoundable) 

(■01) 28 Cal 652 (603) : 5 Cal W N 457 (FB), Zhoarkanatk r. Bent ilaihab. (OUence ol criminal breach 
ot trust, not compoundable ) 

(’12) 16 Cal W N ccjUri (ccxlri), SajadJiar Sanyal t Soshee Bkushan (Do ) 

(‘24) 11 AIR 1924 All 209 (209) : 40 All 91 : 25 Cn L Jour 1005, Srtj Behan Lai r. Emperor, 
(Section 420, Penal Code — Compoundable ) 

(' 97 ) 22 Bom 889 (890), In re iloUram, (Mischief, nben loss ot damage u caused to person — Com* 
poundable.) 

ri4) 1 AIR 1914 Oudh 264 (264) • 17 Oudh Cas 18 : 15 Cti h Jour 230, BampJiflJ t. Bwperor. (OBcnee 
under S. 211, Penal Code, cannot be lawfully compounded ) 

Note 9 

1 (’37) 24 AIR 1937 Nag 72 (73) : 38 Cn L Jour 334 • I D B (1937) Nag 286, Ju re Khilaioan Stngh, 
(Wrongful confinement— OSence can be compounded only by person confined ) 

(’27) 14 AIR 1927 Bom 410 (411) : 51 Bom 612 : 28 Cn L Jour 581, Dajxba Bamjx v. Emperor. (Com- 
plaint by wile for cheating husband — Composition by her— Composition not i nlid so ns to bar complaint 
uf nusband ) 

2. (’91) 14 Mad 379 (331) 2 Weir 230 ; 1 Mad h Jour 242, CheUam y Eamasiotinn. 

(’72 92) 1872 1892 Low Bur Eul G17, Quten’Empresa y Nga PauGale 
3 (’22) 9 AIR 1922 Lah 177 (178) • 23 Cn L Jour 690, .Vsr Alaxn y Ewperor. 

(’24) 11 AIR 1924 Lah 330 (331) : 24 Cn L Jour 780, MaWiib .dh Khan y Emperor. 

4. (’15) 2 AIR 1915 All 443 (443) . 37 All 419 . 16 On L Jour S86, Emperor v. ItahviaU (Widow of the 
persou hurt ) 

(’92) 2 Weir 418 (418), In re Oangamma Dorayya (Do) 

(’15) 2 AIR 1915 Mad 635 (635) : 37 Mad 885 : 26 Ind Cas 161, ilottai Btddy v Thanappa Beddii 
(’17) 4 AIR 1917 All 377 (378) : 18 Cn L Jour 729, Eafa y. Emperor. (Compromise cannot be accepted 
when some of tbe persons hurt are not parties to tt ) 

(’09) 10 Cn L Jour 473 (474) : 31 All 606 : 4 Ind 24, Emperor v Sultan Sxngh (Hurt caused 
to three persons — One dying — Sumyors not competent to compromise tbe offence as regards the 
deceased ) 

5 ('95)22Cal 123 (130), CfiaiwfiPerjJiad V ErartS 

(■•J4) 11 AIR 1021 Mad 40 (40) ; 24 Cn L Jour 824, Aixidayappa Hudalxar y. Emperor. (Odenee com- 
muted within the Court compound U not cnminal trespass ) 

6 ■ . . — - - , . , . . . , 

tal Ot accuseu u uiegai i 

8 (•2«) 11 AIR 1934 All 778 (779) : 2C Cri L Jour 98, Ilarbans y. Emperor. 
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lO Minor — il crction (4) clnrlj imilics llifll n jfr'vin iin Irr ciglitorn >cnra of 
cniinf'l roinpf’inil nn tiTiiiCT roxioni U 111 ** nnK'rlnirnt of tbo Piibwlion in 
t!)*' n\or'l ti^nl in til** «v-riion t\n? n minor (inl no nforrnc«i> wii mule lo tlio flr^e limit 
It Tiag licl 1 tliat tli n„ « f iii'i]ont\ conffnijlitM lij Uiu peclion wm not to le rcgnhtocl 
1 j llie j>i r^iinl Inw of llii inrt\ conc« rrol nn 1 tint llie ciTect of tliH w-ction rend itli 
s 3 of till Inlmn Mnjonlj \ct nxan tint n jirr on iinlcr ngliUen jcf'f'’ <'50 could not 
ln«full> Cl nipoiinl the ofTcncoa ilfclnnd to lie cuiiipotindnlli* l> lhi4 section * Tins mcw 
lian Ki n puf n i ffect t*) I j lli'* nmfnlmenL 

\ Im'btinl ouinniitled the offincc of hurt iipun^t hij nife, ft minor She i\t tiio 
Biigg'“'lion of her father uith uliom slic waa Ininp, lilftl ft complnint ngninnt her liuahand. 
It Tsan l)fll lint the fntlicr of the girl waa com|>ctent to compound tho ofTonce on her 
iKhalf* ^\]le^o nn offmee i3 compounded ou tx'lnU of n minor iituler suh-s. (l), tbo 
jrrmiasion of llio Court h nocca ar> for such comixjsition * 

11. Composition under sub.section (1) — In Cftsca fulling under sub a (i), 
no Ici\e of the Court is nece«i‘irj for compourolmg’ and in such Cftses tho Magistrate Ins 
no option 1 lit n lionnl lo nllou the comiromisc* Parties are entitled to compound such 
ofTences unconditionallj nnd alien ii rariMOwia is filed bj tliciii, it is not for tho Magistrate 
to injuiro ahether tho complaint aas fruotous or tCTHtious* Tho mere fact tint tho 
ftccuseil lias Iwn sent up b> tho police docs not | rcvenl the jxrrson mentioned m tho third 
column of the table from compounding tlw ollenco* 

Wierc the offence is conijeundaUc b> portico aithout tho leave of tbo Court, otuT 
it IS oocompouDdod, and adecd ofooinpouition is /ilod h} all (ho parties present m Court, the 
onli verification ncccssarj is to seo ahclhcr tlio inrtice signed it and understood its contents, 
the itagntralo should not ndjourn tbo ca-a (or verification or call for further proof of the 
compromise but should, aithout unneccssar} dcla}*, ao>ioit tho accused ^ 

^^hcrc the Court hasdraam up a eliargo of as oflenco componndabic aithout the 
sanction of the Court and after this charge has b^a read and explained to the accused and 
pleaded to, a petition of coiupo ition is presented to it, tbo Court should at once accept the 
petition and aciiuit tho accusixl, it has no poacr at that stago to alter the charge, the 
composition has the c0ect of an aoputtal and is complete immediate!}' tho complainant 
jHits it foraard in Court® ^^'berc n "Mugislratc records a compromise, he becomes /««ctKS 

[See however ( 23) 24 Cti L Jour l^O (X23) 71 Ind Ois 218 (>50) (Pesh), ffarnawi Daj v Sa\n Dass- 
(It u not mentiooed in this ca e wbellicr tbe prosccutioo by tbo conipluiaant was on behalf of her- 
self or on behalf of the busband of the girt abducted )J 
Hole 10 

1 ( 91) 1601 Pun Re No 17 Cri p 6>{59) Shib Singh r Empress 

2 J 29j 16 AIR 3929 27S 1278, 273) 30 Co L Jour 960, EmjMror v Bhaiyatal 

3 (37) 24 AIR 1937 3Iad 825 (626) . 39 Cn LJoor 133, In re Ponnujiiamp Ayyar 

Note 11 

1,(37) 24 AIR 1937 3Iad 8‘’5 (626) 39 Cn L Jour 133, 7 a rs Poniiusuiamy gyyur (Compo::itioi> 
under S 845 (1) u an act of pert «" ) 

• " _ - - rmira Chandra 

• ‘ smghurt) 

( 10) 11 Cri L Joar 638 (639) 8 Ind Cas 387 1910 Pna Be No 30 Cri, Emperor v Sundar Singh 


173 (ID) on another 
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COMPOUNDING OFFENCES 


See also the undermentioned cases ^ 

9. Who can compound. — Any peripn may set the criminal law in i 
but it 13 only the person specified m s 345 who can compound the offence ’ 1 1 i 
husband may bo a complainant when the offence is defamation of In'! uifc Is 
imputation of unchastity to her but it is only the Mifo uho is entitled to conijc i 1 t' 
offence * Similarly, m the case of the offence of abduction, though the coinj Inint i nj ! 
been preferred by another person, e p, the father of the girl in uho-ic cu^toJj tl ^il 
maj have been at the time of the abduction, still it is only the husbind who i-> coiiii 
to compound the offence ® 

The offence of hurt can ho compounded only by the pciaon to ^lioin the hmt i 
caused, and neither hia heirs nor any other ixirson can compound the ofience * The olfpiice 
of criminal trespass can be compounded by the person in whosc po« e«oion the proi'erty 
was,® the offence of wrongful restraint by the person restrained® and the offence of u rongfnl 
confinement by the person confined ^ 

But nlieio a person sends another man to tho Court to represent him m filing a 
complaint, the Court is perfectly justified m accepting the latter's statement that he deoins 
to compound the offence with the assumption that bo is authorized by the former to 
compound it, and under the circumstances, it is not incumbent on tho Court before 
allowing the case to bo compounded and acquitting the accused, to make any inquiry into 
bis authority ® 

7 ( 87) 1887 Bat 330 (330) Empress v Vtikoba (Section 506, latter part ~ Offence net compoundable h 

( 13) 14 CtiL Jour 461 (463) 20 lad Ca.s 622 (Lo« But), Earms Iyer v Emperor (Section 45i, Penal 
Code— Not eorDpoundable) 

(■01) 28 Cal 652 (663) 6 Cal W N 457 (FC), Dwarlanalh v Beni Vadkab (Offence of erimiaal breach 
of trust sot compoundable ) 

(’12) 16 Cal W N ecxhi (eciWi), Sasni/iar Sanyal v Soskee Bhushan (Do ) 

(’24) 11 AIR 1024 All 209 (209) 46 AU 91 25 Cti L Jour 1005, Snj Behan Lai 7 Emperor. 

(Section 420, Penal Code — Compoundable) 

( 97) 22 Bom 889 (890), In re MoUram (Mischief, when loss or damage is caused to person — Com* 
poundable ) 

( 14) 1 AIR 1914 Oudh 264 (264) l7 0udhCasl8 15 Cti L Jour 230, Bamphal 7 Emperor (OScnce 
under S 211, Penal Code cannot be la iffully compounded) 

Notes ^ , 

1 (’37) 24 AIR 1937 Nag 72 (73) 38 Cn L Jour 334 I L B (1937) Nag 286, 1» re Ehxlawan Smgh 
(Wrongful confinement — Offence can be compounded only by person confined ) 

(27) 14 AIR 1927 Bom 410 (411) 51 Bom 512 28 Cri Ii Jour 681, Dajiba Bam;» 7 Emperor (Com- 
plaint by wife for cheating husband— Composition by her— Composition not >alid so as to bar complaint 
uy hoaband) 

2 ( 91) 14 Mad 379 (381) 2 Weir 230 I Mad L Jonr 242, Ghellam v NamaJwaiiu 
( 72 92) 1872 1892 Low Bur Rul 617, Queen Empress v Nga Pau Gale 

3 ( 22) 9 AIR 1922 Lah 177 (178) 23 Cn Ii Jour C90 Vtr Alam 7 Emperor. 

(’24) 11 AIR 1924 Lah 330 (331) 24 Cn L Jour 780, MahbiA Khan 7 Emperor. 

4 (15) 2 AIR 1915 All 443 (413) 37 All 419 16 Cn L Jour 586, Ewperor v Ba/iwaf (Widow of tbo 
person hurt ) 

( 92) 2 W’eir 418 (418) In re Oangamma Dorayya (Do) 

(’15) 2 AIR 1915 Mad 635 (635) 37 Mad 885 26 Ind Cas 181, Mottax Reddy t Thanappa Beddi 
(■17) 4 AIR 1917 All 377 (378) IB Cn L Jonr 729 Lala t Emperor (Compromi'e cannot be accepted 
when some of the persons hurt ate not partis to it ) 

(09) 10 Cn L Jour 473 (474) 31 All 606 4 Ind Cas 21 Emperor y Sultan Sxngh (Hurt caused 
to three persons — One dying — Survivors not competent to compromise the oSence as regards the 
deceased ) 

5 ( 91) 22 Cal 123 (130), Chandx Perskad v Elans 

( 24) 11 AIR 1921 Mad 40 (40) 24 Cn L Jour 824 Atudayappa Hudaliar \ Emperor (OQenco com- 
mitted within the Court compound is not enminal trespass) 

€ .*■ pey y. Emperor 

7 s ‘ ■ s . . . • Khilawan Smgh. 

* . • his case— Ac<]nJl* 

tal ol acensed is lUegaLj 

8 (•21) 11 All. 192 1 \U 778 (779) 26 Crl LJoar 9MT«r6anj v Emperor 
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10 Minor — S>il« u^'Ihih N) cImiI) itni lif« tint n j'T'vin tin Irr fii,!il<^n jrm o£ 
nj rn unn rtimjfi nil nn < nr« Tn iioin t > t*i* nnif n lii^nt of tl)f* nili vctmii in l?i’, 

titir I II" •'i in tlK" «< rimn "ft’ r ’ tumor ni 1 ro ftf^ttnci tin Ic lo tl f' n^>' limit. 
It tins 1)1 1 1 tint til' n_< nf tmjont^ cont'’iiii l-j tlin f»''<'tion not to !< rf^iilitftl 
Ij tlu j»rviml hn <if tin tort> onrrrnt-l nnl llnl Hn' iITt'Ct of tlm p<vtion mil tmIIi 
s 3 of t!)< In liftn \Injiint\ \cl lliat n i» r^o.i iinlcr (iRlitfon )rin of ngo could no* 
hnfnih ci nijmiin 1 ili» < fTtnc* i diclnnil to I** c« injioiindtUf* I y ihn e<<tion ‘ Thi, moiv 
lia'i 1"'< II [■!'< 1 « fT' ft to 1 \ till fill)' nlimnL 

\ ill! liinl cviniiiiiitol tlif iifTi net of Imrt nniin*! Iiu mfi*, n tumor Slo nt tio 
lion of h' r fnilji r tvitli whom fIii « ta filM ft ctiniplunt I'cr hinl'ftr 1 . 

It li'l'l thu til' fntlirr of tlif* pirl was conijiclrnt to coiniiounil t!io ofTonco on her 
l«ha!f* \\ii'n* nn ofTtnee n cotnpountlril on iicliilf of ft minor tinder sub-s ( 0 , Iho 
jiormi' 11111 <if tlio ( oiirt n roc« s-.arj for sucli oam|o°ition * 

11 Composition under sub.section (1). — In catet fallinf; under suh ^ (i), 
no ]ci\i of till' Court i3 iicoc=vir> for coniponnding* nnd in such ciiaes llio Xfngistrato hn 
no oftion hut I'l lounl to nllou the conji rotni-^* ParliM nro cnlitlcil to compound gucli 
ofTrncod uncondilionallj nnd when ft razmama i3 filed by them, it n not for the Mngiatrnto 
to inijuire whttlier the comihmt wft3 fri%oloii3 or ^cxnl1otl3* The mere fact Hint tho 
aocuv'd Ilia sent tip bj the i*i!tco does not prc\cnt the pcr&on mentioned in flio third 
column of tho lal lo from comiounJing the offence.* 

Wlicro tho offence >a eomtiotmdallc by partiea without the Icitc of tho Court, amT 
it JS80 compouQilcd.and ftiletd of compi>,tUon lafilcdby all the pottica present m Court, the 
onlj \crificatioQ nccev>ir> la to s«.o whether the inrlics gigncd it and understood its contents, 
the Jlagidrate should not adjourn tho case for \crification or call for further proof of the 
compromise but should, without nnneccasary delay, ac<]uit tho accused * 

^^hcro the Court has drawn up a cliargo of an offence compoundable without tho 
sapction of the Court and after this charge has been read and explained to tbo accused and 
pleaded to, a petition of composiUon is presented to it, the Court should at once accept tho 
petition and ac<iuit the accused, it has no power at that stage to alter the charge, the 
composition has the effect of an ac<|ui(tal and is complete immediately tho complainant 
puts it forward in Court* ^^’herG n Mngistralo records a compromise, he becomes functui 

[See however ('23] 21 Cti L Jour 120 (123) 71 Iih] Cos 218 (ISO) (Pesh), Harnant Das t Sam Dass^ 
(U u not mentioned in this CA'ie nbelber Ibe prosccotion by tbo complamsnt was on behalf of bet- 
Eelf oc on behalf of the husband of tbe girl abducted )] 

Note 10 

1. ('91) 1691 Pun Be >o, 17 Cn, p 55 (59) Shtb Singh t Empress 

2. 1,29)16 A.lB,19->9Va%278(,278, 279) 30 Ca I*4<wt9«l, Btapet'jr v UhAViaM 
3 ( 37) 24 Allt 1937 3Iad 825 (626) : 59 Cn Ij Jour 133, In re 1‘onniisioamy Ayyar, 

Note 11 

1. (’37) 24 AIR 1937 Jfad 625 (826) Z9 Ctt LJoat 1Z9, In ri Ponnusioainy Ayyar (CompoDitioa 
under S 345 (1) is an act of partie" ) 

(•21) 8 AIR 1921 Cal 403 (401) : 22 Cn It Jour 301, Hem Chandra v fliriiidra Chandra, 

2. (’86) 1880 TV N 167 (1671, Empress v Ramgepat (Voluntarily causing hurt ) 


or V. Sttrtiiir Smjh, 


4. ( 84) 10 Cal 551 (553), Queeii'Empress v. Natiabjan (Overruled In 12 Cal 473 (FB) on another 


Emperor, 
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COMPOUNDDsG OPPE^CES 


■officio, ind an Older stating that the patties dioald again appear on another date n of 
no effect ^ 

In cases falling under eub a (i) m the absence of anj e’spress pro^ ision to the 
contrarj , the natural interpretation is that the composition is not limited to acts done m 
Court or to cases in which the parties contmuo to bo of the same mind until the case 
conies on for further hearing before the Court® So far at least ns offences falling under 
sub s (l) are concerned there is no necessity foe the composition to be effected m Court 
in criminal trials an> more than m ei\i! suits® 

12 Compositions under sub section (2) — In cases governed by sub s. ( 2 ), 
no effect can be given to a compromise ns a plea in bar of couMCtion unless the Court has 
sanctioned the compromise IiVithout the sanction the so called compromise arn\ ed at 
between the patties is of no effect The jurisdiction of the Court to tr> the offence is 
unaffected and there is no rule of law which would enable the Court in a case fallicg 
nndec sub s, ( 2 ) to order an enquiry into the factum of compromise alleged by one party 
and denied by the other ^ 

An agreement to compound an offence falling within this Bub-scction can only be 
effected with the Court’s permission after the institution of criminal proceedings * lYhere 
an agreement to compound has been arri\ cd at, the operation of a composition is suspended 
till the Court sanctions it Bat where the composition has been mode out of Court and at 
a certain stage m the pioceediogs the Court gives its sanction thereto the composition is 
not bad ® i 

The onlj Court which has power under s 345, sub s ( 2 ) is the Court before which 
the prosecution is pending * A pobco officer is not competent to entertain an application 
for withdrawal of a complaint as permiUmg the withdrawal of a complaint is a judicial 
act the exercise of which is vested in the Magistrate bj ss 243 and 845 and the pobco 
have no authority to interfere m such matters® ^ 

The judicial officer charged with the duty of determining judicially matters which 
come before him should himself decide the petition for withdrawal of a eomplamt or 
petition for a compromise and should not refer it to the District Magistrate or the police 


7 i 21) 8 AIB 1921 Pat 290 (291) 22 CnL Jour 675 Amar AU t Emperor 

8 (16) 3 AIR 1916 Mad 854 (855) 16 Cri Ii Jour 803 (804) 39 Mad 946 lid KanM Roiiiher v P 
Inayatl ulla 

9 ( 13) 14 Cm L Jour 292 (293) 6 S nd L R 254 19 Ind Cas 948 Imperator t Huh 

Note 12 

1 ( 37) 24 AIR 1937 Slad 825 (826) 39 Cm L Jonr 133, In re Ponnuswamy Ayyar 

( 28) 16 AIR 1928 Lah 232 (231) 9 Lab 400 29 Cn L Jour 68S Naurang v K»dar 

2 ( 42) 29 AIR 1942 Mad 662 (66*’) ILR (1913) Mad 183 44 Cn L Jonr 29 203 Ind Cas 272 (DB) 
Kt chthhoila Penfealiisu66a Ran t Chandanmol (Offence of el eating cannot be compounded without 
sanction of Court even il no prosecution is lanncbed — A esecut ag pronoto In consideration of payee 

' " ' 1 unlawful— Pro note cannot be enforced 

{ ■ (1910) bag 195 Uarswarup Eaburam^ 

Emperor (Offence under S 4‘’0 Penal Code— Agreement to compound the case before it came to 
Court ia ineffective ) 

( 37) 21 AIR 1937 ^fad 820 (8‘’e) 39 Cn L Jour 1S3 In re Z^onnuauamy Aj/yar (Any act of parlies 
i 1 ~ po nnder eub^ (2) and I as no effect on tJie trial ) 

( 659) KtaJan Lai r Aman Singh 

J • * • Mad 685 19 Cri L Jour 359 Si/marasMain* Chilly v 

4 • Cri L Jonr 659 ILR (1937) Nag 183, Partap Singh r 

Emperor 

( 93 1900) 1693 1900 Low Dur Rul 892 Taj^fo T llavng La lllaing 

5 ('75) 1975 Rat 91 (91) 

(W-9C) X Upp Rut Rul 42 (42) 
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Jnr ih'-ir n; inifiii' It i» lli'' of tbf* Maj:i in ciw’, nliicli comionnlrtl lo 
vit)i 1 1 « i»nni‘' Kin to lU'Oi'lf' nbfthfr or not Iw* rfonM nllon llto conirroini'O, nnd t!io 
v ]«piiililit\ rr TMlh tiiin ' 

In cnntin? jrnni’’ifin. tbf Court «bouM rwrCM n pound nnl rcvyimblo discretion. 
IVniu mn is not to Ipc (rnnt^d a* n nnttrr of cour-o* A Mi^istrnte ii loiiml to consider 
nil tnrt' Uforr nembne to n «i.inclion Ijo ought not to irnnil nn olTcnco to Iv compounded 
until Ik is siti-ficl tbit piicb ;< million ini> l>e logitiiintely gmnted* llio Mngistnlo 
pIkiii1i 1 oy-nnl bis re ssnrs to cnnl Ic tlic lliph Court to detertnino if tho discretion has liccn 
I ruiierh " The granting of jrrinKHon under tins eub section Icmg nilhin tbo 
f-olo (li^^ntion of n Mngi-tnte Ibe High Court will not entertiin nn appeal against nn 
<ird< r of ncquittnl ins-ud under tb« (V'ctton in tbo nl*sonce of proof of tho grossest misum 
of ill" rbsintion Is n Jfngistrate” Where nn nj'plicntion for lca\c to coi»ix)und nn offcnco 
under s 1.5 on" rejected Iv a llencb of ifnpstratea on improior grounds, the High Court 
in rcM'ion reminded the Application to (he Irinl Court for disixisal according to s 3i5, 
sub s. ( 2 ) ’* Hut llic High Court mil not interfere with the discretion of tho trial Court in 
ccfu'irg icrmiMion unless tho i<*n»usion boa been iinpropcrlj •MthlicldJ^ 

The following are instances uLorem the tiithholding of I'crmission uoa hold to haso 
liecn improper. 

( 1 ) Wliere the pcrmi«'ion svns refu-ed liecAa«e a thlnl party, s^lio had roccised no 
injury from the accu«<sl. luid refuses! to allou Uic comiiosition 



<■3 . • i • • 

f mperor (The SfftgKtcste lumMlf nasi determine tbe question A fortxon the Court is not permitted 
to refer the question to eoy outside sgeocy much less to the District Saperinteodent ot police ) 

<'2G) IS AIR ISftC Cel SGO (391) : it Cri L Jour SIS, Aiitur Pohman y Emptror. (Ma^trato should 
not refer peutioa for sritbdrawsl by complainant to Sapermtendeat of police ) 

(’30) 17 AIR 1930 Lab 272 (272) 32 Cri L loot 20, PorMp Stnfh v Emperor. (District Msgistrate ) 
<'32) 1932 Mid W If 10S9 (1099), ^ulbs Roo t Ahmad P^n. (Court u not entitled to substitute tbe 
discretion of tbe policeM^cer conducting Ibe prosecution for his osrn in tbe matter of aUowiog com* 
position ) 

<’33) 22 AIR 1933 Lah 220 (227) : 33 Cn h Jour 1372, SuUan T. Emperor (Reference to District 
Magi trate for instructions is improper) 

[See however (’39) 26 AIR 19d9 Pat Itl (142) : 40 Cri L Jour 460, Dfiartcft/ian Singh v. Emperor, 
(Obierrations m this case suggest that tbe Magistrate can act on the opinion of tbe police in granting 
or withholding permission but it is remarked that tbe proper course is not to send the file itself to 


7 . . ■ • 

the superior Court ) 

(’22) 9 AIR 1922 Lah 139 (138) : 23 Cn L Joor 85. Seica Svigh ▼ Emperor, (Compounding at early 


two years to 


10 ( 02) 1 Low Bur Kul 349 (319), Croun t Konoa lleih (In ease of grievous hurt medical evidence 
should always be recorded } 

(’92 90) 1 Upp Bur Ilul 43 (43), Queen-Empress v Kga Fo Saung, (Do ) 

11. (’42)29 AIR 1942 Pat 38(59) : 43 CnL Jour 44 ; 196 Ind Cas 604 (DD). Rmperor v GounshanJiar. 
(Oflence under S 420, Penal Code, compounded and accused acquitted— High Conrt refused to interfere ) 
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(2) Where the offence related to pnUic properly but the matters ^ero such as could 

not be suitably unravelled in a criminal case and the compromise -was arrived 
at, at an early stage'* 

(3) Where the permission 'was refused on the ground that petitioner ■was a clerk in 

the Collectoiate and the Magistrate considered that as a serious charge bad been 
made against him, he should deai his character 

(4) Where parties are nearly related to one another and have succeeded m patching 

up then quarrels 

(5) Where the offence is not a serious one and the compromise is arrived at, at an 

early stage'® 

On the other hand, where a compromise arrived at, at a late stage, was retracted 
by the complainant and one of the offences diarged was a non compoundable one, it was 
held that the Magistrate bad not acted improperly in refusing permission 

In cases falbng under ss 324 and 325, all circumstances should be taken into 
consideration before sanctioning compromise, and the Magistrate should bear m mind that 
such an offence is punishable not only for the satisfaction of the person injured but for the 
protection of society The degree of prevalence of such offences at a particular time and 
place may fitly be taken into consideration in deterimning whether a compromise should 
he allowed Where all the circumstances were not considered, the compromise was set 
aside by the High Court m revision** 

In the undermentioned case** the allegalions in the complaint were that the accused 
who was a clerk m the High Court bad cheated the complainant by inducing him to pay 
a sum of money by way of biibe to be paid to the Judge of the High Court in charge of 
the complainant s case The ^lagistrate allowed the offence to be compounded In an appeal 
against tho order the High Court set aside the composition on the ground that the matter 
was of very grave public concern 

In allowing a compromise, a Magistiate may impose a condition as to payment of 
some compensation to tho injured man*® 

The mere fact that a petition for compromise is filed m Court (but is not allowed) 

13 no ground for the reduction of a sentence** 

13. Proof of composition Where an accused person alleges that the offence 

of which he IS charged has been compounded, the ontii is on him to show that there has 
been a real and valid composition with the person entitled to compound * Before a 

composition can be allowed, the Court most be satisfied that it 13 legal and valid m law*^ 
Where a compromise is alleged by one parly and denied b> the other, the Magistrate 
must try the issue® An order of the Magistrate, acquitting the accused without inquiry 



JJachaJ. 
Cas 203, 


Note 13 

1 r03} 21 C*1 103 (112, 115), Hurray y EmfrefS 

( 27) U AIR 1027 Bom 410 (411) 51 Bom 512 2S Cn Ii Jour 681, Dajila Ramji y Em'pcTOT 

2 (29) 16 AIR 1029 Bom 876 (376) 81 Cn D Jour 853, Honmant SnmtiiJ v Emperor 

3 ( 10) C AIR 1010 Mad 879 (880) 41 Uad 685 ; 19 Cri L Jout 359, Kuvxarasuiamy Cheily T, 

Nuppuiwami/ Chttly 
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into the tnitli of the alleged compiomisc 13 bad m law and may be set aside* 

14 Stage at which a compounding may be effected — An offence which 
13 compoundable without the permission of the Court may be compounded even before 
the filing of a complaint ' A case may be compounded at any time before judgment 13 
pronounced* The fact that the prosecution evidence has been closed and that a charge 
has been framed is no bat to tbo composition as the offence can be compounded at any 
time before the pas-^ing of the sentence* After conviction however there can be no 
composition except with the leave of the appellate Court* 'Where an order is made by a 
District "Magistrate under S 435 calling for the record and proceeding before a Magistrate 
•with a view to 'Withdr\wing the ease and transferring it to another Magistrate the 
jurisdiction of the former Magistrate is suspended and he 13 not therefore entitled to 
record a composition of the offence and acquit the accu«ed though at that time the case 
has not actuallj been transferred from his file * 

15 Composition after committal or conviction — A committal once made 
bj a Magistrate cannot be annulled by his allowing the prosecutor to file a compromise ^ 
After comiction a composition can be effected only with the leave of the appellate Court ^ 

Where an accused la tried and convicted of an offence which is compound 
able but on appeal the conviction is set aside and a re trial ordered it is open to the 
complainant and accused to compound the case in tbo same manner as they might have 
done prior to the conviction and no leave of the appellate Court is necessary * 

A compromise entered into after the bearing of the appeal is too late and does 
not come within s 3 is * 

Sub section ( 5 ) applies not only to offences compoundable under sub s (1) but also 
to offences compoundable with the permission of Court under sub s (2) * Where an appli 


( 31) 18 AIR 1931 Lah 402 (402) 32 Cri L Jour 1034 Madar* v Emperor 

( 10] 3 AIR 1910 Ma4 8 j 4 (6SS) 10 Cri L Jour 603 (804) 39 Mad 940 ltd Kanni Poulher v 
P InayatUlla 

( 18) 14 Cn L Jour 292 (293) 6 S od L R 264 19 In<l Cas 948 imperator v 
4 ( d”) 19 AIR 1932 S nd 7 (8) 25 Sind IiR 341 33 Cn L Jour 109 Abduljabar \ Emptror 
Note 14 

1 (19) 0 AIR 1919 U»d 879 (881 882) 4 1 Mad 865 19 Cn L Jour 359 Ximaraitcaint Chttj t 
Kupputcamy Chelty 

( 27) 14 AIR 1927 All 97o (376) 49 All 484 28 Cri D Jour 49S F il JTorpcrj t Emperor 

• ’ “ (ComposI 


4 See Sole 15 

5 (*25] 12 AIR 1925 Bom 247 (247) 49 Bom 533 26 Cn L Jonr 99C re J/aru4fti 1 ii; u 

Note 15 

1 (1665) 2 Suth W B Cr 67 (57) Quien v Sahm SAeit 
Also see S 213 Note 5 and B 215 Note 7 

2 (*20) 7 AIR 19^0 Mad 245 (245) 20 Cri L Jour 832 I« re FedaAanri Chinna Aaiiu 
(•15) 2 AIR 1915 All 8 (9) 37 All 127 16 Cri L Jour 217 liamehandra t Empenr 

(See ( 34) 21 AIR 1934 S nd 12i (12'’) 26 Siod L R 109 36 Cn L Jour 210 Jtimo SJ trihan r 
Fmperer (Court will be reluctant to grant Jeaxe where the eoaxicUofl or committal is conadered 
right)) 

[But eee ( <9| 2 4U 839 (340) EmpreM cf Indta v Tfcomtoa (Case under Cede cf 18"2 which dil 
not conla n a proxision corrcTond ng to the p’esent cuIm. (5) )) 

3 ( 06) 4 Cri h Joar 35 (35) 3 All L Jour 513 1906 All W N 200 Cmrai r if alburn. 

4 ( 33) 20 AIR 1933 ill 454(436) 31 Cr L J O^O Emperor t J if Cha trji (“Court be'ore which the 
appeal U to l« brard" In eab^ (5) indieatea that eomprocuae rhonld cot l« after apfeal li heard ) 
(See however C3S)1'» AIR ms Cal 11 (17) •SCnLJourlOJ 52Ca!SI7 T C S ilartiKd^^r 

Pnprrcr (Lfwxe pranled bj Ilioh Coorl in apfeal on date cf jsdgmeiit — rroTji''c» cf fair*. (T 
not adxentd to )] 

5 r41)2SAlR19U ‘:ad216('’17) I L B (1911) Ear 4*9 43 Cri L Jour 293 19" l&I Cai (DC) 
Alan Sjfreli t Emperor (CcovicUQn lor cSenee nader S, 325, Penal Code fa ll . e g endtr £. 845 ( ) — 
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( 2 ) "Where the offence related to poiblic propettj but the matters were such as could" 

not be suitably unravelled in a criimnal case and the compromise was arrived 
at, at an early stage 

(3) Where the permission was refused on the ground that petitioner tv as a clerk m 

the Collectorate and the Magistrate considered that as a serious charge had been 
made against him, he should clear his character 

( 4 ) Where parties are nearly related to one another and have succeeded m patching 

up their quarrels ” 

( 5 ) "Where the offence is not a serious one and the compromise is arrived at, at an 

early stage'® 

On the other hand, where a compromise arrived at, at a late stage, was retracted 
"by the complainant and one of the offences charged was a non compoundable one, it was 
held that the Magistrate had not acted improperly in refusing permission'® 

In cases falling under ss 324 and 325, all circumstances should he taken into 
consideration before sanctioning compromise, and the Magistrate should bear in mind that 
such an offence is punishable not only for the satisfaction of the person injured but for the 
protection of society The degree of prevalence of such offences at a particular tune and 
place may fitly be taken into consideration m determining whether a compromise should 
he allowed*® Where all the circumstances were not considered, the compromise was set 
aside by the High Court in revision*' 

In tlie undermentioned case*" the allegations in the complaint weie that the accused 
uho uas a clerk in the High Court bad cheated the complainant by inducing him to pay 
a sum of money by way of bribe to bo paid to the Judge of the High Court m charge of 
the complainant's ca«e The ^lagistrate allowed the offence to be compounded In an appeal 
against the order the High Court set aside the composition on the ground that the matter 
uas of very grave public concern 

In allowing a compromise, a Magistiate may impose a condition as to payment of 
some compensation to the injured man** 

The mere fact that a petition for compromise is filed in Court (but is not allowed) 

13 no ground for the reduction of a eentence** 

13. Proof of composition. — Where an accused pcison alleges that the offence 
of which be is charged has been compounded, the onus is on him to show that there has 
been a real and valid composition with the person entitled to compound' Before a 
composition can bo allowed, the Court must bo satisfied that it is legal and valid in law* 
Where a compromise la alleged by one party and denied by the other, the Magistrate 
must try the issue® An order of the Magistrate, acquitting the accused uithout inquiry 

I • .. ..i, r<>nperor 

■ • Ah Hasan 


: ■ ■ . ■ mperor, 

I . * i ■ ■ • . Uamtan Bachah 

• ■ 221 Ind Gas 209^ 

23 (*22) 0 AIR 1922 Lab 138 (189) 23 Cn I> Jonr 85, Stwa Sxnjh v Emperor 
24. ( 11) 12 Cn L Jonr 243 (243) 10 Ind Cas 773 (Low But), Emperor y Mj/a Din. 

Note 13 


Eufpujtromi/ Chethj 


^ iWtjf T. 
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jnto the tenth of the alleged coinpioimsc is bad m law and may be set aside ^ 

14 Stage at which a compounding may be effected — An offence, which 
IS coinponndable without the permission of tho Court, may bo compounded even before 
the filing of a complaint * A case may be compounded at any time before judgment is 
pronounced * The fact that the prooecution eMdence has been closed and that a charge 
has been framed is no bar to the composition as the offence can he compounded at any 
time before tho passing of the sentence* After conviction, however, there can be no 
composition escept with the lea\e of the appdlatc Court* Where an order is made by a 
District Magistrate under S 435 calling for the record and proceeding before a Magistrate 
with a \iew to withdrawing the case and transferring it to another Magistrate, the 
jurisdiction of the former Magistiate is suspended and he is not, therefore, entitled to 
record a composition of the offence and acquit the a«5uscd, though at that time the case 
has not actuallj been transferred from his file* 

15. Compositiori after committal or conviction — A committal once made 
bj a Magistrate cannot bo annulled by his allowing the prosecutor to file a compromise * 
After comiction a composition can be effected only with the leave of the appellate Court * 
Whore an accused is tried and convicted of an offence which is compound 
able, but on appeal the conviction is set aside and a re trial ordered, it is open to tho 
complainant and accused to compound the case in the same manner as thej might have 
done prior to the conviction, and no lea\o of the appellate Court is necessary * 

A compromise entered into after the hearing of Ihe appeal ;s too fate and does 
not come within s SiS* 

Sub section (5) applies cot onI> to offences compouodable under sub s (]) but also 
to offences compoundablo with the permission of Court under sub s (s) * Where an appli 


(31) 18 Ain 1931 Lflh 403 (403) 32 Cri L Jour 1034, Jlfaifart v Emperor 

(16)3Ain 1916 Mftd 8S4 (899) 16 Cri L Jour $03 (801) 39 Mad 646, Ud ^anni rowllier r 
r Inaj/dlulla 

( IS) 14 Cn L Jour 293 (293) 6SmdIjIt2$l 19 Ind Cns 648, Jmprraror v Mido 
4 ( 33) 19 Ain 1932 Smd 7 (8) 29SiQdLn341 33 Cri L Jour 106 ^5iut;a5or V fmprror 
Note 14 

. aBi r»«« .«r TT»-. ChcUj r 

• ' « ■ ■ • (Compos!. 


4 Soe ^ote 15 

5 (25) 12 Ain 1925 Dorn 247 (247) 49Doci535 26 Cri E Jour 99C /n rr J/ortiAi I'l/Zm 

Note 15 

I. (1865) 2 Buih W n Cr 57 (57) Queen v Solim Sk«4 
Also »ce S 213 Note 9 and S 219 Note 7 

2 (‘20) 7 Ain 1920 Mad 245 (245) 20 Cri I, Joor $32 /n rr Cftinna A’aidu 

(’15) 2 AIR 1915 All 6(9) 87 All 127 16 CrI L Jour 247, Rjme^andra t Emp-ererr 

(5rr ( 34) 21 AIR 1934 Bind 122 (122) 28 Eiod L R 109 86 Cn L Jour 210 Jumo Sherkhan r 
Emperor (Court vil] be retueCant to gnst Irare vbrre the coaTirLoa or coamiiul ii eoni^ered 
right)] 

[But *re ( 79) 2 All 339 (310), Empreu of India v TkomXn (Case cedrr Codr of 1872 which dil 
not contain a proTisioo oorre^pondiag to the present cuIm. (3) }) 

3 ( 06) 4 Cri L Joor 35 (33) S All L Joor 523 1606 AH \V N 200 Cnrai r Z/albu-an 

4 ( S3) 20 AIR 1933 Ml 45t(tje) 34 Cr I. J 926 rmperer t / AT CAj Vrji (“Conrt be' re which the 

•fpral li to hrarl** in nb-t (3) indicates that eomprotniae ahouJi o'^t le tl^r I' beard ) 

(Sreho\»everC25il2 A1IU625 Cal 14 (17) 26 Cn L Jour 401 • 62 Cal 847, T C 6 I/artinda^r. 

Friperer (I/^ve frantod hr Hifh Coor In appeal oi date oj jad^tnent — ef euU*. (J) 

not adrertol tO-)) 
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(2) "Where the offence related to public property bat the matters ■nere such as could" 

not be suitably unravelled m a cnminal case and the compromise was arrived 
at, at an early stage 

(3) Where the permission was refused on the ground that petitioner was a clerk in 

the Collectorate and the Magistrate considered that as a serious charge bad been 
made against him, he should clear hia character 
(i) "Where parties are nearly related fo one another and have succeeded in patching 
up then quariels ” 

(5) Where the offence is not a serious one and the compromise is arrived at, at an 
early stage 

On the other hand, where a compromise arrived at, at a late stage, was retracted 
by the complainant and one of the offences charged was a non compoundable one, it was 
held that the Magistrate bad not acted improperly in refusing peimission 

In cases falling under Ss S'*! and 323, all circumstances should be taken into 
consideration before sanctioning compromise, and the Magistrate should bear lu mind that 
such an offence is punishable not only for the satisfaction of the person injured but for the 
protection of society The degree of prevalence of such offences at a particular time and 
place may fitly bo taken into consideration in determining whether a compromise should 
be allowed*® Where all the circumstances were not considered, the compromise was set 
aside by the High Court in revision** 

In the undermentioned case** the allcgalions m the complaint were that the accused 
who was a clerk in the High Court bad cheated the complainant by inducing him to pay 
a sum of money by way of bribe to be paid to the Judge of the High Court m charge of 
the complainant’s case The ilagistrate allowed the offence to be compounded In an appeal 
against the order the High Court set aside the composition on the ground that the matter 
was of veiy grave public concern 

In allowing a compromise, a Magistiate may impose a condition as to payment of 
some compensation to the injured man ** 

The mete fact that a petition for compromise is filed m Court (but is not allowed) 

13 no ground for the reduction of a eenlence** 

13 Proof of composition — Where an accused person alleges that the offence 
of which be is charged has been compounded, the onus is on him to show that there has 
been a real and valid composition with the person entitled to compound* Before a 
composition can be allowed, the Court must be satisfied that it is legal and valid in law* 
Where a compromise is alleged by one party and denied bj the other, the Magistrate 
must try the issue* An order of the Magistrate, acquitting the accused without inquiry 

■ " ■ ili Hasan, 


20. (1000 02) 1 Low Dor Bui S49 (340 350), Cmin » 


Note 13 



^uprujifamy Chettij 


mperor 

Hamian BaehaL 
S21 lad Caa 203^ 
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into the trntli of the alleged coinpiomisc, is bad m law and may be set aside* 

14. Stage at which a compounding may be effected. — An offence, which 
IS compoundable without the permission of tbo Court, may be compounded even before 
the filing of a complaint * A case may be compounded at any time before judgment is 
pronounced® The fact that the piosccution CMdcnce has been closed and that a charge 
has been framed is no bar to the composition as tlie offence can be compounded at any 
time before the passing of the sentence* After conviction, however, there can be no 
composition except with the lea^e of the appellate Court* Where an order is made by a 
District Magistrate under S 435, calling for the record and proceeding before a Magistrate 
with a view to withdrawing the ease and transferring it to another Magistrate, the 
jurisdiction of the formei Magistiato is suspended and he is not, therefore, entitled to 
record a composition of the offence and acquit the accused, though at that time the case 
has not actually been transferred from his file.* 

15. Composition after committal or conviction. — A committal once made 
by a Magistiato cannot bo annulled by his allowing the prosecutor to file a compromise ^ 
After conMCtion a composition can be effected only with the leave of the appellate Court * 

Where an accused is tried and convicted of an offence which is compound, 
able, but on appeal the conviction is set aside and a re trial ordered, it is open to the 
complainant and accused to compound the case in the same manner as they might have 
done prior to the conviction, and no leave of the appellate Court is necessary * 

A compromise entered into after the bearing of the appeal is too late and does 
not come withm a 3is* 

Sub section (s) applies not only to offences compoundable under sub s (l) but also 
to offences compoundable ^ith the permission of Court under sub s ( 2 ) * Where an appli. 


( 31] 16 Ain 1931 Lab 402 (101) 32 Cci L Jour 1031. .VuJuri v Emprror 

PlC) 3 Ain 1916 Mad 831 (853) : 16 Cn L Jour 603 (601): 39 Mad 916, Md Eaani EoulW v 
P rnapuluJIa. 

(’18) 14 Cri L Jour 293 (293) : 6 Smd L H 281 * 19 Ind Cai 918, Inipnalor v. Mido 
4 (‘82) 19 Ain 1932 Smd 7 (8) ‘ 25 Siod L n 311 : 33 Cn L Jour 109, AlivXjahar V Emperar 
Note H 

1 (’19) 6 AIK 1919 Mad 879 (891, 832) : 41 Mai 685 : 19 Cri L Joor 359, EumaraiMOMt Ckellf/ r. 
A'ufpuiiramfi CheVy 

(■27) 14 Ain 1927 All 375 (376) : 49 All 481 • 28 Cn L Jour 495, F. .V. Torpey v Emperor. 

[See also (’37) 24 Ain 19J7 Mad 823 (826) : 39 Cn L Jour 133, 7i» re Ponnusvamij Ayyar. (Compost, 
tion under 8 SIS (1) may be made at any time)) 

2 (’19) 5 AIR 1918 Cal 238 (239) : 43 Cal 616 • 19 Cri L Jour 752, .lilom 3Iea r Emperor, 

3 ( 28) 29 Cri L Joor 1053 (1059) : 112 Ind Cas 562 (I^b). itukammad Ah t. Emperor 

4 See Note IS 

5. (’25) 12 Ain 1925 Bom 247 (247) : 49 Bom 533 : 26 Cn L Jour 996, In rr Marntfti I’lWm. 

Note 15 

1. (1965) 2 Sutb W R Cr 57 (57), Queen v. Salt"* Shnk. 

ARorceS 213, Note 5 and 8 215, Note?. 

2. (’20) 7 AIR 1920 Mad 245 (215) ; 20 Cri L Jour 852. Jn re redthinh Chxnr.a Eaidu. 

(•15) 2 AIR 1915 All 8 (9) : S7 AU 127 • 16 Cri L Jour 247. llanehandra i Emperor 

[Srr ( 31) 21 AIR 1931 6ind 122 (122) : 28 £md L R 109 : 36 Cri L Jour 210, Jume Sherkkan r 
Emperor. (Court irUl be reluelanl to prant Icare vbere tbe eonv»rt.oa cr ccromitlal is couiiderrd 
ngbl )) 

•■“t* . ..•• . -Ase neder Code el 1572 dll 

' , , • • Cmrat v Mallulon. 

4 ' * i'. I I ■ . Chalierji (“Coart before which tbe 

aipcal it to l« heard" In toW (S) indiratet that comproaiae thoald cc*. 1« af*.er appeal u beard ) 
(See however C25) 12 AIR 1925 Cal 14 (17) : "CCnL Jour 401 • 52 Cal 817, T.C S MarltnAiUr. 

Emperer (Leave pranted by High Court ia an**! '‘t jad^eat — I’Torji-'c* d fuVa. (') 

not adverte.1 to)) 

5 (41) 2s AIR 1911 Fad 216 (217); 1 L R (1911) Ear 429 : 43 CnL Jour 293 : 197 Ini Cat (DE). 

Jlon T Enfercf. (ConvjcU'n lor oCrtiee under S 323, FeatJ Cole, lalhag caitr £. 815 (2) 
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cation to compound an offence under S 325 Penal Code is rejected ly tbe trial Court 
and in appeal from conviction the appellate Court while writing the judgment finds 
that an offence compoundahle under subs (i) has been committed, it can consider an 
application for compounding and then pass an order allow mg the offence to be compounded 
and the consequential ordei; of acquittal* 

16 High Court’s powers in revision — Before the introduction of sub 
s (5\) by Act 18 [xviii] of 1923 dnergent views were held as to whether a High Court 
had power to applj the powers granted in s 345 to cases m rOMSion, some cases holding 
that the High Court hod no such powei* and other eases taking the opposite view ® The 
introduction of sub a (5A) leav es the position free from doubt and evphcitlj confers on 
the High Court acting m the exercise of its jioweta of revision under S 439 power to 
allow any person to compound offences which may lawfully be compounded ^ One of the 
objects of the Legislature in enacting sabs (5 a) was m suitable circumstances to allow 
the parties to compromise their disputes even after the cases in which they were concerned 
had been heard and determined by the Courts competent to try them * But the subnotion 
should be interpreted very strictlj and the discretion conferred upon the High Court 
should be exercised very sparingly and only in suitable cases®' The sub section has to be 
read subject to the pieeeding subsections of S S45 especially subss (l) and (2) and so 
read it is clear that sub s (5A) merely confers jurisdiction on the High Court in the exercise 
of its powers of revision under s 439 to allow the aggrieved persons mentioned m column 
three of the tables attached do sub sections (l) and (2) to compound the vanons offences 


AppoUatc Court can allow oQeace to bo compounded — Quest on of reduction of oSenee under S 325 
to S 823 taking eQect only on pronoaneement of judgment la immatenal ) 

6 ( 41) 23 AIE 1941 Sind 216 (217) I L R (1941) Kar 429 43 Cri L Jour 293 197 Ind Cns 669 (DB) 
Ahan Sabtah ▼ Emperor 

Note 16 

1 ( 16) 3 AIR 1916 Alttd 483 (484) 16 Cn L Jout 750 39 Ued C04 Son^ar Ranpayiya v Saniar 
Bamay/a 

( 16) 2 AIR 1915 All 8 (9) 37 All 127 1C Cn I, Jour 247 Jiamehandra v Emperor 

( 20) 7 AIR 1920 All 109 (169) 42 All 474 21 Cn L Jout 447, Bam Daran Singh v Emperor 

{ 17) 4 AIR 1917 AU 877 (378) 18 Cn L Jour 729 Lola v Emperor 

( 17) 4 AIR 1917 Cal 703 (706) 17 Cn L Jout S30 43 Cal 1143 Akshoy Sxngh ▼ Ramtshroar 

( 14) 1 AIR 1914 Cal 901 (901) 15 Cn L Jout 728 Adhar Chandra v Subodh Chandra 

( 19) 6 AIR 1919 Lah 471 (472) 1919 Pun Re No 35 Cr 20 Cn L Jout 87, Emperor v Harnam Singh 
( 23) 10 AIR 1923 Pat 89 (90) 23 Cn L Jour 80 Audht Rat v Emperor 

2 ( 10) 11 On L Jour 203 (203) 82 All 153 5 Ind Cas C96 Ram Piyar% v Emperor 
( 22) 9 AIR 1922 AU 488 (488) 45 All 17 24 Cn L Jout 854, SA*66o v Emperor 

( 13) 14 Cn L Jour 46 (40) 18 Ind Cas 270 (All) Nagi Ahmed v Emperor (Power of tetision Court 
doubted but on the autbonty of 1 1 Cn L Jour 203 32 AU 153 compromise allowed ) 

( 22) 9 AIR 1922 Lab 138 (138) 23 Cn L Jour 85 Sewa Singh t Emperor 

( 14) 1 AIR 1914 Oudb 167 (1G7) 17 Oudh Cas 92 15 Cn L Jour 567 Lalla ▼ Ei iperor 
(•24) 11 AIR 1024 Oadh 260 (261) 24 Cn L Jour 690 CAhofas Singh y Emperor 

( 04) 1 Cti L Jour 509 (511) (Lab) Eidhan Stngh y Emperor 

{ 10) 11 Cn L Jour 496 (497) 13 Oudh Cas 161 7 Ind Cas 539 Ram Sarup v E iperor 

3 (24) 11 AIR 19’4 All 209 (209) 46 AH 91 25 Cn L Jout 1005 Briy ReAarv Lai v Rmjwror 
( 29) 16 AIR 1929 Nag 278 (279) 30 Cn L Jout 960 Emperor v Bhaijalal 

( SO) 17 AIR 1930 Lah 272 (272) 32 Crl L Jour 20 Partap Singh v Emperor 
( 25) 12 AIR 1935 Fat 683 (534) 26 Cn L Jour 1345 NeAal Ahmad v Emperor 
( 29) 10 AIR 1029 Pat 612 (512) 31 Crl L Jour 607 Singhenoar Prasad y Ah Hasan 
( *'6) 27 Pun L R 231 (231) Niiam Dm y Emperor 

• ■ ■ . I 

• . . lit 


4 ( 39) 20 AIR 1930 Cal 728 (730) 11 Cri L Jour 125 ILR (1039) 1 Cal 507 Babur Ah y Kala CkanS 

5 ( 39) 20 AIR 1039 Cal 729 (730) 41 Crl L Jour 125 ILR (1939) 1 Cal 607, Babur Ah y Kala Chand. 
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incntioaod m tho'^o sub sect oui Thtt<», it nould follon tint orcbnacily the partj ^lo 
wks to imoke tbc jnri‘«(liction ot Uw High Court under sub g (5A) must bo tho person 
a!:g^l0^cel by the offence Viliicli has been coinraitted and not an accused person or a person 
•uho has been conneted m respect of that offence* 

It will not Ix! competent for tJjo lligli Court to allow a compromise to bo rccoulcd 
unlersubs (5\) unless tho aggriewed persons were actually bcfoio tho IIioli Court and 
bod expressly recorded tbcir con'Kint to such a compromise being recorded ^ 

It has also been held tbit where Uio proceedings before tho lower Courts discloso 
no irregulantj or impropneti tho exceptional power conferred on the High Conit undei 
sub-s (5A) should not ordinarily be used except in a case in which tho record indicates 
that the parties made some attempt to compromise their differences while the matter was 
still before the trial Court and before that Court passed final orders m the case ® 

17 Rescission of compromise — A composition onco effected cannot be 
withdrawal* It is entirely immaterial whether tho terms of the compromise bare been 
carried out or not, tho solo question being whether tliere was a composition or not a 
breach of the agreement might gi\o rise to other remedies* Since tho compromise has the 
immediate effect of acquittal (see Note 18) so as to deprive the Magistiatc of his jurisdiction 
to try the case the subsequent withdrawal fiom it hy any party can neither affect the 
acquittal nor revive the lurisdictiou of the Alagistrate to proceed with the case* 

18 Effect of compromise — When a case is compounded it results not merely 

in a discharge but in an acquittal and unUl such order of acquittal is properly set aside, 
tho accused cannot be prosecuted again for the same offence* or for any other offence 
(which IS not distinct) for which a different charge from that which was compounded 
might have been framed on the same facts* Where at the time of compromise of the 
offence it was believed that the offence fell under s 323 it was held that the discovery 
later that it fell under s S 2 S would not enable the Magistrate to re open the prosecution 
for that offence * The composition of one offence will not however bai a prosecution for 

6 ( 89} 28 AIR 1939 Cal 723 (730) 4l Cri L Jour 12S ILR (1939) 1 Cal 567 Baiur J.U v Sola Chand 

7 ( 39] 28 AIR 1939 Cal 723 (730) 41 Cu L Jour 125 ILR (1939) 1 Cal 567 Babur Ah v Kala Chand 

8 ( 39) AIR 1939 Cal 723 (730) 41 Cn L Jour 125 ILR (1939) 1 Cal 567 Bt bur Ah v Kala Chand 

Note 17 

1 (40) 27 AIR 1940 Nag 181 (182) 41 Cci L 3<nir287 Ut Ramtaiv Mt ChandraKumari (Ifitia 
proved that the part es a gned the docameot and understood its cosleots it is mcompeteat lot an^patly 
to It to withdraw from it ) 

2 ( 30) 17 AIR 1930 AU 409 (410) 52 All 254 31 Cn L Jour 1215 // angloo Barat v Emperor (In 


has eOect of acqu ttal though one cl the parties later on resiles from the compromise AIR 1916 Mad 
854 39 Mad 946 16 Cti L Jour 803 followed } 

Note 18 


gh 

Mulo 


AlsoeeeS 403 Note 8 

2 ( 90) 1890 Rat 519 (520) Quern Efnpreei y IPals 4sma2 (Compound og of oSence under B 3 4, 
Penal Code — Retrial on same facts on a charge under 8 3^3 held improper ) 

3 ( 84) 1884 All IV V 13 (14), Etnpre$i y Vnhar 
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a distmcfc offence of which the accused might hft'e been charged on the same facts under 
S 235 (l) * Moreover, a composition has the effect of an acquittal only in respect of the 
offence uhich has been compounded and not of the other offences of nhich the accused is 
charged m tho case® and only as botneen tho person who ig entitled to compound and the 
accused with uhom the composition takes place® There was a doubt prioi to the 
amendment of the Code in 1923 as to whether m the case of several accused the compound 
ing of tho offence against one or some of them alone affects the caso against the others— 
some cases holding that it did not^ and others that it did® The controversy has been set 
at rest by the amendment of sub s (6)* 

If a non eompoundable case is dismissed on the parties coming to an amicable 
settlement the dismissal does not amount to an acquittal but only to a discharge and does 
not bar the re\ ival of the proaecution "Where an order of acquittal has been passed on 
an imalid composition, it maj be set aside in revision^* A Magistrate is not competent to 
award compensation to the accused where an offence is compounded under s 345 ** The 
reason is that s 250 only applies where the Magtstiatc discharges oi acquits the accused 
whereas under this section the acquittal takes place automatically on the composition of 

4 ( 29) 16 Ain 1929 Bom 283 (285) S3 Bom 604 30 Cn L Joflt 1059, ManjuhJm Gordhandat t 
F mperor (Componndins of ofienee under S 324, Penal Code, does not bar proseciitioa under S 19 (e). 
Arms Act I 

5 ( SO) 17 AIR 1930 All 92 (93) 30 Cn L Jour 1149, Iluhxm Smgh v Emperor. 

(•26) 12 AIR 1925 Lah 464 (464) 26 Cti L Jour 686. Emperor v Jarnally (Charges under Ss 325 and 
147, Penal Code — Compromise in respect of charge under S 325 — Prosecatioa under 8 147 not 
barred ) 

6 ( 38) 26 AIR 1938 Lah 739 (740) 40 Cn L Jour 131, ill Sarhans Eaur v Lahan Ram (Defama- 
tory allegations against minor daughter aCeetiog father — Father and daughter can file separate eom 
plaints— Compromise and consequent acquittal of accused in father’s complaint do not aSeet eomplaint 
by daughter) 

(’37) 24 AIR 1937 Nag 72 (73) 38 Cn L Jonr 334 • ILB (1937) Nag 236. re Ehxlavan StngU 
' ’ • “ine person compounding his case — 

Eaxtken 
, V Rxtbbant 

43 All 483 22 Cn L Jonr 353. Chandan v Emperor 
— ,4li5ftat 

V Emperor 
ror V. Abdul Flakim 

• • Emperor 

' T Sagar Sxngh 

T Emperor 

9 ( 26) 13 AIR 1926 Lah 424 (424) 7 Lah 344 27 On L Jour 576, Emperor v 3fo7ina 
( 24) 11 AIR 1924 Lab 695 (596) 5 Lah 239 25 Crl L Jour 629, ^Konfia v Emperor. 

( 33) 1933 Mad W N 222 (222) Tkxrumala* Naxeken ▼ Empero) 

10 ( 41) 23 AIR 1941 Oudb 610 (611) 42 Cn L Jour 746 • 195 lod Cas 488 Ramcharanv Emperor 

(Complaint under Ss 452 and 392 Penal Code dismissed as complainant did not wish to proceed with 
case — Presh application by compleinant stating that withdrawal of complaint was based on mis 
conception of facts — blagistcate rcTiving original complaint and on evidence finding accused goiHy 
under B 323, Penal Code, and not S 452 or B 392 Pen*! Code — Itevival of complaint held justified 
— Conviction under S 823, Penal Code, held legal ) 

( 75) 1 Bom 64 (66) Reg v Eeiamu 

11 (’33) 24 Cri L Jour 120 (122) 71 Ind Cas 248 (250) (Pesh) Hariiam v Sain Dass 



n re Jtarkxsandat Hari Das 

Cf, Emperor V Sunder Singh 

, V Biikhlaivar (Dissented from 





COMrOUNBlNG OrFCNCES 


IS 345 N 18-20) 1011 


fin ofTcneo But though tho Magistrate cannot olloa compensation if the complaint is 
T\holl> fihe he maj con=ider nhether a criminal proaocution for making a false complaint 
IS desirnlle in the interests of jnstice*’ In Hie case of a dispute betneen tT\o brothers 
Mberein the prosecution for tl eft ^tis found to bo false it svfts held that tho parties being 
brothers tho prosecution of tho complainant under S 182 should not ha\c been instituted ** 
If a case is compounded the composition docs not prD\ciit tho complainant being 
charged under s 211 if tho comjlaml uns fal e** 

Wiero a compromise has been entered into orders passed in connexion -with the 
compromise bj tho Magistrate before uliom tho case uas pending must bo deemed to ha\e 
been pished b> bun in his judicial capacity 

^^*hG^e an offence under s 321 Penal Code committed bj a person nho has 
executed a sceuntj bond under s 107 to I cep tho peace is compounded the composition 
I as the effect of acquittal of the accused and unless there is any other evidence on the 
record to shou that he committed the breach of tho peace the bond cannot bo forfeited 

Sub 'jcction (6) does not contemplate Iho passing of an actual order of acquittal 
though m fact such orders are frcquentl> pas:^ The T\ords ‘shall ba\e the effect of an 
acquittal imply that all the incidents attaching to an actual order of acquittal including a 
right of appeal wiU be brought into operation Thus an order according sanction under 
S 315 (2) Will be appealable under s 417 by virtue of this sub section.'^ 

19 Sub section (7) — The provisions of sub s (") seem to be perfectly general 
and govern the composition of offences whether aD> steps have been taken or not to 
prosecute tbs offender ^ 

Section 313 contains provisions with regard to (a) persons who may compound 
(b) the nature of offences which ma} be compounded (c) the stage at which composition is 
sought to be made and (d) pecmisston of Court m certain cases Sub section (7) must be 
taken to mean that no offences shall bo compounded except whore the provisions of S 845 
are eatisCcd as to all those matters * 

20 Civil suit — Wbeic the offences were compoundable and the complainant 

had alreadj sued the accused' on the same cause of action and obtained adequate damages 
it was held that in tho circumstances of the cose it was not necessary m tho ends of 
justice that he should again bo put to trial m a criminal Court for the same offence ^ The 
effect of the compounding of an offence which is compoundable apart from the acquittal 
of the accused would he that a suit for damages on the facts constituting the onginal 
offence would not lie* 

13 (91) 1804 Rat700 (700) Q leen Empress r Raojt 
AljOSRpf! 250 Nose 7 


to n Vf&gistrate to take mdepeadent ev dence to sbow tbat the accused committed the breach of 
the rcace ) 

18 ( 43) 32 AIR 1943 hag lOt (104) ILB (1915) Nag $05 47 Cn L Jour 110 2n lud Cas 209 
Protinctal Gorcrnmcnl Cc t/ral Protincr* and Rr«r v Bipin Sinjft 
Note 19 

1 ( 16) S AIR 1918 hag 181 (163) 40 lud Cu 434 n ertsdili t MoJutvimad AtimuUa Khan 

2 (1’“)4A1B 1917 Cal 705 (706) 43 C&I1M3 17CnLJonr 330 AUhoj Sinyh r Rsmeshtcar 
Bagdi 

( 16) 3 AIR 1916 Mad 483 (485) 39 Med 604 16 Cn L June 750 Rangajja v Bantayja 

Note 20 

1 ( “’4) 11 AIR 19’’ 4 Mad 31 (31) 25 Cri U Jour 139 Ttruvangadacharsar w Cfoefcahngam Chfily 

2 (33) 20 AIR 1933 Pom 413 (414) 57Bom678 117 lud Cis 1095 Saya'ama T Punamehan-i 
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C03IP0UNDINQ OFFENCES 


21. Procedure m non-compoundable cases where injured party 
declines to prosecute. — Once the crimimd law is set in motion by the issue of process 
m a non compoundable case, the Magistrate must require the complainant to carry bis 
prosecution through to the end * The L^islatnre has not left it to the xiill of a Jlagistrate 
to proceed or not, as he thmks fit, with cases which cannot be legally compounded It 
requires him, when once the complaint for such an offence is before him, to make a 
complete inquiry and to see that the accused who is guilty is brought to punishment ® 

In non-compoundable cases, once action has been taken the case will normally 
proceed and it is nowhere pro\ided that a desire on the part of the complainant to tefram 
from further pursuing the case shall justify the arrest of further proceedings The final 
lesponsibility of such cases, whether instituted on complaint or otherwise, rests mth 
the State ^ 


346.* (0 If, in the course of an inquiry or a trial before a Magis- 
Procedure of Pro trate in any district outside the presidency-towns, the 
vmciai Magistrate m evidence appears to him to warrant a presumption that the 
cases which he can case IS one which should be tried or committed for trial 
notdispoceof by some Other Magistrate in such district, he shall stay 

proceedings and submit the case, with a brief report explaining its nature,, 
to any Magistrate to whom he is subordinate or to such other Magistrate, 
having jurisdiction, as the District Magistrate directs. 


(2) The Magistrate to whom the case is submitted may, if so 
empowered, either try the case himself, or refer it to any Magistrate- 
subordinate to him having jurisdiction, or commit the accused for trial. 


Synopsis 


1. Legislative changes 

2. Scope and applicability ol the section 

3 Duty of the inferior Courts. 

4 To whom the case should be submitted. 


5. Trial must be de novo — Sub-s (2) 

6 Sub-section (2) — Reference to any aub.- 
Magistrate having jurisdicUon 

7. Commitment to sessions See Note 5 

8. “Inquiry,” “evidence,” meaning of. 


• Code ol 1882 • S 346 — Same. 

Code of 1872 S 45, paras 1 and 2. 

Procedure of J/ajis- 45 If, id the course of a proceeding before a. Magistrate, the evidence 

trate tn cases beyond his appears to him to warrant n presumption that the Bccused person has been 
jurisdiction guilty of an offence which such Magistrate is not competent to try, 

or lor which he is not competent to commit the accused person lor trial , 

he shall stay proceedings and submit the case to any Magistrufe to whom he is subordinate or to 
such other Magistrate having jurisdiction, as the Magistrate of the district directs 

The Magistrate to whom the case is submitted shall either try the case himself, or refer it to any 
officer subordinate to him having jurisdiction, or be may commit the accused person for trial 

Code of 1861 - S 276. 

276 If, m the course of a trial before a subordinate Magistrate, the evidence shall appear to him 
How the subordinate to warrant a presumptioD that the accused person lias been guilty of an offence 
ilaQislrate »i to proceed which such Magistrate la not competent to try, or for which ho is not 
incasesbeyond his juris- competent to commit the accused person for trial before the Court of Session, 
diction he shall stay proceedings and shall submit the wise to the ^lagistraf e to whom 

be is subordinate The Sfagtstrate to whom the case is submitted shall either try the case himself or 
refer it to any officer subordinate to him having junsdictioo, or he may commit the accused person for 
trial before the Court of Session In any sneh case, such Magistrate or other officer ns aforesaid shall 
esamme the parties and witnesses, and shall proceed in all rcsjvaits as if no proceedings had been held in 
any other Court 

Note 21 


Cn L Jour 610, Slating Thu Daw v. U 




lI^OCI.DLRi: IN C\SES Tim CVNNOT BE DIS10S£D or (S 346 N 1-2) 1913 


NOTr to til'' Nvnop« 9 Sop (he Notes indieatwl lor llic lollowmg topics 


Applicnl ililT to Europrnn 1 nti li 'uljoct Sco 
Nolo 2 

Conimiltal on cnloncc taken bj unotlicr M*ois- 
trntp See Note 5 

Grounds for action See Notes 2 nn 1 3 
Ignoring €\iJence and i icuni tance See Note 3 
Inquiry and CMdenct un Icr S 202 Sec Note t* 

No tini'er to de jwft^rial See Note 5 
Non ob'crvance — N*ot \oul See Note d 


Reference back to same Magistrate See Note C 
Sections 317 to 349 — Eficct Sec Note'S 
Sections 319 amt 350 anl tins section Sco Note 5^ 
SLige at which action can be taken See Note 3 
Transfer to Sfagistrate with no juris liction See 
Note 4 

5\ant of sanction under S 2 135 and 470 Sec 
Notes 


1 Legislative changes 

Difference betiicen the Codes of 1S61 and 1872 — 

(1) Section 2"G of the Code of ISCI contemplated reference only by a "subordinate 

Nlagistrate ' The subseqnent Codes have omitted the qualifying ^^Olcl “sub- 
ordinate, ' so that now a rcfcrcnco may be made by any Magistrate 

(2) Under the Code of 1801 a submission of a case could bo made only to tho 

"Magistrate to t\hom the Jlagistrate submitting the same ^as siibordmatc rrom 
the Code of 1872 onwards the section bos been altered so as to allow a reference 
to ‘ such other Jlagistrate having jurisdiction, as the Magistrate of the district 
(District Magistrate) directs” 

(3) There vas a sj^eciBc provision m the Code of leoi requiring that the Magistrate to- 

whom a caso was submitted, or the officer subordinate to him, to whom it may 
be tefetted, shall eiamine the parties and lotfncsses and proceed m all resiiccta 
as if no proceedings had been held m any other Court The later Codes hate 
omitted this specific proMsion As to the effect of this, sec Note e 
Difference between the Codes of 1872, 1882 and 1898 — 

(1) Both the Codes of 1861 and 1872 restricted the application of the section to cases 

which the Magistrate was Jiol comiKlent to try or comrnit for triaZ Section 340 
of the Code of 1682 and the present section have removed such restriction 
See Koto 2 

(2) Section 45 of the Code of 1872 applied even to Magistrates within the presidency- 

towns The Codes of 1882 and 1898 have restncted tho application of the section 
to trials before Jlagistrutes outside the presidency towns 

2 Scope and applicability of the section. — This section enacts tho 
procedure to be followed by Provincial Magistrates where, in the course of an enquiry or 
a trial, the evidence appears to warrant a presumption that the cose is one — 

(1) winch shovild be tried by some other "Magistrate in the district, or 

(2) which should be committed for trial by some other Magistrate m the district 
The words “should be tried or committed for trial by some other Magistiate" do 

not necessanlj moan that the Magistrale who is to take action under this section has no 
jurisdiction to try the case himself Even if ho has such jurisdiction be ma> still be of 
opinion that it "should bo tried” bj some otber Magistrate on grounds such as complexity 
of facts comenienco of parties efc.^ 

Section 346 — Note 2 

1 ( 94) 1894 Vll W N 200 (200) ErUfTtss y C7iaiufra Daltab JosJii (In Ihu ease, the fact that the 
accused had previous convictions on account of which bo vonld be liable for enhanced ponUbment in 
tbe event of conviction was held sutBcient ground for tefemng the case under this section — It should 
be presun^ that this was not a ease which came within the terms of S 343 ) 

■ • , ' hat tbe 

■ ■ ■ ■ . , • , ■ jiusl be 

noted (bat this does not seem to be a case under B 319, ea the Magistrate's action was apparently not 
taken alter taking the evidence for the proseeation and the accused as reqiJred by that section ) 


1914 (S 346 N 2--31 PROCEDURE IN OASES THAT CANNOT BE DISPOSED OP 


The provisions of this section should be construed so as not to overlap or conflict 
•with Ss S47, 348 and 319 which are specific provisions providing for particular claves of 
cases Where therefore, a ease falls under S 347, 8 348 or s 319 the Court should onlj act 
under that section and not under S 84G Thus where a person is accused of an offence 
punishable with imprisonment for three jears or upwards under ch XII or Ch xvn of 
the Penal Code and hy reason of pre^ lous con\ ictions for similar offences would be hable 
for enhanced punishment m the ei ent of his conviction for the present offence the proper 
procedure is under S 818 and this section is irrelevant in this connexion 4 Similarly, where 
the Magistrate is of opinion that the case is one which ought to bo tried by a Court of 
Session and he is himself empowered to commit the samo to such Court he should act 
under S 317 and not under this scebon ^ 

This section is not inapplicable to cases where the accused is a European British 
subject * 

It his been held that where a complaint is presented to a Jlagistrate not having 
territorial jurisdiction to mquiie into or try the offence the proper procedure is to return 
the complaint for presentation to the proper Court and not to submit the papers to a 
superior Magistrate under this section ® 

3 Duty of the inferior Courts — A Magistrate who finds that ho has no 
juiisdiction to trj a case cannot dtschatge an accused on that ground but should proceed 
under this section* Nor can ho clutch at jurisdiction by trjmg the accused for such 
offences only as he is competent to trj e\en though other offences are disclosed during 
the trial which he is not competent to try’ Where thercfoie in the course of a trial for 
an offence which he is competent to try the evidence discloses also an offence beyond his 
jurisdiction he cannot ignore the latter and try the accused for the former offence only ^ 
Similatlj where the evidence discloses circumstances of aggravation which make the 
offence cognizable by a higher Court be cannot ignore such circumstances and try the 
accused for the minor offence only * Where however, the graver offence disclosed was one 

[See ( 19) 6 AIR 1919 Mad 907 (910) 4'’ M&d 83 19 Cri L Jour 997 Crown Pro«cu/or v Bhag 

xatht (Gate under S 347 where the words ought to be tried have been given a sinnlar 
mterpietatioD )] 

2 ( 05) 2 Cti L Jour 820 (822 823) 1 Nag L R 187 Ladga v Emperor 

[But see ( 94) 1894 All W N 200 (200) Empress v Chandra Ballab Josh% (In tins case the fact that 
there were previous convict ons was 1 eld to be sufficient ground for reference under th s section — 
But It IS not clear whether the facts were such as to mahe 5 318 appi cable)] 

3 ( 03) 7 Cftl 'W N 4o7 (460) Amtrkhan v Ktng Emperor (Mag strate cannot send ca^e to Magistrate 
empowered under S 30 ) 

4 (ll)12CtiLJour436 (437) llIn4Cas6‘»0 7 Nag L B 93 Emperor t EMC EuUrj 

5 (43) 30 AIR 1943 Mad 626 (527) 44 Cn I» Jour 776 208 Ind Cvs 400 District Magvsti ale of 

Cn Idappah v S jed Abdul Karetm 

Note 3 

1 ( 81) 2 W e r 3‘’3 (323 324) In re iluntsami 

[See ( 41) 28 AIB 1941 Slad 833 (831) Nanj* Eeddi y ITerasamma (In this case the Magistrate was 
ordered to return the complaint for presentation to the proper Court ) 

2 (45) 32 AIR 1945 Snd 125 (137) I L R (1945) Kac 109 47 CH L Jour 37 221 Ind Cas 31 (DB) 
Dr Santni hhnng Tegastng Togt y Emperor 

(81) 2 Weir 420 (4’1) 

U8C5) 3 Suth W B Cr 23 (28) v Shamsoondur Gkosel (W rongful confinement and estort on ) 

( 66) 5 Suth W R Cr 65 (65) Queen v Jlamtahal Singh (Magistrates ate not at hberlj to pass over 
material parts of evideneo in cases before them and ao to withdraw cases from the cognizance of proper 
tnbunala ) 


4 (44) 31 AIR 1914 Mad 166 (168) 45CnLJoar608 212 Ind Cas 77 In rc /If/red Taid 
(41) 28 AIR 1941 Pat 287 (297) 42 Crl L Jour 622 191 Ind Cas 660. RurnfaUun Dfiobi v Eacheya 
halicar 



I’POCKDUnE IN CASES THAT CANNOT BE DISPOSED OP 


(S 346 N 3] 1915 


for tbo trill of whicli sanction ^as neecasarj to bo oblaincil, and such sinction bad been 
rcfu'icd it was held that tbo trial for tbo Icsucr offcnco was not incoiui>ctont ® 

But tbo ftet that the Magistrate ignores the circumstances disclosing a gra\er 
oficnce for which ho is not competent to tej', and tries foe the lessor offence, will not 
render the proceeding toid, the reason being that the Magistrate is competent to try for 
the lessor offence® Tho proceedings, therefore, will not bo quashed where the accused is 
not prejudiced hj such rrocodure and the sentence is not inadequate ^ 

A Magistrate is at liberatj to alaj proceedings at any time during the inquiry and 
submit it to the Magistrate to whom he is subordinate * 

This section requires that when in tho coutse of an inquiry or trial it is found 
that the offence is bejond tho competence of the Magistrnto to try or inquire into, the 
latter «bould staj tho proceeding and refer it te a superior Magistrate A fortiori, where 
e^cn at the outset, the offence disclosed on the allegations is bejond his competence to try 
or inquire into, he cannot ignore nggraanting circumstances and proceed in respect of such 

< 41) 2S AIB 1941 Sind 36 (37, 33) 42 Cci L Jour 460 . 193 Ind Gas 4Si, ATansriamm Gianehund v. 
Emptror 

( 35) 22 AIR 1935 Sind 221 (221) ■ 23 S L R 423 : 37 Cti L Jour 80, Shamboo Ham v. Emperor. 
(Magi trate should not usurp lurisdictioo by trying the aecosed for an oSence of robbery when the 
cndence discloses an oSence of extortion ) 

<'2S) 12 AIR 1925 Mad 367 (^67) : 25 Crl L Jour 1193, itdnsnyyu T Samappa (OSenee under S 420, 
Penal Code, tried by second class Magutrate on the gconod that there is no distinction between S 417 
and 8 430, Penal Code — Conviction sboold bo set aside m tensioD~3 Weir 3 relied on ) 

(’69) 13 Bom 502 (505), Quern Empress v Gundya (High Court did not interfere in the absence of 
prejudice but accepted the principle ) 

('27) 14 AIR 1927 Mad 30? (308) 28 Cri D Jonr 1S4, Ketluva Bowt^ter t Suppan Asart (Magistrate 
deliberately ignoring facts ousting his jurisdiction — High Court will interfere m revision ) 

(9S) 19 Bom 340 (348), In re Nagarjt Tnhtmjt (U u an evasion of law to treat an aggravated 
oSenee as an ordinary oQence ) ' 



tij juiite, irriHngion OfafionJ 

5 CO) 7 Cri L Jour 6 (7) ; 31 Mad 43 17 Mad L Jour 559 : 3 Mad L Tim 113, Krishna PiUax v. 
Ens/uia Ecnan 



■ ’’ . ’ ’ of Cenjeeraram 

' ■ ■ ■ ■ • « , . , e^ore of the appellate Court In 

Also see D 5jo. NoU) 5 

8 (97-01) 1 Upp Bur Bal 85 (R5), Eing.Emperor t Nga At. 

/ 


1916 [S 346 N 3-5] PEOCEDUBE IN CASES THAT CANNOT BE DISPOSED OP 


offence as is within his jurisdiction,** 

The provisions of this section however, that a subordinate Magistiatc can 

legally enquire into a serious offence tip to the stage at which the question of chaige or 
discharge has to be decided The mere fact, therefore, that in order to make his case more 
serious a complainant alleges the commission of an offence which could not be tried by a 
junior Magistrate will not render the proceedings of that Magistrate illegal if he goes on 
to try that case and decide it bolding that the facts disclosed show that it is the lesser 
offence which he is competent to tiy.“* 

See also section 29, Note 1 and section 207, Note 3. 

"Where the trying Magistrate finds that the offence disclosed can only be tried by a 
Magistrate of a higher class, an order of the Distiict Magistrate cannot confer jurisdiction 
ou him 

4. To whom the case should be submitted. — A Magistrate may submit a 
case under this section to — 

(1) any Magistrate to whom he is siihoidinate,^ or 

(2) such othei Magistrate as the District Magistrate directs. 

In either ease it is essential that the MagisUate to whom the case is submitted 
should be one having jwisdichon o\er it® 

Pending inquiry into a charge of house breaking, the second class Magistrate of 
B division was transferred to A division The case was, therefore, transfeired to his file by 
the District Magistrate In the course of inquiry the second class Magistrate found that the 
offence committed was i ohhery which was not triable by him and therefore be submitted 
the case to the Sub divisional Magistiate of a It was held that the order of the District 
Magistrate transferring the case to the second class Magistrate at A did not gne any 
jurisdiction to the Sub divisional Magistrate of A over the case (which arose in the territorial 
jurisdiction of the Court at B) and that the submission being thus not to a Magistrate 
“having jurisdiction’’ was bad * 

5. Trial must be de novo — Sub-section (2). — It is a general princijile of 
criminal law that it is only an authority who has heard all the evidence that is competent 
to decide whether the accused is innocent oi gmlty A The Criminal Procedure Code has , 

9 (’25) 12 AIR 1925 All 290 (291) : 47 All 64 26 Cn L Jouf 536 Raghunandan Prasad v Emperor 
(Complainant’s statement determines jurisdictJOB, onJess it has been clear at tbe very outset that the 
allegaturaa are exaggerated with the intention of seeking a partioular Conrt for redress ) 

10 (’39) 26 AIR 1939 Lah 122 (12d) * 40 Cn I, Jour 615 IDR (1938) Lah 619, Paiiida v Ut Gulao 
Khatun 

11 (’26) 13 AIR 1926 Cal 590 (592) 27 Cn I, Jour 545 igigur Rahmans Emperor (Administratiwiy 
SQch procedure might have been convenient hot such convenience cannot give jurisdiction to a 


1 For subordination of Magistrate, see 8 17 

(’68) 5 Bom H C R Cr 47 (47) Reg v Bhagu Shabajt (Magistrate F P with power to hear appeal a 
not thereby placed in the position of a Distnet Stagistrate to whom alone cases should be submitted 

• . ‘ate has no jurisdictioa 


Note 5 

1. (24) 11 AIR 1921 Nag37 (37) : 22 NagLRiee 24 Cn L Jour 738, Baba v Emperor. 

( 23) 10 AIR 1923 Mod 327 (327) • 24 Cri L Jonr 413, In re Chxna Veititii Naxdu (Evidence taken by 
one Jlagistratc U not evidence in a trial before another Magistrate unless some provision of law 
makes it so) 

( 33) 20 AIR 1933 Sind 191 (191) 27 Sind L R 266 • 31 Cn L Jour 749, Sher Khan v Emperoi (Cas-* 
stayed under 8 310 — Magistrate to whom case is submitted must try case do novo ) 



rrocEnrnr: in ta'^fs that cannot be disposed op [S 346 N sj 1917 

Jioi'c\rr mode cNCoptions lo tlu^ general lule in S» SlO and 350 TIio exception enacted 
in (lie latter section is almost a general rule In itself in that it provides that whenever any 
Mnnstratc ceases to exercise jurisdiction in a ciso and is succeeded hj another fand under 

i-ub s (s) this aj I lies to ca«os transferioil from one Sfagistiitc to another], the latter can 

net on the evidence recorded I v his irodeccs^or Init the Accused can claim a trial de iioio 
and the High Court oi tho District Magistiate na the ca«e maj lie nnj also where tlio 
accused his been j rcjudiced I j a conviction on such evidence order a new trial or inquirj 
bub section (2) of that section cxircaalj excepts proceediugs under this section from the 
ojwration thereof* The reason is that s 350 contcmi latcs cases whore at the time the 
ovilence is rcconled the Magistrate recording it has juitsdiction to do so while m cases 
of sul misaioQ luulcr this section on the ground that the Magistiate is not competent to try 
the ca e the evidence la recorded b> a Mngi'ftiatc who is not competent to try the case* 

The general principle of law nameh that a Magistrate cannot decide a case who 
lias not heard all the cv idence therefore applies to i loceedmgs under this section and 
consequentlj the Magistrate to whom a case is submitted under sub s (1) of this section 
cannot act on the evidence recortlevl bj (he submitting Magistrate but must if bo tries the 
case trj it de noio* If he refers the case to a subordinate Magistrate for trnl the latter 
must also on the stme principle, trj it de «oio* The accused has no power to waive his 
right to such a trial • 

As regards the power of the superior Magistrate acting under sub s (2) to commtt 
the case to the scs ions acting on the evidence recorded by the submitting Magistrate it 
lias been held that such a procedure is not illegal ^ No reasons hav e been given for such a 
view but it may bo supported on the ground that the general rule prohibits only decisions 
b} Magistrates who have not heard all the evidence aud that id coinmitlino the accused. 


f0j)3CiiL Jour 8C9 (370) 190 j run B« ho Cr Mukanmad v Emperor (Case subm tied to 
Dutrict Magistrate under S 846 wLo asked accused wlietber they wanted to recall witnesses and on 
their tefljing no convicted them— Coovictioa is illegal— lUegetit es cannot be cored even by consent ) 

( 16) 3 Allt 1016 Nag llo (IIG) 12 hag L B 14C 18 Cti L Jour 8e Emperor* v Earn Prasad 
Also see S 349 Note 2 

2 ( 38) 30 AIB 1033 S od 101 (191) 3? Sind L B 26C 34 Cn L Jour 749 Sher Shan v Emperor 

3 ( 18) 5 AIR 1918 Pat 670 (677 678) 19 Cri L Jour CJj AmUka Sxngh v Em-peror 

4 ( 43) 80 AIB 1943 Lah 27 (28) 43CnL/ouc9’5 203 lod Cas 178 (7ura V Enperor 

( 38) 25 AIR 1938 Cal 415 (41C) 30 Cti L Jour COO SashHGapal'x SaridasBagdx (The ordinary rule 
IS that the Magistrate who tries the case u to record tbe evideace and unless an exception is definitely 
provided (or by soine statute that ordinary provision should preva ! ) 

(33)20 AIR 1933 Sind 191 (191) 27 Sind L R 2C$ 34 Cci L Jour 749 Sher SI an v Emperor 
(Padure to do so vitiates the whole trul) 

( 97 01) 1 Upp But Rul 85 (85) Kxng Emperor r Nga At 
< 05) 2 Cti Tj Jour Cfi9 (G90) (Lah) Jna jat Uusax > v Emperor 


S ( 3‘i) 25 AIR 1938 Cal 415 ( 116 ) 39CnLJoar60C EojIIngopAt v Barxdas 
( 16) 5 4IR 1918 Pat C76 (678) 19 Cn L Jour 625 Ambtka Svigh v Emptror 
€ ( 18) 5 AIR 1918 Pat 076 (677, 678) 19 Cri L Jour 6»j Ambila Siiijft v Emprror (BTide under 
S 350 accused has got option to have a tnal de novo or not) 

( 04) 1 Cn li Jour 1050 (10 .7) 17 C P L R Cr 159. Emprror v Cokal 

( 0 >) 2 Cri L Jonr 369 (370) 1905 Pun Be ho 25 Cr, Sluhammad v Emperor (Illegaht es cannot be 
cored even by consent ) 

( J3) 10 AIR 1933 5Iad 337 (327) 24 Cn L Jour 413 /» re Clxna Ernla Ixaidu (Consent of parties 
w 11 not eienipt tl e Ma;^ strata from holding a de novo tnaL) 

(But see (70) 14 Sulh \5 R Cr 3 (3) EopttAafbT Eoneeram (Where tbe pnsoom did not appeal 
or raise any object on at the Inal cn that gtonad, the II gh Court declined to interfere.)] 

7 (07) 6 Cn L Jour 429(430 431) 12 Cal W h 1S6, Aomini v rakirr/and 
( 16) 3 AIR 1916 hag 115 (115) IS Crt I. Joor S5 12 hag L B 110 Emperor v ramprasad. 




1918 is 346 N 5-Sl rroCEDtJBE IN CASES THAT CANNOT BE DISrCSED O’:* 


tfc«rc Is LO (hctstcn of tLe ca«e® The High Court of Bombaj has aLo hell ex-'b 
commitment 13 not illegal * But the reason given therefor based on the a sumption thst 
^50 apphC' but that onl> the provbo thereto does not applj to dctorminations unde* 
sub-s. of this section is obMOmh lucotrecl in aiew of ‘uib-s (*’1 of S S50 nhich clearlj 
enacts that nothing tr thi% section applies, to ca'sea m which proceedings ha\o been s*ij-eil 
under «ection S4G. 

6 Sub section (2) — Reference to any sub Magistrate ha\ing jurisdic 
tion — MTietea Sub-diM lonal 'Ma'n trate in Burma proceeding iinler «ub« (’) of this 
section transferred a ca 6 for trial to the town-hip Magutrate of r tho offtnce having 
ken comraiMed m the towmbip of H it was held that there was nothing illegal in doin* 
«o ina'mucli a a township is not tecc^mzed bj the Code as a local arei fo* purpoees cf 
ter-itorial lurislict on and nndtt «5 1 * snb-3 (3), except aa o*herwiao pro' id° 1 the jnrudic 
tion and pxiwers of Migulrate extend throughout the di-tnct m which thej are appointed * 

It ha been hell b\ a Full Bench of the Hi**h Court of Madra^ that the Vagi. ‘rate 
to whom p*oceedicgs are submitted under this cection can in a prope* ca<e te^er the ca'O 
hack to tho ver\ Vam-trate who made the ‘aibmission. In tha^ ca-o eight pe'^tis were 
accu'^d before a ':econd cla®s Vaci-ttate of baamg committed daco t> anl one 0 them 
t^'o hfih accused was alleged to have- been armed with a deadh weapon The Vafu‘rate 
acting cnler «iib-^ (l) of this ‘»€ction aobmitted the proceedin'*? to the VagL*’a‘e to whom 
be was eubordinate The latter went ui‘o the case and finding that there wis no ca«« 
a'*ain't the hfth accused who was the onla peron charged wi*b ha\iDg a deadlj weapon 
dumused the complaint against him and referred the ca«e back to the Vs'mtrate who 
made the «ubmi'« on «o far as th® o^he* accn«cd were concerned It was held that he was 
not incompetent to do «o 

This Mew ha howeacr been dissented from in tho undermentioneil ca^e’ of the 
Bombaa High Court It la there hell that the words An\ Vagutrato subordinate to him 
mean a Vagi trate other than the one who made the reftrence or report and competent 
to deal with the cast, as anhmiltcd The mperior Vsgi-tiato to whom a ca 0 is submitted 
canno* according to this Mew refer the ca«e back to tho ver> «ubordinatt Vagutrato who 
ha reported the ea'< 

A P *nct Magistrate la cot competent to cancel or «et 8«idi. an order of a Sub 
di^ uional J1 igu trate transferring a cam referred to him undir this section * 

7 Coanuttnenl to ssss-obs 5«e Note 5. 

S ‘Inquirj,’* ‘evidence,** meaning of — The word inquirv is no* 
rC'^r cted to proceedings after the Vagistra’e himseU te^’ins to take CTuVnce bor u the 
wonl evKltnce re«*ricted loeaidencc taken k the Va'as^rafehicfctlf Where a Magi_tM e 
directs an inpiur^ b> the police or another person under SO" he docs ■^o m the cour=e c 
his own inquire and all facL and rtatemenl disclosed b^ "^ch inquira including tk 
report bN the pol ce 0 * other person are cvid.^cce on which a Vagi. ‘rate can ac? nedt* 

thi3 eection ' 


». Uf'5AlRl9ieN«113ttt6) laCnLJoorW Nig LR IIS rrtj-rrcT t E-rtfrawi 

9 i’^9) 1^9 lUl I'”’ (4""' <JurrUEi«gr«M t Shes><. 

Note 6 

1 iv U Ixnr Bxi- Ral 80* (3091 Cnwi t La Fyn 


cu 10 »«s vn» 1-1 tJ'si. L33S Ciie to ll^tn » Vi*, ^ e — Lit er d^grwic* and r«tcnu“o «aw 
b* t to KCCcl ciis* — J/» i be CJQSnt do 30 ) 

4 C3C) 23 KIR 1936 N», '^‘0 r D Cr{ L Jco. 15 I L R (193*) Na, 133 Empfrer t Ca"pa 

Note B 

1 cni* air 19- : 31x4 591 (391 5> ) JsCnLJcu 5x| ix, y Emffrrr 




rnocEDunE as to cosimiimfst 


IS 347 N 1] 1919 


34-*7,* (/) If in any inquiry before a Magistrate, or in any trial 
I’roccJure T\hcn, before a Magistrate, before signing judgment, it appears to 
^ttc^ commenteinent him at any Stage of the proceedings that the case is one 
of inquiry or trmi, which ought to be tried by the Court of Session or High 
Maf:i«tr»te finds cs'e Court, and if he is empowered to commit for trial, he 
should be commiiteJ shall commit the accused under the provisions herein, 
before contained. 

(2) If such Magistrate is not empowered to commit for trial, he shall 
proceed under section 346. 

Synopsis 

1. Legislative changes > 4. “Ought to be tried.” 

2 Scope. j 5 ^ “Under the provisions hereinbeiore con- 

3 “Belore signing judgment.” I tamed.” 

NOTE to the Synopsis See (he Koles indicated for the (olJowing topics : 

Chapter Will — IVccednre Uid m See Kote 5. 

Commitnient Iteasons for Sec biote 4 
Cross-eianiinalion and witnesses >- Ilight of See Note S 
Befercaoe to soperior Magistrate. See Note 2 
The stage at which committal can be ordered See Note 3 

1. Legislative changes. — Section 2S6 of tbe Code of jeci and S 221 of the Code 
of 1872 tvhicb correspond to S 817 of (be present Code found a place m tbe chapter relating 
to tbe trial of Ttarrant cases, and tbe Tioiding of these has sueb as to make them seem to 
bo confined to "trial” 

Tbe Code of 1832 foe the first time removed tbe section to tbe chapter dealing with 
general provisions as to inquiries and trials and by tbe insertion of tbe words, “in any 
inquiry" made it clear that tbe section applied not only to trials but also to inquiries The 
reason for tbe change was possibly (bat according to some decisions a trial of a warrant. 
case did not begin till tbe accused bad been charged and bis plea taken, and m order to . 
avoid all possible question os to the applicability of the provision to any stage of tbe 
proceedings before a Magistrate tbe Legislature inserted the Tiords “m any inquiry."* 

The corresponding sections of the Codes of 18G1 and 1873 provided that tbo 
Magistrate shall stop further proceedings “under this chapter ' (namely the chapter relating 
to trial of warrant case*) and commit under the provisions "hereinbefore contained ” With 
tbe removal of tbo section from the chapter relating to trial of warrant cases and its 
insertion in its present place, the reference to the chapter became inappropriate and was 
therefore, omitt^ m the Code of 1682 Dot it bas been held that the omission was not 
intended to make any difference or to dispense with obligation of the hlagistrate to follow 
tbe provisions of chap XVUI, tbs words “stop farther proceedings” meaning only 
proceedmga m tbe trial or enquiry in which tbo Magistrate is engaged * 

Tbo Code of 1872 restricted (be discretion of the blagistratc to sodl o— aa as tbo 
Magistrate could not or ought not to make over to a Magistrate spccuilly tfiqKnNMd under 
s 8C This restriction has been removed by tbe Code of 1832. 

Tbe Code of iBOS bos made no change m the section. 

Tbe words “stop further proceedings and" after tbe words “be riMir*iKaBK& (1) 
have been omitted by the amending Act 18 [TViIl] of 1223 and the CoMoVieli mi 
the conflict as to whether the section is or is not subject to the proviaoM4^4feiPbXVlIL* 

• 1882 ; S 3S7; 1872 • S» 46, 221. 436, 1861 ; ' 

Section 347 — Note I 

1 ri2) ISCriL Jour 877 (SSI) 17 Ind Cm 813 8 Low BarBol 129 (FBI, 

2. ri2) 13 Cri L Jour 677 (682) 17 lod Cm 813 t Low Bor Bnl 129 (FB), jfcjlpSr wfllaaniai AneU, . 

3. Bc« Note 6. 



1920 fS 347 N2-4l 


rnocEDirnn as to coifMirjfEiVT 


2 . Scope. — This sectiOTi 13 supplementary to chap tvin and refers to a case 
'which a Jlagistrate has 6rst taken up with a view to disposing it himself, hut which, he 
later finds 33 one which ought to bo tried by the Coart of Session or the High Court This 
section lays down the procedure to be followed when such a position arises* 

The section does not apply to a case where a Magistrate thinks from the first that 
the case ought to be tried by the Court of Session In such a case the Jlagistrate must 
confoini to the provisions of s 205 from the start® 

In the application of this section there is no distinction made between summons 
and warrant cases® 

Sections 346, 347 and 349 — A Magistrate taking up a case may try it himself if 
be lias jurisdiction, or lie may, if be thinks he cannot inflict an adequate sentence, act 
undei s 3i6 or s 349 and send it to a higher Magistrate, or be may, if he thinks that it is 
a proper case for a Court of Session, commit the accused under s 347, or if he has no 
power to commit, send it under s 34G to another Magistrate for the purpose of commitment* 

3 “Before signing judgment — A Magistrate has power at any stage of the 
proceedings to decide that the case 13 one whidi he ought not to trj and which ought to be 
committed to sessions* The discretion given to him by this section is not taken away even 
though a charge may ba\e been drawn uj^ or because the Magistrate has issued summons 
to the defence witnesses* In a case where the Magistrate had as j'et passed no order of 
■dischaige, he was held competent to commit to sessions * But once judgment ts pronounced, 
the Jlagistrate cannot commit the cose to the sessions because S 403 would be a bai to 
further proceedings as was held in the undermentioned case* decided with reference to 
S 818 and, as S 8C9 presents a Court from altering or reviewing its judgment after it has 
signed it, except W'hero such review or alteration is specially provided for * 

4 " Ought to be tried,” — If the evidence discloses an offence triable only 
by a Sessions Court, the Magistrate roust commit the case to the sessions * But where the 
©Mdence discloses both on offence exclusively triable by a Sessions Court and an offence 
osbieh the Magistrate himself can try, a trial end conviction b> the Magistiate m respect 


Note 2 

1 (’12) 13 Cn L Jour 877 (386) 17 Ind C«s 813 6 Low Boi Hul 129 (FB), Emperor v Clianmng Arnold. 

2 ( 12) 13 Cri L Jour 877 (883) 17 Ind Cm 813 . 6 Low Cur Eul 129 (FB), Emperor v. Chaining 
Arnold (Bolimsan, J , dissr-nting ) 

3 (20) 7 AIR 1920 Sind 65 (67) 14 SmdLB85 21 Cn L Jour 791, Gfiani Faftiift v FTniperor 
[But see ( 06) 3 Cn L Jour 04 f05) (Ail) Emperor t Dharam Singh (Case tinaet Bs 352 447, Penal 

Code — Summons case — Commitment quashed )] 

-4 {'19) 6 AIR 1910 Mad 007 (010) 43 Mad 83 19 C« L Jour 997, Crofin Proseeufor v Bhagaiatii- 
[See ('38) 25 AIR 193S Mad 629 (530) 39 Cn L Jour 715 In re Itamasubbaypa (Calendar cases 
triable by 6rst class Magistrate cannot be translerred to second class Magistrate with a direction to 
treat them as seasions cases the cases being counter to prehmmary registered eases and complicated— 
lie should proceed under S 347 )] 

Notes 


Also see S 403 I,otc 9 
6 See Section 309 and l^otes thereon 

Note 4 

1 ( 20) 27 Cn L Joar 871 (872) 90 Ind Cas 119 (Cal), llara Mohan Das v Emperor (Where facts 
found show that offence committed falls under S 471, Penal Code, Magistrate should rot eonriet accused 
nn 1er S 196, but should commit him to sessions for tnal under S 471 ) 

( 89) 1889 Rat 470 (477), Queen Empress v .To&anw (Magistrate not to clutch at junadiction by ignoring 
agjjm rating circumstances ) 

AUoseeS 200, ^ote 5 
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of tbo latlor offence is not illegal* 

If tbo offence is one nbicb is not e\clusncly triable by n Court of Session tbo 
JIo{.i«trato can commit the accused to Iho Court of Session only if he be of opinion that 
tie ca^o 13 one nhicb ouoht lo le Uied b> that Court* Tbo Magistrate must use hi3 
discretion in determining w bother a i articular case «hould bo committed or not * and every 
circumstance of nggra\ation must bo carefully tvcighed* The discretion given to tho 
Magistrate b\ this «cction lieing a judicial one, it should be eaerci'^ed uitb care and on 
come proper ground The order of committal being a judicial order the Magistrate should 
state bis grounds for committing m order to enable the Court of Session or the High Court 
to judge whether the committal is a <«nnd exerci«o of discretionary pouer® Tho reasons 
given 'hould Ivs not onlj for not discharging the accused but also for committing him to 
Sessions Court uhen the ca'e is not exclusively triable by tho latter* Failure to give 
reasons for committal as required by S 313 may be only an irregularity where the ease is 
one which plainly ought to be tried by Sessions Court, but where it is not exclusively 
triable by Sessions Court the failure amounts to an illegality * If no reasons are given or 
if the reasons given are bid m law the committal may be quashed ® 

There is a confiict of opinions as to whether the only grounds on which a Magistrate 
could commit are want of jurisdiction in himself, or his inability to punish adequately 
Decisions which have been m favour of restricting the discretion of the Magistrate to these 
two grounds are based on tho new that 8 317 is controlled by 8 254 which lays down that 
in tbe trial of a warrant case where there is ground for presuming that the accused has 
committed an offence which tbe Magistrate is competent to try and which in bia opinion 
could be adequately punished by him be shall frame a charge against tbe accused The 

2 ( ‘’1} 8 AIR 19^1 Cal lU (115) 33 Cn L Joat 66C Kalicltaran t Emperor {OSeace under S 477A, 
renal Code disclosed — Convict on by Magistrate id respect of oflrnce under S 408 not bad where 
Bueli oSenee also appears to bare been cemoutted ) 

[3ce also ( Oi) 1 Cri £i Jour 637 (638) 1904 All W N 165 27 AU 69 rmperor v Ishtias Ahmad 
(Magistrate not bound to couimit to sessoos merely because evidence disclosed another offence 
exelus vely triable by Sess ous Court where there was evidence to convict foe tho offence within h a 
jurisdici on )) 

3 ( 2«) 15 Ain 19'>9 Pst 651 (3S2J 29 Cn L Joot 612 Emperor v Deo Karain 
Also see S 207 hotel 

4 See ( 67) 8 Suth W B Cr 46 (46) Queen V Doonda Dlioota (It appearing to be conven ent that 
Scs ions Court should try — H gb Court deebaed to interfere ) 

5 { CG) 2 ^ eir 19 (20) (In cases of theft tbe amount of properly stolen is one very proper po nt for 
considerat on in determining this question ) 

6 ( 30} X7 Atll 1930 Lah 313 (313) 31 Cri L Jour 178 Emperor v Earam Singh 
(29) 15 AIR 19’8 Fat 551 (551) 29 Crj I< JoQr 612 Emperor r DeoEarain 

1 09) 9 Cn L 3our 163 (164) 1 Ind Cus 104 (Bom) Emperor 'r ilehaiimadJUian 
[But see ( 19) C AIR 1919 3Iad 907 (908) 42 Mad 83 19 Cm L Jour 997 Croten Prosecutor r 
DI agatalhi (This section docs not say that the Msgiatrate is bound to pat his reasons on record for 
ei tcctaming h s opinion to commit )J 

7 ( 14] 1 Allt 1914 Bom 237 (238) 38 Dom 114 14 Cri L Jour B09 Emveror v Nanji 
A1«0 see S 213 Note 4 

8 ( 14) 1 AIR 19i4 Bom 237 (•’39) 38 Bom 114 14 QiL Jour 609 Emperor r Ji'anji 
ALosceS 537 Note 18 

9 ( 2C) 13 AIR 1926 Bom 251 (252) 27 Cn I« Jour 479 Emperor y Achaldas (Comaultal is improper 
if made in j ursuacce of request by accused or because the case created sensation m accused 3 Kunmunity 
or on ground that amount involved in offence l> large) 

(17) 4 AI R 1917 Bom 33 (34) 42 Bom 172 (178) 19 Cn I. Jour 342 Empciw r BAimajt (Grounds 
not pood in law ) 

( 24) 11 AIR 1924 « nd 61 (64) 17 6 ndLRl89 ®6 Cn & Jour 149 Vtitihai t Emperor 

(14) 1 A I R 1914 Bom 237 (>3>) 38 Bom 114 14 Cn L Jour C09 Bmperor v 2. an;» Samaf (No 

• r . . < r V CmjA Chandra (Offence 

• • • Magiatrata is competent to try 

and can be adequately punubed by b m— Conun tment tUcgaL) 


3CrPC I’l 
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PROCEDURE AS TO COMMITirENX 


opposite Mew is that S 347 is not controlled by s 254 and that want of jurisdiction m the 
Magistrate or his inability to punish adequately are not the only grounds on which he may 
commit a case to the sessions, the section is wide enough to include other grounds.” 
Thus a Magistrate though having power to try the case himself, may commit it to sessions 
if he thinks the gravity of the case requires that it bo tried by such Court 

There is nothing anywhere which compels a Magistrate to frame that charge which 
on the most heinous view of the circtunslances indicated by the evidence, is the gravest 
possible charge It is left to the Magistrate to take a broad and commonsense view of the 
facts and determine whether the correct charge to be framed is or is not one which 
necessitates a trial by a Court of Session*® A committal made under a misapprehension 
of the correct offence may be quashed ** On the other hand, a Magistrate should not ignore 
aggravating circumstances and himself try a case which, taking a reasonable view of the 
depositions must be regarded as involving the trial of the accused for a grave offence” or 


( 24) 11 AIR 1924 AH 185 (183) 25 Cri L Joar 66S Emperor v Rani Jatan 
( 06) 3 Cri L Jour 94 (95 96) 1906 All W N 28 3 All L Jour 14, Kxng Emperor v Dharam 
(Summong easeg— Commitment not legal ) 

( 97) 24 Cal 429 (431 432) 1 Cal W N 414 Queen Empress v Kayemutlah Mandal 
( 19) 6 AIR 1919 All 366 (866) 41 All 454 20 Cn I, Jour 273, Empress v Bindeslm 
( 02) 4 Bom L R 35 (86) King Emperor e Pema ItaneJiod 

( 18) 5 AIR 1918 Nag 141 (142) 20 Cti L Jour 97 Emperor v Hanuman 

( 14) 1 AIR 1914 Sind 94 (95) 8 Smd L R 23 15 Cn L Jour 664 Diwaniehand v Emperor 
{ 18) 5 AIR 1918 Siod 60 (61) 11 Smd L B 79 19 Cn L Jour 319 Emperor v Jsmail 
[Se« also ( 40) 27 AIR 1940 Oudh 15 (15) 40 Cn L Jour 903 Sheo Mongol v Emperor 
( 32) 19 AIR 1932 Lah 168 (169) 33 Cn I. Jouc 255 Emperor v Nathu 

( 32) 10 AIR 1932 lah 203 (264) 33 Cn L Jour 680 Kesar v Emperor (Magistrate competent to dis- 
poae ot case— Unnecessary commitment— Order la liable to be quashed )] 

11 (43) 80 AIR 1943 Smd 112 (113) I L B (1943) Ear 90 44 Cn L Jour 631 207 Ind Cas 272 
peror v Ohulam Hussain Month (Case triable by Court of Sees on committed to Sessions— Counter-case 
can also be committed to Sessions though Magistrate is competent to try it and which be can adequately 
punish ) 

( 30) 17 AIR 1930 S nd 146 (146) 24 Smd L R 157 31 Cn L Jour 596 Emperor v Allohadad 

( 19) 6 AIR 1919 Mad 907 (908 910) 42 Mad 83 19 Cn !• Jour 997, Crown Proseeulor ? Bhagavaihi 
(Magistrate having power to sentence adeqoately may sUll commit on enoh grounds as complicated 
questions ot law or case being fit one to be tned by jury or with aid of assessors ) 

( 76] 1 Mad 289 (290) (FB) Jn the matter oj Chtnnimamgadu 
(29) 16 AIR 1929 Bom 313 (319) 53 Bo 
(Ofience under S 124A lenalCode — 
oQence and large ciiculalion of the n( 


(*>6) 13 AIR 1926 Bom 251 (251) 27 Cn L Jour 479 Emperor ■e Aehaldas CQuestioi left open ) 

( 23) 12 AIR 1925 Bang 207 (208) 3 Rang 42 20 Cn L Jour 1389, Emperor v Ishahat 
\ 17) 4 AIR 1917 Lah 251 (251 262) 18 Cn L Jour 524 (525) 1917 Pun Re No 13 Cr Emperor v Mi 
( 20) 7 AIR 1920 Smd 55 (56 57) 14 Smd LB 85 21 Cn L Jour 791, 0?ian» Talrub v Emperor (0® 
mitment for oficnee triable as summons ease along with other accused tnahlo by Sessions Judge— 
tcate can adequately punish is no ground aga nst commitment it otherwise fit ] 

[See (ilso ( 33) 20 AIR 1933 Lah 600 (501) 34 Cri L Joar 31 J Emperor v Ujagor Singh (Comm ttal 
order justified on the ground of convenience )] 

12 (25) 15 AIR 1929 Pat 551 (552) 29 Cn L Jour 612 Emperor v Deo Narain 

13 (23) 10 AIR 1923 Cal 108 (111) 24CnLJoor674 Emperor v Hart Das 


information to police that certain person bad committed murder — Held that oflence fell under fif»t 


under b 392 and tried and convicted the accn<ed thoogh in fact he should have framed ft charge under 

b 8‘‘8 and should have eoinimUed the acco'cd to the Court of Sc'sion under S 347 It was held that- 

he should not bare done so.) 



IROCEDLRE VS TO COMMITMENT {S 347 N 4] 1923 

one in vihicli complicitcd or difTicitlt questions of hn oi fact arise nbicli ho is neither by 
training nor c\pericnco qualified to tr> ’* 

To decide ^vhether ho eliall or slnll not commit the case to the Court of Session, a 
Mngi tivto has to consider the gnMtj of the offence, the punishment uith 'v\hicli, m his 
oiinioD it ought to bo met and Uie section undei which ho charges the accused jieison 
He maj also coii®idcr sixjcial diflicultios in tlio cfl'so oi its peculiar niiportaneo and other 
matters might enter into his consideration 

The following haae been held to be good grounds for committal 

(1) Dcsirabiliti that the ease be tried by ]urj or the gravity of the case 

(2) The Magistrate ha\ ing put himself m the position of a witness by n local invcsti 

gation '* 


( 20) 7 AIR 1920 Cdl 10 (42) 21 Cri L Jour 10 Vo^ 111 v Empeior 


( 

( 


Magistrate ) 

(01) 24 Mad G7g (677) 2 V\eit 699 King Emperor r Jygar 
( 60) Id Rom 503 (jOS) Queen Empres) v Cundga 


in 

■onnctioQ ot oSence under S 363 Penal 
Code — Pnma faeie case against accused of offence under S 366 Penal Code cognizable by Court ot 
Session — Magistrate ought to hare submitted record to District Magistrate under S 846 or committed 
to sessions under S 317, Cr P C) 


AlsoseeS 316, Note 3 

16 (32)19Ami932 Bttigl9J(l9l) 10 Hang 49o 34 Cri L Jour 167 Emperor v J/aimy C;af 5en 

17 ( 17] 4 A I n 1917 Bom 33 (34) 43 Eom 173 19 Cri L Jour 343 Emperor v Dhvnaji Vtn^ajt 
(But Magistrate must not determine whether be >s to coma t the ca«e or try it himself, solely by the 
wish of the part es and the terms of a Government resolution ) 

( 3**) 19 Ain 1932 Bom 63 (63 64) 56 Bom $I 33 Cri L Jour 363 llari l/oreihror v Emperor 

18 ( 29] 16 AIR 1929 Com 313 (316) 53 Bom 611 30 Cti L Jour 1000 Aris/inayi Prabhakar v 

Emperor (Offence Under S l‘’IA Penal Code— Accused ed tor of widely circulated da ly—Magislrato 
held )ust lied in committing caie to High Court Sessions ) 

( 12) 13 Crt L Jour 443 (444) 15 Ind Cas 75 (AlO Durga Daily Eiiiy Emperor (Criminal breach of 
tru<t in respect of It 46 805 — Case <faouI<j be tried bj Se% ons Court and not b^ Magistrate ) 

(1900 02) 1 Low Bur Rul 259 (260) Croitn v San Pe (Where there is ony doubt wliellier the Intent on 
or knowledge of the accused was such that the offence would be culpable homicide tho ca^e should not 


(S« ( 30) 17 AIR 1930 Smd 145 (146) 24 S nd L R 157 31 Cri L Jour 596 Emperor v JllahaJad 
(There is no tea eon to commit to the sees ons cases where the ilagulrate can adequately deal with the 
offence_him-elf oen il the death of a person is involved therein ) 

( • an there is not sufficient eviJeoee to 

[ ■■ ■■ ‘ s . * Empercr T Jrmaif Eniar 

cannot be ssid that nose-cuHing ra<e3 should as a matter of course, be commiltej to tbe r" 

^es ion for trial although the Magistrate should always consider whether he ou.ht cot to comn 
19 ( 12) 13 Cri L JoJretrS (C'») ' 
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PROCEDUBE AS TO COMMITMENT 


(3) The fact that m respect of the same transaction another party of accused is being 
tried by sessions or that the facts constituting the offence form part of the 
same transaction with anoUier offence triable by sessions The Lahore High 
Court has, however held in the undermentioned cases**® that an apparent 
connexion of one case with another is no ground for committal The Madras 
High Court has also held that while the fact that some connected matter is 
already before the Court of Session may be a good ground for committing a 
case to the sessions it is not an absolute rule that all charges and counter 
charges must be tried by the same Court ** The Bombay High Court also has 
held that the fact that a case is connected with another which has been committed 
to the sessions is no ground for committal when the connexion between the two 
ca«es 13 not such as would embarrass or prejudice the accused m the absence of 
such commitment 

The following have been held not to be sufficient grounds for committal 
(il The mere wish of parties’* or the fact that the accused wants to have the 
benefit of a trial by jury*® 

(2) The mere fact that the case has caused a sensation in a particular community 

(3) The terms of a Government resolution 

See also the cases cited below** 


[See however ( 24) 11 AIR 1924 All 185 (186) 25 Cn L lout 665 Em-peror v Bam ifatan (Msg s 
trate haviog been a witness to the identificat on proceedings is no ground for commitment — In *nch 
a case the proper course is to refer the matter to the District Magistrate lor translei ol the case to 
another Klagistrate )] 

20 ( 17) 4 AIB 1917 Lah 251 (251) 18 Cri L Jour 524 (525) 1917 Pun Re No 13 Or Emperor v All 

21 ( 20) 7 AIR 1920 Sind 55 (57) 14 SiDdLR85 21 Cri L Jour 791 Ghanxv Emviror 

22 (82) 19 AIR 1932 Lah 168 (169) 33 Cn L Jour 255 Emperor v l^alhti (Apparent connection of 
ease under S 326 Penal Code with case nnder 8 304 is no ground lor committing when oSenee 
involved can be adequately punished by Magistrate ) 

( 30) 17 AIR 1930 Lab 312 (313) 31 Cn L Jour 178 Em^ror v Zaram Sxngh (Theft case connected 
with murder case — Murder case peudiog in Sessions Court— Theft case also committed— Commitment 
quashed ) 

(See however { 33) 20 AIR 1933 Lah 500 (501) 34 Cn L Jour 314 Emptror v Ujagor Singh ) 

23 (19)0 AIR 1919 Mad 907 (90S) 42 Mad 83 i£> Cn L Jour 997 Crown Proscculor v Bhapavat;i 

24 (32) 10 AIR 1932 M " lanarayana 

{See also ( 40) 1910 Mai ■ • * oSenccs 

disclosed are triable b 

that the case is counter to a prelirn nary register case which has to be committed to the sess ons is not 
a suffic ent reason for treatmc the former case also a preliminary register case ) 

( - - fied m «: 

he 13 tba 
nmitted to 

25 ( 13) 14 Cn L Jour 657 (658) 21 Ind Cas 897 (Bom) Emperor r Asha Bhafhi 


[Sre also ( 09) 10 Cn L Jour 224 (*’25) 2 Sind L R 9 Emperor v Tarumal (Case committed merely 
becaose of conoscl a wish — Commitment was quashed )] 

27 (3“’) 19 AIR lOa** Bom G3 (61) 56 Bom 61 33 Cri L Jour 262 J/an J/oreshnar v Emperor 

28 ( >0) 13 AIR 1020 Bom *’51 (252) 27 Cn L Jont 479 Emperor v Achaldas 

29 (17) 4 AIR 1917 Com 33 (34) 4'’ Bora 472 19 Cn L Jour 342 Emperor v Dhtmayi Fenlaji 

30 ( 70) 1870 Rat 110 (110) (Mere facts that the Magistrate is going on leave that the witnesses for tho 
defence are not present and that his successor will find it inconvenient to try the ca«e Je noio arc not 
gujycient grounds for committal ) 

I 72) 17 Solh W R Cr 14 (14) Jn re Anunto Epcburl (That fie accused has been committed to tho 
seas ons already for another offence is no ground lor committing ) 
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If ft comiMittal ^ould result m an uDwnrrtDtAblc ^\asto of time TMthout ndvantage 
to an^bod> and the Mnsi^trate is comretent to try the ease, be acta ptopcrly in not 
committing^* 

It has been held in the iindermcationcd cisea'* that where an offender appears to 
l>o de eri ing of a greater punishment than the Magistrate can inflict, he should commit 
the case On the other hand it baa licen pointed out that tvhero the sub Magistrate has no 
jurisdiction but the District Magistrate has, the former wonld bo well adiised to submit 
the ca«e to the latter rather than to commit, 80 that the valuable time of the Sessions 
Court maj besaicd” ^\bon two or more persons are jointly indicted and the jurisdiction 
of tbe Magistrate is ousted in the case of one of them, the proper coarse is to commit both 
or all for trial before a Court of Session** 

The committal to sessions of a case which ought to have been tried by the Magis 
trate himself does not affect tbe jurisdiction of the Sessions Court to try the case and tbe 
conviction of the accused by the Sessions Court cannot be impeached as being one bj a 
Court without jurisdiction** 

5 “Under the provisions hereinbefore contained *’ — Before the amendment 
of this section it contain^ the words ‘ stop further proceedings ’’ These words gave rise to 
a conflict of opinions, one Mew being that they permitted the Magistrate to disregard the 
provisions of chapter xvm and commit the case to eessions immediately be formed the 
opinion that tbe case should bo committed.* tbe other view was that S S17 did not m any 
waj override the provisions of Chapter xvin or dispense with tbe obligation of following 
them and that the words ' stop fuclber proceedings” meant to stop proceeding with the 
case as a trial and to proceed to commit to sessions* Tbe conflict has been set at rest in 
farouE of the latter view by tbe omission of the words in question * It is, therefore settled 

31 ( 29) 12 AIR 1939 Pat 795 (799) 27 Cn L Jonr 313. B N Tty Co Lid y Skaxk ZTakbul 

ISu also ( 08) 8 Cn L Joai 960 (361) 1 Siod L R 103, Smptror y Jhmtd Shah (Committmg Msgis 
trates are not to shirk tbeir reipoanbibties of deciding cases by Donecessary committal to sessions )] 

32 ( 34) 21 AIR 1934 Oudb 189 (189) 148 Ind Cas 693, Em;>cror v Vmroi 

( 33) 20 AIR 1933 Lab 900 (901) 94 Cn L Jour 314 Emperor y Ujagar Singh 
( 13) 14 Cn L Jour 304 (304) 19 Ind Cas 960 (AU) Emperor y Baldeo 
( 87) 14 Cal 355 (356) Queen Empresi v Chandu Qotoala 

• i«iders punisbmeat be cao award 


33 (1865)2 SuthWRCrLl9(l9) 

34 (68) 1 Weic^is (449) 

35 (45) 32 AIR 1945 All 840 (311 342) I L R (1945) All 423 221 Ind Cat 239 ilasico v Emperor 
(Distinction between tbe power to take cogoizance and competency to try, pointed out ) 

Hole 9 

1 ( 99) 1898 rut 975 (975) In re Clive Durant 

( 09) 8 Cn L Jour 2.'1 (223) 1 Ind Cas 469 36 Cal 43 Pharxndra Nttlhy Emperor (1893 Rat 975 
Jollowed) 

2 ( 12) 13 Cn L Jour 877 (883) 6 Low Bni Rul 129 17 Ind Cai 813 (PR) Entprror v Channxng 

Arnold (Robinson J , dissenting) 

{ 12) 13 Cn L Joot 778 (7o0) 36 Mad 321 17 Ind Cas 410 SessiOHt Judge of Combilore y Immudi 
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(3) The fact that m respect of the same transaction another party of accused is being 
tried by sessions,^® or that the facts constituting the offence form part of the 
same trausaction with another offence triable by sessions The Lahore High 
Court has, howe\er. held m the undermentioned cases'*® that an apparent 
connexion of one case with another is no ground for committal The Madras 
High Court has also held that while the fact that some connected matter is 
already before the Court of Session may he a good ground for committing a 
case to the sessions,*® it is not an absolute rule that all charges and counter 
charges must be tried by the same Court ^ The Bombay High Court also has 
held that the fact that a case is connected with another which has been committed 
to the sessions is no ground for committal when the connexion between the two 
cases IS not such as would embarrass or jw^judice the accused in the absence of 
such commitment 

The following have been held not to be sufficient grounds for committal 

(1) The mere wish of parties’* or the fact that the accused wants to have the 

benefit of a trial by jury 

(2) The mere fact that the case has caused a sensation m a particular commnnitj 

(3) The terms of a Government resolution 

See also the cases cited below** 


[See however (24)11 AIR 1924 AU 185 (186) 25 Cn L Jour 665, Emperor v Ham Jalan (Magis 
trate having been a witness to the identification proceedings is no gronnd for commitment — In such 
a case the proper course is to refer the matter to the Distnct Magistrate for transfer of the case to 
another Magistrate ]] 

20 (’17) 4 AIR 1017 Lah 251 (251) 18 Cti L Jour 624 (525) 1917 Pun Be No 13 Or, Emperor v AU 

21 ( 20) 7 AIR 1920 Smd SS (57) 14 Sind LR 85 21 Cn L Jour 791 Chant v Emperor 

22 (’32) 19 AIR 1982 Lah 168 (169) 33 Cn L Jour 255, Emperor v Nathu (Apparent connection of 
case under S 326 Penal Code, with case under 8 304 u no gronnd for committing when ofienee 
involved can be adequately punished by Magistrate ) 

( 30} 17 AIR 1930 Lah 312 (313) 81 Cn L Jouc 178, Emperor v Earam Stnffh (Theft case connected 
with murder case — Murder case pending m Sessions Court— Theft case alao committed— Commitment 
quashed ) 

[See however ( 83) 20 AIR 1933 Lah 600 (501) 34 Cn L Jour 314 Emperor v. Ujagar Singh ] 

23 (’19) 6 AIR 1919 Mad 907 (908) 42 Mod 83 19 CnL Jour 997, Crown Prosecafor v Ehapatafht 

24 ( 32) 19 AIR 1932 Mad 502 (504j 33 Cn L Jour 765 LakehmiHarayana v Suryanarayana 

[See also ( 40} 2940 Mad W N 530 (530), Oonna Slvdalt v Emperor (Where jd a case the oSencea 
disclosed ate triable by a second class Magistrate who can adequately deal with them, the mere fact 
that the case is counter to a preliminary register case which has to be committed to the sessions is not 
a sufficient reason for treating the former case also a preliminary register case ) 

( 32) 1932 Mad W N 692 (697), Jaggvnaxdu v Emperor (A Magistrate can never be justified in er 
posing any person to the anxiety end expense of a trial id the Sessions Court merely because he is to® 
complainant or one of the prosecntioo parly in a counter case in which the accused is committed W 
sessions for trial — Pet Reilly, J )] 

25 ( 13} 14 Cn L Jour 657 (658) 21 Ind Cas 897 (Bom) Emperor v Bkathi 


27 (32) 19 AIR 1932 Bom 63 (6 J) 66 Bom 61 33 Cn L Jour 262 ZTan Jforesfuar v Emperor 

28 ( 26) 13 AIR 1920 Bom 251 (232) 27 Cn L Jour 479 Emperor v Ac^aMaj 

29. { 17) 4 AIR 1917 Bom 33 (31) 42 Bom 172 19 Cn L Jour 342, Emperor v Blnmaji TenUyi ^ 

1 not 

. , . . • ■ the 

cessions already for another offence is no groend for committing ) 
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If n comnuttil ^\ouH result m an um\aiTantablc waste of time without advantage 
to an>bod> and the Magistrate is competent to tr> the case he acts properly in not 
committing’* 

It has been held in the undcnncntioaed cases’* that where an offender appears to 
bo deserving of a greater punishment than tho M^istfftto can inflict he should commit 
the ca=e On the other hand it has been iwinted out that where the sub Magistrate has no 
jurisdiction but the District Magistrato bas, the fonnec would be well advised to submit 
the case to the latter rather than to commit so that the aaluable time of the Sessions 
Court maj be saaed ” ^Yhen two or more persons ate jointly indicted and the jurisdiction 
of the Magistrate is ousted m the case of one of them the proper course is to commit both 
or all for trial before a Court of Session 

The committal to sessions of a case which ought to ha^ e been tried by the Magis 
trate himself does not affect the jurisdiction of the Sessions Court to try the case and the 
conviction of the accused by the Sessions Court cannot be impeached as being one by a 
Court without jurisdiction®* 

5 “Under the provisions hereinbefore contained.” — Before the amendment 
oi this section it contained the w ords ' stop lutlher procteirngs Ihese words gave use to 
a conflict of opinions one view bemg that they perimtl®^ the Magistrate to disregard tho 
provisions of Chapter i.Vin and commit the case to sessions immediately he formed the 
opinion that the case should be committed,* the other Mew was that s 817 did not in any 
waj override the provi'ions of chapter xviii or dispense with the obligation of following 
them and that tho words "stop further proceedings" meant to stop proceeding with tho 
case as a trial and to proceed to commit to sessions* The conflict bas been set at rest m 
favour of the latter view by the omisaion of the words in question * It is, therefore, settled 

31 ( 25) 12 AIR 1S25 Pat 755 (759) 27 Cn L Jout 313. B N Ity Co Ltd v S;tai’ir ilahiul 

[Su also ( 08] 8 Cti L Jour 360 (361) 1 Siod L R 103 Etnperer v Ahmed Shah (Comm tt ng Magis 
tratu ate not to shirk their rcspoaeibilities ot deciding cases by nsDceessary committal to sessions ]] 

32 ('84) 21 AIR 1934 Oudh 185 (185) 14S led Cas 63$ Emferor v t^mrat 

( 33) 20 AIR 1933 Lah 500 (501) 34 Cn L Jout 314 Emperor v Vjagar Singh 


• • * pniushmeat he c&a award 

^oald be loadequate, be can commit ) 

( 71) 15 Satb IV R Cr 68 (60) (FC) Queen v Sheogolam DaSr 

{ 92) 16 Bom 580 (583 586) 1892 Rat 577 Queen Empress v JWul 

( 89) 11 AU 393 (395) 1899 All W N 152 Queen Empress v ATAalaA 

33 (1865) 2 Suth W R Cr L 19 (19) 

34 (63]l'STeir 448 (449) 

35 (45) 32 AIR 1915 All 340 (341, 312) I L R (1945) AU 4‘>S 221 Ind Cas 239 RasdM t Emperor 
(Distinction between the power to take cognizance and competency to try, pointed out ) 

Note 5 

1 ( 99) 1898 Rat 975 (975) In re Clive Durant 

(09) 6 Cn L Jout 221 (223) I Ind Cas 469 36 Cal 48, PWriwIra WnlA t Emperor (1893 Rat 975 
followed ) 

2 (12) 13 Cn L Jout 877 (862) 6 Ijow Bui Rod 1'’9 17 lad Cas 813 (FB) Emperor r Channing 

Arnold (Robinson J,discoting) 

( 12) 13 Cn L Jout 778 (7e0) 30 Mad 321 17 Ind Cas 410, ^»ions Judge of Coimbatore r Immuii 
Eiimara 

( 14) 1 AIR 1914 Mad 613 (614) 15 Cri L Jour 366, In rv CAinnacon (13 Cn L Jour 877 6 Low 

Cut Rul 129 (FD) followed } 


ing the prosisiens of Chapter \\ III ) 

( 32) 19 AIR 1932 Mad 502 (503) 33 Cn L Jonr 765 ▼ Suryanarayana 

( 31) 18 AIR 1931 Bom 517 (518) S3 Cri L Jont t9 K IL Hhat v Emperor 


t 
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law now, th-xt this ■'cctiou is eontrolleil bj the proxiaions containod m chapter Win* The 
Magistrate must, therefore folloxv the procedure in chapter Win, for, it can scarcelj 1x3 
disputed that the words ' under tho provisions bercinbefoie contained ’ must relate to tho-^ 
prOMSions m chapter win which dcBne tho proccduro to bo followed m inquiries into 
cases triable hj sessions ® 

The Jlngistrnto need not lioweier, recommence tho inquirj or take evidence 
dc noio It Is onlj required that tho further proceedings nccessarj for comniilment shall 
bo talon ns directed m Chapter will* From tho luomont tho Magistrate decides to 
commit what has hitherto been a trial becomes an eaqmrj under chapter wiir^ Tho 
charge alrcad> framoil must be set aside in onler that the Magistrate maj get back to the 
stage at which prelmnnatj ejue proceedings ma> l« applied * 

But it is onh m rcapcct of the offence for which the accu»cd is to lo committed 
tliat tho proceedings are tal on out of chapter xaci The other proceedings must remain 
colored bj that chapter So where a Magistrate, having tal en cognizance of a c;^, 
frames charges comes to the conclusion that so far ns one of tho charges is concerned the 
accused should he committed and as rogarda tho other, the offence is not proicd, he is 
entitled under S 3i7 to commit for the former charge but this docs not affect his obligation 
to acquit the accused of the latter charge ® 

Though Iho Magistrate need not commence proceedings de noio, onco lie decides 
to commit he must not doprixo tho accused of am right which he might hnxe exercised 
under Chapter Will, had tho caso boon treated from the out«ct ns a prehmmarj enquire 
Mlicro the accused has had no opporUimtj of adducing evidence before tho committal, the 
committal should be quashed*' Also where the owidence hail not boon read oxer to the 
witnesses as required bj s 203 rend with s SCO, it was held that it was not a more formal 
omission hut one that maj deprive tho accused of the xaluablc right to contradict the 
witnes-<3 during tho sC'Sions trial bj reference to their prior statements 

After the Magistrate has decided to commit the case, is the aecu«ed entitled to 
cross examine the witne^^^ If the accused has cross examined tho witne«*os before the 

4 (30)23 MR 1038 All 134 (133) 3T Crl L Jour 337 53A»671(FB) Lmperor v Asghar 

5 (30) 23 AIR 1938 All 134 (186) 37 CnL Jour 837 53 All 671 (FB) Emperor x AsjJiai 

- • , _ ^jran r Emperor 

‘ , Emperor 

■ • ror T A'jftar 

• . m V Emperor (TUa Magia 

Irnto must not deprirc tlie accused of any rgbl wb cb be m gbt bare exercised under Eliipler \TlIi 
it the case bad been treated ns an enquiry tinder chapter ftom the outset) 

( 80) 2 All 910 (912) Ft iprcss of India v Iktht DaXsh 
( G9) 1 N P II C R Cr 307 (311) Gotern* tent Prosecutor x Amrer'OodiUen 
A1 0 SCO S 206 bote 5 

7 (30) 17 MR 1930 Cal CG6 (687) 32 Cr» L Jour 213 ranedanan Sarlar v Emperor 
(33) 30 AIR 1933 Cal 351 (357) 60 Col 613 31 Cn L Jour Cll Sudhindra x Emperor 

( 311 18 AIR 1931 All 431 (43 j) 53 All 69> 3’ Cri h Jour 819 ifai i Chutam v Ei jperor 

8 (32) 19 AIR 1932 Mad 50-’ (SOI) 33 C« Ii Jour 765 Eolsdmindra /ana t Swryanarot/ana 

9 ( ’o) 12 AIR 1923 0 idh 517 (348) 26 Cn I Jour 5'»0 EuAawSir Nath x Fmperor 

10 {41)23 AIR 1911 Oudh 403 (412) 42 Cn IiJour 636 lOlIudCasOM J^asimuUahx Emperor 

■ ' 761 Fatal 

llie riohts of 

• contra tment 

lierefore ba 

S 288) 

: I . ■ » . ■ I ror V isjhar 

(Ma/jutrato comuiilling accu-cd to Sts. loni Court after ciamming only some prosecution witoesjca — 
Comm lu1 ibouU be quubed ) 

( 3’) 19 AIR 1932 Mad 502 (302 503) 33 Cn L Jour 7CS Ealxdminara mar Snr}/anarayiaa 
12 (X*9) 16 AIR 1929 Mad 8C2 (863) 02 Mad 095 31 Crl L Jour 273 Eaueyfarau v Eiiperor 
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JIaKi<trate ilccidos to commit, ho has no further right of cro^^ examination after the 
■charge is amended Tor, the amended charge i3 fiained under S 210 nbich docs not alIo^\ 
the ncciiced tlio light of further croea examination ” In the undermonlioned case,” during 
the examination of the fimt nitncss for the iirosocution the Magistrate intimated to the 
accused his intention of committing him to a Court of Session but the accused declined to 
cross oxarume the nitnes'os and after the charge nos framed he prnjcd that he might be 
alloucd to do so, it \\as held that be noa not entitled to do so But it is surmised that if 
the accused, though ha\mg had the opportimitj to cross cxamino docs not avail himself of 
it because the enquirj linving been originall} under chapter XXI, he nas led to helieae 
that he nould hive the right of cross examination after tlic charge is framed, the accused 
should not bo prejudiced bj the comersion of the trial into a prehmmarj enquiry and 
should be aflorded an opportunitj of cross examination ” When the application to cioss. 
examine is made before the Magistrate frames a charge and decides to commit the ca'je, 
it must of course be granted ** In the undermentioned cn«ic” it uas held that the accused 
•nould be allowed to cross examine tho uitncsoes if his application nas made before the 
prosecution dosed its case, but not if the application uas made after Eeferrmg to this 
•decision, honcier, a Calcutta case has held that such a distinction did not exist ” 

In order that a committal may bo quashed on the giound that tho provisions of 
■chapter xvill have not been foUoued, it must be shoun that the accused has been 
prejudiced bi the irregularity ” But before the committal, the accused is entitled to claim 
that proMsions relating to enquiries before the commitment shall bo observed inespective 
-of anj question as to prejudice 

Since the effect of the Magistrate’s decision to commit is to convert the proceedings 
into a prelimmarj enquirj, it follows that if there be a change of Magistrates before the 
actual committal, the accused mil not be entitled to a de koio enquiry ns proviso (a) of 
€ 890 ( 1 ) applies onl> to trials and not to enquiries*' 

348. * (/) Whoever, having been convicted of an offence punishable 
T/ial ot iwnons ptenousiy under Chapter XII or Chapter XVII of the Indian 
•comicted oi ofleoces against Penal Code with imprisonment for a term of three 
■comage, Etamp kw or property, years or upwards, is again accused of any offence 
punishable under either of those chapters with imprisonment for a term of 
* Code o( 1898. original S 348. 

348 VVlioeier, tiiiTiag l>ccn convicted of an oSenec punisbable under Cbapler XII or 
Trial 0 / persons preiiously Chapter XVII ol tbe Indian Fennl Code with imprisonment for a 
coniteUd of offences against term of three years or upvrardi, k again accu>^ of any offence 
■coinage, stamp lau or property punisliaVIe under either ot thoso chapters with imprisonment for a 
term of three jciire or upwards, eball bo committed to tlio Court of Session or High Court, os the case 
juay be. Unless the JfagL trate before w liom tbe proceedings are pending is of opinion that be can Lima'*!/ 
jxisa an adegoaCe sentence if ibe accused is convicted : 

Provided that, if Ibe District M*Si=>tmte has been inTe«ted with powers under se'lioa 30, the 
ease may bo transferred to Jiiin instnvd of being committed to the Court of Session. 

1882 :S 348 , 1872. S 315; 1861 

13. ('31) 18 AIR 1931 All 431 (435) • 53 AU 69} s 32 Cn I, Jonr 019, Pam Ghutam v Emperor. 
(AIR 1021 All C63 25 Cci Jj Jour 798 to the contra, not approved) 

14 (*29) 16 AIR 19>9Cal 593 (593) . 57Cal 41 :30CnL Jour 1107, C T. /Juman v Emperor 

15 (-JO) 10 AIR 19’g Cal 6*13 (590) : 97 CkUl : 30 Cn L Jonc 1107, G T. Eaman v Emperor. 

(32) 19 AIR 1932 Mad 502 (501) : 33 CnDJour76S, Lalshntinarayana v Su (Obiter) 

16 (21) 11 AIR 1921 Cal 7e0 (780) • 51 Cat 413 : 26 Crf t. Jour 03, /yotsna Nath ' 

17. ( 12) 13 Cn h Jour C'<9 (63'^) ; 10 Ind Cos 336 (Oil), Fatir -lf» r Uuharulla all pro- 

Eecul on w ilnesses but one were etammed ) 

18. (-JO) 16 AIR 19^29 Cal 593 (597) : 57 Col 41 • 30 Cn L Jour llO"' 
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three years or upwards, shall if the Magistrate before whom the case is 
pending is satisfied that there are sufficient grounds for committing the 
accused, be committed to the Court of Session or High Court, as the case 
may be, unless the Magistrate is competent to try the case and is of opinion 
that he can himself pass an adequate sentence if the accused is convicted 
Provided that, if any Magistrate in the district has been invested 
with powers under section 30, the case may be transferred to him instead 
of being committed to the Court of Session 

( 2 ) When any person is committed to the Court of Session or High 
Court under sub section (l), any other person accused jointly with him in 
the same inquiry or trial shall be similarly committed, unless the Magistrate 
discharges such other person under section 209 
Synopsis 

1 Legislative changes 7 ' Shall be comniitted 

2 Scope oi the section 8 Magistrate cannot act under sec- 

3 Previous conviction should have been Uon 349 

under Chapter XII or Chapter XVII of 9 ‘Unless he can himself pass an adequate 
the Penal Code sentence 

4 Having been convicted > 10 Transfer to Magistrate specially cm- 

5 ‘ Punishable under of the Indian powered 

Penal Code * H Precedore before speeiaUy ent- 

C ' For a term of three years or upwards ' powered Magistrate 

HOTE to the Synopsis See the Notes md eated for the folfowiog topics 
Committal to the District Magistrate See Note II Second oCence should be after previous eonr ct on. 
Discretion of Magistrate See Note 7 See Note 4 

Mag atmte cannot convict See Note 7 ben the Mag strate can commit Sea Note 9 

1 Legislative changes — The following changes were made in the soction by 
the Code of Criminal Procedure (Amendment) Act 18 Ixvni) of 3923 

( 1 ) The section was re numbered as aub s ( 1 ) and the words jf the ilagistrate before 

whom committing the accused were inserted m it The amendment has 
been made on the lines of s 209 * 

(2) In the same sub section the words is comfwtcnt to try the case and hate been 

substituted for the words before whom the proceedings are pending m order 
to make it clear that the section does not empower the Magistrate to pass a 
sentence jn a case which he is not competent to try 

(3) The words any Magistrate in the district in the proviso to the same sub section 

have been substituted for the words the District Magistrate By reason of the 
amendment a case of an old offender may now be transferred not only to a 
District Magistrate empowered under S SO but also to any other Magistrate in 
the district specially empowered under that section 

(4) Sub section (2) is new 

2 Scope of the section — Section ''9 of the Penal Code provides for enhanced 

punishment or punishment of a different kind for offences under chapter sn (offences 
relating to com or Government stamp) and chapter xvii (offences against property) of the 
said Code where the accused has been previoiisly convicted for a similar offence There 
are also local or special laws which provide for enhanced punishment or punishment of a 
different kind on a second conviction for certain classes of offences specified therein See 
for an illustration s 23 of the Criminal Tribes Act (6 Cvi] of 1924) 

Section 348 — Note 1 

^ 1 Select Comm ttea Report of 1916 clause 60 

2 Select Committee Report oi 19‘*3 clause DO 
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This section specifies the iribuml to nhicb old otTendors m respect of the offences 
specified should be sent for trial bj the Kfagistmtcs before ^vliom they are charged The 
object underljiDg the section is that the accused should be tried by a tribunal T\bich could 
nv. ard bun a punishment adequate to the circumstances of liis case 
In order that this section may apply — 

( 1 ) both the offences, namely that for vrbicb the accused lias been previously 

convicted and that for nhicb he is being tried, must fall under one or other of 
the tiro chapters, namely , chapter xii or chapter XVII of the Penal Code, and 

( 2 ) both must ba^e been offences punishable with imprisonment for a term of three 

years or upn'ards 

The above conditions are the same as those necessary for the applicability of S 75* 
of the Penal Code and the cases bearing on the latter section have therefore been referred- 
to in the foUomsg >ote3 as an aid to the interpretation of this section 

3. Previous conviction should have been under Chapter XII or 
Chapter XVII of the Penal Code — As has been seen m Note 2 above, the previous 
coEMCtion should ba^e been one for an offence under chapter Xll or chapter XVII of the 
Penal Code ^ From this the following propositions follow 

( 1 ) An attempt (to commit an offence) puniohable under 6 6U of the Penal Code 

not being an offence under chapter xii or chapter xvil of the Penal Code, a 
proMOus conviction therefor will not count for the purposes of this section^ 
Conversely, no pievious conviction under chapter Xii or chapter xvil of the 
Code can be reckoned against an accused when the subsequent offence with 
which be is charged is an attempt punishable under section 6II ^ 

(2) A preMous conviction under any local or special law is sot a conviction for an 

offence under the Penal Code and will sot count for the purposes of this 


Note 2 

1 . Section 79 of the Penal Code li given below for faality of referesee 
79 Whoever, having been convicted,— 

Enhanced punuhment for eer (a) by a Court m Bntub India, of an oSence punishable under 
tain offences under Ch Xll Chapter XII or Chapter XVII of tbia Cone with imprison 

or Ch XVII after prcuous ment of either description for a term of three years or 

contiehon upwards, or 

(b) by a Court or tribnnal in any Indiao State acting under the general or special authority of the 
Central Oovernment or of the Crown Representative, of an oSence which would if committed 
In Bntisb India have been punishable under those Chapters of this Code with like impruon- 
ment for the libe term, 

eha'il'be guilty o! any oRence punls'ha'b'le under either ol tho-^e Chapters with life imptisoomenl for the 
like term shall be subject for every such subsequent offence to transportation for Cfe, or to imprison 
ment of either description for a term which may eitend to ten years ” 

Note 3 

1 ( 23) 10 AIR 1923 Lab 286 (2SC) 21 Cn L Joor 9t], faffa v Cmcn (Conviction coder S 411, 
Penal Code— Previous conviction under S 369 caooot be taken Into account nnder S 75, Penal Code ) 

2 ( C8) 1 Weir 36 (36) 

( 69) 1 Weir 37 (37), Pn re llotanel Pal uran 

{ 61) 3 All 773 (77t) • 1881 All N 69, Empress of Indsa v ilanjdayaf 

‘ ' • ■ U 773 approved ) 

{ 80) 9 Bom 140 (142) impress y Xana Itahxm (Pt-r Weatropp, C J and Kemball J . We'viJI 
dissenting) 

( 06) 6 Cn L Jour 85 (85) 1906 pan Be No 11 Cr, Jhamman Lai t Emperor. 

(87) 11 Cal 357 (357) Queen Empress r Srxeharan Baum 
( 74) 21 Sulb W R Cr 35 (35) Ou«n t Damu Jlaw 
( 84) ISnl INin Re No SI Cr, p 59 (60) Emprtu v Fattu 

3 ( 06) 5 Cri L Jour 65 (''5) . I'KKS Pun Pe No 14 Cr,/Aonimon Lai y Emperor 
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section * The Sind Judicial Commi'ssioncr'e Court lias, liowc\ or, held that where 
fin ofTondor is dealt with under a special law winch jirOMdes that certain offences 
l)uni«hable under the I’enal Code nre inmishahlc under that law , S 75 of, the 
Penal Code will npplj ® See al<»o the undemiontionod cases ® 

(3) A preaious conMction given before the Penal Code cawic tnlo force cannot be 
taken into account for the pm posts of this section * 

4 “Having been convicted ** — The words ‘ hwMn^ been conviclcd shall 
be guilty of anj offence in 6 75 of the Penal Code ha^o been held to imply that the 
previous conviction should have been before the comniission of the offence witb which the 
accused i3 subsequentlj charged ^ The reason is that a man should bo treated as an old 
offender only if it can bo shown that the first conviction had no effect on him It cannot 
be said that the first conviction had no effect in a case where such conviction was after the 
commission of the offence for which the accused is sub«oqucntlj tried* This section ii'cs 
the words is again accused of any offence etc, hut it is conceived that the said principle 
will eqnallv apply to the interpretation of this section also Consequently, this section will 
not apply unless the offence with which a person is “again accused was committed after 
the pievious convictions* Under S 75 of the Penal Code the irevious conviction must 
have been by a Court m British India or hy n Court or tribunal, m any Indian State 
acting under the general or special authority of the Central Gov ernroent or of the Crown 
Bepiesentative A conviction by a Court in a Native State, not acting under any such 
authority cannot be reckoned for the yuryoyie of that «oction* See also the uadermen 

4 ( 03 1900) 1693 1900 Lq\ 7 Dot Rul 370 ^ufmEwipr«Jv N?® T/ia (Previous conviction 

under Lower Burmii Viilagee Act ) 

(04) ICnLJoar 1061 (1062) 1904 Pun Re No 17 Cr, Emptrer v JT^ion Muhammei (Previous 
conviction under the Punjeb rcantiec Crimes Regulation, 168? on verdict of n Jugs ) 

< 77) 1 Weir 89 (39) {Prior conviction under Regn 4 (IV] o( 1831) 

6 ( 17) 4 AIR 1917 Smd 17 (19) 11 Smd L R 46 18 Cri L 3our 909 (910) 21/orar ^ 

Emperor (Previous conviction by the Council of Elders under the S nd Front « Regulation 1892) 

€ (93)7 CPLRCr 24 (36) Empress y Lalsing (Conviction in Derar Assign^ Districts passed 
Under the Penal Code in accordance with a executive Dotification of the Oovemor-Oeneral o India in 
Council 19 not a conviction under the Penal Code for purpose of S 75, Penal Code but such conviction 
can be taken into consideration for determining the measure of punishment to be awarded for the 
later offence ) 

i 33) 20 AIR 1933 Pesli 6 (8) Emperor v Johnson (District Magistrate pacing sentence under Frontier 
Province KcguUt on 1931— Such sentence can be taken into consideration — previous conviction before 
Court martial cannot however be considered for enhancement under S 75 TenaiCoaej 

7 ( 66) 4 Bom H C B Cr 11 (12) Eeg v Kushya Tesu 

(1865) 4 Sutb W It Ct 9 (10) Quee » v JJarpaf (Per Kemp and Glover JJ Campbell J di senting ) 
(1805) 5 Suth W R Cr 60 (67) Queers v Pubars 
(82) 10 Cal L Rep 392 (392) Budhan Bttjuar r Etiprcss 
( 68) 1868 Pun Ke ho 31 Cr p 89 (90) Hurhtshen » Crown 
Note 4 

1 ( 75) 1 AH 637 (037) impress of Indta v Megha (Accused committing offence punishable under 
Chap Xll or Chip XVII and previously to bis being convicted of such offence commits another such 
offence S 75 not applied ) 

{ 82) 1682 Pun Be No 39 Cr p 65 (65) Odbtnd v Empress (Previous conviction fourteen days after 
commiss on of subsequent offence — Section not applicable ) 

(18) 6 AIR 1918 Low Bur 121 (121) 19CnLJo«r47 9 Low Bur Bui 77 Po So v Emperor 
(Previous conviction subsequent to commission of offence charged ) 

(75) l'Weir39 (39) (Prisoner cannot be charged under S 75 for offence committed subsequent to tbe 
date of offence for which he la on his tnal ) 

2 { GG) 5 Suth W B Cr 66 (67) Queen v Pvban 

3 ( 79) 1879 Bat 143 (144) Onren Empress v ^ppa 

-4 ( 10) 6 AIR 1919 All 63 (63) 42 All 136 21 CriLJout 144 Bhaimar v Emperor (Previous 

convictions by the Dig Nivamat in tbe Bbsratpur State ) 

( 05) 2 Cri L Jour 749 (750) 1 Nag L R 137, OAasia Teh v Emperor (Previous conviction by 

Nandgnon State ) 
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lionccl case® 

5 “ Punishable under . .... of the Indian Penal Code " — It is to he 
noted that for the apj lication of this «cction it i3 not ncccsoar> that the pre\ lous scjilence 
should ha\c been three jeara or aptincds, it is suiTiCicnt that tho offence of T\hich the 
accused was convicted is imnishaUe under the Penal Code with iinprisonuient for three 
jears or more See also \oto 3 above 

6 "For a term of three years or upwards” — \\here the subsequent 
offence though falling under cbaiter \ll or Chapter XV ll of the Penal Code, is punishable 
with iinpnsoninent for less than three jears (c g Section 403, Penal Code), this section will 
not applj ' 

7 ‘ Shall be committed ” — It is Uie dutj of tho Magistrate to coimnit^the 
accu'ied to the Sesaions Court or the High Court as the case niaj be, if tho conditions of 
the section arc satisfied ' tiz 

( I ) that the accused has been preitously conucted of an offence of tho kind 

referred to in the section , 

(J) that the Magistrate is satisfied that there are sufficient giounds for commit 

ting the accused and 

(3) that the Magistrate is cither not competent to try the case or is of opinion that 
be cannot himself pass an adequate sentence if the accused is convicted 
Tho prosecution and tho M^istratc should, therefore, ascertain and take notice of 
anj circumstances showing that the accused is a habitual offendei who ought, under this 
section to he committed ^ For this purpose, the Magistrate must cither as a preliminary 
matter or at anj cate before framiug a charge, determine whether there has been a prev lous 
conviction having decided that point, he wiU have to consider whether, in the circum 
etancos of the case, his powers enable him to pass a sufficiently severe sentence If they 
do not so permit but the ev idcnce does not warrant the discharge of the accused, he must 
flame a charge under s Sio and commit him for trial under chapter XV ni of the Code® 
^^hen an old convict for theft is again found prowling about at night and seems to bo 
again under these circumstances guilty of stealing ho has created against himself a 
I resumption of criminal habit which, if unrebutted, would justify a Magistrate in applj mg 
ordinarilj the rule of this “ection * 

The fact that the propertj stolen was small m value is no reason bj itself for not 

( 18) 14 Czi L Jour 527 (537) 20 lad Cas 1007 1913 Pua Re No 17 Cr, Dahawal t Emyeror (1 re* 
T10U3 convictioo ID Bilanir State } 

AboeceS 231 Note 6 

5 ( 33) 20 AIR 1933 1 esh G (9; Em^ror'i Johnson {Pfe«ou> coimctioa before Court mirliftl caoDot 
be taken into consideration under S 75, Penel Code ) 

Note 6 

I ( 93 1900) 1893 1900 Lon Dur Ru! 49G Xga Pru Z'lin v Quitn Empress 
(11) 12 Cri L Jour 439 (110) 11 Ind Cas 633 (Lah) C/iandaria v Emptror 
Note 7 

1 ( 99) 2 VTeit 423 (4”) In re ilar\ EasAtn (SMtion 3-'0, Penil Code ) 

( 7b) 1978 Pun Re No 18 Cr p 43(15) Crojcn > SuMnn (S 457, PeoaJ Code, with four previous eon* 
Tielions of theft ) 

(09)2 \Vcjr4>3 (f’S) In re Daur\ Pamuda 

(18C»)2noraIICRCrl26 (127) Peg t Canu Lain (Sectors 3*0 454 Penet CeJe ) 

( 73) 19 Suth V\ 11 Cr 37 (37) Dooirt IJutvat v A dumb person 

( 91) 1694 Rst 701 (701) Queen Empress r Gandasing (O d ©lender under SsO 457, Penal Code ) 

( 73 92) 1&73 1«93 Low Eur Pal 335 (335) Queen Empress \ Egs -Ye Dun 

2 ( o9) IS'O l,at 4G1 {1C’) Queen Empress t Kesrin, 

3 ( 14) 1 AIR J914 Mid 149 (149 150) 38M«d553 15 Crl L Jour 18* In re Kora Se'Urdi (Contic. 
t on Wore comm Uarnt Loweier, would bar the tnal by the Court of Ses-ion under S. *03 Ctminal 
1 rocedure Code ) 

4 (81)18'1AUVV M53(153 151) Empress t Jtudka 
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committing the accused and for passing a small sentence on him ® On the other hand the 
Court should as ivas held by Macleod C J, m Ktng Emperor ^ Gala Mana,^ CTcrcu>e a 
■aiso discretion in making the penalty fit the crime and should not ordinarily consder 
petty oflendors liable to such heavy piimshmonl aa to necessitate their committal to the 
Court of Session Thus it has been held that the lapse of a long time sinco the previous 
con\iction together with the fact that the neensed has been leading a blameless life in the 
interval will make the application of B 75 Penal Code mapproprialo^ Bee also the under 
mentioned case® 

The Magistrate baa no jurisdiction if the conditions of the section are satisfied to 
do anything but commit the case to the sessions or transfer it to a duly empowered 
Magistrate® He has thus no power to Jtnd the accused puiZfy’® Accordingly where the 
accused had been previously convicted for an offence under chap WII of the Penal Code 
and* the Magistrate noted his opinion that a more severe punishment than ho could impose 
was requited it was held that be would bo acting ultra iircs if be found the accused 
guilty^^ Where however, the fact of the previous comiction is not known to the 
Magistrate at the trial and ho tries the case and passes a sentence not inadequate for a fir«t 
offence he cannot be said to have acted with any material irregularity 

But where there were previous convictions alleged against the accused and the 
Magistrate without questioning or calling for proofs of those convictions, held that they 
were not proved and convicted and sentenced the accused the omission was held to 


5 (87) 1887 AllWN 191(191) Emfussj Jhanda (Theft of property worth ropes one or rupee one 

and annas four ) 

(03) 1903 Pun Re No 28 Cf p 72 (73) ICnLJootlll KmoEmptrer^ 2fur iHn (Theft of ft pair 
of shoes ) 

6 ( 24) 11 AIR 1924 Bom 433 (453) 26 Cri h Jont 759 (Bren if such petty oOenaers are comm IteJ 
there is do neeess ty for Bess ons^Judge to infl ct a TindicUee senteDce ) 

7 ( 2G) 18 AIR 1926 Lah 617 (617) 27 Cn L Jont 944 Ishar Stngh v Emperor (P/eeieus confict on 
12 years back) 

( 27) 14 AIR 1927 Lah 647 (647) 28 Cn L Jour 160 Shuthiil 7 Emperor (Bm? ow* coavictvoa 20 
to 25 years back ) 

( 08) 7 Cn L Jour 293 (294) (Lah) ras»m Ah v Emperor (Accused of edranced age — Ofience petty 
—Previous coaricl ons lot petty oSences 10 years ago— Accused adopting regular 1 fa since then— Large 


an elderly man— Pre 

. ed) 

(3 75 Penal Code is 

directed against habitual oSenders Where the subseqaent oSenee was comm tied alter a lapse of 

years during which t me the accused was leading a bJameleos We held that S 76 could not he inroted 
in Eucb a case ) 

8 (33) 1933 Mad W N 1259 (1260) Sttppvsamt Chettg v Emperor (Accused cannot be sentenced w 

an altogether incommensurate punishment for a tnvml offence merely ^ecause he has been convicted 
many times before ) _ 

9 (16) 3 AIR 1916 Low Bar 65 (66) 34 Ind Cas 313 (314) 17 Cn L Jour 201 Emperor v Po Yin 

(4 Low Bur Rul 282 8 Cri L Jour 478 referred.) 

( 08) 8 Cn L Jour 478 (480) 4 Low Bur Bnl 282 Emperor r Po Thite 
{ 72) 1872 Pun Re No 31 Cr p 41 (41) Sahadur Khan t Crovin 
{ 89) 11 All 393 1395) 1S89 All W N 152 Queen impress v Khalak 
[See also ( 72 92) 1872 1892 Low Bur Bui 335 (335) Queca Bmpress v Nga Ne Dun (Subordinate 
Mag strate should not attempt to deal with an <dd offender against whom there are two previous conv c 
tons under B 380 Penal Code)] 

10 (14) 1 AIR 1914 Mad 149 (149) 38 Mad 552 16CnLJonrl88 In re Kora Sellandi (Magistrate 


» Vilan 
of theft 


S 438 for enhancement of sentence ) 


Palin 
• d under 
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nniounl fo n nintcnal error, the conviction anj ocnlonco were «ct bskIo and tbo CO'O nag 
rcniarlotl to the Afa^i'lmtc nilh a Mcw to jrocced under this section'’ 

8. Magistrate cannot act onder section 349. — It follong from nbat Ii\g 
Wn stated in Vole 7 nl'0\e that m caaeg nhero tlo accu«cd ig liable to enhanced punish 
inent under S 75 of the Penal Code, and the ?ifAgis(ralo IhmVg ho cannot pasg an adequate 
eentence he niu't act under S 319 anti not under S 319 ' 

^Ml 0 ^o, in fucli ca--c, he acts irregularl) under S 310 it ij open to tlie District 
Magistrate to tabo the ca«c on his own fdo or trnnsfer it to that of a first class Magistrate, 
the proceedings, m either case, being taken tie noio* 

9. “Unless he can himself pass an adequate sentence.” \\hero tbo 

Jfngi'trnte thinks that the circumstanceg of tlio case porniit him to pass an adequate 
sentence, he should trj and di-pose of the case himself It is onlj where, in the exercise 
of bis discretion, he is of opinion that a higher punishment than what ho is empowered to 
award is ncees-arj that he is bound to commit tho accused to tho Court of Session If, m 
the cicrciSQ of bis discretion, be tbinks he can award an adequate sentence and tries the 
ease himoelf, ho cannot bo said to have acted without jurisdiction, although a more 
ndcquala sentence could hare been passed by hia committing tba accused to the Sessions 
Court * An opinion has been expressed in the umlermentioneJ case’ to the effect that even 
where tho Magistrate considers that tho circumstances of tbo caso permit him to pass an 
adequate eentence. ho may eommU the accused to the Sessions Court for trial 

Old offenders should ordinartl} bo charged before first class Magistrates to enable 
adequate sentences beiug passed without tho necessity of alnajs committing the accused 
to the Court of Session or the High Court * 

10. Transfer to Magistrate specially empowered — A Magistrate may at 
any stage of tho proceedings without framing a charge send the accused to any Magistrate 
in the district specially empowered under s 30 to be placed upon his trial Assuming that 
fi charge should bo drawn up before sending tbo case to such ^I&gistrato, the charge may 
be drawn up wbencaer the Magistrate finds the offence proved which may be at any stage, 
ihe evidence of one witness may sufhee^ See also Note il 

U. Procedure before specially empowered Magistrate. — - Before the 
amendment of s 350 it was held m some cases that as that section could not be held to 
cover a case of transfer from one Court to another, a specially empowered Magistrate to 
whom a case is transferred under s 3^8 cannot act on tho evidence already recorded by 

13 ( 71) 1871 Fan Re ho 12 Cr, p 21 (21) Crovn v Santu 
Note 8 

I 0^6) 33 AIR 1948 Mad 171 (172) Puhltc Protecutor v SUxk iTamm 

( 41) 23 AIR 1941 5Iad 748 (748) In re Shaik MasCan Sahib (Irregulantj could have t>een cured by 
tbe Sob-diTuional Uagistrate b; a rcfereoce to the Distnet Ofagistrate under B 07 of the Criminal 
Rules of Practice ) 

{ 08) 8 Cn L Jour 478 (180) 4 Low Bur Rnl 283 jBwperor v Po Thwe 

( 18) 3 ^IR 1916 Low Bur 65 (68) 34 lod Cas 313 (314) 17 Cci It Jour 201, Emferor t Po Fin 


1. ( W) 8 Weir 423 (121), 7n re Dafan Pamudu 
S* 8) 1878 Bat 70 (72) Peg v Anmaji Siishna 

$ Writ 51 (32) (The MagtetestaBw a discretion to try the case himself ) 

If Mad 652(553). Ln re , 

ii 482 (422) 7nr« 

Note 10 

Fur Re ho. 12 nee from tie C 

5 Code — Tba V to (bo Distn t 

50) 


I rer of lahore 
nto inrestedwith 
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committing the accused and for passmg a small sentence on him * On the other hand the 
Court should as was held by Maclcod C J , in Ktng Emperor \ Gala Mana,^ excrcbc a 
^ise discretion in making the penalty fit the crime and should not ordinardy consider 
petty offenders liable to such hea\y punishment as to necessitate their committal to the 
Court of Session Thus, it has been held that the lapse of a long time since the previous 
conviction together with the fact that the accused has been leading a blameless life in the 
interval will make the application of S 7B Penal Code, inappropriate^ See also the under 
mentioned case® 

The Magistrate has no jurisdiction if the conditions of the section are satisfied, to 
do anything but commit the case to tho sessions or transfer it to a duly empowered 
Magistrate® He has thus no power to ftnd the accused guilty Accordingly, where tho 
accused had been prev louslj convicted for an offence under chap XVII of the Penal Coda 
and* the Magistrate noted his opinion that a more severe punishment than he could impose 
was required it was held that ho would bo acting ultra vires if bo found the accused 
guilty “ Where however the fact of the previous conviction is not known to the 
Magistrate at tho trial and he tries the case and passes a sentence not inadequate for a first 
offence he cannot be said to have acted with any material irrcgularitj ** 

But where there wore previous convictions alleged against the accused and the 
Magistrate without questioning or calling for proofs of Iho'o convictions, held that they 
were not proved, and convicted and sentenc^ the accused tho omission was held to 


5 (87) 1887 All WN 194(194) Empress i Jhanda (Tbelt ol property worth rupee one or rupee one 
and ann&e loni ) 

( 03) 1903 Pun Be No 28 Ct p 72 (73) ICnIi Jour 111 Sxng Emperor ^ Uur Dm (Tbelt of a pair 
of eboes ) 

6 ( 24) 11 AIR 1924 Bom 453 (483) 26 Cn L Jour 759 (Even If such petty oficDders ere eommitted 
there le no necessity for Sessions^Jadge to inflict a vindictive senteDce ) 

7 ( 26) IS AIR 1926 Lab 617 (617) 27 Cn L Jonr 941 Ithar Stnglt v Emperor (Previous eoavietioa 
12 years back ) 

( 27) 14 AIR 1927 Lab 647 (647) 28 Cn L Joot 160, Ekushdil v Emperor (Previous conviction 20 
to 25 years back ) 

(08) 7 CriL Jour 293 (294) (Lab) Sa«m.<«»v Emperor (Accused of advanced ago — OSenee petty 

—Previous convictions lot petty oBences 10 years ago Accused adopting regular life since then— Large 

family depending upon him — S 78 not applied) , u , t> 

( 35) 1935 Mad W N 1294 (1295) Ohmnalhambi Qounden v Emperor (Accused an elderly man-Pie 
vious conviction 7 years back — Value of property etolen small — B 75 not appbed ) 

( 29} 16 AIR 1929 Lab 278 (278) 30 Cn L Jour 376 Kunj Lai v Emperor (S 75 P^I Code a 
directed against habitual oSendera— Where the snbscqnent offence was committed after a lapse of nme 
years during which time the accused was lead ng a blameless life held that B 75 could not h? invoke 
m such a case ) 

8 ( 33} 1933 Mad W N 1259 (1260) Kuppusamt Chetfy v Emperor (Accused canfaot be sentenced W 
an altogether incommensurate punishment for a trivial offence merely ^ecause he has been convicted 
many times before) 

9 ( 16) 3 AIR 1916 Low Bur 65 (66) 34 lad Cas 313 (314) 17 Cn L Jour 201 Emperor y Po Ytn 
(4 Low But Rul 282 8 Cn L Jonr 478 referred ) 

(08)8Cr L Jour 478 (480) 4 Low But Rnl 282 Emperor v PoThue 
( 72) 1872 Pun Be No 31 Cr p 41 (41) Bahadur Khan v Crov,n 
( 89) 11 All 393 (395) 1889 All W N 162 Queen Empress v Khalak 
[See also ( 72 92) 1872 1892 Low Bur Rol 335 (335) Queen Empress v Nga Ne Dun (Subordinate 
Magistrate should not attempt to deal with an old offender against whom there are twoprevious coovic 
tions under S 880 Penal Code )] 

10 (14) 1 AIR 1914 Mad 149 (149) 38 Mad 552 15 Cri L Jour 188 Jn re Kora Sellandx (Magistrate 
ought merely to frame a charge and then conuoit the accused to the sess ons — If he finds him gu ItJ 
before commitment it would bar a fresh trial before Sessions Court under S 403 Cr P C ) 

- - - ' inyih Vftan, 

Viim of tbeft 


S 438 for enhancement of sentence ) 


r y polm 
ferred under 
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nmourt to d mnlorm! error Iho oonMCtion and "ontenco ivero set n^ido nnl tlic ca-e nas 
rctinn led to the trnlc iMtli a mow to jrocml unlcr thi^ section ** 

8 Magistrate cannot act under section 349 — It folloiv? from bos 
I'orn 'titol in Note 7 nllo^c that »n c•l' 0 ^ where the accu «1 i? liallo to enhanced fninish 
inrnt under S '5 of the Penal Code and tie Magistrate Hiinki he cannot pnsa an adcquato 
wntence ho inu't art unlcr s anl not order s 319* 

Wicro m such ca-c ho acU irrcgularlj under s 3l9 it is open to iho District 
Mapi'trntc to tal c the ease on Iih own file or transfer it to that of a first class Jfngistrate, 
tlic I roccedings in either case being taken e7« noio* 

9 ‘ Unless he can himself pass an adequate sentence,” — Uhoro tho 
Mngi'trnto thinks that tl c circuai«lance3 of tho caso permit him to pa»3 an adequate 
ficntonco ho should tr> and di'pc'^o of the cn«o Innisolf * It is onlj where, in tho cwrcioo 
of hi» discretion he is of opinion that a higher punishment than what he is empowered to 
award is neccssarj that ho is hound to commit tho accused to the Court of Session If, in 
the csercise of bis discretion ho thinks he can award an adequate sentenco and tries tho 
case himoelf he cannot said to ha\e acted without jurisdiction although a moro 
adequate sentence could have been pnoaed b> Ins committing tho accu ed to the Sessions 
Court * An opinion has been expressed in tho undermentioned case* to tho effect that even 
where the Magictrato considers that the circumstances of llio caoo permit him to pa^s an 
adequate sentence he njoj^ commit Ihe accuud to the Seisions Cojnt for trial 

Old offenders should ordmanlj bo charged before first da s It/agiatrates to enable 
adequate sentences being pa* ed without tho n(?ce<silj of alwajs committing tho accused 
to the Court of Session or the Iligb Court* 

10 Transfer to Magistrate specially empowered — A Magistrate may at 
an} stage of the proceedings without framing a charge send tho accused to any Magistrate 
in the district specially empowerod under s 30 to he placed upon his trial Assuming that 
a charge should bo drawn up before sending the cose to such Magistrate, tho charge may 
be drawn up whencter the Magistrate finds tho offence proved which may bo at any stage, 
the evidence of one witness may suffice* See also Note 12 

11. Procedure before specially empowered Magistrate, — Before tho 
amendment of S 850 it was held m some cases that as that section could not be held to 
cover a case of transfer from one Court to another, a specially empowered Magistrate to 
whom a caso is transferred under S 313 cannot act on the evidence already recorded by 

13 ( 74) 1874 pun Re No 12 Cr, p 21 (21) Crown r Sanltt 
Note 8 

1 ( 46) 33 AIR 1948 Slad 171 (172) FuUie FTOseeutor t Sheik Uasoom 

< 41) 23 AIR 1941 Mad 748 (749) In r$ Shatk Haslan Sahib (Irregularity could hare been cured by 
tbe Sub-divi3ional Magi<trato by a reference to the District Magistrate under R 97 of the Criminal 
Rules of Practice ) 

! a j i z. PoThwe 

■ Cti Ij Jour 201 Fviftror v Po rui 

• Rao 


Note 9 

1 ( 99) 2 Weir 423 (424) In re Dasart Eamudu 

2 ( 73) 1873 Rat 70 (72) Reg v Annajt Krtshua 

( 60) 2 IVeir 31 (32) (Tbe Magistrate bas a discretion to try the caso himself ) 

3 ( 15) 38 Mad 552 (553) In re Kora SellanJi 

4 { 99) 2 Weir 422 (422) In re Sian Natel en 

Note 10 

1 See ( 73) 1873 Pon Re No 12 Cr, p. 13 (14), In re a reference front thi Comtnissioner of Lahore 
(Case under 1872 Code — The proriso reimitted transfer only to the District Magistrate invested with 
joaers under S 30) f 
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the transferring Jlagistratc but must hear the case rfe noio * After the amendment of S SJ3 
bj the addition of sub s (3) this is no longer good Ian 

But tl ough the combined effects of S3 318 and 850 entitle a ‘Magistrate to roly on 
the evidence already recorded he cannot at tho same time procc-al to re commence the 
enquiry and also rely ujon tbo prcMOudy reconled CMdencc' 

There i3 no rro\ieion for cotntntUing on accused person to tho Magistrate 
emporvered under S SO to be tried ns at n Conrt of Session Ho must try tho accused as a 
Magistrate m\estcd nith special powers* 


349.’' (/) "Whenever a Magistrate of the second or third class> 
Procedure when having jurisdiction, IS of opinion, after hearing the evidence 
Mag stmte cannot for the prosecution and the accused, that the accused is 
pa's senteuce sufE guilty, and that he ought to receive a punishment different 
(. ently severe m kind from, or more severe than, that which such Magis- 
trate IS empowered to inflict, or that he ought to be required to execute a 
bond under section 106, he may record the opinion and submit his 
proceedings, and forward the accused, to the District Magistrate or Sub- 
divisional Magistrate to whom he is subordinate 


(/A) When more accused than one are being tried together and the 
Magistrate considers it necessary to proceed under sub section (/) m regard 
to any of such accused, he shall forward all the accused who are m his 
opinion guilty to the District Magistrate or Sub divisional Magistrate 


( 2 ) The Magistrate to whom the proceedings are submitted may, i! 
he thinks fit, examine the parties and recall and examine any witness who 
has already given evidence in the case and may call for and take any 
further evidence, and shall pass such judgment, sentence or order m the 
case as he thinks fit, and as is according to law 

Provided that he shall not inflict a punishment more severe than he 
IS empowered to inflict under sections 32 and 33 


Synopsis 


1 Legislative changes 

2 Scope o{ the section 

3 Who can make a reference under this 

section 

4 Having jurisdiction 

5 Record of opinion 

6 Punishment different m kind 

7 ‘ More severe 

8 Oc that he ought to be required to 
execute a bond under section 106 

9 Procedure of referring Magistrate 

10 Sub section (lA)— Several accused 

11 To whom reference can be made 


IZ Procedure of the Magistrate to whom a 
case is referred 

13 * Shall pass such judgment sentence or 

order 

14 Committal to sessions 

15 Whether superior Magistrate can quash 

proceedings 

16 Whether superior Magistrate can return 

case 

17 Transfer to another Magistrate 

18 Whether superior Magistrate can order 

re trial 

19 Proviso 


* 1882 8 349 1872 S 46 1861 S 277 


Note 11 

1 ( 0*1) 15 C P L B Cr 66 (67 68) E nperor v ^anm 

( 05) 2 Cti L Joor 620 (823 6‘’4) I Nag L B 187 Ladja v Emperor 

2 (27) U AIR 1927 Lah 233 (238) 28 Cri L Jour 302 Kartar Sx xgh y Emperor 
AUo ace S 350 Note 6 

3 (73) 1873 Poo Be No 12 Cr p 13(14) In re a rt/erenco^rom the Commissioner of Lahore 
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NOTr to tt p Kvnoj « See t1 f* Nolra nlolcl Inr tie folb" ng toj cs 
Cnu-« on 1 r Tl n ‘''pNirJ H t >m oJ Inf rmal reference See Note 16 

Io«cr*o( K IT or Moc >nvlp N te^ l‘>tol6 v»r.nl snl ll rl ck i Mil, trate only can refer 
1 I for nee V "eri 1 onnrv '' p N te I Nr Note 3 

1 Itrr ng Mac trnt — D 1 •< of N \ te •> N » i lory cii t-?— j 1 cal 1 ty to Cre Note J 

1 I-cEtslative changes 

Chiiiiaci iJtfro/jtcv/ iit the Otle of Jb7i — 

(1) I or llic tvorJ-’ iihorhmte Mngjstnlc occurring in the Co<lo of I'Ci (s 2"7) the 

Ttcri-* Mngi tnfo of the «oconl or thml cIi-'A wtre substitiitcil 

(2) Tl c uorh ‘iiill recor 1 the finding nn I siilnnit lii3 prococilingi ttero altered into 

v\ay rocofl the finding nnd tf senlenci, has not leeti paste/, tnay submit bis 
] roccedmgs 

(3) The words forward Iho accu'cd wrie ncwl> added 

n) Before the words sentence or order in iirngnph 2 the word jucl,,niGat was 
introduced 

(5) A iro\i«o limiting the power of the «Hporior Magistrate to those ordimrily 
exerci able bj him under s 20 of tint Act was newly added 
Changes tnUoIucd i« the Code of 1S82 — 

(1) lor the words finds an accused person gtiill> ’ m the first paragraph the words 
13 of opinion that the accu*^ person is guilty were substituted 
(■’) The words after hearing the evidence for the piosccutioii m the first panginfli 
were introduced 

(3) For the words record tl c finding the words record the opinion were substituted 
(I) The irovi o was amended by the substitution of the words shall not infiict a 
puDi hment more severe than under ss S2 and 33 for the words shall not 
exceed the powers ordinarily cvereisablc under s 20 of this Act ’ 

Changes introduced tit 2808 — 

^o change has been effected except the numbering of the first nnd second paragrni hs 
of the old section ns sub sections (i) and (2) 

Changes introduced tn 1023 — 

Subsection (ia) has been introduced by Ibe Code of Criminal Procedure (Amend 
mcni) Act, 18 txvm] of 1923 It >3 similar in letnw to sub 9 (2) of s 348 and « intended to 
secure identity of treatment to alt accused 

2 Scope of the section — It is a general princiile of law that only an 
authority who has heard the evidence is competent to decide whether the accused is 
innocent or guillv ^ This section creates an eiception to this rule m that it provides that 
the Magistrate to tofiom the ^taceedtngs are submittal under this section may pass such 
judgment sentence oi order in the ca=c ns be thinks fit even on the evidence recorded by 
the referring Magistrate * As «ucb it should be construed strictly * 

In order that the section may apply the following conditions must be satisfied 

(l) The Magistrate submitting proceedings should have jttriS(/tcfio» to try or commit 
the case * 

Section 349 — Note 2 

1 (2-l)UAlB19'’4Nag37 (37) 2“’ Mg LR 166 24 Cn L Joor 738 iJafca t Emyrror 

( 16) 3 AIR 1916 Nag 115 (116) 18 Cn L Jont 35 (36) 12 ^ag L R 146 ^tmperor v Hamprasad 
Ako see S 34C Note 5 

2 ( ’4) 11 UR 1921 Nag 37 (37 38) 22 Nsg L B 166 Cn L Joor 738 Haba T Emperor 
( 05) 2 Cn Ii Jout 309 (370) 1905 I^n Re Ro 25 Cr Jt/ubammad v Emperor 

[See however { 91) 2 We r 690 (650) Sundaratyar v Tiruitngada Ifaic^er (Joint Magistrate with 
dramog case to bis file cannot d ‘£o c ol cate on evidence recorded by Mag sirate from vbom the ease 
IS withdrawn )] 

3 ( “’4) 11 AIR 1924 Nag 37 (37) 22 Nag L R 166 2J Cn L Jour 73« Eala v Emperor 

4 See Note 4 
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(2) He must bo of opinion, after hearing the evidence, that tho accused is guiltj and 

that he ought to recei\e a punighmcnt different m kind from or more ‘=c\ere 
than that which he is empowered to inflict® or that he ought to bo required to 
execute a bond under S lOC 

(3) He should record such opinion® 

This section must be rend subject to the provisions of S 3i3 and uhen a case falls 
under that section, the Court should preceded only thereunder and not under this section^ 

3 Who can make a reference under this section This section does not 
apply to ft) St class Magistrates' According to tho Chief Court of Lower Burma, it does 
not also applj to Magistrates trying cases suvtmartlj/, the reason being that the procedure 
of this section is obviously unsuilcd to cases tried summarily * The High Court of 
Allahabad seems to hold a contrary Mew * 

It 13 m the discretion of the subordinate Magistrato to decide whether ho will send 
up a case or not under this section An order by a superior Magistrato directing a 
subordmato Magistrate to send up a case under this section is ultra tires* A Distnct 
Magistrate is not comi dent to forbid by circular, all subordmato Magistrates in his district 
from taking up cases (which the Criminal Procedure Code says they may take up) if they 
think they shall have to act under this section in disposing of the case ® 

4 “Having jurisdiction ” — A Magistrato has no po^ef to refer, under this 
section a case which ho has no juiisdiction to try If ho docs so, his proceedings are illegal 
and void and will not empower the superior Magistrate to proceed under sub s (2) of this 
section' But where tho offcnco was one for which tho Magistrate was not competent to 
tty the accused but for which be was empowered to commit him to the Court of Session, 
it was held that he was not entirely without jurisdiction and that the Magistrate to whom 
be refereed the case could if bo thought proper, commit the same to the Court of 
Session ® 

5 Record of opinion — As has been seen in Note 2 above it is necessary that 
the Magistrate should ucord his opinion as to the guilt of the accused and the necessity 
for inflicting on him a punishment different in kind from or mote severe than that which 
he 13 empowered to give or the necessity for taking a bond from him under B 106 of 
this Code 

'Where a case was transferred by a Magistrate of the third class to a District 
Magistrate without any request to the latter to take up the case and without stating any 

5 (29) 16 AIR 1929 Pat 511 (ol2) 31 Cn L Jwnr 608, Suraj JVarayoft t A:»npcror 

6 See Note 5 

7 


( 91) 2 Weit 423 (423) In re Dasar* Pamudu 

( 08) 8 Cn L Jonr 478 (480) 4 Low Bar Bnl 28‘> Emperor v Po Three 
( 91) 2 We I 422 (4‘’2) Zn re Zfart Natden 

Note 3 

1 ( 85) 7 All 414 (419 403 ) 1885 All W N 105 (FB) <?««» Empress v Perakad 

( 08) 6 Cn L Jour 475 (475) 4 Low Bur Bui 277 Empercr v Jalal Ekan (Bench of Uagistratea are 
sot authorized to refer Under S 349 ) 

2 ( 09) 8 Cii L Jour 475 (475) 4 Low But; Bnl 277, ATmperor r JalalEhan 

3 ( 3“’) 19 AIR 1932 All 607 (507 608) 33 Cn L Jour 472 Gopal 7 Emperor 
A ( 91) 2 Weir 427 (427) 9 Mad 377, Empress 7 Vtranna 

5 ( 66) 3 Bom H C R Cc 29 (3’) Beg y Guna 

Note 4 

1 ( 99) 1 Bom. L R 27 (29) Queen Empress y Stta Sam 

2 ( 86) 13 Cal 305 (307) Abdul Waheb y Chandxa 
Also Bee Note 14 and S 206 Note 3 
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of Uio three pronnls mcnlionM in the pcction, il tia^ heJd tint the traa?for could not be 
■conoidcrod to lo one tinder lliH election * 

6 Punishment “different in kind.” — It In? Icon licld Ij tho Judicnl 
Commissioner a Court of Niiginir that n ful mission of rrowednjgs for fho piirpo«o of taking 
fiction under S 0i'2 cannot Ic con«iderc«l to Ic one under this acctiou inasniiicli as tho order 
under that section directing tho rcleaso of the accused on probation of gcxxl conduct H not 
a puntshment at all, and is, tlicrefore, not a **|uni3limGnt difTercnt in kind ' from that 
ubich tlic Magistrate is ompoacrctl to inflict* In tho undorincntionnl ease* aliero tho sub 
Mngi«trafo conMCted tho tat) acciiswl and sent up tho third (a jontli) under tins section 
Iccauso he could not deal uilh a pncnilc offender, tho High Court of Madras held that tho 
case of all the throe accused slioukl hate Icon referred and not that of tho third accused 
alone It seems to baNC Veen assumed that a suVnnission of ptocccdiogs in respect of an 
adolescent offender for Icing dealt nith under <5 5C2 nia> be done under this section Tho 
actual dcciaion nas, bonoaer, to tbe effect that ono of tho accusctl alone could not bo sent 
up under tins section 

7. “More severe ” — WTierc a Magislralo of tho third class who is empoacred 
to inflict a fine not escccding fiftj rupees con\iClcd certain persons of theft, but sent them 
up to a superior Magu>trato under this section recommending tho infliction of a fine of 
Its 15 on them, it was hold that the submiasion was improper inasmucli ns the proposed 
£no could bo inflicted b} tho thml cla<i9 Magistrato himself and ns the section did not 
appl> unless the referring Magistrate was of opinion that ho nos not competent to inflict 
the punishment dcscr\e<l bj’ tlio accused * 

$ “Or that hd ought to be required to execute a bond under 
section 106." — IMicn a ilagistrate is of opinion that the accused ought to be required 
to execute a bond under s lOG. he ought not to convict and sentence the accused before 
referring the undei this section, for S loc require that the conviction and order for 
furnishing security should be passed by ono and Ibo same Magistrate * If ho convicts tbe 
accused, his recommendation that an order for furnishing security be passed will be 
-without jurisdiction and any order of tbe superior Magistrate under S IDG will also be 
■without jurisdiction It does not necessarily foUow, however, that the conviction, will be 
defective * Similarly, where a second class Magistrate ^nt up a case to a joint Magistrate 
as bo was of opinion that an order under S lOG was necessar>, and the latter passed the 
order under that section, but returned tbo case to the sub Magistrate for conviction, it was 
held that the joint hfagistratc acted without jurisdiction* 

9. Procedure of referring Magistrate. 

“ Cajinof convict" — A Magistrate submitting proceedings under this section is 
required onlj to record his opinion that the accused is guiltj* but cannot legally convict 

Note 5 

J. { 90) 13 All 66 {63) 1890 All W N 7, Emprea v Eadhe 

Note 6 

1 ('31) 11 AIR 1921 Nag: 37 (38) 32 NAgLR166 24 Cn L Jour 738, Bata v Emperor 
-2. ('28) 29 Cri L Jour 6’1 (624) 103 lod C&9 016 (Mad) MHrVgtsa Konndan y Emperor 

Note? 

1 { 81) 1881 All W N 99 (99), In re Fhullu 

Note 8 

■ ■ ill 


Notes 

1 (89) 1888 IUt8S7 (387).Cw«EwprM*r llahada. 
iSee also (91) 2 Weir 439 (129), In re Eaghata Naxka 1 
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him* But in view of tbo amendments efTcctctl m 6 215, subs (2) and s 253, subs (2), 
it h-is been hold that those sub sections cannot be read as necessarily prohibiting a 
Magistrate dealing nith a case under this section from /tndtng the accused ginltj But 
the comiction ^ill not be one that has anj lcgalit 3 in the sense of prohibiting the Sab- 
divisional Magistrate or District Magistrate from dealing ^ith the case under this section, 
or as constituting a comiction nliicb nould prevent any further tnal under S 403* Hence, 
nhere a Magistrate submitting n case under this section gives a conviction, it is not 
necessarj that it should be formally quashed It tiiU be treated as mere surplusage anl 
as a legal nullity, so that the Magistrate to uhora tbo case is sent can proceed with it 
■without a reference to the High Court for the purpose of having the conviction formvUy 
quashed'* The High Court of Patna has, however, held that where a Magistrate convicts 
the accused before referring his case, “ordinarily. Hie cose is one which should go hack for 
re trial owing to the trial Court not carrying out the provisions of s 349’ * 

As to the difference between piocccdiogs under this section and those under S 5C2, 
ECO S 5G2, Note 3 

“ Folward the accused " — Under the Code of 18C1 the subordinate Jlagistrato was 
not required to forward either the accused or the witnesses to the District Magistrate, he 
had only to submit bis proceedings® It was nevertheless held that the accused was entitled 
to be present before the District Sfagistratc to offer such reasons as he may have against- 
the finding of the sub Magistrate or to offer his plea for a lenient sentence,^ the proceedings 
before the superior Magistrate being a continuation of the proceedings before tisc referring 
Magistrate * 

‘ Framing of chat g$ " — See Section 254, Note C 

10 Sub-section (lA)— Several accused.— It was held under the Gale of 1682 
that it was open to a Magistrate to send up one only of sev eral accusctl for enhanced 
punishment and to convict the others himself* and, m the absence of any appeal to him, 
the District Magistrate to whom the case of only some accused was referred had no 
jurisdiction to set aside the conviction of others regarding whom no reference had been 
made,® though it was desirable that all the accused should be sent up* Shortly prior to 
the coming into force of the amending Act of 1923, it was doubted in the undermentioned 
case* whether m a case where the Slagistrato considers it necessary to proceed against one 
of several accused under sub a (l), he could validly forward all the other accused also 

Under the section as now amended in 1923, it is clear that all the accused must be 
forwarded in such cases ® The failure to send up all the accused w ill not, however, vitiate 
the jurisdiction to try such of the accused as are actually sent up® 

2 { 88) 1888 Eat 387 (387) Queen Em^ireia v JlTaftadd 

{*28) 15 AIR 1928 Bom 240 (240) 62 Bom 456 29 Cr« Ii Jouc 904, v Narayan 

(’24) 11 AIR 1924 Pat 764 (765) 3 Bit 1015 * 25 Cn Ii Jour 1276, Prayag Gope v Emperor 

3 ( 28) 15 AIR 1928 Bom 240 (240) 52 Boro 456 29 Cri L Jour 904, Emperor v Narayan 

4 (28) 16 AIR 1928 Bom 240 (240) 52 Bom 456 29 Cn L Jour 904 Emperor v Narayan 

[See also ( 97) 1897 Eat 945 (945) Queen Empress t CAinnttppa (It might be taken to have been tbe 
record only of hie opinion of their goilt)) 

5 ( 24) 11 AIR 1924 Pat 764 (765) 3 Pat 1015 25 Cn L Jour 1276, Prayag r Emperor 

6 (’66) 3 Bom H C R Cr 29 (31), Peg t Guna 

7. ( 70) 7 Bom n C R Cr 31 (34), Peg v Pagha Naraujt 
8 ( 67) 7 Suth W B Cr 38 (38), Queen v Gunesh Strear 
Note 10 


7th May 1923 ) 


738, Baba t Emperor (Decided on 
Dodo 


Dodo. 
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Tic Micistntc H rci]uirc<T to fomani onl> eiicli accused as arc in Ih opinion 
(jutUy Vn onkr, rtfemns tlic ca'>o of tliosp ncciised ^ho m Ins opinion are not guilty is 
illegal tli > l-cing cntillcil to an no]Qii(aI nnlcr Section 259 siili section (i) ^ 

Tina sub section has no aj j licntion to the procciliiro un Icr S 502 It la therefore 
ojicn to a Alagistrnlo in a ea c falling unlcr S SC 2 to sentence some of the accused and 
refer the remain let of tl l nccusol for tl 0 af flicition of S 6 C 2 * 

In the un lenncnl ontxl ca«e* there Tvere three accused one of tl cm being a boj of 
fourteen jears of ago nnl thereforo a }Oung person nithm the moanin„ of the Madras 
Chil Iren Act lO’C The Stationarj Sub Magistrate was of of mion that this aecnseil should 
l>e dealt 'ailli unlcr the ^fndras Cl illren Act an! nccordinglj rcfcrrwl the case 'o far ns 
this accused uis concornc^l to a joint "Magistrate It was lielJ that the case fell under this 
sub section uhicb meant that the Magislrato eoult not comict nnj of the nccusftl and nas 
required to senl all of them to tbe joint Magistrate See also the undermentioned case’® to 
a similar effect ' 

11 To whom reference can be made — Under the Code of isci (s 
tlio Magi trate had to submit his proceedings to the Magistrate to whom be was suhordt 
nate * Under the present Code he aliould submit his proceedings to tbe Dutrtet Magistrate 
or to a 5t<h-^iiuionaf Magistrate who alone has jurisdiction to dispose of the matter * 
The Cit> "Magi trato of Nagpur is not a Sub diris onal JIngistrate and no reference could 
be made to him under this section * A Magistrate located in a division temporarily in the 
discharge of his public duties will bo deemed to baao aalidlj referred his proceedings under 
this section tf he submits them to the Magistrate of that dn ision of tbe district * 

12 Procedure of the Magistrate to whom a case is referred >- "Wlien 
proceedings are sent up to a superior "Magistrate under ibis section the whole case is 
opened up for him to deal with according to his discretion ’ lie is not however bound 
to hold a trial do noio * Ife may act on the evidence recorded by the referring Jlagistrato 
and adopt his opinion or he may re examine tbe w’ltscsscs already evammed and take 
further cMdence^ but in any cise he is bound to cverciso his independent judgment in the 
matter and write a judgment according to the provisions of S 36T * 

7 C^e) 13 AIR 19’6 All 170 (176) 26 Cn L Jour 1630 Sultan Md Khan v Emperor 
6 (43) 30 AIR 1913 Mad 390 (391) 44 Cri L Jour SGd «O0 lad Cas 577 Pirantanaya^a Pa tilaraM 

V Emperor 

9 ( 45) ILR (1945) Mad 504 (596) 56 Vlad It W 96 Jnrr 

10 ( 41) 1911 Mad W N 768 (768) Ei iperor v Uottayyan 

Note 11 

1 1 691 ll Soth, W R C« 7 (61 In rt Nidree TtUitnee 

( 68 69] 5 Bora H C R Cr 47 (47) i?cy ▼ Ehayn (Cose under S 276 corresponding to the present 
Section 346 ) 

( 66 67) 4 Bom n C R Cr 8 (8) Reg r Kuberto Ratno 

2 (11) 1 V I R 1014 Bom 217 (218) 83 Bon 719 16 Cn L ^oot 273 E nperor v VtnayaJt 

Earayan (Tbe Sub*d risional Magistrate cannot transfer the case to fir t class Magistrate ) 

3 (’27) 11 AIR 19‘’7 Nag 209 (210) 28 Cn L Jour 489 JlajaramY Emperor 

4 (62)4 All 366 (371) 1632 AU W N 48 Emprru o//nd«s ▼ iTaKu 

Note 12 

^bom the case is referred can 


’ Emperor » Dodo 

f ■ ' . 7 Ilartdas Bagdi (AeciLted 

cannot ia° et on a de noio trial ]] 

Also see S 350 Note 16 

3 ( 91) 2 Mcif f’S (129) In rt Raghaia Natlo 

4 ( 43) 30 A I R 1043 Mad 315 (346) 44 Cri It Jonr 573 207 lod Cat 66. In re Pedda Eamhi 
Reddy 
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But tbo nature of tbe trial is not altered bj tbo proceedings being submitted un 
this section ® The superior Magistrate cannot, therefore, con^ ict tbo accused sent up 
an aggraiaicd form of offence^ Nor could ho, nbero tbo caso uas triable summar 
pass a sentenco of imprisonment cTcecding threo months as proscribed by S !2C2 ^ 

TVhoro the superior Magistrate examines the accused under sub s ( 2 ), tbe e^a 
nation should bo reduced to writing as required by S 3G1 ® 

AVhcrc a Magistrate acts irr^larly under this section, it is open to tbe Disti 
Magistrate to tabo tbe case on bis oum Clo or to transfer it to that of somo first cl 
Magistrate, tbe proceedings in either case being taken He noio® 

13. “Shall pass such judgment, sentence or order.” — The supci 
Magistrate must form bis outi judgment and piss sentence on tbo case referred to hi 
Tho opinion of tbe referring Magistrate that the accused is guiUj is not binding on 
superior Magistrate and the' latter may direct an acquittal or discharge * But he must 
confine himself to merely seeing uhelhor the decision of tbo referring Magistrate \ 
opposed to tbe evidence, be must consider whether tho CMdence is worthj of beliefs 
pass such judgment, sentenco or order as ho deems proper * Such judgment should confo 
to the requirements of S 807 of tbo Code * 

The word "order” in subs (2), being associated with the words "judgment” a 
"BcnlcncQ," what tho section contemplates must be taken to bo a final order disposing 
tbe case so far as tbe Magistrate is concerned ® 

14. Committal to sessions — A Magistrate to whom tbo proceedings % 
Bubnutted under this section has power to commit tbo ca^io to a Court of Session 


6 ( 91) 2 Weir 21 (22) (Conviction hj second class Magistrate under S 417, Penal Code-Sub diTisioi 
Magistrate to whom case is referred under S 349 cannot convict under B 420, Penal Code, withi 
commencing trial afresh ) 

7 (’32) 19 AIR 1932 All 607 (607) 33 Cfi L Jour 472, Oapal ▼ Emperor 

Also see S 262, Note 3 

8 (’08) 7 Crl L Jour 177 (177) (Mad). In re VenUtaraya 

9 (’91) 2 Weir 422 (422, 423), In re ilar* Naxeken 

Note 13 

1 ( 39) 26 AIR 1939 Oudh 35 (36) 39 Cn L Jour 1005, Lallu Itam v Emperor 

( 70) 5 Mad H C R App xlui (xlni) 

( 20) 7 AIR 1920 Mad 171 (172) 21 Cn I* Jour 62 Jn re Earuppiah Filial (It is not necessary f' 

■ . r Stnplt V Emperoj^] 

2 * igistrate can order acquittal ot cs 

( 02) 1 Low But Rul 141 (142), Crown v San E C^hough a Mag strata to whom case is referred shoal 
as a role pass final orders end should not return the case he is not debarred from committmS 
case or referring it to a higher Magistrate ) 

{ 82) 1882 Pun Re No 44 Cr, p 73 (74), Jtfusa t Babn (Order of diacharce ) 


nnuswamy Naidu v. Emperor. 
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nccc'^^'irj ' As wns ol®cr\cil bj a Fnll Bench of tho High Court of Afalrng tbo words 
of tho section enabling the Magistrate to pass such judgment sentence or order etc 
expre®'!}* proMdo for tho di^ixivil of the case otherwise than by an aciuittil or sentence, 
and jt waa quite comixtcnt to tho Magi trato to nliom tho case nns referred to 
«vij that citlicr from tho gra\it> of tbo matter or other sufbeicnt reason tho Sessions 
Court was the iTOjxr tribunal for the disposal of the caao, and to make an order in 
accordance with that opinion * 

Tho undermentioned caacs* which held a contrarj view were dccitlcd under tho 
Codes of 16C1 and 1S"2 and are no longer good Jaw 

15 Whether superior Magistrate can quash proceedings — V Magistrate 
to whom a case is submitted under this section has no power to qiiaah the proceedings of 
the referring Nfagi'trate and send tho case to another Magistrate for re trial If he 
considers that such proceedings are incorrect or illegal ho should report them for orders 
under S 436 ^ 

16 Whether superior Magistrate can return case — A Magistrate to 
whom proceedings arc submitted under this section is not at liberty to return the case to tho 
submitting Magistrate but must dispose of it himself* Mhere a case was returned by a 
SubJiTisional Magistrate to tho submitting Magistrate to pass such sentence ns the latter 
was competent to pass the conviction and sentence of tho latter acting under such order 
were reversed and the Sub-divisionat Magistrate directed to depose of the case himself’ 
Mliere however, tho case was returned /or committal although the procedure of the 
Bupcrioi 3 Iagistrato was held to be incorrect the committal was allowed to stand by 
tbo Madras and Calcutta High Courts as not Jpeing illegal’ Tbo Bombay High 

Note 14 

1 ( 86) 9 Mad 377 (378) 3 W«ii 427 Empreu t Vtranna 


AlsoseeS 206 Note 3 

2 ( 76) 1 Mad 289 (290) 2 Weir 425 (FB) /n (Ae mat/er «/ C/iiiinimart^adu (Cass under S 46 ol 
the Code of 1672 corresponding to this sect on ) 

Also see Note 4 and S 206 Note 3 

3 (77) 1877 Itat 130 (131) Queen Empnit f Lakshman 

( 68) 10 Sath W B Cr 50 (51) In the case oj Dhskaree AfuIficA 
Note 15 

1 (1900) 1900 Pun L B Cr p 37 (38) Jaiand StngU t Empress 
Note 16 

1 (42) 29 AIB 1942 Mad 281 (282) 43 CRLJoar4S7 199 Ind Cas 50 In re Sudalamadakudam 
ban (Sub Magistrate finding accused ga Ity and Eubnuttlcg proceedings to Sub-divisional Magistrate 
on ground that order under S 100 Cr P C was necessary ^ Superior Magistrate cons decing that 
such order was unnecessary mast cCTertheless dispose of case himself) 


T Emperor 


(66) 10 Bom 196 (197) Empress t UaitaTellapa 

(1900 02) 1 Love Bur Bui 124 (125) Quec t Empress t Ni/a Khan 

( 04) 1 Cn B Jour 137 (ISS) 26 All 344 1901 All W N 4’ Emprror t ThaJiur Dayal 

Also see S. 206 Note 3 

2 ( 60) 6 Cal li Rep 276 (277) Dula Faqueer r Bhagxrat Sxrear 
(69) 1689 Bat 479 (480) Quern Empress T Btfaram 

(12) IS CriL Jour 16 (16) 36 Mad 470 13 Ind Cas 110 Eonnus ftf my v Empew 

3 ( 6C) 9 Mad 377 (378) 2 Weir 427 F t Firaana 
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Court * on the other band held m a similar case that the action of the Suh4i' uional 
Magistrate in returning the case to the second class Magistrate was illegal and annulled 
the order of the superior Magistrate hut nothing was said about the order of committal 
lieing illegal 

It has been held in the undermentioned case* that there is nothing illegal m the 
action of a District Nlngistnite pointing out that the refercnco uas informal since the 
inquiry uas dcfectiie (statements of tlic accused not haaing been recorded), and reqmnng 
the defect to bo supjlied before the case was laid before him and further that the 
pioceedings of the submitting Magistrate being incomplcto, ho is not precluded when be 
has remedied the defects from coming to a different ffuding from that previotislj recorded 
and aeqmtting some of the accuicd whom ho had focmerlj bchea cd to be guilta On the 
other hand where a Magistrate recorded a plea of guilt> and submitted the case and the 
eamo was returned to bun with the remark that m warrant cases the accused could not he 
con\icted on a mere plea of guilty, it was held that s 319 doc® not gi%0 the superior 
Magistrate any po'wer to return IVio case lot suppljing omissions and that if there had 
been an> need for taking the accused s defence Iho superior Magistrate ought to haie 
done it himself * 

17. Transfer to another Magistrate. — The jurisdiction to deal with pro 
ccedings under this section is conferred as has heen seen alrcadj in Note 11 upon District 
Magistrates and Sub divisional Magistrates and upon no other Magistrates A Sub divisional 
Jlagistrate to whom a ca^ is submitted under this section cannot therefore transfer it to 
a Magistrate who is not empowered to act under this section * But he can commit the case 
to a Court of Session or transfer to a District Magistrate who can act under the section. 

18 Whether superior Magistrate can order re trial. — It is open to the 
superior Magistrate to acquit the accused on the charge framed and order a fiesh trial 
before a competent Dlagistrate under such section as he thinks proper ^ 

But a Magistrate should not pass a sentence under S 8i9 and then try the accused 
on another charge arising in the same case If he wishes to do so the proper course for him 
13 to «et aside the proceedings and direct a fresh trial before himself ab tmtio* 

19 Proviso — Mhen a case is sent up under this section to a District or Sub 
divisional Magistrate such Magistrate is not competent to inflict a pumshraenfc more severe 
than what he is empowered to mfiict under S 33 or S 33* 

A District Magistrate acting under tba section must he regarded as a Magistrate 
not empowered under S 80 and lienee cannot pa=3 a sentence longer than what be is 

( 88) 2 eir 428 (4‘’8) In re Nagularapu Dasarigada 
{ 87) 14 Cal 355 (356) Empress v CJ amlu Oov ala 

4 ( 86) 10 Bom 196 (197) Queen r JIavta TeUapa 

5 (91) 2 Wer4'’6(426 427) 

e (07) 6 CriL Jour 416 (417) 3 Low Bar Ril 279 Emperor t Taw Pyu 
Noie 17 

1 ( 14) 1 AIB 1914 Bom 217 (218) 33 Bom 719 16 Cn L Jour 273 (>7S) Emperor x T xnaysk 
Narayan 

V hga Po S\ (Tran=£®^ 


( 81) 2 Weir 424 (424) 

A1 0 see 8 19^ Note 6 and 8 5‘’3 Note 11 
2 (1900-0‘>) lLowBurBull41(141) CrovmxSanE 

Note IS 

1 (1900 0”) 1 Low But Rul 141 (142) Crotm ▼ San E 

2 (92 90) 1 Upp Bur Rul 241 (’’13) Queen Etipreuv Ifga Paik Hmtoe 

Mote 19 

1 ( 03) 1903 Pun Re No 12 Cr p 32 (33) Allak Balhsh x Emperor 



■CONVICTION ON rAHTLT RrcORDCn TMOENCE 


Is 3501 


■♦mroTvcml to pi®? timlcr s S2 tir, two jcnr^* Wtfro !io docs pass a Rcntcnco in gtcoss 
of (hose power’ an ai loal will lio to the Sessions Court under 403 of the Code and not 
to tlic Hish Court* 


350/ (f) Whenever any Magistrate, after having heard and recorded 
Convict on cr comm tment the whole Of any part of the evidence in an inquiry 
•on eviJcncc ptirtiT rpconicd or a trial, ceases to exercise jurisdiction therein, and 
ly one Magi Irate an 1 ivirtiy is succeeded by another Magistrate who has and who 
4 y another exerctses such jurisdiction, the Magistrate so succeed- 

ing may act on the evidence so recorded by bis predecessor, or partly 
recorded by his predecessor and partly recorded by himself, or he may 
Te-summon the witnesses and recommence the inquiry or trial . 

Provided as follows — 

(a) in any trial the accused may, when the second Magistrate 
commences his proceedings, demand that the witnesses or any 
ol them be re-summoned and re heard , 

(&) the High Court, or, in cases tried by Magistrates subordinate 
to the District Magistrate, the District Magistrate may, whether 
there be an appeal or not, set aside any conviction passed on 
evidence not wholly recorded by the Magistrate before whom 
the conviction was held, if such Court or District Magistrate 
is of opinion that the accused has been materially prejudiced 
thereby, and may order a new inquiry or trial 

( 2 ) Nothing in this section applies to cases in which proceedings have 
been Stayed under section 346 or in which proceedings have been submitted 

to a superior Magistrate under section 349» 

* Cod« ol 1882 S 350 — Same 
Cade of 1872 Ss 328 and 329 

328 W1 eae\et any King stmte after Laving Iieoid jnrt of tUe evidence in a case ceases to 
Convieltons on eit cxcrc se juci<dc(OD in sucU ca«e and is succeeded by another Magstrate w1 0 
■denee parllj/ recorded lias and who eserciBCS junsdici 00 In soch case such last named Mag strata may 
ly one llagxaraU decide the case on the evidence partly tecoeded by he predccesaoc and pirtly 
and partly hj oO er recorded by him-ielf or lie niiy re^summon the witnesses and commence 
afresh 

Provided that the accused person may wl eo the second Slagistrate commences his proceedings, 
demand that tl e witnesses el all he re-suremoned and le-hcatd in which case the Inal shall bo 
commenced afresh 


Las been materially prejud ced thereby and may order a new trial 
Commtlraenfs on «u W),eDever from any caase a Magistrate mating an inquiry 

■dence partly reeorifed by unite Chap. W of this Act ts unabl to complete the proceedmgs himself, 
one officer and partly any other Slag strate basing jurisd ct on to inquire end to commit may com 
61 ; another, valid yleU tl e CB«e and proceed us if be had recorded all the evidence hunviSf 

C ode Of 1861 — MJ 

2 ( 07) 6 Cri L Jour 289 (290) 4 Low Bor Itol 53 Ago Pya v Emperor (In this case one of the 

aecu-ed was sentenced to five years' Impnsonment ) 

■(69) 1669 Pun Re ho 16 Cr p 31 (3^) lihag Stiujh t Crown (Sentence of three years rgcrous 
imprisonment) 

3 { 07) 6 Cn L Jour 289 (’90) 4 Low Cur Bol 53 hga Pya t Emperor 
(73) 1873 Pun Rc h& 2 Cr p 3(3) Crown v llaliiin 

Also sec S 34 Note 3 and 6 408. Notes 4 and 7 




1944 Is 350 Nil 


CONVICTIOS O'? PARTLY RECORDED EVIDENCE 


( 3 ) When a case js transferred under the provisions of this Code from 
one Magistrate to another, the former shall be deemed to cease to exercise 
jurisdiction therein, and to be succeeded by the latter within the meaning 
of sub-section (/) 

Synopsis 


1 Legislative changes 

2 Scope and applicability of the section 
2a Applicability of the section to summa 

trials 

3 ‘ Ceases to exercise jurisdiction ” 

4 ‘ Is succeeded by another Magistrate *' 

5 “May act on the evidence so recorded *’ 

6 Delivery of judgment of predecessor 

7 Proviso (a) 

Application 

made 

9 Who can demand de novo trial 
10 Proviso, If applicable to inquiries 


lOa Witnesses examined on commission — 
Applicability of proviso 
10b Proviso, If applies to maintenance pro- 
ceedings 

11 ‘Duty of Magistrate under proviso (a) 

12 Re-commence the inquiry or trul 

13 From what stage inquiry may be re-coffl- 

menced 

H Case coming again before original Magis- 
trate 

14a Transfer of a case from a Bench oi 
Magistrates to a Magistrate 

15 Proviso (b) — Prejudice to the accused 

16 Sub-section (2) 

17 Sab-section (3) — Transfer of cases 


NOTE to the Synopsis Sec the Notes indicaled for the folloiung topics 


Accused a statemeut taken by one Magistrate — 
Committal by successor — Admitted in sessions 
under 8 237 See Note 6 
Applicability to enquiries. 8co Notes 2 and 10 
Case also transferred Trith the Ungislrate 8ce 
Note 2 

Consent of coan«cl immatcritvl See Note 2 
Death of Magistrate See Notes 2 and 4 
Deiamation— Esam nation ot complainant afresh 
See Note 15 

Ds note trial and mere re bearinc of witnesses 
See Note 12 

Details as to refusal heeded Sec Note 7 
Directions of High Court See Note 12 
ESect of de novo trial on prior charge See 
Note 13 

Effect of S 117 Eub-s (2) See Note 10 
Evidence by Magistrate before reference under 
S 346 See Note 16 

Evidence by Magistrate before reference under 
S 346 See Note 16 

Evidence by Magistrate witb no jurisd ction See 
Note 2 

Evidence wholly taken by another Mag stnite Bee 
Note 2 

Exhibiting prior depositions insufCcient Sec 
Note 12 

Expenses of de noio Inal See Note 7 
Failure to inform accused of his right — Curable 
irregularity See Note 11 

First class Magistrate — Subordinate to District 
Magistrate See Note IS 

Fresh hearing and not mere cross-exanunatum 
See Note 12 

Inquiry re-commenced — Pr or evidence not to be 
relied upon. See Note 5 

Judgment after cessation of jurisdiction See 
Note 6 


Merc ab-ence of Magistrate— ho cessation of Jims' 
diction Bee Note 3 
ho prejudice See hotc 2 
No rc bearing of merely arguments See hotc 7 
hon-applicability to committals See hole 2 
hon-appficnbihty to Bess ons Judges Bee hole 2 
Object of the section See hotc 12 
^ , r 1 Cp«^.^^el5 


Part beard trials See Note 3 
Re-calling not nanted at framing charge — lo* 
metenaJ See hotc 7 

Refusal of de now trial — Incurable defect S» 
Note? 

Re-bennng and not reading out of prior statement. 
Sec holes 7 and 12 

Rc bearing Prior proceedings unaltered See 

Note 13 

Beipand merely for further evidence — Section ir 
plica See Note 7 

Section 33 Evidence Act applies See Note 7 
Section 437 and this section See Note 5 
Sbiftingofjurisd ction— ho automatic removal of 
coses See Note 3 
Successive transfers See Note 2 
Successor— Meamng See Note 4 
Successor — No powers under S 203 or 8 202 Sec 
Note 13 

Trinafet after discharge and before re-tnaJ See 
Note 2 

Transfer before bearing See Note 2 
Transfer of case to another Court See Notes 3 
and 17 

Undertaking against de nofo trial — Repudiation. 
See hole 7 


1, Legislative changes. 

Code of 1802 — The Code of 18C1 contained no corresponding section and lienee, 
i\ben a llagistratc was transferred pending a part heard case, the same bad to be heard 



COWICTION ON lAllTLT HLCOnDED EVIDENCE 


IS3S0N1-2I 1015- 


de «oto * But c\cn uinlcr (lint Oalo, it was belli (bat in tnijniries jircliniinnrj to commit 
nicnt It would Ic wn«(o of lime ftnd negation to the witncscscs to insist on their being 
cxnmmed ngnm in all cn®cfl* 

Code oj JSr2 — Section 323 con(cin)Iateil eases in wliicli onlj pari of (ho ctidcnco 
Lad locn rcconlcil b> the outgoing Magistrate, it dwl not contcmplato cases where tho 
uhoJc of the eTiJt.»ce Ind been reeonleil bj the first Magistrate* 

Under tho first proviso to s S2S it would seem that where tho accused exercised his 
option and had the wntnosscs resummoned, the trial had to commence afresh 

Tho ease of one Magistrate Bacccedmg another pending an enquiry prclinnnarj to 
commitment was provided for Eoparately hj s 320 of the Code of 1872 

Code cj 2SS3 — Tho wording of tho section was appropriatelj altered to co\ er not 
on!> cases where a part of tho evidence hatl been recorded, but also cases where tho whole 
evidence Lad been reconlcd bj the outgoing Magistrate 

^Yhlle under tho Code of 1S72 i»ncr to set aside the conviction on the ground of 
prejudice to the accused was given to all Conrtt of api»eal and revision and to the District 
Magistrate, s 350 of the Code of 1882 mentions only tho Iliph Court ond tho District 
Magistrate having such power 

Ael 28 [XVIII] o/ 2923 — Tlie words “or in which proceedings have been 
submitted under S Si3 have been added to sub s <3) and this addition males it 
clear that such proceedings also aro not covered bj tins section Sub section (s) has been 
added and sets at rest the question whether the provisions of the section applied to cases 
where the Jlagistrate ceases to exercise jurisdiction by reason of the transfer of a cas© 
from his file The amendment endorses the view that had been followed already by tb© 
majontj of Courts that such cases nI»o come vnthm the scope of the section 

2 Scope and applicability of the section — It is a general piinciple of 
law that onlj a person who has heard the eudence tn the ease is competent to d^cicl© 
whether tho accused is innocent or guilty* This section is another exception to that lul© 
and has been introduced purely for administrative convenience * See also S 849, note 2 
It IS obviousl) intended to meet the case of transfers of Magistrates fiom one district to 
another, and to prevent the necessity of tijing from the beginning all cases which maj be 
part heard at the time of such traa<fer* It applies as much to cases in which a Magistrate 
ceases to exercise jurisdiction by reason of the Uansfer of o case to another Court as to 
cases m which the Magistrate ceases to exercise jurisdiction by reason of hiS own death or 
transfer to another post * 

SeciKm 350 — Note 1 

• going oa leave — District 

, irisoser la conMCted by a 

evidence being recorded 

again vnthout setting aside the prior conviction ) 

2 ( 67) 7 Suth W It Cc L 3 (4) In re Shxboo KootuI 

3 See Note 2 

Note 2 

I ( 38) 25 AID 1938 All 536 (537) lUl (1938) AU 791 39 Cn L Jour 978, Shyama Paio Deb v 

Suiufer Dai 

( 37) 1937 Mad W N 1245 (1247) Maddeetn Sahib v Emfcror 

( 37) 24 AIR 1937 Nag 147 (U8) 33 Crl Ii Jont 697 ILB <1937) Nag 538, Sardarx LaX v Emperor 
(It Is desirable lor the proj’et adfflinistratiOD of jnstice that normally the Magistrate who pa'ses tho 

' ■ * !■ (Lite all statutory eieeptions to- 

3 ( 93) 20 Cal 870 (873) Uardicar Singh r Kttga OJha 

4 See Note 17 



1944 Is 350 Nil 


COSVICTION ON pahtly hecorded evidence 


(3) When a case is transferred under the provisions of this Code from 
one Magistrate to another, the former shall be deemed to cease to exercise 
jurisdiction therein, and to be succeeded by the latter within the meaning 
of sub section ( 0 * 

Synopsis 


1. Legislative changes 

2 Scope and applicability ol tbe section 

2a Applicability of the section to summary 
trials 

3 "Ceases to exercise jurisdiction *’ 

4 "Is succeeded by another Magistrate " 

5 ‘May act on the evidence so recorded *’ 

6 Delivery of judgment of predecessor 

7 Proviso (a) 

fi Application for re-hearing, when to be 
made 

9 Who can demand de novo trial 
10 Proviso, if applicable to Inquiries 


10a Witnesses examined on commission — 
Applicability of proviso 
10b Proviso, if applies to maintenance pro- 
ceedings 

11 «Duty of Magistrate under proviso (a) 

12 Re>commence the inquiry or trial 

13 From what stage inquiry may be re»coa* 

menced 

14 Case coming again before original Magis- 

trate 

14a Transfer of a case from a Bench ol 
Magistrates to a Magistrate 

15 Proviso (b) — Prejudice to the accused- 

16 Sub-section (2) 

17 Sub-section (3) — Transfer of cases 


^OTE to the Synopsis See the Notes indicated for the following topics 


Accused s statement taken by one Msg «lralc — 
Committal by successor Admitted ui 8es«iou» 
under S 287 See Note S 
Applicability to enquiries Sec Notes 2 and 10 
Cate also transferred with the Magistrate See 
Note? 

Consent 0 ! counsel immaterial See Note 2 
Death of Mag strate See Notes 2 and 4 
Defamation— Examination of comptainant afresh 
See Note 15 

De noto tr al and mere re hearing ol trilnos»e3 
See Note 12 

Details as to refusal — Needed See Note ? 
Directions of Bigh Court See Note 12 
Effect of de noto trial on prior charge See 
Note 13 

Effect of S 117 Eub s (2) See Note 10 
Evidence by Magistrate before reference under 
S 316 See Note 16 

E-vidence by Magistrate belore relerence under 
S 3t9 Sec Note 16 

Evidence by Magistrate with no jurisdicton See 
Note 2 

Evidence wholly taken by another Magistrate See 
Note 2 

Exhibiting prior depositions losuflicient See 
Note 12 

Esjieubes of de noto trial See Note 7 
Failure to inform accused ol hia right — Cnrable 
irregularity Bee Note ll 

First class Magistrate Subordinate to District 
Magistrate See Note 15 

Fresh hearing and not mere cross-cxamuiation 
Bee Note 12 

Inquiry re-commenced • — Prior evidence Dot to be 
relied upon See Note 5 

lodgment after cessat on ol Jonsdiction See 
NoteO 


Mere nh«ence of Magistrate— No cessation ol joru- 
diction See Note 3 
No prejudice See Note 2 
No re*l>earing of merely arguments Sec Note 7 
Non-apphcability to committals Sec Note 2 
Non-applicability to Sessions Judges See Note 2 
Object of the section Sec Noto 12 
Objectionhy the accused— Immaterial See Note 15 
Option exercised can be lettaetcd See Not* 8 
Option to acensed — Only once See Note 8 
1 art beard trials Sc« Noto 8 
ne<aUng not wanted at framing charge -.Im- 
Diatcria] See Note 7 

Befnsal of de Mvo trial — Incurable defect S» 
Note 7 

Ne-heanng and not reading Out of prior statement. 
See Notes 7 and 12 

IteLearuj" — Prior proceedings Unaltered Sw 
NoVsU" 

Renjand merely for further evidence— Section tT 
plies See Note 7 

Section 33 Evidence Act appbes See Note 7 
Section 437 and tbi3 section See Note 5 
Shifting of jurisdiction— No automatic removal ot 
caves See Note 3 
Successive transfers See Note 2 
Successor— Meaning See Note 4 
Successor — No powers under 8 203 or S 20"’ 

Note 13 

Transfer after discharge and before re-tnal Sc* 
Note? 

Transfer before hearing See Note 2 
Transfer of case to another Court See Notes 5 
and 17 

Undertaking against de noto trial — - Repud atioD 
See Note 7 


1. Legislative changes. 

CotZe of 18G1 — The Code of 16 C 1 retained no corresponding section nnd hence, 
■ahen a Mngiatratc vras transferred pending a j«iit lieard case the same had to be heard 



CONMCTION ON TAl^TLT HEOOnDEn EVIDnNCE 


(S 350 N 1-21 191i 


de Jiot 0 * Blit even wnclcr Hint Code it was held that m inquiries preliimnnrj to commit 
nicnt it -would ho Tineto of time and \e\ntion to the witnesses to insist on tbeir being 
cxainmcd again in all cn«ic'> * 

Code of 2S?2 — Section 328 contemilated cases in \\hicli onl> pari of the eMdenco 
had lx>en recorded h> the outgoing Ma„i->tnito it did not contemplate cases Vihero the 
whole of the ei idcnce had been recorded b) the first Magistrate * 

Under the first proviso to s S23 it \iould accm that where the accused esorcisod his 
option and had the witnesses re summoned, the trial had to commence afresh 

The ea«o of one Magistrate euccccding another pending an enquiry preliminary to 
commitment was provided for eeparalclj hj s 329 of the Code of 1872 

Code of J8S3 — The wording of the section was appropriately alteied to co\er not 
onl> cases whore a part of the e\idencc had been recorded but also eases where the whole 
evidence had been rccortlcd by the outgoing Magistrate 

While under the Code of 1372 power to set aside the conviction on the ground of 
prejudice to the accused was given to all Cotnts of appeal and rcMsion and to the District 
Magistrate S S50 of the Code of 1332 mentions only the High Co irt and the District 
Magistrate having such power 

Ael 18 I XVIII ) of 1023 — The words or in which proceedings baie been 
submitted under S 319 have been added to subs (3} and this addition makes it 

clear that such proceedings also are not coiered by this section Sub section (3) has been 
added and sets at rest the question whether the provisions of the section applied to cases 
where the ^lagistrate ceases to exercise jurisdiction by reason of the transfer of a case 
from his file The amendment endorses the view' that bad been followed alieadj bj the 
majority of Courts that such cases also come w-ilhin the scope of the sect on 

2 Scope and applicability of the section — It is a general principle of 
law that only a person W'bo has heard the evidence tn the ca$e is competent to decide- 
whether the accus^ is innocent or guiUj ‘ This section is another exception to that lule 
and has been introduced purely for almimstrat ve convenience^ See also S 819 Kote 2 
It 13 obviously intended to meet the case of transfers of Magistrates from one district to 
another and to prevent the necessiij of tijing from the beginning all cases -which may be 
part heard at the time of such transfer^ It applies as much to cases in wh ch a Magi trato 
ceases to exercise jurisdiction by reason of the transfer of a case to another Court as to 
cases m -which the Alagistrate ceases to exercise jurisdiction by reason of hts own death or 
transfer to another post * 

Section 350 — Note 1 

— D str ct 
V cted by a 

feet cftonot be cured by ev denee being recorded- 


Noie 2 

1 ( 38) 2> AIR 1938 AU 636 (537) lUl (1938) AD 794 
Sunder Das 


39 Cn L Jour 97B Shyama Pado Deb r 


al y E nperor 
who pa ses the 


(L be all statutory eicept o: 


4 See Ivote 17 
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CONVICXIO'f OS PARTLY RECORDED EVIDENCE 


( 3 ) When a case is transferred under the provisions of this Code from 
one Magistrate to another, the former shall be deemed to cease to exercise 
jurisdiction therein, and to be succeeded by the latter withm the meaning 
of sub*section (/) 

Synopsis 


1. Legislative changes 

2 Scope and applicability oi the section 

2a Applicability oi the section to summary 
trials 

3 "Ceases to exercise jurisdiction ” 

4. * Is succeeded by another Magistrate ” 

5 "May act on the evidence so recorded ' 

6 Delivery ol judgment of predecessor 
7. Proviso (a) 

8 Application for re>hearing, when to be 

made 

9 Who can demand de novo trial 
10 Proviso, if applicable to Inquiries 

^OTE to the Synopsis See the ho 


10a Witnesses examined on commission — 
Applicability ol proviso 
10b Proviso, if applies to maintenance pro* 
ccedings 

11 *Duty of Magistrate under proviso (a) 

12 Re'Comroence the inquiry or trial 

13 From what stage inquiry may be re*coffl' 

menced 

14 Case coming again before origmal Magis* 

Irate 

14a Transfer of a case from a Bench of 
Magistrates to a Magistrate 

15 Proviso (b) Prejudice to the accused 

16 Sub-section (2) 

17 Sub-section (3) — Transfer of cases 
I Indicated for the following topics 


Accused B statement taken by one Magistmte — 
Committal by successor — Admitted m sessions 
under S 287 Sec Kote 6 
Applicability to enquiries. See Notes 2 and lO 
Case alao transferred with the Magistrate Sco 
Notes 

Consent of counsel immaterial See Note 2 
Death ol Magistrate See Notes 2 and 4 
Defamation— Examinat 00 of complainant afresh 
See Note 16 

Le noto tnal and mere le-hcanng of witnesses 
See Note 12 

DctaiL as to refusal — Needed See Note 7 
Directions ol High Court See Note 13 
EBect ol de noto trial on prior charge See 
Note 13 

EBect of S 117 sub-s (2) See Note 10 
ETidencc by Magistrate before lelerenco under 
S 346 See Note 16 

Evidence by Magistrate before reference nnder 
S 349 See Note IC 

Evidence by Magistrate with no jnrisdclion See 
Note 2 

Evidence wholly taken by another Magistrate Sco 
Note 2 

Exhibiting prior depositions jnsuflicicnt See 
Note 12. 

Expenses of de «oi0 trial See Note 7 
Failure to inform accused of his right — Curable 
irregularity See Note 11 

First ciass Magistrate — Subord nate to P strict 
Magistrate Bee Note 15 

Fresh hearing and not mere cross cxamunUioo 
See Note 12 

Inquiry re-commenced — Prior evidence not to be 
relied upon See Note 5 

Judgment after cessation of jurisd ction See 
Note 6 


Mere absence of Magistrate— No cessation of juris 
dwtion Bee Note i 
No prejudice Sec Note 2 
No re-lieiring of merely arguments See Note 7 
Non-applicability to committals See Note 2 
Non-applicnbility to Sessions Judges See Note 2 
Object of the section See Note 12 
, r » *6 15 


I^irt heard trials See Note 3 
ne-callins not wanted at framing charge — Im 
ntatenaf See Note 7 

Refural of de now trial — Incurable defect See 
Note 7 

Be heating and not reading out of prior statement- 
Sec Notes 7 and 12 

Be hearing — Prior proceedings unaltered See- 
Note 23 

Bemand merely for further evidence— Section ap- 
plies See Note 7 

Section 33 Evidence Act applies See Noto 7 
Section 437 and this section See Note 5 
Sh fting of jur "idiction— No automatic removal of 
cases See Note 3 
Successive transfers See Note 2 
Succe^or — Meaning See Note 4 
Successor— No powers under S 203 or S 202 See 
Note 13 

Transfer after discharge and before re-tnftl 
Note 2 

Transfer before beating See Note 2 

Transfer of case to another Court See Notes 3 

and 17 

Undertaking against de noio trial Bepud ation 

See Note 7 


1, Legislative changes. 

Code of 18G1 — The Code oi 1861 ctmtamed no corresponding section and 
i\lien a lingistrato tias transferred pending a part heard case, the same had to be heard 



CONMCTION ON I'AKTIjT HECOnDED EVIDENCE 


(S 350 N 1-21 1915- 


dc nolo * Rut crcn under that Code, it was held that m inquiries iirclnninarj to commit 
nicnt it ^ould be ua«to of time and vexation to the ^itnc^s to insist on thoir being 
examined again in all cases * 

Code of IS?5 — Section 823 contcmplatcil eases m uliicli only part of the e\idence 
had l^en recorded b> the outgoing Magistrate, it did not contemplate cases •where the 
whole of the e\idencc had Ken recorded bj the first Magistrate* 

Under the first provi'O to s 323 it would seem that where the accused exercised his 
option and had the wntnesaos ro summoned, the tnal bad to commence afresh 

The case of one Magistrate snccccdmg another ponding an enquiry preliminary to- 
commitment was provided for separately hj s 320 of the Code of 1872 

Code of 1SS2 — The wording of the section was appropriately altered to cover nob 
only eases where a part of the eMdence had been recorded, but also cases where the whole 
evidence had been recorded by the outgoing Magistrate 

While under the Code of 1872 power to set aside the conviction on the ground of 
prejudice to the accused was given to all Cotnts of appeal and reMSion and to the District 
Magistrate, s 350 of the Code of 1832 mentions only the High Court and the District 
Magistrate having such power 

Act 18 [XVIIJ] of 1923 — The words ‘or in which proceedings have been, 
subimtted under s 849 have been added to sub a (2) and this addition makes it 
clear that such proceedings also are not covered by this section Sub section (8) has been 
added and sets at reat the question whether the provisions of the section applied to cases 
where the Jlagistrate ceases to exercise jurisdiction by reason of the transfer of a case 
from his file The amendment endorses the view that had been followed already by the 
majority of Courts, that such cases also come within the scope of the section 

2 Scope and applicability of the section — It is a general piinciple of 
law that only a person who hat heatd the evtdenu tn the case is competent to d^eide 
whether the accused is innocent or guilty^ This section is another exception to that inle 
and has been introduced purely for administrative convenience * See also S 849, ifote s 
It 13 obviously intended to meet the case of transfers of Magistrates fiom one district to 
another, and to prevent the necessity of trvmg from the beginning all cases which may be 
part beard at the time of such transfer * It applies as much to cases in which a Magistrate 
ceases to exercise jurisdiction by reason of the transfer of a case to another Gouit as to 
cases m which the Magistrate ceases to exercise jurisdiction by reason of krs own death or 
transfer to another post * 

Section 3S0 — Note 1 


going on leave — District 

■ prisoDer is convicted by a 

evidence being recorded. 

egam without setting aside the prior conviction ) 

2 ( 67) 7 Sotb W R Cr L 3 (1) In re Shtboo Koorvl 

3 See Note 2 

Note 2 

I ( 38) 25 AIR 1933 All 536 (537) XliB (1938) All 791 39 Cn L Jour 978 Shyama Pado Deb v 

Sunder Das 


leror (Like all statutory esceptions tev 


4 See Note 17 
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1914 IS 350 Nil 


CONVICTION ON PVRTLY RECORDED EVIDE^CE 


(3) When a case is transferred under the provisions of this Code from 
one Magistrate to another, the former shall be deemed to cease to exercise 
jurisdiction therein, and to be succeeded by the latter within the meaning 
of sub-section (/). 


1 . Legislative changes 
2 Scope and applicability ol the section 
2a Applicability of the section to summary 
trials 

3. "Ceases to exercise jurisdiction ” 

A. "Is succeeded by another Magistrate/’ 

5 "May act on the evidence so recorded.” 

6 Delivery of judgment of predecessor. 

7. Proviso (a) 

8. Application for re-hearing, when to 

made 

9 Who can demand de novo trial 

10 Proviso, If applicable to Inquiries 


10a Witnesses examined on commission — 
Applicability of proviso 
10b Proviso, if applies to maintenance pm* 
ceedings 

11 ‘Duty of Magistrate under proviso (a) 

12 Re-commence the inquiry or trial 

13 From what stage Inquiry may be re*cein* 

menced 

14 Case coming again before original Magi^' 

trate 

14a Transfer of a case from a Bench of 
Magistrates to a Magistrate 

15 Proviso (b) — Prejudice to the accused. 

16 Sub-section (2) 

17 Sub-section (3) — Transfer of cases 


NOTE to the Sjnopsia Sco the holes mdicalcd for the follotiing topics. 


Accused B stAtement taken b? one Magistrate — 
Committal h; anccessor — Admitted in scs.iou$ 
under S 287 See Note fi 
Applicabilitj to enquiries Bee Notes 2 and 10 
Case also transferred nith the Magistrate See 
Note 2 

Consent of counsel immaterial See Note 2 
Death of Magistrate See Notes 2 aud 4 
Defamation-Examination of comnlamant afresh 
See Note 15. 

2)« novo trial and mete re-bearmc of witnesses 
See Note 12. 

Details as to refusal — Needed See Note 7 
Directions of High Court See Note 12 
Edect of de noto trial on nnor charge See 
Note 13. 

Effect of S 117, sub-s (2) See Note 10 
EMdence b; Magistrate before referenco under 
S 846 See Note 16 

E\idence by Magtstrate before reference noder 
S 349 See Note 16 

Evidence by Magistrate with no junsdiclion Sec 
Note 2 

Evidence wholly taken by another Magistrate See 
Note 2 

Exhibiting prior depositions insufOcient See 
Note 12 

Expenses of de noto trial See Note 7 
Failure to inform accused of his right — Cninblo 
irregularity See Note 11 

Iirst class Magistrate Subordinate to District 

Magistrate See Note IS 

Fresh hearing and not mere cross examination 
See Note 12 

Inquiry re-commenccd — Prior evidence not to be 
relied upon. See Note 5 

Judgment after cessation of jurisdiction See 
Note 6 


Mere absence of Magistrate— No cessation of juris- 
diction See Note 3 
No prejudice Bee Note 2 
No le-beanng el meieij arguTnents See Note 7 
Non-appiicnbility to committals Seo Note 2 
Kon^appiicnbility to Sessions Judges Seo Note 2 
Object of tbe section See Koto 12 
Objeclienbytbeaccu*ed— Immaterial See Note 15 
Option exercised can be retracted See Note 8 
Option to aceosed — Only once See Note 8 
I’art hoard Inals See Note 3 
Rinallmc not wanted at framing charge — In 
DUitetieir Bee Note 7 

Refusal of de now tml — Incurable defect See 
Note? 

Re-heariog and not reading out of prior statement. 
See Notes 7 and 12 

Be-beanng — Prior proceedings unaltered See 
Note 33 

Remand merely for further evidence — Section sp* 
plies See Note 7 

Section 33, Evidence Act applies See Note 7 
Section 437 and this section See Note 5 
Shifting of jurisdiction— No automatic removal of 
cases See Note 3 
Successive transfers See Note 2 
Successor— Meaning See Note 4 
Successor — No powers under S 203 or 8 202 Sco 
Note 13 

Transfer after discharge and before re-tnai Se« 

Notes 

Transfer before hearing See Note 2 

Transfer of case to another Court Bee Notes 3 

and 17 

Undertaking against de novo trial — Repudiation 
See Note 7 


1. Legislative changes. 

Code of 18G1 — The Code of 18C1 contained no corresponding section and hence, 
v\hen a llngislrato was transferred pending a pait Iicacd case, the same liad to he heard 



CONVICTION ON rAHTLT nECORDIID EVIDENCE 
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de «oto.* Bnt c\cn under that Code, it wag held that in inqiiirica preliminary to commit- 
lucnt it uould bo -oaste of timo and \cxation to the \Mtnes3eg to insist on their being 
examined again in all caacs * 

Code of JSr5 — Section 323 contemplated caaos m uliicli only paH of the eMclence 
had been rcconled by the outgoing Ml^;^3t^ato, U did not contemplate cases ulicre the 
tLlidle of the evidence had been reconlod by the first Magistrate* 

Under the fir&t proviso to s 323 it would seem that where the accused exercised his 
option and bad the witnesses rc summoned, the Inal hod to commence afresh 

The case of one Magistrate succeeding another pending an enquiry preliminary to 
commitment w as provided for Beparntcly by s 329 of the Code of 1872. 

Code of 18S2 — The wording of the section was appropriately altered to cover nob 
onlj CA^es where n part of the evidence had been recorded, bnt also cases where the whole 
cv idence had been recorded by the outgoing Itlagistiate. 

■\Yhile under the Code of 1S72 power to set aside the conviction on the ground of 
prejudice to the accused was given to dll Cotnts of appeal and revision and to the District 
Magistrate, S SoO of the Code of 1832 mentions only the High Court and the Distiict 
Magiatratc having such power 

Act 18 [XVIII ] of 1923 — The words “or m which proceedings have been 
submitted . . under 8 319" have been added to sub s (2) and this addition makes it 
clear that such proceedings also ate not covered by this section Sub section (3) bis been 
added and sets at rest the question whether the provisions of the section applied to cases 
where the Magistrate ceases to exercise jurisdiction by reason of the transfei of a case 
from his file The amendment endorses the view that had been followed already by the 
majority of Courts, that such cases also come within the scope of the section 

2. Scope and applicability of the section — It is a general piinciple of 
law that only a person who has keaid the eitdence tn the case is competent to decide 
whether the accused is innocent or guilty ^ This section is another exception to that lule 
and has been introduced purely for administrative convenience * Bee also 6 849, Note 2 
It 13 obviously intended to meet the case of transfers of Magistrates from one district to 
another, and to prevent the necessity of trjmg from the beginning all cases which maj be 
part heard at the time of such transfer * It applies as much to cases in which a Magistrate 
ceases to exercise jurisdiction by reason of the Uansfer of a case to another Court as to 
cases in which the Magistrate ceases to exercise jurisdiction by reason of his own death or 
tiansfer to another post^ 

Section 3S0 — Note I 

' trate going on leave — District 

e a prisoner is convicted by a 

* , ed by evidence being recorded, 

again without setting aside the prior conviction) 

2. (‘67) 7 Both \Y R Cf L 3 (4), In re Shihoo ioortd 

3. See Note 2 

Note 2 

1 (‘38) 25 AIR 1938 AU 536 (537) : ILR (1938) All 79* 39 Cn h Jour 978, Shyama Pado Deb v 

Sunder Dai 


(Lite all statutory exceptions to 
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CONVICTION ON PARTLY HECORDED EV1DI:^CB 


( 3 ) When a case is transferred under the provisions of this Code from 
one Magistrate to another, the former shall be deemed to cease to exercise 
jurisdiction therein, and to be succeeded by the latter within the meaning 
of sub section (f). 

Synopsh 


1. Legislative changes 

2 Scope and applicability oi the section 

2a Applicability o! the section to summary 
trials 

3 “Ceases to exercise jurisdiction *' 

4, ‘ Is succeeded by another Magistrate *’ 

5 “May act on the evidence so recorded *’ 

6 Delivery oi judgment oi predecessor. 

7 Proviso (a) 

8 Application for re<heanng, when to be 

made 

9 Who can demand de novo trial 
10 Proviso, li applicable to inquiries 


10a Witnesses examined on commlssioQ -> 
Applicability of proviso 
10b Proviso, If applies to maintenance pro* 
ceedings 

11 •Duty of Magistrate under proviso (a) 

12 Re-commencc the Inquiry or trial 

13 From what stage inquiry may be re*com* 

menced 

14 Case coming again before original Magis- 

trate 

14a Transfer of a case from a Bench ol 
Magistrates to a Magistrate 

15 Proviso (b) Prejudice to the accused. 

16 Sub. section (2) 

17 Sub-section (3) — Transfer of cases 


NOTE to the Synopsis See the Notes indicated for the following topics 


Accused B Btatement taken by one Magistrate — 
Committal by succcsBor — Admitted in sessions 
under B 287 See Note 5 
Appl cability to enquiries Bee Notes 2 and 10 
Case also transferred with tbe Magistrate See 
Notes 

Consent 0 ! counsel immaterial See Note 2 
Death of Magistrate See Notes 2 and 4 
Defamation— Examination of comnlainaol afresh 
See Note 15 

De novo trial and mere rehearing of witnesses 
See Note 12 

Details as to refusal — Needed See Note 7 
D rect one of H gh Court See Note 12 
Efiect of de nota trial on prior charge See 
Note 13 

ESect oi S 117 sub-s (2) See Note 10 
Evidence by Magistrate before refcrenco under 
S 346 See Note 16 

Evidence by Magistrate before reference under 
S Si$ See Note 16 

Evidence by Magistrate w th no jonsd ction Sec 
Note 2 


Mere absence of Magistrate— No cessation of jans* 
diction See Note 3 
No prejudice See Note 2 
No re hearing ol merely argoments Sec Not® 
Non-applicnbility to committals See Note 2 
Non-applicnbility to S«s ons Judges See Note 2 
Object of tbe section See Note 12 

Objectionbytheaccused— Immaterial See Note 15 
Option exercised can be relracted See Nolo 8 
Option to accosed — Only once See Note 8 
1 art beard trials See Note 3 
Recalling not wanted at framing charge — lo 
niatenaf See Note 7 

Refusal of de now Inal — Incurable defect Se» 
Note? 

Re-hearing and not reading out of prior Btatement, 
See Notes 7 and 12 

Re-licoriDg — Prior proceedmgs unaltered S« 
Note 13 

Remand mendy^Sf farilicr- endezice—SectiCB sy 
iJk?s See Note 7 

Section 33 Evidence Act appbes See Note 7 


Evidence wholly taken by another Mag stmte See 
Note 2 

Exhibiting prior depositions insufDcient See 
Note 12 

Expenses of de noio trial See Note 7 
Pailnre to inform accused of hi3 right —Curable 
irregnlanty See Note 11 

First class Magistrate — Suboidmste to District 
Magistrate Bee Note IS 

Fresh hearing and not mere cross-ezaminat on 
Sec Note 12 

Inquiry re-commenced — Prior evidence not to be 
relied upon. See Note S 

Jadgment after cessation of jurisdicton See 
Note 6 


Section 437 and this section See Note 5 
Shifting of jurisdiction — No automatic removal of 
eases See Note 3 
Soccessive transfers See Note 2 
Successor— Meaning See Note 4 
Successor— No powers under S 203 or S 20"’ See 
Note 13 

Transfer after discharge and before re-tnal See 
Notes 

Transfer before heating See Note 2 
Transfer of case to another Court See Notes 3 
and 17 

Undertaking against de now trial — Repud at on. 
See Note 7 


1. Legislative changes. 

Code of 1801 — The Code of ISCI contained no corresponding section and bonce, 
xihen a Jlagistrat© ttas transferred pending a part heard case, the same had to be heard 
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This ppction (loop not imrixirt lo doal with cws in \\lucli procopg lias boon i3snccl 
a Magiptrato who is truripfcriod hefoie the cases come «;> for hearing But it has 
3 eon lull that a pimilar rule iniipt pro\ftil and that if jiiriPliction iiiaj as a matter of 
course lie o\orci«ol bj the sncccs-Hir after e\idence has begun there scorns no reason whj 
it ehoukl not bo cxcrcipcl where it Im not Icon commenced •* 

Where n MagiPtrato is transfcried pending a trial but the case is also transferred 
to bis file foi completion bN him, thcic is no necessitj for a tie noio trial, there being no 
change of Mai,|ptritcs an! the jndicial mmd bronght to bcai on the case throughout being 
the same Ncithei this section nor anj other pioaidcs foi such a case 

Smiilarh w here a Bench of Magistrates consisting of A and B hears a case but the 
clcixisitions aie recorded bj A and Bubscqiientlj the Bench is dissolved and the case is 
tiaiisfericd to A alone sitting «mglj this section dots not apply and ho is not bound to 
le hear the witncs cs alreadj examined bj him’* See also Note 14 

This section does not permit of a commitment bj e Magistrate upon evidence 
recorded jcirtlj bj himself and partlj b> a Magistrate who has not ceased to exercise 
pin diction ** 

Section 3'’3 of the Code of 1872 vios more restricted in its scope than the present 
section and did not allow of one Magistrates deciding a case upon evidence wholly 
recorded bj another'* But on prmciiles analogous to s 328, the High Court declined to 
interfere when the accused w as not prejudiced 

■\Miere evidence has been recorded wholly or partly b> a Magistrate who has no 
jurisdiction and the case is then transferred to the file of a Magistrate having jurisdiction, 
this section does not apply and such evidence cannot be legvllj considered by the latter 
Magistrate the trial must be held de mto ” 

2a Applicability of the section to summary trials The Nagpur High 
Court bolds that this section applies to summary trials' The opjvosite view is held by the 
Smd Judicial Commissioner a Couit* The conflict of views arises from the fact that this 
section applies to cases where tlie evidence bos been lecoided wholly or partially by the 
first Magistrate whereas the recording of evidence is dispensed with under the law in the 
•case of summary trials According lo the Nagpui iligh Court notwithstanding this if 
•evidence is recorded as a matter of fact in a particular cose tliere is no reison why this 
■section should not apply to it The Sind Court thinks that such evidence does not form 
jiart of the record and cannot be taken into consideration under this section 

"Sphere a case is summarily tried by a Magistrate and before the trial is complete 
the case is translcired to another Magistiate having no power to try cases summarily, the 
latter Magistrate must commence the trial de noio The leoaon is that a case cannot be 
tried summarily as to a part of it and m the otdmaiy way as to the rest of it* 

12 (93) 1893 Bit 652 (654) Queen Empress v Gaiinda 

13 ( 99) 22 Mad 47 (43) 2 Weir 430 EmpreJS t ri Ah^allamatam 
AUo see Note 14 

14 (35)22 AIR 1933 Cal 287 (298,280) 62 Cal 266 36 Cn E Jour 857 ilbJijJ Ealm v Mia 

15 { 93 1900) 1893 1900 Low Bur Bui 5 ’ Qiutn Empress t Nga Shue The 

JR / 711 ?a <5 *1 w u "o _ I? I. _ <L n , /ov ,v-i 


■ ■ Vfiindiif 

' ui/iti Tatiia T Emperor 

Note 2a 

1 (40) 27 AIR1910Nas239 (210) 189InaCas689 41 Cn L Jo « 78’, Emperor v Durga Prasad 
(W here only scanty notes of evidence are made they need not be kept on the record and cannot E>e 
relied on ) 

2 ( 36) 23 AIR 1936 Smd 40 (10) 37 Crl L Jour 45> Emperorr Ermanda* Deransmyli (Swtioa 350 
relates to jurisdiction and an error in iun<dieluni U not a mere IrreguUritr ) 

3 (3’) 19 AIR 1932 Mid503(507) 33 Crt L Jonr 653 55 Msd 79 A’annirr r Dasilirr 
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CONVICTION ON PARTLI RECORDED EVIDENCE 


Tho section is ^lOo enough to co^crever) Iml or onqiiir> under the Code® and is 
npplicable to summons cases ns ns to warrant cases * Its application is lionever, 
limited to Magistiates, the section does not co^cr trials before Sessions Judges, bo that a 
Sessions Judge is not emiio^oied to Ir) a case in nhieli jiart of the evidence has not been 
recorded bj himself’^ Not eien the aecuseds consent mil gi\o the Sessions Judge such 
jurisdiction® But here a sessions trial hod not begun but on!> the proliramarj irocecd 
mgs of stealing m the jury and reading ont of tlio charges to them had been gone through 
before a change of Judge took place it nas held that the successor could conduct the tnil 
without going through the prehmmarj proceedings over again ® 

The application of the section i3 not confined to fho single occurrence of ore 
Magistiatc succeeding another as inaj be suggested bj the use of the non! ‘eecond in 
prOMso {a} On piinciplc if a second Magistrate can act on ciidenco recoidcd b\ hi3 
predecessor there scorns to be no reason t\h\ a third Maoistrito should not act on evidence 
reconlcd bj his piedccessors 

Isor IS there anj distinction betneen ci^ nhcrc there has been a change of 
Magistrates in the course of the enfjuir} in the original Court and cases nhero the inquirj 
Ins been closed bj one Magistrate in the original Couit bj an order of discharge and then 
re opened bj the Sessions Judge x\ben another Magistrate has succeeded Sec nl«o Note 5 

S (10) 11 On L Jour 440(400) 7 Ind Gas 54 37 Cal 812 AnuSUxTth's JituShtddi (Preceedmsunder 
8 145 Is aa enquiry and S S50 a^ipUes ) 

( OS) 0 Cri E Jour 276 (279) 1 Ind Cas 336 (Cal) Ah Uahtmed v Taral. C’ andra (Do ) 

(24) 11 AIR 1924 Pat 786 (789 787) o^CriLJourSS Sondi Swgh v Cot ind Singh (Seetoa3o0 
appl es m part to proceedings under S 145 } 

( 79) 4 Cal L Bep 452 (454) Buroda. Kant v Aorunuifi* (Applies to secnr tj proceediogs ) 

(25) 12 AIR 192o Oudh 223 (219) 27 OudU Cas 323 2 5 Cn L Jour 1380 Bai; Nath r 

El iperor (Do ) 

( 07) C Cn L Jour 1 (o) 11 Cal W N 789 Wahid Ah Khan t Emperor (Do ) 

Applies to enquiries nnder 

Decided witli reference to 

■ Baij Nath v Emperor 

7 ( 81) 3 Mad 112 (113) 2 W«r 430 Tarada Balada r Queen 
( 94) 7 C P L R Cf 1 (2) impress v falnram 
( 74) 21 Suth W B Cc 47 (47) Queen v Oojn Noshyo 

( 90) 1890 Pun Re No 1 Cr p 1 ('’) Bula Singh ▼ Empress (Sucli defect cannot be cured by 8 537 ) 

( 1®) 13 Cn L Jour 861 (862) 35 All 63 17 Ind Cas 797 Badri Prasad v Emperor 
( 0^) 26 Bom 50 (53) 3 Dom L It 558 King Emperor t SaAharam Pandurang 
( 75) 23 Suth W B Cr 59 (60) Queen y B eghoonalh Dass 
[See ( 42) ‘’S AIR 1942 Smd 122 (130) ILB (1942) Kar23‘> 44 Cn L Jour 367^ ‘>05 Ind Cas 309 


onji 

AEoseeS 286 Note 2 

10 ( 39) 25 AIR 1938 Nag 288 (*’89) 39 Cn L Jont 815 I E R (1939) Nag 79 ZIoli Shan\arlal r 
Eeshrtchand (Each transfer gives accused fceslt chance of cserols ng h s r gbt under proviso to 8 3a0 
—Vrord 'predecessor meins predecessors where there are more than one ) 

<24) 11 AIR 19‘’4 Maa227 (>’S) 47Mad245 25CnEJout56C Gomndaii 27air v Krishiianhair 

11 (31) 18 AIR 1931 Mad 488 (489) 54 Mad 512 Cnh Jour CZ5 Lahshmireddijr Mum Beddj 
(27) 14 AIR 1937 Pat 5 (6) 27 Cn E Jour 1125 Daroga Singh v Emperor (Case remanded by 

npl^llate Court for furtb^t evidence — Transfer of M^istrates in the meanwhUe New Magistrate Is 

bound to hold de noxo trial at tbc request of the accused) 
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lo act on Ibc cMciencc rcconicd bj h« predecessor or partlj bj hig predecessor and pirtljr 
li\ liiinrelf' 

The undermcntioncil cares* T^hich held that when a ease is remanded for further 
enqmrj to another ^^nglstratc b> a Court of rcMsion, the Atagistrato must hear the cMdcnco 
over again are not realij restrictixe of the scope of s *150 but arc based iijon tho inter 
protation tlicrein placed on tho uords further mqiiir>” m s 43C 

But ho cannot ro coinmcnco the cnqnirj anil at the same time relj upon evidence 
nlrcadj recorded* 

A statement of an aecnred nas recorded bj a JIagistrnto nho was thereafter 
transferred Tho ca^e uas subrequenll) committed to sc-diong bj Ins successor It aas held 
that the statement though not rcconM by the committing Magistrate could neveitheless. 
ID V lew of s 350 be admitted in e\ idence in the sessions case under S 287 * 

6 Delivery of judgment of predecessor — Section 350 gives a Magistrate 
jurisdiction under certain circumstances lo decide a case upon evidence recorded by hi3 
prcdec&sor but does it give bim a jurisdiction to deliver a judgment written by tho latter? 
According to the Calcutta High Court it does not, the reason being that tho Magistrate 
who makes himself responsible for tho judgment, must always be the Magistrate who, 
before delivorj thereof, had considered the evidence on record fairly and had also listened 
to the arguments, if any, of tho accused * Tho Rangoon High Court also agrees with this 
a lew but points out that if there is no demand for a newr trial by tho accused the succeeding 
Jlagistrato maj take the judgment of his predecessor and compare it with the evidence 
recorded in the case and if bo finds that it expresses what be himself would have decided 
in the case be may deliver it os his own judgment* The Magpur High Court has also 
followed the view of the Calcutta High Court* 

The High Court of ^ladras and the Chief Coort of Oudb take the opposite view, tie , 
that there is no irregularity in a Magistrate s pronouncing the judgment of his predecessor * 

Notes “ 

1 (38) 25 AIR 1938 Mad 742 (743) 39 Cn t Jour 82S Jnre //eriehaRdru Reifdy 
< 12) 9 All L Jour 3n (3r) 

( 31} 8 AIR 1921 All 122 (122) 22 Cri L Jear 406 Ram Dett v Goimi 5<2^a> (Evidence recorded 


withdrawn b; Sob divisional Magistrate from Bench of Magistrates after some witnesses for prosecution 
had been exainiiied — Sab-divisional Magistrate discbargiDg accused on ground that no evidence bad 
been produced — Utli that the Sob-divisional Magistrate ought to have considered the evidence 


( 03-04) 2 Low Bur Rul 17 (18) KxnQ Em’ptror v Nga Pe 
AUoeeeS 348 Notell 

4 (26) 13 AIR 1926 Lah 271 (271) 7 Lah 70 27 Cn L Jour 637, Cliulam /nniiet v rmperor 
A1 0 see S 287, Note 3 

Note 6 


Meung ZIya rhi {Saeceedmg 5Iagi»trata dehvenng judgment written by his predecessor without 
adopting it as bis own judgment or signing or dating it — Defect U not mere irregularity curable under 
Section 537 ) 
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CONVICTION OH PARTLY RECORDED EVIDENCE 


3 “Ceases to exercise jurisdiction.” — ^^^lerc a Magistrate is transferred 
from one district to acother, his jurisdiction ceases in the former district when the transfer 
takes effect,^ and he can no longer be held to be the presiding officer of the Court from 
■nhich he was transferred ® With his transfer bis office qua the exercise of jurisdiction in 
any particular case m ivhich he ^as engaged is vacated * 

But the -words “ceases to exercise jurisdiction therein’’ do not mean that the llagis 
trate should ha-vo ceased to occupy the particular post, but mean that ho should have 
ceased to exercise jurisdiction tn the enquiry or trial* Thus, the words would apply eien 
to cases where the Magistrate’s connection with a part heard case is terminated bj the 
transfer of the case to the file of another Magistrate* See Note 17. 

A mere shifting of local areas from the jurisdiction of one Magistrate to that of 
another docs not automatically remoxe cases from the file of the former, and the former 
will not automatically cease to have jurisdiction o^ct such cases* 

Noi does a Magistrate cease to have jurisdiction in a case merely by absenting 
himaelf from a subsequent hearing ^ 

4. "Is succeeded by another Magistrate." — ^Mien a new officer is 
apjxiinted to any magisterial office he becomes the successor of the outgoing Magistrate 
Further, when a case is transferred from the file of one Magistrate to that of another, the 
former is succeeded by the latter in the sense that the latter exercises the jurisdiction o;er 
the case which had been exercised by the Magistrate who bad begun it* See note 17 

On the death of a Magistrate empowered under s 80 of the Code, the District 
Magistrate, being the only remaining Magistrate m the district having powers under that 
section, took upon his file a case which was being tried hj the deceased Jlsgistrato It was 
held that the District Magistrate must bo regarded as ha% mg succeeded the deceased within 
the meaning of this section * See also Note 

5. “May act on the evidence so recorded." — When the accused persons do 
not insist upon a leheaiing of the witnesses, n Magistrat e succeeding another is entitled 

Note 3 , Y 

1 ( 81) 8 All 863 (565, 566) 1881 All W N S7 (PB) Em-prtss of Indxa t Anand Sarup (Spaalie, J r 
dissenting ) 

(02) 15 0 P L R Ct 15 (16) Emperor v Dkondu Smgh (Order passed by ft Magistrate after his 
successor had taken charge set aside ) 

( 96) 19 AH 114 (116) 1896 All W N 195, Dalwant v Kishen (Do ) 

( 13) 14 On L Jour 239 (240) 19 Ind Cas 335 (All). Htra Lai v Emperor 

2. ('24)11 AIR 1924 Aimo (771) 46X11851 25 Cn L Joor 1277, Bmperor V BflZdeo 

3 ( 10) 11 Cn L Jour 440 (440) 7 Ind Cas 54 dl Cii 612 Anu SheAh y J*tu Ske\kh 

4 (’12) 13 Cn L Jour 218 (220) 14 Ind Cas 314 39 Cal 781, KvdrutuUah v Emperor (DissentiDS 

from 12 AU 66 ) , , 

( 06) 4 Cn L Jour 140 (142) 1906 All W N 201 3 AH L Jour 825 Emperor v Sajjad Susatn (Trial 
commenced by the same Magistrate while acting as Distnct magistrate but completed as first class 

■ Emperor 


''kandra y 

Emperor 

( 14) 1 AIR 1914 All 45 (46) 16 Crl L Jour 354 36 All 315, Emperor Y Nanhua 

6 (’12) 13 Cn L Jour 203 (204) 14 Ind Cas 203 (All), Ml Mxlkani y Emperor 

7 ( 23) 10 AIR 1923 Oudh 1G3 (163) 25 On L 3mt 193, Brxj Bhukan v Ram Kxrat 

Note 4 

1 ( 93) 1893 Rat 652 (654), Oureit Emprees y Govtnda 

( 09) 9 Cn L Jour 278 (280) 1 Ind Cas 336 (Cal), Ah Ualtomed Khan v. Tarah Chandra (When there 
Is only one Deputy Magistrate and he is transfemd it u reasonable to regard the new Magistrate as his 
successor ) 

2 ( 10) 11 Cn L Jour 440 (440) 7 Ind Cas 54 • 87 Cal 812 Anu Sheihh y. Jilu Sheikh 

3 ( 17) 4 AIR 1917 Nag 63 (64) 19 Cn L Jonr 705, GorOal v Emperor. 


CONMCTION ON PARTLY RECORDCD EVIDENCE (S 350 N S-Oj 1949 

1o net on tlio cMdcnco rccorJtxl bj hi9 prcdecc^wr or pnrtlj bj bis predecessor and partly 

The undernicntioncd ca.'ics* winch held that when ft ca^ is rciiiandod for further 
cnquirj to another Magistrate bj a Court of roisjon, the Magistrate jinut hear the eMdcnco 
oaer again are not rcallj restrictiao of the ECOpo of s 350 but ftio based upon the inter 
pretation therein placed on the wonls further inqmrj' m S 430 

But he cannot re commence the cnqiur) and at the same time rel} upon CMclenco 
alreadj recorded * 

A Etatemont of an accusc<l was recorded bs a Magistrate who was thereafter 
transferred The case waa sub'^qncntlj committed to sessions b> bis successor It was held 
that the statement though not recorded bj the committing ^lagistrate, could ncaerthcless, 
ID view of s 350 be admitted in e\»dencc in the sessions case under S 237* 

6 Delivery of judgment of predecessor — Section 3o0 gnes a Magistrate 
jurisdiction under certain circumstances to decide a case upon evidence recorded by his 
predcccs.-'Or but docs it give him a jurisdiction to deliver a judgment written by the latter’ 
According to the Calcutta High Court it does not the reason being that the Jfagistrate 
who makes himself responsible for the judgment, must olwajs be the Magistrate who, 
before delivery thereof, had considered the evidence on rcwid fairly and had also listened 
to the arguments, if anj, of the accused* The Rangoon High Court also agrees with this 
new but points out that if there is no demand for a new trial by the accused the succoedmg 
Magistrate maj take the judgment of his predecessor and compare it with the evidence 
recorded m the case and if bo dnds that it expresses what bo himself would have decided 
in the caso he may deliver it as his own judgment * Tho Nagpur High Court has also 
followed the view of the Calcutta High Court’ 

The High Court of Madras and the Chief Court ofOudh take the opposite view, its , 
that there is no irregularity m a Magistrate’s pronouncing the judgment of his predecessor * 

Note 5 ■ 

1 ( 38) 25 AIR 1938 Uad 742 (743) S9 Cti L Jour 828 /•> re Harxehandra Heddxj 
( !•>) 9 All L Joar 3n (3rt) 

( 21} 8 AIR 1921 All 122 (122) 22 Cn E Jour 40$ Jiain Deti r Gnind Saha\ (Evidence recorded 


bad been examined — Sub*diTisLoaal Meeistrato disebarsiog accused on ground that no evidence bad • 
been produced — Held that the SaNdivisioDal Alagistnte ought to have considered the evidence 


4 (26) 13 AIR 1926 Lab 271 (371) 7 Lab 70 27 Cnh 3<mrG21, Ghiilam Jannel r Emperor 
A1 0 sec S 287, Note 3 

Note 6 


feection bdV ) 

( 31) 18 AtR 1931 Cal 637 (63?) 33 Cn hJoatSO.JojtIhehandra v Surendra ilohan 

3 ( 42) 1912 Nag L Jour 302 (3Cr>) Pntttror t PAu/efciad 

4 ( 08) 7 Cri L Jour 459 (1 >9) 13 5l*d L Jour 197 In re Sankara Piltai 

( 33) 20 AIR 1933 Mad 251 (>>1) 31 Crl L Jour 117 In rt China Scwwm 
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At the samo time the Madras High Couit makes it clcai that a Nfagistrate cannot bo 
compelled to pronoanco a judgment of his piedeces-sor an 1 thereby adopt it as his own.* 
The Allahabad High C6urt has considerctl the procetlure as being at most an irregularity 
curable under s 537 in the absence of prejudice to the acca.ed * The Lahore High Court 
has held a similar ■s lew in the undermentioned cases ^ 

The Madras and Lahore High Courts ha\c held in the cases cited belou’ that even 
uhere the accused demands a ro hearing the MOoiatrate is entitled to rcfu'ic bis requo t anl 
deliver the judgment UTitten by bis prodcceasoc This view proceeds on the ground that 
trial must bo deemed to have ended on the uriting and sigmng of the judgment by tbo 
first Magistrate and tbo mere prononncing of the judgment is no part of the trial But m 
the undermentioned decision® the Madras High Court considered it v ery doubtful if a rc 
hearing could be refused if it was demanded bj the accused The Oudh Chief Court has 
also held that a re hearing cannot be refused if it is demanded by the accused on the 
ground of there ha\ ing been a change m tbo Magistrates 

There is however certainly no provision m the Code for delivery of a judgment 
written by a Magistrate ajler ho bad ceased to linvc jurisdiction m the district*^ a 
judgment so written is m fact no judgment at all 

7 Proviso (a) — The discretion given to a Nfagistrate b> sub s. (1) to act or not 
to act in a trial upon evidence recorded by his predecessor is controlled by this proviso 
Under this proviso the accused is entitled to demand that witnesses already examined bo 
re called and re beard * As to whether ho is entitled to demand that witnesses examined 
on commission bo re e'vamincd see Noto Ida Befiisal by a Magis^ate to re^wramon 

(26)12 AIR 1926 Ouah C** (C3) 28 Oudh Cas 109 25 Cn L Jour 1075 ChanitJsa Praasi T 

Emperor 

[See alio ( 17} 4 AIR 1917 Mad 3 10 (311) 40 Mad 108 17 Cn L Jour ICC (167) In re Savarimuthii 
PiJIai (Whether it is legal for a Magistrate to ptooounee bis predecessor s judgment m face of demand 
for de noto tr al doubted )] 

5 " - ■ - “ , - - p 

(T 

ce 

6 

181 d St nguished ) 

7 ( 40) 27 AIR 1940 Lah 289 (290) 41 Cti L Joae 803 Bamam Sinfjh y Emperor 

( 39) 20 AIR 1939 Lah 21 (22) ILR (1938) Lah 6C7 40 Cn L Jour 2BS G»a« Srngh v Amar Singh 
(Mas strata s ga ng judgmeot wntten by him to absence of accused and keeping it for pronouncement 
by his snecessor — Judgment is delivered with n S 366 (3) and the failure to pronounce it is a mere 
irregularity ) 

8 (39) 26 AIR 1939 Lah 21 (22) 40 Cn L Jonr 283 ILR (1938) Lah 667 Cian SingJiv Amar 

'• ^ ' iCt 


Al«o see S 12 Note 7 and S 366 Note 3 

Note 7 

1 (37) 24 AIR 1937 Nag 147 (148) 88CnLJour697 ILR (1937) Nag 538 Sarrfnrt I-af v i:mpemr 
(30) 17 AIR 1930 Nag 59 (CO) 31 Cii L Joor 262 Emperor t J B Sane (The right to be exerc sed 

by the accused under this proviso can be exercised only at the I me uhen second Magistrate commences 
his proceed ngs ) 

( 34) 21 AIR 1934 Oudh 324 (325) 35 Cn L Jour 1147 Bantoor ^Zi v Ahiul Salam 

2 { 37) 24 AIR 1937 All 438 (439) 38 Cri L Jour 604 VaAfab Siiir;;! v Emperor (This applies to 
inquiries under S 110 also) 

(1900-02) I Low Bur Rol 139 (140) TJ Waredama t Croicn 
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witnc rorjuircl bj tlif' n''cii''’fl H a tlcfcct which h not ciirnblo bj s 537 * The Main? 
High Court In'! howcvoi hell that piOM«o (b) npphea to fucIi cas''3 nnd that the pro 
ccolin"? ai-o not \itiatcl in ftb-< nee of i ujuIicl* lUit subject to gning cflict to this rj"ht 
of the iiccu'<^l the oition lies with the AIa„i trate to ‘itart the imiuiry or trial nllosci 
again or not ® The accu cinns no right to in>«i-.t that tlicro shall not bo n dc noio trial or 
injuira nnl if the Ma^istinte begins the irocccilingsancw against tho wislics of the nccusocl, 
the Magistrate s action h not without junaliction* In i>uch n case no question of prcjuclico 
to tho accu ed an gs^ 

1 \cn though in the fir»t inatanc' the accused may demand n re examination of 
witnesses ht can change his inmil nnd say Umt ho wishes onl> certain witnesses to bo 
osamincl " Hut there is nothing m this section which pioliibits the Magistrate form cxet- 
cismg hib dibcretion of examining all the xvitnesses again, merely because the accused has 
cxercibod lus right under this proxiso® 

Tho proviso docs not apply unless the accused asks for a re hearing'® and where a 
trial 13 imjacached ou tliL ground that a re hearing was lefused, it is msufiicient to make a 
general allegation of such refusal, without anj specific allegation as to tho date when and 
the person to whom the application was made, and the order thereon " 

The mere fact that at the tune of the framing of the charge the accused stated that 
be did not wish the witnesses to bo rc called sliould not deter the ^Magistrate s successor 
from acting under this section ” and if a cose w remanded for furtbei inquir j , and in the 
meanwhile there is a change of Magislrales the new ^lagistratc is bound to accede to the 
accused s request under this proviso nolwilhslanding that the remand bad b’cn made only 
for recording furthei evidence '* 

If tho accused or bis pleader m applying for a transfer uudertal es not to exercise 
bis right under this pioviso and he repudiates such undertaking, tho Magistrate to whom 


3 ( 9S) 25 Cal 663 (868) 2 Cal W tt 463 Comer Strda t Quun Empress (The right of accused to 
recall some witnesses is not lost by bis liarug prenously made as application for the attendance of 
witnesses ) 

( 03) 1903 Fun Re No 3 Cr, p 6 (9 10) ^mtr Khan ▼ £inperor (Magistrate not aslii&g the accused 
whether be wants the witnesses to be recalled is an irregularity eatable by 6 637 ) 

( 18) 5 Ain 1918 Low Bur 63 (63) 9 Low Bur Rul 93 19 Cri L Joor 821, Hnsn Em t Than Pe 
( 25) 12 AIR 1923 All 24S (24o} 33 Cri L Jour 631, Raunfs v £mperor (Case under U P Munici 
palities Act ) 

( 21) 8 AIR 1921 All 35 (36) 22 Cii L Jour 668, Chajju v Emperor (Order of acquittal passed after 
refusal is ro d m law ) 

[See also ( 33) 23 AIR 1939 Oudh 212 (213) 39 Cn L Jour 851 14 Luck 172 Sheo Ham y Emperor ] 

4 ( 38) 25 AIR 1938 Mad 734 (72o) 39 Cn L Jour 93? Jn re Pamamum Iteddi 
( 37) 1937 Mad W N 1245 (1247) Nadeem Sahib t Emperor 

5 (36) 23 AIR 1936 Nag 153 (154) 37 Cri L Jour 983 ILR (1936) Nag 92, Tidarain t Emperor 

6 (33j2S MR 1939 Oudh 216 (221) 39 Cn L Jour 839 14 Luck 156, (?ur Dayat v Sheo Dularey 

■ • Emperor 

mined by 


( 30) 17 AIR 1930 Nag 69 (60) 31 Cn L Joor 282 Emperor y J B Sane ] 

7 (38) 25 AIR 1939 Oudh 218 (2’1) 39 Cn L Jour 639 14 Luck 156 Gur Doyal v S/ieo Dularey 

8 (41)28 AIR 1941 Mad 825 (b25) 1 L R (1943) Mad 410 43 Cn L Jour 218 197 lad Cas 393 In 
re Palayan 

9 (41) 28 AIR 1941 Mad 825 (825) 1 L R (1912) Mad 410 43 CnL Jour 218 197 Ind Cas 533 /« 
re Palayan 

10 (18)3 AIR 1918 All 279 (’rl 262) 40 AD 307 19 C« L Jour 378 Jlim Daw t Emperor 
(■20) 7 AIR 1920 Pat C93 (C91) 22 Cn L Jour 8^^ Rupa Sinjh y Emperor 

11 (23) 10 AIR 1923 Cal 320 (320) 23 Cn L Jour 50^ Jeie ilendal t Girish Chandra 

12 (12) 14 CnL Jour 175(176) l9lDdCasl75 1912 Upp Bur Bal 151, AV Do Eein T Emperor. 
13. ( 27) 14 AIR 1927 Pat 6 (C) 27 Cn L Jrar 1125, Duroya Sinyh v Emperor 

! 
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tbo case is transferred is bound to consider tho accused's application for re-summoning 
and re hearing the witnesses and is not controlled by any directions m this regard by tha 
Court transferring tho case to him 

The accused's right is to have the aitncs-ses re summoned and re lieaid and not 
merely that their former statements bo read out to him Ho cannot bo asked to pay tba 
■expenses of re summoning the witnesses'® 

Tho right conferred by this pro\i30 is a valuable ono and is as fundamental as the 
right to be heard m one's own defence and the right to cross examine The accused can of 
course waixo tho right if he wants, but it ho does not want to waive it, then ho can insist 
that the witnesses be re summoned and re heard That is tho force of tho word "demand ' 
The extent of the right of tho accused is only to have tha witnesies re called and 
7 e examined He is not entitled to demand a re trial as such '* It has been held that the 
accused is not entitled under the proviso to claim a rehearing on tho ground thaChu 
ideader's aifiument& were not heard by tho previous Magistrate*® ^\Tiere, after a charge 

13 framed in the trial of a warrant case tho caso comes before a new Magistrate and the 
witnesses are re summoned and te heard ns requited by the accused, ho is not entitled to 
ba\e the prosecution witnesses re called again for further cross examination *' Where the 
Magistrate has not exercised his option of re summoning tho witnesses and recommencing 
the inquiry or trial, it is open to an accused who has demanded the re summoning and 
re hearing of witnesses under this proviso, to ask that the evidence of any particular witness 
should not be taken afresh** \\'here witnesses for prosecution are resummoned for 
examination at the instance of the accused under this proviso, the order m which thej 
should be examined m chief rests with the prosecution*® 

14 (18) 5 AIR 1918 All 279 (291) 40 All 807 19 Cn L Jour 878, Bam Das v Empfrer (Obiter) 
('18) 6 AIR 1918 Nag 22 (26) 19 Cn L Jour 657, Jangxtal v Emperor (Expression of intention by 

eonnsel in High Court not to claim de novo In&l ) 

[Sea also ( 80) 17 AIR 1930 Lab 163 (170) 31 Cri L Jour 257, Goicardhan Dass v Abbas AU 
(Doubtful if Magistrate can impose condition while ordering transfer )] 

15 (20)7 AIR 1920 Lab 344 (344) 22 CriL Jonr 119, Ifaru^al SmjJi t Emperor 

( 18) 5 AIR 1918 Low Bur 63 (63) 9 Low Bor Rul 92 19 Cn L Jour 321 Hn\n Fin v Than Te 
[See also (’45) 92 AIR 1945 Nag 207 (208) I L R (1945) Nag 605 222 Ind Cas 310, Natfcu BaXajee 
V Emperor (Merely allowing witness to be cross-examined is not enoogb ) 

(’45) 32 AIR 1943 Nag 127 (129) I L R (1945) Nag 419 222 Ind Cas 31, Mahamudkhan t 

Emperor. (Further cross examination or a reading of, or a summary of the previous evidence will 
not do )] 

16 ( 15) 2 AIR 1915 Low Bur 107 (107) 15 Cn L Jour 687. Efias v Eta Etel 

^ 33} 22 AIR 1935 Rang lOS (I09J . 13 Rang 297 36 Cn L Jour 955, i/axetftf Cktt Tag w Slatm 
Nytin (Magistrate should, under discretion conferred by S 544 order the expenses of witnesses to be 
paid bj the Government ) 

Also see S 644 Note 1 

17 {’45) 32 AIR 1945 Nag 207 (208) I LB(1945)Nag 605 222IC310 Nithu Dalajee \ Emperor 

~ rey 


1'' "" " ' ' - ' T Emperor 

■ a Prasad v 

Emperor (But it is submitted that the qne«tion as to the ground on which the accused apphes fo^ 


uuuess nub ivanuu uy accustu 
prejudice to accused ) 


examination of 

ciuy iiiegiiutiiy wuieu wiu not vitiate proceedings in absence of 



co^^^cTIO^ o\ tauxly ijnconMD evidence 


(S 350 N 7-101 1933 


This section m no wii> nfTccts tho innisions of s 33 of the Evidence Act and if a 
<}e noio trial is conducted tut one of tho witnesses cannot bo re summoned because he is 
dead bis CMdcncc n3a> ne%crtlole^ bo admitted nnder S 33 of tlo EMdcnco Act** 

8 Application for re hearing when to be made — ^ Tho timo uhen tho 
accused inaj applj under proviso (a) is when tlio «ccond Jfagistrato com^nences his 
proceedings that when tho case is called on mth tbo Magistrate on tho Bench and the 
accused m the docl and tho ropreseatatisea for the prosecution and for the defence (if the 
accused are defended) are i resent in the Court for tlie hearing of the case * 

Tho option given to tho accused can bo exercised bj him only once^ An accused 
•a ho has asked for a re hearing of the witnesses can change his nund and lea\o the Court 
free to exerci=o its statutorj option to act upon the ca idenco alcendj recorded * 

9 Who can demand de novo trial — The proMso is entirelj m the interests 
of the accused and it is for him to say who is to be re summoned and re heard Tho 
complainant has no priMlegc undei S 350 and cannot demand a re hearing * 

10 Proviso, if applicable to inquiries — This proviso is limited to criminal 

ti tals and is not applicable to ' Thus it does not apply to inquiries preparatory 

to a commitment* or to proceedings m warrant cases before a charge is framed such 

24 ( 27) 14 AIR 1927 Lah 333 (333) 8LahS70 28 Cii L Jour 461 LtUal'i Emptror (Dsappronag 
of AIB 1922 Lab 49 3 Lab 113 33 Cn L Jour 330 ) 

Note 8 

1 ( 98) 25 Cal 863 (885) 2 Oal ^ N 465 Comer Strdo v Queen Empress 

( 2a] e 19<>o Lab 49 (54) 3 Lab IIS 23 Cn L Jout 330 i)»« v Emperor 

[See ( 37) 24 AIR 1937 Boia SS (36) 38 Cti L Jour 2o0 I L B (1937) Bom 211 Dagdu Sound Set 
\ Punja ytdit 1 

2 ( 80) 17 AIR 1930 hag 59 (GO) 31 Cri h Jour 282 E peror v J R Sane 


< 25) 12 AIR igas JIad 317 (317) 20 Cn L Jour 5*>6 In re Vudigalapudi Oadu 
[But see ( 30) 17 AIR 1930 hag 59 (60) SI Cti L Jour ‘>82 Emperor v / R Sane ] 

Note 9 

1 ( 38) 25 AIR 1938 Oudb 218 (220) 39 CnL Jour 856 14 Lock 156 Otir Dayal r Sheo Dularey 
(Tbougb be can put before the Uagistrate reasons vhj the proceedings should ba recommenced— Oitfer ) 
{ 25] 12 AIR 192j &tad 317 (317) 26 Cn L Jour 526 In re Yudigalapudxgadu (Comptaioaat cannot 
msi t on the accused to have a de itevo (nsL) 

( 26} 13 AIR ig^e Mad 815 (816) 27 Cn L Jour 659 In re Arulay (If tbe accused deolmes to act 

under eub-cl (1) (a) the complainant must sufler any d sadrantage following npon tbe Uagutrate a 
cboos Dg to proceed on tbe ev dence recorded ) 

Note 10 

1 (44)31 AIR 1944 Bom 14 (14) 45CnLJoor287 210 Ind Caa SIG (DB) Rantehandra NarJ ar 
V Emperor 

( 36) 23 AIR 1930 hag 153 (154) 37 Cn L Jour 983 I L R (1936) hag 92 Tvkaram v Emperor 
( 36) 23 AIR 1930 hag 220 C”!) SSCnLJonrlS I L B (1937) hag 135 Emperor r Ganpal 
( 23) 10 AIR 19’3 Cal 483 (481) 24 Cn L Jour 569 Sadak Beta v Sac) indra Eath Roy (DoK not 
apply to inquiries under S 145 J 

•( 20) 7 AIR 1920 Had 337 (342 344) 43 Mad 611 21 Cn L Jour 402 (FB) YenJialac) ennayya t 

Emperor (Section 1X7 (3) Ct P C does attract pruriao (a) to S 350 and tbe latter applies to ca<« 
under S 107 Cr P C) 

( 24) 11 AIR 1921 Pat 7‘»6 (787) 25 Cn L Jour 89 Ronds Stngh t Cevind SingJi (Does not apply to 
inqnines under S 145 Cr P C) 

( 31) 18 AIR 1931 Sfad 488(469) 64 3fad 512 32CrLJ635 EeddffT Mum Redd/ (ObiUr) 

[5f« ( 42) 29 AIR 1912 Had 221 (221) 43 Cri L Jone 278 197 Ind Cas 799 7n fe Euwaraitciimj/ 
Edfin^a Rayar ] 

Also see 8 145 hoto 39 

2 ( 38) 42 Cal W N 221 (221) A»?iu(osft Sen t E» peror (Tbe Magiitrate ba« however got a discretion 
to exercise wbetber be wiU act on the evidence recorded by his predecessor or be mil resummon any 
of the witnesses before be frames a charge again t Ihe accused.) 


SCf Pc I’S 
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CONVICTION ON PARTLY RECORDED EVIDENCE 


the case is transferred is bound to consider the accused s application for re^mmoii''j 
and re hearing the ^vitnesses and is not controlled bj any directions in tins regard by the 
Court transferring the case to him 

The accused s right 13 to have the witnesses re summpned and re heard and tot 
merely that their former statements bo read out to him Ho cannot he asked to pay the 
expenses of re summoning the xi itnesses 

The right conferred by this proviso is a valuable one and is as fundamental as the 
right to bo heard m one s own defence and the right to cross-examine The accused caa of 
course wane the right if ho wants hot if ho docs not nant to i\aivo it then he can ms 
that the witnesses he re summoned and ro heard That 15 the force of the uord demand 

The extent of the right of the accused is only to have the lotlnesses re called and 
1 c examined He is not entitled to demand a rc tr al as such It has been held that the 
accused is not entitled under the proviso to claim a re hearing on the ground that his 
%ileaders aiguments were not heard by the previous Magistrate*® MTicrc after a charge 

13 framed m the trial of a warrant case the case comw before a new Magistrate and the 
V tnesscs are re summoned and rc beard ns required by the accused he is not entitled to 
have the prosecution witnesses re called again for further cross examination** ^\^:cre the 
Magistrate has not exercised his option of rc summoning the witnesses and recommencing 
the inquiry or trial it 13 open to an accused who has demanded the re summoning and 
re hearing of witnesses under this proviso to ask that the evidence ol any particulat witoe «3 
should not ho taken afresh *" ■\\'hero witnesses for prosecution are re sumrooned for 
oxaminat on at the instance of the accused under this proviso the order m which tbe> 
should be examined in chief rests with the prosecution** 

14 (IB) 6 AIR 1918 AH 279 (291) 40A11807 19 Cn L Jour 378 Ram I’a* v (Ob ter) 

< 18) 6 AIR 1916 Nag 22 (26) 19 Cn L Jour 6$7 Jangxlal v Emperor (Expre sion of intent on by 
counsel ID H gh Court not to claim d< noto tra] ) 

[Ses also ( 30) 17 AIR 1930 Lali 168 (170) 31 Cti L Jour 257 Cowardha i DflM v Aibas Alt 
(Doubtful f Jlag strate can impose cond t on wb le order ng transfer )] 

15 { 20) 7 AIR 1920 Lab 314 (344) 22 Cr L Jour 119 J/awiiaZ t Emperor 

( 18) 6 AIR 1918 Low But 63 (63) 9 Low Bur Rul 92 19 Cn L Jour 8'>1 ITnin Tin t Tl an Pe 
[See also ( 45) 32 AIR 1945 Nag 207 (208) I L R (1945) Nag 005 222 Ind Caa 810 Nathu Balajte 
y Emperor (Merely allomug witoeaa to bo cross-exam ned is not enough ) 

(45) 32 AIR 1945 Nag 127 (129) I L R (1945) Nag 419 222 Ind Cas 31 irahamudkhan v 

Emperor (Further cross exam nat on or a read ng of or a suramary of the previous ev dence will 
not do )] 

16 ( 15) 2 AIR 1915 Low Bur 107 (107) 16 Cr L Jour 687 Eltas v Eea Exet 

A 3o) 22 AIR 1935 Rang 1C8 (109) 13 Rang 297 36 Cn I# Jour 9o3 Mawn9 Ckit Toy v Maung Tun 
Nyux (Magistrate should under dscreton confer ed byS 514 order the expenses of w tuesses to be 
pa d by the Qarernnient ) 

Also see 8 644 Note 1 

17 (45) 32 AIR 1945 Nag 207 (‘»08) I L B (1915) Nag 605 22>IO310 liaOtu Balajee \ Emperor 

18 (38) 25 AIR 1933 Oudh 218 (‘’‘>1) 39 CnL Jour 858 14 Luck 156 G«r Dayat v Skeo Dufarry 
( 36) 23 AIR 1936 Nag 153 (154) 37 Cn L Jour 983 I L R (1936) Nag 9'> Tukaram v Emperor 

( 33} 20 AIR 1933 Mad 641 (84*’) 35 Cn L Jour 79 Ramonna ? Emperor 

19 ( 36) 23 AIR 1930 Nag 163 (154) 37 Cn L Jour 983 I L B (1936) Nag 9‘> Ttikaram v Emperor 
{ 35) 22 AIR 1935 Mad 318 (319) 36 Cn L Jour I'res Uudda Veerappa v Emperor 

>>n nc n T. ^ ? fca Prasad v 

used appl rs for 


( 33) 20 AIR 1933 Mad 841 (842) 35 Cr LJonr79 IntePa anna 

22 (35) •’S AIR 1935 Mad 318 (319) 36 Cr L Jour 126i» Veerappa v Enperor (But exam nat on of 
w tness not wanted by accused is only irregular ty wbicb will not v t ate proceed ngs m absence ot 
prejud ce to accused ) 


23 (31) 21 AIR 1934 Nag 209 (“’ll) 36 Cr L Jour 41 IbraUmy E peror 
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[S 350 N 7-101 1958 


This soclion in no wnj affects the iroMSions of s S3 of tho Eviilenco Act, and if a 
<?c roio trial is conducted hut one of the witnesses cannot bo re summoned hccaiiso he is 
dead his CMdencc maj neaerthelo'JS be admitted under S 83 of tho Faidenco Act*‘ 

8. Application for re.heanng when to be made. — Tho timo when the 
nccti«cd niaj appl> under prOM^ (a) is when tho second Jlagistrato commences his 
proceedings that i« when the case is called on, with tho Magistrate on the Bench and the 
accused in the doch and the rcirc«cntati\e3 for tho prosecution and for the defence (if the 
accused are defended) are present in the Court for tho bearing of the case ' 

Tho option given to tho accused can bo exorcised by him o«/y once * An accused 
who has asketl for a re bearing of the witness can chango his mind and leaio the Court 
free to e\erci«o its statutorj option to act upon the evidenco alccad> recorded * 

9 Who can demand de novo trial — Tho pro\ iso is entirely m tho interests 
of the accused and it is for him to say wrho is to bo re summoned and re heard The 
complainant has no privilege under s 350 and cannot demand a re hearing * 

10 Proviso, if applicable to inquiries — This proviso is limited to criminal 

tiials and is not apphcable to Thus it does not appl} to inquiries preparatory 

to a commitment* or to proceedings m warrant cases before a charge is framed such 


24 (27) AIB 1927 Lah 333 (333) 8 Lab 570 28 CnL Jour 451 Lel>alr Emptror (Disapprovisg 
of AIB 1922 Lab 49 3 Ubll5 23 Crt L Jour 330) 

Note 8 

1 ( 88) S5 Cal 883 (86S) 2 Cal B 485 Corner Sxrda t Queen Emprets 

( 22) 0 AIB 1923 Lih 49 (Si) 3 Lab 115 23 Cn L Jour 330 foftiS Dm ■> Emperor 
[Set ( 87) 24 AIB 1937 Bon 55 (56) 38 Cn L Jour 250 I L B (1937) Bom 211, Dagdu Ooimd Bet 
T Punjtt Vedu ) 

2 ( 80) 17 AIB 1930 Nag 59 (60) 31 Cn L Jour 282 Emperor t J B Sane 

3 ( 38) 25 AIB 1938 Kag 288 (289) 33 Cn L Jour 815 1 L B (1939) Nag 79 Mot% Shankarlal r 
Keshrtehand (Accused claimiug de novo tml before eccond Magistrate but naiviog it before the third 
Magistrate — Third Magistrate can act on the eridence recorded by the first Magistrate ) 

< 26] 13 AIB 1926 Mad 815 (816) 27 Cn L Jour 659 7n re Jrtilay 

< 25] 12 AIB 1925 Mad 317 (317) 20 Cn L Jour 526 In re rvdigilapudi Gadu 
[But see ( 30) 17 AIR 1930 Nag 59 (60) 31 Cti L Jour 282 Emperor r J D Sane ] 

Note 9 

1 ( 38) 25 AIB 193S Oudh 218 (220) 39 Cn L Jour 859 14 Luck 156 Gur Dayal y Sheo Dularvy 
(Though he cao put before the Magistrate reasons wbj tbe proceedings should be recommenced^O&tfrr ) 
( 25} 12 AIR 1925 Mad 317 (317) 26 On L Jour 526 In re Vudigalapudigadu (Complainaot caziuot 
insist on tbe accused to hare a de noio tnaL) 

( 26) 13 AIB 1926 Mad 815 (816) 27 Cn it Jour C59 In re Arulay (If tbe accused declines to act 

under eub-cl (1) (a) the complaisant must suBer any disadvantage following upon the Magistrate a 
choosing to proceed on the evidence recorded) 

Note 10 

1 ( 44) 31 AIR 1944 Bom 14 (14) 45 Cn L Jonr 287 210 Ind Cas 6lC (DB) Bamcfiandra Narhar 
V Emperor 

{ 36) 23 AIR 1936 Nag 153 (154) 37 Cn L Jour 983 I LB (1936) Nag 92 Tukaram y Emperor 
(36) 23 AIR 1930 Nagano (221) 39CnLJonrJ5 I L R (1937) Nag 135 TTmperor r Ganpaf 
( 23) 10 AIR 19'’3 Cal 483 (484) 24 Cn L Jour 669, Sadak Beta v Sccfitncfra Nath Hoy (Does not 
apply to inquiries under S 145) 

( 20) 7 AIB 1920 Mad 337 (342 344) 43 Mad 511 21 Cn L Jour 402 (FD) Tenkalae} ennayya y 

Emperor (Section 117 (2) Cr P C , does attract proviso (a) to S 350 and the latter applies to ease 
under S 107, Cr P C ) 

( 21) 11 AIR 1924 Pat 786 (787) 25 Cn L Jonr 89 Sondx Singh y Gonnd Singh (Does not apply to 
ingoincs under S 145 Cr P C) 

< 31) 18 AIR 1931 Mad 488(489) 54 Sfad SI* 32CrLJ635 Laklhmx Peddyy Hum Eeddj (Ob let) 
[S«(42)29 AIR 1942 ilad ‘>21 (221) 43CrIL Jour 278 197 Ind Cas 799, In re Kumaraitcamy 
Ealinga liayar ] 

AWoscoS 145 Note 39 

2 ( 38) 42 Cal W N 224 (224) AiJ uloth Sen t Emperor (The Magistrate bas however got a diseretica 
to exercise whether be will act on the evideoee recorded by his predecessor, or he will resummon any 
of tbe witnesses before he frames • charge against the accused.) 
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proceedings being held to amount only to mquines* The Lahore High Court, houcrer, in 
the undermentioned case,* seems to hold the view that the proviso is a\ ailable to an accused 
even in proceedings prior to the framing of a charge The Smd Judicial Commissioners 
Court has also held that a trial witbm the meaning of the proviso does not commence a ith 
the framing of the charge in warrant cases but commences when the accused appears or is 
brought before the Court under S 252 and that, therefore, the prOMso applies e\ento cases 
where a ehaigo has not been framed * The Bombay High Court has also held that trial 
includes the proceedings before the charge is framed ® 

As to whether proceedings under chapter VlII of the Code are enquiries or trials 
within the meaning of this ecction, there is a difference of opinion In a Tull Bench case 
of the JIadras High Court Ayling J was of opinion that they were only enquiries while 
^Yalll3 J was of the opinion that they were Inals'^ It was also held in an earlier Calcutta 
case that there was so much similarity in substance between enquiries into offences aud 
inquiries for taking security that the proviso should be equally applicable to both ® 'Whether 
or not the proviso to s 3aO applies sno vigore to proceedings under chapter Vlir, it has 
been definitely held that the pro\iso is, nevertheless applicable by \irtuo of the proM'ions 
of S 117 sub 3 (2) ® 

10a Witnesses examined on commission — Applicability of proviso — 
The object of re summoning wataes«e3 who ha\e already been examined is that the 
Magistrate may see their demeanour in the witness box A demand for resummoning 
cannot therefore bo made in the case of a witness who has never been summoned but whose 
evidence has only been taken on commission * The words ‘ re summoned and re beard in 


( 80) 17 AIR 1930 Cal 6GC (008) 32 Cri L Jour 243 Panchanan Strkar v Emperor 
( 09) 9 Cri L Jour 146 (146 147) llQdCas64 32 Mad 218 Palaniaitiji t Emperor 

3 ( 88) 29 AIR 1938 Mad 742 (743) 39 Cci L Jour 826 In re nartehandra Peddj 

( 86) 23 AIR 1036 Nag 153 (155) 37 Cn L Jour 983 ILR (1830) Nag 02 Tukaram v Emperor (If do 
ebatga baa been framed at all aecuaed is not entitled to a freah esammation of tbe witnesaea ) 

' V Ganpat 
T Emperor 
37 205IndCa3l61 
f Session only after 

tbe charge is framed by tbe committing Mag strate in a vrarraot case nben tbe accused is call^ upon 
to plead to a charge In a eummons-case tbe trial may be said to beg n when tbe accused is coiled 
upon to plead to a charge ) 

4 1 22) 9 AIR 192“’ Lab 49 (54) 3 Lab 115 23 Cn L Jour 330 SaAi6 Dm t Emperor (Accused bos 
a right to demand that the leitnesses shall be re summoned and re beard is case of summary trials and 
also in summons-cases ) 

5 ( 34) 21 AIR 1934 S ad 106 (110) 29SndLB239 35 Cn L Jour 12C1 Lahsxng y Emperor 

6 ( 44) 31 AIR 1944 Bom 14 (15) 45 Cn L Jonr 287 210 Ind Cas 616 (DB) Ramcftandra Karhof 
Y Emperor 

(37) 24 AIR 1937 Bom 55 (56) 38 CnDJoor25a I L R (1937) Bom 211 Doycfit Gottnd 5eM 
Punja \ edu (Case under sob-section (I)) 

7 ( 20) 7 AIR 1920 Mad 837 (341) 43 Mad 511 21 Cn L Jour 402 (FB), VenkataehenMpya r 

Emperor 

8 ( 79) 4 Cal L Rep 452 (454) Buroda Kant Roy y Korxmxtddi Moomhee 

9 (37) 24 AIR 1937 AU 438 (439) 38 Cr L J 804 ilahtab Sxiv/hy Emperor (Enquiry under S 110) 

( 37) 20 Nag L Jour 117 (118) Gounda y Emperor 

( 20} 7 AIR 1920 Med 337 (342 344) 48 Mad 511 21 Cn L Jour 402 (EB) Yejikalachennayya t 

Emperor 

( 25) 12 AIR 1925 Oodh 228 (229) 27 Ondh Cas 323 25 Cn L Jour 1380 Baxi Nath y Emperor 
Also see S 117, Note 5 

Note 10a 

1 (40) 27 AIR 1910 Smd 193 (193 191) I Ii R (1940) Ear 498 42 CnLJonr80 191 Ind Cas 127, 
Sukkramdas Ilxranand y Emperor (Blag strate cannot be said to have eiercised discretion wrongly In 
refusing to compel attendance of such witness) 

( 40) 27 AIR 1940 Pesb 17 (17) 41 Cn L Jonr 681 Roshan Lai t Emperor (Intenogalories Issued 
and answered — Subsequent tnal de new under S 350— Fresh interrogatories need not be issued-Nor 
can Interrogatories already answered be excluded from evidence ) 



CONVICTION ON PABTLY RCCOHDED EVIDENCE 


Is 350 N 10a-12l 1953 


rroM«o (a) iirc«uppo=c that the witne‘"?03 Imc been ftlrcatly snnimoned and heard * 

Wicrc mtcrrofintonea had been i^ucd to snch a v\itnc33 and answered by him, in 
a Buh'^iicnt ilc noio trial it is not ncce<rmij to issue fresh intenogatones and tho answers 
to the interrogatories alrcadj nn«lc can bo con<udcrC(l as evidence against the acensed ® 

10b Proviso, if applies to maintenance proceedings. — The proviso 
applies onlj in tho case of trials of persons accused of offences alleged to have been 
committed Iv them A iicr<on against whom proceeding under chap xwvi of the Code is 
taken not I'Cing an accused person the provi o docs not appl> to such a proceeding* See 
aho Note 5 on Section 4SS 

11. Duty of Magistrate under proviso (a) — This section does not require 
that the ■\fngi«tr\te «haU ask tho accused if ho wishes to evctcise the right* though it would 
be desirable and proper that the accused should be informed of bis iigbts undei the proviso * 
But the failure to do so is onlj an irregularity which is curable by Section 637 ® 

12 Re commence the inquiry or trial — It may be right to describe a fresh 
inquirv as a rfa noio trial when a Magistrate suo motu decides to re commence the trial 
but when proviso (a) is brought into force there docs not seem to be any question of ‘ de 
noio t} laf the right given to tho accused being only to have witnesses ic lieard'^ When 
the accused cserciscs this right, the ptoccodiogs which had taken place before are not 
completely wiped out and it is not necessary for the accused to renew every application 
which he had made before be claimed the right’ So also the re summoning of witnesses is 
not tantamount to recommencing the inquiry and even if the Magistrate, when he re sum 
moned the w itnessc^, contemplated re commencing the enquiry, be is not precluded from 

( 37) 24 AIE 1937 Pesli 67 (68) 38 Cci L Jour 748 Kaura Ham t Emperor (Words ‘re summoned 
and re beard in proviso (a) presuppose that witnessee have already been summoned and heatd'~Ooveia 
meat expert examined on commission need not be reexamined on de novo tnal of ease ) 

2 ( 37) 24 AtB 1937 Feih 67 (68) 33 Crt L Jour 748. Eaiira Ham v Emperor 

3 ( 40; 27 AIE 1940 Fesli 17 (17) 41 Cn L Jour 681 Jioshan Lai v Emperor 

Note 10b 

1 ( 37) 24 Ain 1937 Bang 633 (337) 39 Cn L Jour 205 U Sun Zaw v Ma Aye Jtluii (The use of 
the word ‘conviction* in proviso (b) makes it doubly clear that the section applies only m case of trials 
of persons accused of oflences ) 

Note 11 

1 (39) 26 AlH 1939 Bang 249 (230) 1939 Bang L B 670 40CnLJoure29 Chinnayar y ilaung 
ilya Tht (Duty is cast on the accused to demand a new trial if they desue it and not upon the 
Magutrate to oSer it ) 

T 


v Emperor 


Note 12 

1 (41)23 AIR 1911 Sind 160(161, IG**) 1 L B (1941) Ear 171 43 Cn L Jour 82 196 lad Gas 844 
Voosoyan v Baehayo (The eSect of an accused demaodmg that the wilces-es should be re-summoned 

• ‘edingi, the 


i T Emperor 
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changing hi3 mind before he acfcaally te commences the cnqutrj ? 

Whether the llagistrato acts stio molu and grants a de novo trial or accedes to the 
demand of the accused, his duty is to re sanunon and re hear the witnesses and not merely 
to allow /to ihei cross examination * The word “re heard" means that the witnesses should 
be heard afresh from the start, i e , they should bo examined afresh in chief and then 
Cross examined, if the accused so desires * The object in granting a ro hearing is to enable 
the Magistrate who hears the case to judge of the credibility of the witnesses bj their 
demeanour® This object 13 lost 1 ! the witnesses are not examined again but only ctoss 
examined^ Failure to examine the witnesses in chief amounts to an lUegalitj which 
xitiates the trial and the mete fact that the accused acquiesces in the procedure adopted bj 
the hlagistrate does not estop him from raisii^ the plea of illegality 0 ! the trial ® WTjere 
the Magistrate permitted the rehearing of witnesses but the prosecution declined to 
examine them again, and the accused without raising any objection only cross exammed 
those witnesses, it was hold that tlie provisions of s 350 were not complied with and ik 
was impossible to say that the accused were not prejudiced® It has, however, been held by 
the Oudh Chief Court that where the evidence of the witness who 13 only cross-examined 
before the second Magistrate has been discarded in arriving at the conclusion, there can 
be no prejudice to the accused caused by the omission of the prosecution to examine the 
witness and that the trial is not vitiated ** The undermentioned decision*^ lays down that 
non compliance with the demand to have witnesses resummoned and reheard wiH cot 
prejudice the accused when the witnesses are further cross examined by the Magistrate 
who decided the case (But there w a conflict of decisions as to whether non compliance 
with accused a demand for rehearing under proviso (a) 13 a curable irregulariU see 
Note 7 ) Merely reading their depositions to the witnesses'* or exhibiting them'* w nob 
re hearing them 

When a superior Court directs an inquiry by a Magistrate other than the one who 
originally heard the case, the provisions of 8 350 debar it from directing that the case 
should be proceeded with from a particular stage'* Where such a direction was made, 
and on the case going back it was found that the original Magistrate bad been transferred, 
it was held that the directions did not apply to bis successor ** The same may be said of 

'a Beddi 
nperor 
\ Emperor 

3 310, Nathu Balajee v. 

” "mpmr 

as 12T. 
ition on 



■ I • ' 

12 (’20)7 
(U8) 5 Ain 

13 (231 10 ■■ 

14 (01)28 Cal 6Jt (5971. l>;u'Cipra/(as?iSi»HJ& T IV D 

15 ( 93) 25 Cal 803 (804) 2 CallY N 405, Comer Strda v gtteen Empress. 
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transfers the operation of s 350 cannot he cheeked by any restrictions m the order of 
transfer ” As to instances where the High Court has ordered re inquiry from a particular 
stage where the accu=cd undertakes not to ask for a letnal, see the undermentioned 
eases ” The right of tbo Alagistratc under sub s (l) to re commence the proceedings 
api bc3 not onlj to trials hut also to eases where the stage of trial has not been reached 
It Ins been held that when a de «oto trial is held the prosecution is not bound to examine 
all the witnesses who were examined at the oligmat trial and that it is open to the 
prosecution to dispen'c with the evidence of any witness whom it regards as unreliable 

13 From what stage inquiry may be re-commenced — When a 
Jlagistratc succeeding another elects to conduct a de noio trial, be cannot summarily 
dimiiss the complaint under s 203, it being no longer a question of deciding whether or 
not proceedings should be taken on Iho complaint^ Nor can be refer tho matter to the 
pohee under S 202 The inquiry which bo can ro commence is the inquiry as defined in 
S 4 which does not include a reference to tho police* 

It has been held b> the High Court of Madras that a Magistrato who re commences 
an inquiry or trial does not thereb> modify its nature or the stage at which it has arrived 
Thus where the proceedings re commenced are only an inquiry, they arc re commenced 
as an inquiry, and where they have developed into a trial stage they aro re commenced 
as a trial, t e , a proceeding in which a chaise has been framed, in other words, a charge 
once framed is not wiped out or cancelled by a de novo trial * A similar view has also 
been taken by the Allahabad High Court in a recent decision * The Chief Court of Oudh 
has held that whatever might be the interpretation as regards cases falling under the first 
sub section proper, this principlo will apply to cases of re bearing under proviso (a) and 
that a charge once framed is not wiped out by granting sueb a re bearing “ But tbo same 
Court has held in a subsequent case that if the Magistrate frames a new charge the 
accused cannot have any cause for grievance, inasmuch as under s S27 (i) a Court can 
alter or add to any charge at any time before judgment is pronounced * The Chief Court 


16 (30) 17 AIR 1930 Mad 6S3 (984) 82 Cri 1> Jout 226 Itamaswa^m Thtvar 7 21 Subban 

17 (04) 1 Cn L Jout 46 (49) 8 Cal VTN 77, Gir t 2la>n JVaraj/an Gir 

( 25) 12 AIR 1925 Cal 172 (l73) 26 Cn L Joae S13 Nirmal liatnar Smjfc v Commisnoiifr of Ineomt 
tax Bengal 

( 33) 20 AIR 1933 Nag 269 (270) 34 Cn L Jour 1172 Srtshna 3/tiran Zial v Emperor (Case traosfer- 
red by U gb Court— Order juade under 8 56IA tbat tbe proceedings must commence from examinatioa 
of accused ) 

18 ( 36) 23 AIR 1836 Nag 220 (221) 38 Cn L Jour 15 I L R (1937) Kag 135 Emperor v Ganpal 

19 ( 38) 25 AIR 1839 Oudb 212 (212) 39 CnL Jour 854 14 Luck 172, GAeo Rom v Ifmprror. (Dot 


Note 13 

1 ( 94) 7 C P L R Cr 36 (37) Cahram t BaUeo 

2 ( 66) 9 Mad 282 (232) 2 Weir 243, Sadagopachartar t Itajhaiaehariar (Enquiry nndei S 202 is 
made before evidence for (be complainant n> taken and process issued ) 

3 ( IS) 2 A I R 1915 Mad 23 (24) 15 Cn L Jour 673 38 Mad 585 Snramufu v frtsfina Bow 


Batrudu 

[See however (34) 21 AIR 1931 Mad 475(475} 35 Cn L Jour 1363 57 Mad 1019 Ramalinyam t 
E mprror (Grant of <f« novo trial bas the eHect ot mping out tbe prior proceedings )] 

4 C35) 22 AIR 1935 AU 834 (83G) 36 Cn L Jour 912 ikirs /Itmtit v Emperor 

5 ( 33) 20 AIR 1933 Oudh 66 (88) 8 Luck 2s6 31 Cn L Jour 124, Kunwar Sen v Eriprror 

6 ( 38) 25 AIR 1938 Oudb 247 (249) 88 CrI L Jour 849, Cajju t Emperor. (Tbe accused is not pre- 
judiced especially «bcn be bimscH appUes for a de noto trial before tbe subsequent Magistrate.) 
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of the Punjab appears to be of the same \iew as the High Court of Madras^ On the other 
hand, the Nagpur High Court,® the Judicial Commissioner’s Court of Peshawar® and the 
Chief Court of Lowet Durma,^® ha^e taken the \iew that, where a trial is re commenced 
all the previous proceedings, including the charge framed, are wiped out The Bombay 
High Court also held that in arrant cases wbero a charge has been framed and the 
trjmg Magistrate is succeeded hj another Magistrate, the latter can proceed with the 
case from the beginning and is not bound to rc commence the proceedings only from the 
stage of the charge 

Where a number of accused persons are proceeded against some of iihom are 
discharged, and thereafter the proceedings aro transferred to the file of another Magistrate, 
the order of discharge is not therebj cancelled 

14. Case coming again before original Magistrate. — - When a Magistrate 
is transferred and a case uhich nas {Minding bcfoco him is taken up by his successor and 
the trial started afresh, the proceedings, which had already been taken before the transferred 
Magistrate ate wiped out and such Magistrate has no jurisdiction on the case coming 
back to his file to proceed with the trial from the point where he himself had left it * But 
where the second Magistrate has not ordered a new trial, the original Jlagistrate to whom 
the case comes hack is not bound to giant a de noio trial To such ft caso this section 
does not apply as the Magistrate is not “another Magistrate’ * Seo also Note 3 

7 ( OS) 1903 Pan Re No 14 Or, p 33(38,39) IdOSPuoLRNo 175, Cfoiunv Nathii 
$ ( 38) 23 AIR 1936 Nag 133 (138) I L R (1936) Nag 92 87 Cti L Jonr 933, TiiTcaram v Emperor 
(Dut nhere the fitagistrate does not order a dt novo tna) hot rehears the case at the regnest of the 
accused the charge tramed previously is not wiped out) 

(94) 7 0 P L R Or 86 (88), BaUram v Baldeo (When the witucssee have been examined again it will 
be open to the magistrate dealiag with the case to frame a charge or to diKbarge the accused as he may 
tbmh fit) 

{Compare ( 31) 18 A I R 1931 Nag 89 (40) 27 Nag L R 18 32 Cn L Jour $09 Shtoraiiai r Dam 

I let o! diB* 


ii>« 


framed a charge docs not mahe the order of the compensation or discharge illegal ) 

Also see 8 528, Note 6/ 

Note 14 

1 (27) 14 AIR 1927 Mad 81 (82) 23 Cri t» Jonr 23 Srtranga Chethar v Stibraviania Asart 
( 36) 23 AIR 1936 Nag 220 (221) 33 Cri 1/ Jour l5 I Ii B (1937) Nag 135, Emperor v Ganpat (Even 
though the case may not have proceeded before the BOecceduig Magistrate beyond merely ordering de 
noto trial ) 

( 25) 12 AIR 1925 Mad 174 (174) 26 Cn I< Joot 510 Nardar Khan SaJnb v AtJiaulla (The case wiU 
have to be tried de noto ) 
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14a. Transfer of a case from a Bench of Magistrates to a Magistrate. 
— "Where under Rule C of the rules framed by tbo Bengal Go^ ernmont under S 16, on a 
■difference of opinion VelTiecn an e\en number of llonotaty Magistrates, a case Tfca 
referred tick to the Sub dnisional Officer, it uas held that the proiisiona of this section 
applied and the Sub dmiional Officer could contmno the case from the stage at which it 
was when the transfer to him was mado ' The Madras High Court has held that where a 
case is partlj tried bj a first class Bench under its emnniary powers and then is transferred 
to a second class Magistrate having no summary powers, the latter can try it only by 
means of a complete de noio trial and that this section has no application to tbo trial by 
the second class Magistrate subsequent to the transfer of the case to his file * 

15. Proviso (b) — Prejudice to the accused. — A judgment armed at hy 
A Magistrate upon evidence not wholly recoidcd by' himself is considered hy the framers 
of Code to be of such infirmity that it is liable to be set aside without an appeal, provided 
that the accused has been actuallj prejudiced thereby * 

It does not matter whether the accused did or did not object to the procedme, nor 
is it neecssarj to consider whether or not he had n reasonable opportunity of entering 
a protest thereto, the real question is whether ho was piejudiccd by the course adopted* 
If he was, the conviction will bo set aside,* it ho was not, the High Court wiU refuse to 
interfere * See also Note 7 

In a caso of defamation it was held that though the Magistrate’s deciding the case 
upon evidence recorded by Ins predecessor was not without jurisdiction, still it was difficult 
to see how a Magistrate could adequately decide such a case without having had the 
complainant examined before him * 

Under this proviso a District Magistrate caa set aside convictions by Magistrates 
subordinate to him This would include first class Magistrates even though no appeal lies 
to the District Magistrate from convictions by the former, for, as pointed out m the 
undermentioned cases® which discussed the meaning of the words “inferior" and “subordi. 
nate" occurring in Ss i3S and 437, S 17 makes all Magistrates in the district subordinate 
to the District ^lagistrate. 


Note 

1. (’18) 5 AIR 1918 Cal 304 (303) • 19 Cri L Jonr3l2, Chattd Tarafdar v Sham$ker FaKir 
2 (’32) 19 AIR 1932 Mad 503 (507) 55 Mad 79 • 33 C« L Joot 653, 2/anmer t Dasalter (The reason 
13 that a case cannot be tried partlj according to the summarj procedure and partly according to the 
orrfinaty procedure f 

Note 15 

1 . {’75) 23 Sutb VV R Cr 59 (60), Qiuen t. Itughoofialh D<ts 

('12] 13 Cn L Jour 218 (220) : 39 Cal 781* 14 Ind Cas 314, iLtfdrvdiKalt r Emperor (Prejudice must 
be shoim ) 


Ch9vd\ury. 
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See also the undermentioned case ^ 

16 Sub-section (2) — It is a general ptmciplo of law that evidence taken b7 
one Magistrate is not evidence m a trial before another, unless some provision of law 
expressly makes it so There is nothing in s 316 enabling a Magistrate to whom the case 
IS referred to act on the evidence recorded by the referring Magistrate' and sub^ (2) of 
S 350 expressly makes the provisions of the section inapplicable to proceedings stajed 
under s 3iG * Hence it follows that a Magistrate hearing a case sent to him tmder S 3J6, 
must hear the same de novo and cannot act on evidence already recorded by the Magiatrate 
who transferred the case* 

Under s 810 it is in the discretion of the superior Magistrate to whom a case » 
referred to act or not to act upon evidence already recorded by the subordinate Magistrate * 
The addition of the words or m which proceedings have been submitted to a supenot 
Magistrate under s 310 ' to the sub section m 1923 makes it clear that nothing m tbs 
section will apply to cases submitted under 8 3i0 The discretion, therefore that the 
superior Magistrate has under S SIO, is uncontrolled by the proviso to S 850 and he cannot, 
therefore, be compelled to hold a de novo trial ‘ 

17 Sub section (3) — Transfer of cases — The earlier view was that the 
provisions of this section did not apply where a change of Magistrates had occurred by a 
transfer or withdrawal of a case from the file of one Magistrate to that of another* But 
latterly it was recognized that the section applied even to such transfers or withdrawals 

7 ( 64) 9 Bom 100 (103) Queen Empress v Ptrya Copat (Under S 350 District Uagistrate is cm 
powered by the Code to set aside the caorictiODS recorded by &»t class Magutntr ) 

Note 16 

1 (33) 10 AIR 1933 Mad 337 (327) 24 Cn L Jour 413, In re CAma Vmku Nnidu 

( 38) 20 AIR 1938 Smd 191 (191) 27 Sind L B 266 34 Cn L Jour 749, Sktr Ehan v Emperor 

2 ( 04) 1 Cn L Jour 1056 (1037) 17 0 P L R Cr 159 Emperor v OoUl 

3 ( 88) 25 AIR 1939 Cal 415 (416) 39 Cn L Jour 606 Sashtt Copal v Bandas Dagdt 
See Note 5 on S 346 

4 ( 93) 2 Weir 428 (429) In re Eashava Natko 

5 (38)25 AIR 1938 Cal 416 (416) 39 Cn L Jour 606 SosAU Gopal r ITandas Daffii 

( 26) 13 AIR 1926 Sind 48 (48) 18 Smd L R 216 26 Cn L Jour 1363 Emperor v Dodo 
Also see Note 12 on S 319 

Note 17 

1 ( 05) 2 Cn L Jour 820 (823) 1 Nag L R 187, Ladya T Emperor 
( 90} 12 All 66 (68) 1890 All WN 7, Queen Empress v Radhe 


ok 

( 97 01) 1 Upp But Rul 87 (87) Queen Empress r Nya Po Jllm 
( 75) 24 Both W R Cr 53 (54) Queen r Khan ilahomed 

( 07) 6 Cn L Jour 434 (438) 12 Cal W N 140, DepiUy Leyat Remembrancer t Upendra Kumar Chose 


( 03) 6 Oudh Cas 192 (193) Puran t Ktng Emperor 

2 ( 09) 9 Crl L Joor 146 (146) 32 Mad 218 llndCasSI Palan\andi Qoundan t Emperor 
( 08) 7 Cti L Jour 220 (223) 35 Cal 457 12 Cal W N 416 7 Cal L Jour 488 Mohesh Chandra Saha 
V Emperor 


achi V Emperor- 
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The introduction of sub^ (3) gi\T3 effect to the latter Mcn.® 

Tbia subsection is applicable to a case ^herc a cnso lias been sent from one 
Magistrate to another for retrial, even if it is only from a particular point in the trial and 
as a result of the order of the Sessions Court* 

It has been pointed out that, tliougli S J550 is applicablo to eases transferred or 
•mthdrarm from the file of one Jlngistratc to that of another, it is desirable that the second 
Magistrate should commence the hearing de noio* 

350A. No order or judgment of a Bench of Magistrates shall be 
Qiangesiii con'iitu invalid by reason only of a change having occurred in the 
tion of Benches constitution of the Bench in any case in which the Bench 

by which such order or judgment is passed is duly constituted under 
sections IS and 16, and the Magistrates constituting the same have been 
present on the Bench throughout the proceedings. 

Synofitis 

1 Scope oi the section 

2 "Duly constituted under sections IS and 16 “ 

3 "And the Magistrates constituting the same have been present . . . throughout the 

proceedings " See Note {. 

A Non-compliance with the section — Effect of. 

5 Transfer of a case from a Bench of Magistrates to a Magistrate See Note 14a 
on S 330 

hOTIi to the Synopsis See the Notes Indicated for (be following topics : 

Absence of some Magistrates but remaining enough to form the ijuomm See Note 2, 

Absence of quorum— ESect See Note 2 

Judgment by Magistrate who had not beard See Note 1 

1. Scope of the section. — Before the lotroduction of tbis section into tbo Code 
by the Code of Criminal Procedure (Amendment) Act, le Uvui] of 1023, it was uniformly 
held that where a judgment tias deliveied by tbc necessary quorum of Magistrates tiho 
had been present throughout the trial, the judgment would be perfectly valid though some- 
other ^Magistrates hod also been present at the earlier stages of the trial,^ but there was a 
difference of opinion on the question nbelber » judgment delivered by a Bench of Magis- 
trates some of whom had not heard tho whole of tbo evidence could be considered to be a 
valid judgment According to one >iew tbe fundamental principle of law is that no person 
who has not beard tho whole of tbe evidence is competent to pass or take part m passing 
tbe judgment in the case, and that a judgment so passed is a nullity.* Another view was 

(•16) 5 AIR 1918 Nag 142 (U3) : 20 Cri I> Joor 41, Albar Alt v Smperor 

(■23) 29 Cn L Jout 229 (229) J 107 Ind C»# 160 (Pat), Chhanv Prasad Singh 7 Emperor. 

3. (’30) 17 AIR 1930 Mtd 983 (934) : 32 Cn L Jour 226. Bamasitamt Tktvan 7 21 Subban. 

4 (’41) 28 AIR 1941 Smd 144 (143, 146) • I L B (1941) Kaf 167 : 42 Cn L Jour 837 . 196 Ind Caa 275 
(DB), VirKmal 5eoo7naf v. Emperor. 

5 (’19) 6 AIR 1919 Low Bur 50 (51) 20 Cn L Jour 496. JJ. /lahntan r, Jbdul Snmmf 

Section 3S0A — Note X 

mperor (Where no 


Swamxnalha 
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COWIQTION ON PAIITLT RECORDED EVIDENCB 


See also the undermentioned case " 

16 Sub section (2) — It is a general principle of law that evidence taken b/ 
one Magistrate is not e\idence in a trial before another unless some provison of law 
expressly makes it so There is nothing m S 3iC enabling a Magistrate to whom the ci>o 
13 referred to act on the evidence reairded by the referring Magistrate* and sub s ( 2 ) of 
S 350 expressly makes the provisions of the section inapplicable to proceedings stajed 
under s 346 * Hence it follows that a Magistrate hearing a case sent to him under S 346 
must hear the same de novo and cannot act on evidence already recorded by the Magistrate 
who transferred the case * 

Under S 3i0 it is in the discretion of the superior Magistrate to uhom a case is 
referred to act or not to act upon evidence already recorded by the subordinate Magistrate* 
The add tion of the words or m which proceedings have been submitted to a superior 
tlagistrate under s 349 to the sub section in 1923 makes it clear that nothing in this 
section will apply to cases submitted under a 849 The discretion therefore that the 
superior Magistrate has under S 319 is uncontrolled by the proviso to S 350 and he cannot 
therefore be compelled to hold a de novo trial ® 

17 Sub section (3) — Transfer of cases — The earlier view was that the 
provisions of this section did not apply where a change of Magistrates had occurred by a 
transfer or wtthdratoal of a case from the file of one Magistrate to that of another ‘ But 
latterly it was recognized that the sect on applied even to such transfers or withdrawals 

7 { 84) 9 Bom 100 (103) Quten Empress v Ptrya Gopal (Unflet S 350 D strict Mag strste u em 
powered by the Code to set as de the con? ct one recorded by first class Mag strate ) 

Note 16 

1 ( 23) 10 AIR 19'’3 Mad 327 (327) 24 Cti L Jour 413 In re China Venhu Uatdu 

( 83) 20 AIR 1983 Sind 191 (191) 37 S ad L R 266 34 Cri L Joor 749 Sher Ehan t Emperor 

2 ( 04) 1 On L Jour 1058 (1057) 17 C P L R Or 159 Emperor v Gohal 

3 ( 38} 25 AIR 1938 Cat 415 (416) 89 Cri L Jour 606 Sashti Oopal t Sandas Bagdt 
See Note 6 on S 846 

4 ( 92) 3 Weu 428 (429) In re Ilaghava Naiko 

5 ( 39] 25 AIR 1938 Cal 415 (416) 39 Cri L Jour 606 Saskti Gepal v Eartdas Bagdi 

( 26) 13 AIR 1928 S nd 48 (48) 18 Smd L B 216 26 Cti I. Jour 1353 Emperor v Dodo 
Also see Note 12 on S 349 

Note 17 

1 ( Oo) 2 Crt L Jour 620 (823) 1 Nag L R 187 Ladga ▼ Emperor 
( 90) 12 All 66 (68) 1890 All W N 7 Queen Empress t Iladhe 


ok 

{ 97 01) 1 Upp Bur Rol 87 (87) Queen Empress » Ega Po Mm 
( 75) 24 Suth W R Cr 53 (54) Queen T Kl an Mahon ed 

{ 07) 6 Cr L Jour 434 (438) 12 Cal W N 140 Deputy Legal Reme nbraneer t Upendra Kumar Ohose 
( 02) 13 0 P L R 66 (68) Emperor t Kan n 


Y Emperor 


Goundan v Emperor 
488 Mohesh Chandra Saha 


V Emperor 


( 19) 6 AIR 1919 Low Bor 60 (50) *>0 Cri L Jour 496 Ga iga Chettj y Emperor 



CnAKGCS IN CONSTITUTION OF«BENCIIES 


IS 350AN1I lOGl 


The introduction of sub-s (3) gi\*c3 efTcct to the latter Mcn * 

Tbis sub section is aprbcablc to a case ^bero a case has been sent from one 
Magistrate to another for retrial, e^en if it is only from n particular point m the trial and 
as a result of the order of the Sessions Court* 

It has been pointed out that, tlioiigb S 350 I9 applicable to cases transfened or 
■mthdraTm from the file of one Magistrate to that of anotlier, it is desirable that the second 
Magistrate should commence the hearing de «oio* 

350A* No order or judgment of a Bench of Magistrates shall be 
Changes m eonsiita invalid by reason only of a change having occurred in the 
tion of Denches constitution of the Bench »n any case in which the Bench 

by which such order or judgment is passed is duly constituted under 
sections 15 and 16, and the Magistrates constituting the same have been 
present on the Bench throughout the proceedings. 

Synopsis 

1 Scope of the section. 

2 “puly constituted under sections 15 and 16 " 

3 “And the Magistrates constituting the same have been present . . . throughout the 

proceedings.** See Note 4. 

4 Non>eonipliance with the section — Effect of. 

• 5 Transfer of a case from a Bench of Magistrates to a Magistrate See Nets 14a 
on S 850 

NOTE to the SjQOpsij See the Nole» indicated for the lollotring topics : 

Absence of seme Msgt testes but remaiDiog enough to form the guonim See Note 3, 

Absence of quorum—ESecl See Note 3. 

Judgment by llsgi^trate who had not heard See Note 1 

1 . Scope of the section.—Bcfore the lotroduction of tins sectioa into the Code 
by the Code of Criminal Procedure (Amendment) Act, 18 [NViii] of 1923, it ttas uniformly 
held that whore a judgment ttas delivered by the necessary quorum of Magistrates uho 
had been present throughout the trial, the judgment would be perfectly valid though some 
other lifagistrates bad also been present at the earlier stages of the trial, ^ but there uas a 
difference of opimon on the question tvbelbcr a judgment deliaered by a Bench of Jlagis- 
tratos some of whom had not heard Iho whole of the evidence could be considered to be a 
valid judgment According to one view the fundamental principle of law is that no person 
who has not beard tho uLolc of the evidence js competent to pass or take part in passing 
the judgment in the case, and that a judgment so pas=ped is a nullity* Another vieu uas 


(UD), f truntai ieoontal V. Emperor. 

5 ('19) 6 AIR 1919 Low DurSO (51) , 30 Cn L Jour 496, Jf. Baliman r Samad 
Section 3S0A — Note 1 


lO 


I jvj .0 (.jii x/j”ii I ^ /M->ur r ziAoiraNi ooftoo 

(-OS) 9 AIR 1922 Uh 1S7 (ISS) : 22 Cn L Jour 311. JMjif Cian. v. rmperor. 
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that the only question in each caso Tihether the accused was prejudiced bj the course 
adopted ^ In this view it was held that a Government Notification under S 1C, clause (c), 
which provided that "if any ease is adjourned and the members at the adjourned sessions 
are not the same as sat at tho first hearing of tl^ case, the provisions of S 350 of the 
Criminal Procedure Code will be held to apply to the case,” was not uUra tires* A third 
view was that such a Government Notification was ultra tires of tho powers of the Local 
Government under S IG, clause (c) ® 

The present section now mahes it clear that no change m the constitution of the 
Bench during the progress of a trial will aflect the validity of the judgment pasocd, 
provided — 

/» sthj, that the Bench by uliich the judgment is passed is dnhj conslituted, and 

secondly, that the Magistrates constituting the same U e , the Bench which passed 
tho judgment) hate been piesent on the Bench thioughoul the pro 
eecdings 
See also ^ote 4 

2 “Duly constituted under sections IS and 16 “ — A Bench of Magistrates 
will be “duly constituted under S3 15 and 16“ if — 

(1) the individuals sitting as a Bench have all been authorized by the Provincial 

Government under s 15 to sit together as a Bench, and 

(2) the number of such indiv iduals is not less than tho quoi um fived by rules framed 

by the Prov incial Government under S 16, clause (c) 

Suppose that A, B, G, d and E are all authonzed under rules framed under E 15 
to sit together as a Bench and under the rules framed under S 16, clause (c) the quorum 
for a-valid Dench is declared to bo itio If now a, B and C sit together to bear a case, 
but 0 13 absent daring subsequent hearings thereof and A and B finally deliver judgment 
in the case, the judgment is perfectly valid notwithstanding the change in the personnel of 
■the Bench m the course of tho trial, inasmuch as a and B form a duly "constituted ' 
Dench (» e they form tho necessary quorum) and they have been present throughout the 
proceedings' In Chiteshuar Dube ' Empeior? Niamatullah J , however, took the v?ew 

< 95) 18 Jlad 394 (394) 2 Weir 17, gwern Empress \ Basappa 
( 91) 2 Weir 13 (13) In re Ilenganathan 

( 21) 8 AIR 1921 Bom 44 (45) 22 Cri I* Jour 615 Oangappa Irappa v Empt) or (Decided on tbe 

particular Government notification ) 

( 78) 3 Cal 751 (755), Sufjeruddm v 

( S'*) 9 AIR 1922 Oudh 21 (22) 25 Oudb Cas 182 23 Cn L Joxrt 696 Snltnn v Shainslier (One Uagis- 


^ j j u M ^ concutrea ^ aid 

■ Ine of them replaced 

Held that since no 

objection was taken at the trial it was not wboiiy uie^ijl 

4 ( 18) 5 AIR 1918 All 66 (58) 41 All 116 19 Cn L Jour 1001 21/affcara t Emperor 

[See (’14) 1 AIR 1914 OodhSlS (346) 17 0aahCasl42 15 Cn h Jour 516, Indar Dat v Emperor) 

5 ( 93) 20 Cal 870 (874) Haidiiar Siujy KhegaOjha 

Note 2 

1 (33) 20 AIR 1933 All 355 (355) 34 Cn L Jour 701 55 A11459 arcUmra v Emreror 

( S'*) 19 AIR 1932 hag 95 (96) 28 hag L R 190 S3 Cn L Jour 659 Nago ^ Shanlar (Slagutrate 
absent at two bearings assisting m and signing judgment— such judgment was illegal ) 

(See also ( 08) 21 Mad 246 (249) 2 Weir 17, harupponna Nadan v Chanman, 2lfad«rfl Zfunxci 
pality (Dench of seven Magistrates began a case and five of them convicted the accused — Itetd 
conviction not invalidated b; absence of two Magistrates )] 

2 ( 32) 19 AIR 1932 All 127 (127) 33 Cn L Joor 200 
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that all Ibc Magistrntcg T^llO began to bear tho ease must bo present at all the hearings 
irrespective of the g?io;»»n m order to render tlio ultimate judgment aalid This mow nas 
di««entcd from bj a Bench of the eamo High Court m Dasralh Bai \ Empero) hub 
Sulaiman C J in the latter case, obser\ed as follows ‘It is not oas> to seo horv the 
constitution of the Bench can be changed and at tho same timo tho Magistrates constituting 
tlie Bench be pi’csent on the Bench throughout tho iiroeeedingg ” la making this observa 
tion his Loiilship does not appear to ha\e laid the ncccssarj emphasis on the -words ‘ duly 
constituted used in the section A Bench maj bo constituted bj Ee\cral Jlagistrates 
appointed under s 15 and there inaj ho a change in the constitution of such Bench But 
if the duly consttititcd Bench under s Ifi. i e Uio quorum fixed, passes the judgment it 
would be ^ahd prOMded tho Magistrates constituting such gKOJ hj» ha%c been piesent on 
the Bench throughout the proceedings 

A Bench which consists of a number of Magistrates, wrhich is less than the quoium 
C\ed IS not a diilj constituted Bench* and c\ idcnce recorded bj it is not recorded h> a 
Court ® Sec also the ease cited below “ 

3 And the Magistrates constituting the same have been present throughout 

the proceedings " — See Note 4 

4. Kon-compliance with the section ■ — Effect of. — Where some of the 
Magistiates constituting tho Bench who pass tho judgment or order have not been present 
throughout the proceedings, the judgment or order is invalid as contravening tlie provisions 
of this section ^ A contiarj view has however, been held m tho undermentioned cases* to 

3 iSllSl AIB1934 AU144Ut« 147) At) 599 3t> Cn L Joui 39 . 

•4 (26) 13 AIR 1916 SiDd 192 (192) 20SiadLR 134 27 Cri L Jour 542 Ti iprioi v aulu 
(D2) 16 Mad 410 (414) 2 Weir 14 Queen Enfress \ Muthta (Quorum ot three » Judgment by 

tvo— Illegal ) 

( 19) 6 AIB 1919 Mad 274 (274) 20 Cn L Jour 823, In re Bapxrajn 

S (20) 13 AIR 1923 8md 192 (192) 20 Sind LR 134 27 Cn L Jour 542 fmperor > Oulu 
4i ( 20} 7 AIR 1920 Bom 800 (301) 2t Cn L Jour 369 44 Bom 400 MoTiidtn Portia v £mperor 
(Rules requiting that trial must be completed by the same Magistrates by whom it was begun «— Trial 
continued and finished by two of the three Magistrates who constituted the Bench in the first instance 
IS a tnal held in contravention of the rules and hence le void ) 

Note 4 

1 ( 34} 21 AIR 1934 Oudh 83 (86) 33 Crl L Jont 417, liamtshvar Datt Singh \ Dharalh Singh 

(Evidence heard on several occasions by only one member of the Bench and only out member signing 
depositions on several hearings — Trial held wholly illegal ) 

{ 32) 19 AIR 1932 All 191 (192) 54 All 413 33 Cn L Jour 885 Rom JC/ielauau v Sheo Nandan 

(One Magistrate absent during esamicatioa of witnesses but tabing jiart m decision along with two 
others who had been present during whole trial — Invalid ) 

( 32) 19 AIR 1932 All 127 (127) 33 Cn L Jour 200 CfcifejAwtr Duhe v Emperor (Presence of all the 
blagi^tiaVes constituting the Bench is necessary lot a valid tnal ) 

(20) 13 AIR 1926 Lab 301 (304) 27 Czi L Jour 463 7 Lab P3 Raniiars v Emperor (Quorum of 

two — Only one present throughout proceedings— Tnal held bad as contraienmg S 3304. ) 

( 32) 19 AIR 1932 Nag 95 (96) 28 Nsg L R 190 33 Cn L Jour 539 Ifago \ Shankar (Bench of 

4 In dehvermg judgment and 


' •• • >ar 369, Mofitdin Eurim V, 

Fuperor (Tnal m contravention of rule requiring that it must be completed before same Magi, 
Irate is void )] 

2 (30 21 AIR 1934 All 144 (147) 56 All 599 36 Cn L Jour 33 Rarraffc Rai v F/iperor 

(21) 11 AIR 1924 All C74 (675) Debt Prasad v Einperur (Only one Magistrate trying the case — 
Irregularity, If any, held cured under S 5''9 (e) ) 

1 35) 22 AIR 1935 All 814 (815) 36 Cri Ii Jour 907, Cmperor T Jafar Khan (Where it appears that 
the Magistrates who had not been present at all faeaiingt was pre:.ent on the iite when the judgment 
was delivered and that be Inadvertently s gned it mud that he taken no real part, it cannot be 
said that any failure of ju<tice has taken place.) 

(S« ciso ( 43) 50 AIR 1943 All 20 (20) ILR (1913) All 25 44 Cri B Jour 203 • 204 Ind Cas 323, JIa r 
A’ernin r Emperor (Section 830A doc* not say In what circumstance* a judgment shall be Inrali * 
II says that In certain circumstance* It shall be * refers only to a case where 
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the effect that this Beetion la, m tenns, a saving clause -which does not directly probhit 
or declare invalid the trial of a case in the absence of the conditions specified, but only 
indirectly or by implication assumes such tml to be irregular, and that non comphance 
-with the terms of the section is only irregularity curable by 8 637. 

5. Transfer of a case from a Bench of Magistrates to a Magistrate See Note 14a oa 

Section 350 

351* (/) Any person attending a Criminal Court, although not 

Detention of offenders under arrest Or upon a summons, may be detained by 
attending Ckrart such Court for the purpose of inquiry into or trial of 

any offence of which such Court can take cognizance and which, from 
the evidence, may appear to have been committed, and may be proceeded 
against as though he had been arrested or summoned. 

(2) When the detention takes place in the course of an inquiry under 
Chapter XVIII or after a trial has been begun, the proceedings m respect 
of such person shall be commenced afresh, and the witnesses re<heard 

1 Scope of the section — Tho following conditions are necessary foe the 
application of the section — 

(1) An offence must appear to have been committed on the evidence m the case before 
the Court, 

such offence must be one of which the Court can take cognizance and 
(8) the person who* appears to have committed the offence must be present m Court' 

This section does not by itself confer any power of taking cogmzanco of^h® offence 
disclosed in the evidence It only prescribes the procedure to be followed when an offence 
of which the Court can take cognizance is disclo^ on the evidence in the case 

The Ordinary procedure where any person is to be proceeded against for any 
offence pidicially is to issue a process against him This section is an exception to this 
general rule and enables the Court to at once, detain the offender in cust^y without 
issuing any such process 

As to the principle on which cognizance is token in such cases see Notes 3 5 and 
10 on section 190 

There is however, nothing in the Code which states that a Magistrate is hound at 
any stage of a trial, to stop the proceedings arrest any person against whom he thinks 
there is a chance of getting a conviction, and start the original tnal de novo * As to the 
considerations to be borne in mind in escrcising the discretion under this section, see the 
undermentioned cases ® 

’ 1882 S 351 , 1872 S 104 1861 S 206 

tution of a Bench has been changed during the time when the trial was pending The section makes 
a provision that its terms will apply if the members of the particular Bench have been constant 
thronghout Bnt It is not intended to affect the other sections of the Code for instance S 350 which 
maj be declared appbcable under Bukenndet S 16 to eoch cases Hence the mere fact that sense 
the Magistrates constituting the Bench by which the jndgment is delivered were not present tbroagboJt 
the proceedings does not invalidate the jndgment ) 

Section 351 — Kote 1 

1 { 42) 29 AIR 1942 Smd 161 (162) lUt (1912) Ear 323 44 Cn L Jour 137 204 Ind Cas 31 (DB), 

iftr Fateh Khan v Emperor 


• , nquiry 

against a di^chatgcd co accused after examining and cross examining him as a prosecution witness and 
thus gathering from his own month the evidence against him, is contrary to the traditions of justice in 
Grimfnal Courts ) 



COURTS TO BE OPEN 


lS 352 Nla-2l 1966 


A Court of Session is not a criminal Court witbin the moaning of this section 
nnd bj virtue of S 193 a Court of Se^ on cannot commence proceedings against a person 
unless be has been dul> committed to tlio sessions* (see S. 190, Note 6 ) 


352.* The place in which any Criminal Court is held for the 
Courts to be open purpose of inquiring into or trying any offence shall be 
deemed an open Court, to which the public generally may have access, 
so far as the same can conveniently contain them 


Provided that the presiding Judge or Magistrate may, if he thinks 
fit, order at any stage of any inquiry into, or trial of, any particular case, 
that the public generally, or any particular person, shall not have access 
to or be or remain in, the room or building used by the Court 


la Courts to be open 

1 Evidence of pardanashin lady 

bote G 

2 Trial m jail 


Synopsis 

3 Eiclusion of police officer 
j 03 ^ Holding Court in a private place 

5 Trial m camera 


bOTB to tbe Synops s See the Notes indicated for tbs following top es 
Grounds for eselusion See l<ote 3 

Frirate place turned into court room>.Ss 411 and 449 Penal Code inapplicable See Note 4 


la Courts to be open — It is a foadamestal principle of law aod procedure 
that every Court of Justice should be open to every subject of the Hmg As was observed 
by their fjord*hips of tbe Privy Council in McPliersott v IlcPhei son} 

Publicity IS the authentic hall mark of judicial as distinct from admmistratne 
procedure The actual presence of tbe public is never of course necessary 

WTicte Courts are held in remote parts of the Province as they frequently must be 
there may bo no members of the public available to attend But even so the Court 
must be open to any tiho may present themselves for admission 
The proviso to this section however permits the presiding Judge or Magistrate to 
hold a trial in camera if he thinks fit seo Note 5 


1 Evidence of pardanashin lady — See Section 503 Note 6 

2 Trial in jail — Trial in jail is not illegal when there is nothing to show that 
•admittance was refused to anjono who desired it* It is within the discretion of the Magis 
trate to hold a trial at a place other than the court house But where ho decides to bold 
the trial m the jail premises he should pass a formal order directing that tbe trial should 

• 1882 S 352 , 1872 S 187 , 1861 S 279 


{ 99) 1689 Bat 477 (477 478) Queen Empress v ZtAo^ital (In absence of eisept oaal eireiimstancea a 
Court ought not to suddenly transfer a witness from the witneis bos to the dock and proceed against him 
along with the other accused as socb a coarse is likely to discourage the witne scs who foUow from 
telling the truth ) 

4 ( f**) 29 Ain 1912 S ad 161(162) ILB (1942) Ear S’S 44 Cri L Jour 137 201 Ind Cas 31 (DB) 

iltr Eetieh Khan y Emperor 

Section 352 — Note la 

1 (36)23 AIB193GPC246 (‘’50) 161 Ind Caa 260 1936 A C 177 105 L J P C 41 (P C) 

[See aim (43) 30 AIR 1943 Lab 14 (19) ILR (1943) Lab 791 ItCriLJouriei ‘>01 Ind Cai 299 
naeumal H3\ v Emperor (A court-room is a pobl e placo and unless the proceeding are held In 
camera or the Court for some other valid reason issues a proh b tion beforehand any person can enter 
it w thout any permit and remain there so long as he does not misbehave.)] 

Note 2 

1 cn * AIR 1917 Lab 311 (SI**) 19 Crl I. Joat 931 (953) Sakai Sinjk T Emperor (Nor lha 

prisoners were enable to communicate with their bunds or counseL) 
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•deposition of a medical 'witness and hia rcpoit and the report of n chemical examiner are 
admissible in evidence without the medical officer or the chemical examiner being called 
Similarly, under the Extradition Act, 1870, the deposition or statements on oath taken 
in a foreign Stale may, i! duly authenticated, bo received in evidence ^ These provisions 
honever, are all exceptions to the general rule of evidence that all eiidence should be 
direct (see s 60 , Evidence Act) and have no bearing on this section 

3 “All evidence ” — The words ‘all cMdencc will include tjio evidence for the 
defence as well as evidence for the prosecution ^ See also Note 1 

As to whether the name parentage, age residence and profession given in the 
heading of the deposition form part of the deposition, see the undermentioned cases* 

4 “Shall be taken in the presence of the accused ” — The section u 
iinperatne that all evidence shall be taken in the presence of the accused, or in certain 
circumstances, m the presence of his jdcadcr It is not sufficient under tfie section to read 
out to a ^Mtness his previous deposition in a former caoe and ask him if the stateinenU 
made therein are true * nor is it sufficient to read out to the accused the deposition of the 

( 70) 1870 Pun Re No 3 Cr p 4 (3) Croien v Ohazee (Do ) 


' • T Emperor (Do) 

1 30) 17 AIR 1930 Cal 228 (229) 81 Crl L Joof 916 Taftt Pramantk v Emperor 
(1900) 1900 Pun Be No 9 Cr p 21(23) 1900 Pun LB p 69 Eaehxmx Empress. 

( 72 92) 1872 189** Low Rat Bal 157 (158) Itam Looehun x Queen Empress. 

(20) 7 AIR 1920 Nag 170 (171) 16 Nag L R 30 21 Cn L Jour 486 ilt Ajodhi x Emperor 

(Section 82 (2) Evidence Act ) 

See also the following eases under S S3 of the Eudenee Act 

(19) 6 AIR 1919 All 351 (351) 20 Cri L Jonr 625 Da>t Singh x Emperor (Statement of deceased 
plamtifi examined as witness that the receipt filed by defendant accused was forgery Is admiss ble in 
evidence m ctmunal prosecution of accused ) 

( 28) 13 AIR 1928 All 140 (141) 50 All 113 107 Ind Cai 243 Earsingh Das x Gokul Prasad (State- 
ment of witness in previous suit — XVitness being — Parties to the su t difierenl — Statement net 
admissible ) 

( 87) 1897 Eat 347 (348 349) Queen Empress x Dhabi utgar 

( 73) 20 Sotb W R Cr 69 (69, 70) Queen x ilowjan 

( 74) 21 Suth XV R Cr 12 (12) Queen x Etuaree Dharte 

1 13) 14 Cn L Jour 70 (71) 18 Ind Cas 406 (Cal) Jbrahsm x Emperor 

( 29) 16 AIR 1929 Cal 822 (824) 31 Cn L Jour 809 Emperor x C A Ualhews 
( 14) 1 AIR 1914 Lab 159 (161) 15 Cn L Jour 62, Daim x Ei iperor 

( 27) 14 AIR 1927 Lab 332 (333) 8 Lab 670 28 Cn L Jouc 451 Lakal x Emperor 
( 33) 20 AIR 1933 Lab 561 (567) 34 Cn L Jooi 735 Dxwan Smgh x Fmperor 


3 ( 11) 12 Cn L Jour 605 (507, 618) 12 Ind Cas 273 39 Cal 164 In re Eudolph Stallmann (Where 
records of a German Court have been aulbenOcated in the manner prescribed by Ss 14 and 16 Engb^b 
Extradition Act which arc applicable in this coontiy sneh records are admiss ble ) 

Note 3 

1 ( 13) 14 Cn L Jour 287 (288) 19 Ind Cas 719 1912 Upp Bur Rul 15‘> Ega Fo Skem x Emperor 

2 ( 01) 20 All 108 (118) 31 Ind App 38 8 Cal XV N 241 6 Bom L R 233 8 Sar 583 (PC) UagbuUn 

X Ahmad Uusatn (No) 

( 24) 11 AIR 1924 Cal 6o8 (SCO) 80 Ind Cas 357 Lakskan Chandra x Tahitn Dhah (No ) 

( 28) 16 AIR 1928 Pat 420 (424) 7 Pat 361 29 Cn L Jour 804 Chotan Singh x Emperor (tes ) 

Note 4 

1 (70)2NWrnCR 100 (100), Queen x Ealundar Doss. 
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eoniplnmint taUen in llic aWncc of the acciiood* So also, merely recoiding a statement 
tint ttlnt the Ins to sn n contained in fi doenment nliicli i3 filed ag an exhibit h 

not enomih * The cxannintion of tho nitness mast actiiftllj bo made in the presence of the 
nccnaed It doe-j not matter hour often the same offence is tho subject of a trial, cacry 
accused Ins a nebt to ba\c tho nholc of the cxidcncc giacn and recorded in his presence 
just as if the nitncss Ind ne\er befoio gnen his testimony on tho charge* A eontra\cntion 
of the pro\ laion'? of this section is not a mere error, omission oi iriegularity and cannot 
W cured b> s 537® In croas cases and cases which ere intimntelj connected mth each 

(’OC) 4 Cri L Jour 89 (91, 9J) 8 Bom E It 539 Emperor v Ghana$Juim 

(’95) IS95 Rat 792 (793), Empress y. Salu (Testimony, boweeer, of a medical witness, especially m a 
case of murder ouebt, when he is present, to be taken fully and not in the way stated above ) 

( G®) 1 Beng L It O Cr 37 (38) Queen v Itaj J^nshna (This mode of taking evidence deprives the Court 
and jury of the opportunity of observing the demeanour of witnesses } 

(16G4) 18G4 Sulh W R Gap Ct 1 (1), Queen v SheiJc Kyatnul 
U8C1) 1 Sutb W R Cr 14 (14), Queen v Eadhy 
(1864) 18G4 Suth W R Gap Ct 38 (38), Queen v Eanye Shetklt 
(1866) 10 Sutb lY R Cr 56 (56), In re Hunger Bhoayan 


( 33] 10 AIR 1923 Cal 196 (197) SO Cal 223 21 Cn L Jour 199, ilotahur Ah t £mperor. 
('25)12 4IB 1925 Lab 19 (20) • 5 Lab 390 27 Cn L Jour 170, Lai Singh v. Emperor, 
('26)13 AIR 1926 Lab 378 (379) 27 Cti L Jour 5S5 Aftmonv Emperor. 

(’33) 20 AIR 1933 Lab 231 (232) 34 Cn L Jour 637, Sukhdev liaj v Emperor 
(‘99) 22 Jlad 453 (436) 1 Weir 739, Q«e«n*E»npress v. .{yyakaniiu. 

(’99) 2 Weir 360 (861), In re Duganna 
(•68) 2 Weir 765 (755) 

( 92) 6 C P L R Ct 83 (35), Empress v ilampiare 

('24) 11 AIR 1924 Lab 17 (18, 19) t Lab 382 23 Cri L Jour 377, J obu Thomas v. Emperor 
(’72 92) 1872.1992 Low Bur Rul 899 (399), Ega Po Turn v Empress 
( 17) 4 AIR 1917 Low But 112 (113) 17 CtiL Jour 512 (513), Nga Tha Eu v Emperor. 

('26) 15 Ain 1929 Bang 294 (283) SO Cn L Jour 786, A5<ful G<i//or v. Got md Prasad 
( 66) 6 Sutb W R Cr 7 (7), Queen v Eithen Eayal. 

[See also (’72) 17 Sutb W B Cr 5 (5) . 8 Deng L B App 63, Queen v Watxra ] 

AUo see S 512, Note 2 


('25) J2.4IB JM^Lah 19130} • 0 Lab 390:37 Cnl-JaoTJJ9,LalS>»pb r Emperor, 

[See also ( 23) 10 AIB 1923 Mad 32 (33) 46 Mad 117 • 23 Cn L Jour 743 : 69 Ind Cas C36 (DB), In re 
R K lltnmar Tlagi (Denototnal — Depo^ilioo of witnesses exammed m the previous trial cihiLitcd 

witboul witnes»e5 being eiaroined afresh — J/eW, proceedings were vitiated and consent of aecuacd 


which the charge depends as it no previous trial of other persons for participation m these occurrences 
bad eicr taken place ) 

[^ee (CG) 18C6 Boa Re No C5 Cr, p .70 (70), Crotm v. Topun 3/uf( (Evidence cannot be taken 
lypnwy)) 

S (*41) 2S AIR 1911 Oudb 20 (21) • IG Luck 853 : 41 Cn L Joot 816 190 Ind Cas 71. Penx Had’u) v. 


f iLe 


5Cr P C. 



1970 IS 353 N41 


EVIDENCE TO BE TAKEN IN PBESENCE OF ACCUSED 


other, a Court has no right to consicler at all the evidence given m one case for the 
purpose of reaching its conclusions m the other The two eases should be tried separately 
and determined pn evidence recorded in each" l^Ticre, howeaer, more than one similar 


(Committal quashed ) 


( 67) 3 Mad H C B App xsxiv (xxxit) 

{ 25) 12 AIR 1925 Nag 457 (453) 26 Cn L Jour 1289 NAtayan v Chandrahhaga (An order under 

5 145, Cr r C la wholly illegal il based on evidence recorded behind the back of a party at a tune 
when he was not a party to the proceedings nt all ) 

( 27) 14 AIR 1927 Oudh 353 (353) 28 Cn L Jour 758 ChhoUlal v Kxng Fviptror 

(34) 21 AIR 1934 Mad 691 (69'’) 53 Mod 285 38 Cn L Jour 319, Bet/i^owifer v Enperor (Com 
mitment based on evidence recorded in absencevof accused is illegal ) 

( 90) 2 Weir 259 (260) Jn re CAtnnuppan (Do) 

( 35) 22 AIR 1935 Oudh 438 (489) 11 Eock 843 36 Cn E Jour 1193 Bishrmth v Emperor (Prose 
cut on witnesses examined in-chief when accused was absent — Their cross-examination conducted in bis 
presence — Ca e proved m cross-examination StiJJ tnal is illegal ) 

ISte ( 74) 21 Suth W R Gr 60 (57) Queen v Lukhun Santhal 
( 72) 1872 Rat 66 (66) lleg v Jetha Oanesh ] 

[See also ( 06) 3 Cn L Jour 43 (43) 7 Bom E R 979, Bmpior v Nxngappa 
( 76) 2 Cal 23 (29 30) 25 Suth W R Cc 57 Queen v Bholanath Sen (Depositions of some of defence 
witnesses taken out of Court and put on record » Illegal ) 

( 81) 7 Cal 65 (68 69) 8 Cal L Rep 852 4 Sbome L B 103 Empresi v Chandra Nath Sxrkar (In a 
case of several eo-ptisoners each prisoner was convicted chiefly npon what was said by bi8 co-prisonets 
during bia absence from Court — Conviction illegal) 

( 24) 11 AIR 1924 Lah 17 (18 19) 4 Lah 882 25 Cn L Jemr 377 John Thomas Lyme y Emperor 
(Examination of witnesses—Procedure — Previous deposition read out — Ihegahty ) 

( 24) 11 AIR 1924 Lah 104 (106 107) 4 Lah 378 25 Cn L Jour 63 AUu v Emptnr (Whw 
evidence in a case is treat^ as evidence la the connler-case, the procedure is illegal and not curable 
under S 537 ) 

( 27) 14 AIR 1927 Lah 781 (782) 28 Cn L Jour 771, Thakar Singh v Emperor (Do } 

{ 28) 15 AIR 1928 Lah 380 (391) 29 Cn L Jour 282 Bayal v Emperor ] 

6 (41) 28 AIR 1941 Oudh 20 (21) 16 Luck 353 41 Cn L Jour 81b 190 Ind Cas 71 EeniMadho 
V Emperor (Use of evidence not part of the record is by itself proof of prejudice to accused — Use in 
one case of evidence produced in another case u not mere irregularity but illegality ) 

( 33) 20 AIR 1933 ilad 367 (369) 50 Mad 159 34 Cn L Jour 176 (FB) In re Mounagurusani 

Naicker (If the Judge considers himself onable to detach himsdf from extraneous considerations, 
transfer may be necessary to deliver the Judge from emlnirrassment ) 

{ 40) 27 AIR 1940 Lah 466 (467) ILB (1941) Lah 66 42 Cn L Jour 151 191 Ind Cas 332 El air 
Zlahoi led v Emperor (Cross-cases heard by one set of assessors and decided by same judgment — 
Evidence in one case imported into another case — Procedure is illegal ) 

( 38) 25 AIR 1938 Oudh 249 (249) 39 Cn L Jonr 929 Sarjii v Ei tperor (In cross cases the pro 
cedure of treating the prosecution evidence id one case as defence evidence la the other and vice versa, 
IS not warranted by any provisions of the Code and makes the trial illegal — The defect is not cored 
even If the counsel for the accused in both the cases has apphed for adopting such a procedure and 
the Government pleader has consented to it) 

( 37) 24 AIR 1937 Bang 100 (lOO) 38 Cn L Jour 641 ilaung Pa v Emperor (Cross-cases— Evidence 
for prosecution copied word for word in other case for defence and vice versa— Trial is vitiated ) 

(28) 15 AIR 1928 All 693 (593) 60 All 457 SOCnLJour337 Sukkai Ahir v Emperor (But if 
the reception of evidence required to enable the point to be decided m second case is merely a formal 
repetition of evidence which has already been given and heard by same tribunal and it is directed to 
the same issue or issues of fact its vam repetition may be reasonably waived ) 

( 83) 13 Cal L B 275 (278 279 280) Chahnors Lall v J/of« Run it 

(21) 11 AIR19’4 Cal 813 (814) 25 Cn L Jour 941 aarxhulla Ahanday Sardar Akanda (Cross- 

cases) 

(1000) 1900 Pud Re ho 26 Cr p 56 (56 57) Ilampaly Empress (Do) 

(24) 11 AIR 1921 Lah 104 (105, 106) 4.Lab 376 25 Cti L Jour 68 Allu v Emperor (Do-Such 
procedure not curable by S 637 ) 



EMDENCE TO BE T^KEN IN PRESENCE OP ACCUSED 


(S 353 N4-6I 1971 


cases arc consoliUtocl anil c\ilenco n rcconlftl in ono and used in tho other ivith tho 
consent of the accu=od, there is no contravention of this section but only a contravention 
of the rule as to direct evidence which js cnrable under S 637^ See also Note 30 on 
s 637 See al o the cases cited below ® 

5 ‘ When his personal attendance Is dispensed with — See Note 2 and Notes on 

Section flioi 

6 Evidence in criminal cases — General — See the umiermentioDCiI ca?cs l 


(‘25) 12 Ain 1925 Lah 142 (ISO) 25 Cn L JoocSSl, V»lui>ni(adT Eitperor (Cross cases ) 

(28) 15 AIR 1928 liiih 380 (381) 29 Crt L Jour 282 Ilajat \ Emperor (Do) 

TSS) 1933 Mad W K 243 (‘>41) ^riihna Ponnodni v SurtfanarayatiA A$art (Do) 

(*20) 7 AIR 1920 Low Bur 90 (90) 22 Cn h Jour 707, il A 3Iai isa v Emperor (Cross-complaints 

— Prosccuflon evidence m one cannot be treated as defence evidence m other ) 

( 16) 3 AIR 1916 Cal 912 (913) 17 Cn L Jour 439 Supertnlendent and liemembraneer of Legal 


(See ( 21} 8 AIR 1921 Low But 51 (55) 11 Low Bur Rul 73 23 Cn L Jour 49, H U Eusoof v 
Emperor (S multaneous trial of two separate cases is an illegality not curable under S 637 )] 

[But see ( 38) 25 AIR 1938 Oudh 253 (255 25C) 40 Cti L Jour 1 !rii2t Mahoi ted v Md 

Jan (^^ltDess8 answer about Ins statement m cross-case recorded— Steteoent is cross esse not 
brought on record— Procedure adopted at request of accused— i7rl(f, there could be so prejudice sod 
itregnlantj cured by S 537 }] 

7 (*26) 13 AIR 19‘’e Dorn 231 (232) 50 Bom 174 27 Cn L Jour 1335 Emperor r Barjivan Valjt 
( 80) 17 AIR 1930 3Iad 605 (o06) 53 Mad 775 31 Cn L Jour 1191, Zrxshnayja Baidu r £mperor 
(b3&) 15 AIR 1928 All 593 (593 59.>) 50 All 457 80 Cn L Jour 337, Suhhai Ahir t Emperor 

(tVbere parties consented to treat the evidence in one ca<e as eridenee in the other and no lujust ea 
followed from it the trial u uot bad ) 

Also see S 4'’3 Note 11 

8 (*29) 13 AIR 1929 Mad 906 (909) 53 Mad 69 31 Cn L Jour 1003 126 Ind Cas 488 (DB) Yeera 
Eoraian 'e Emperor (Practice of tendering important eye witnesses cited by prosecution for cross 
examination should not be encouraged) 

( 40) 27 AIR 1940 Cal 59 (59) 41 CriL Joar247 Mrs IT Waugh t Emperor (Conatet-easss — 
Slagistrate u not entitled to use evidence given in one case in other ease ) 

( 35) 22 AIR 1935 Csl 549 (550) 36 Cn L Jour 1339 Ehilith Chandra v IVanuram Maklania 
(16) 3 AIR 1916 Cal 912 (913) 17 Cn L Jour 439 SaperinUndcnt and Rente ibrsncer of Legal 

Affaire Bengal v ilon Zlokan Hoy (Coonected criminal appeals— It is irregular to make cross 
references in one case to evidence in other case ) 

(’26) IS AIR 19‘>8 Lali 34 (35) 29 Cn L Jour 531 Mahomed Ehan r Emperor (Separate charges 

Evidence must be separately recorded ) 

( 67) 14 Cal 358 (359 360] Baehu Mullah v Sta Ham Stngh (Cross cases arising out of same facts 
— Exam nmg as witnesses in one case acensed in other case— Course irregular but irregularity curable 
under S 537 ) 

( 15) 2 AIR 1915 Bom 14 (19) 16 Cn L Jour 538 BoubAat t Ei iperor (Tnal of cross-complaints 
—Evidence in one case considered in the other — Illegal } 

(87) 9 All 600 (611) 1867 All VV N 143 Queen Emprese y J7an<7rflm (Depositions in prior trial 
arising out of same facts read out with consent of accused and witnesses cross-examined — Held lhat 
though course was irregular irregularity was cored under 8 537 ) 

( 16) 3 AIR 1916 Low Bur 20 (20) 17 Cn L Jour 603 Raw Sarup v Emperor (Two persons 
separately tried for same oQence — Examinstion of one of them in the case against the other u 
irregular as it is likely to prejudice (be Magistrate against him ) 

(’24) 11 AIR 1934 Lab 22$ ("lO) 24 Cri L Jour 415 JfarainSinghr Emperor (Several cases tned 
separately — Common witnesses not examined eepantely but tfaeir evidence taken in one case read out 
to them in others with consent of accu<ods eounatlud admitted as correct— JTrld procedure though 


irregular did not prejudice accused and did not 

j of trial ) 


1 CQ-) 15 UR 1923 Lab 60 (69) L 

Stngh 

(Merelv recording slate- 

ment that what the witness haa 

document 

as an exhib t U cot 

enougli ) 



(•25) 12 tin 1925 Lab 19 (20) 

e-0 T 

(r ^ 



1972 [S 354 N 1-3, S 355] 


or HECOKDING EVIDENCE 


3S4.’“ In inquiries and trials (other than summary trials) under this 
Jianner of record Code by or before a Magistrate (other than a Presidency 
:ng cTidence oats de Magistrate) Or Sessions Judge, the evidence of the witnesses 
1 residency towns shall be recorded in the following manner. 

1 Other than summary trials* — bee hole 3 on Section 35? 

2 ‘ Other than a Presidency Magistrate ” — As to the manner in tibicb 
the eMtlence of tbo witnesses is to be recorded lij or before a Pfc«idencj Magistrate sea 
Section 3G2 

3 "In the following manner.** — The tsorcls tn the following manner 

refer to the manner as prOMded m S3 355 to 3C1* If a >3 before tbo Court as a 

xvtlness his eMdence must be recorded only no the law dirccU itr under the provisions 
of the follotving sections ® 


355«i (/) In summons cases tried before a Magistrate other than 
Eecord in summons a Presidency Magistrate, and m cases of the offences 
c^rta^i*n o0e*nees*by n^Ctitioned in sub.section (/) of section 260, clauses (6) 
first and second class to (m), both inclusive, when tried by a Magistrate of the 
Magstrates second class and in all proceedings under 

section 514 (if not in the course of a trial), the Magistrate shall make a 
memorandum of the substance of the evidence of each witness as the 
examination of the witness proceeds 


(2) Such memorandum shall be written and signed by the Magistrate 
with his own hand, and shall form part of the record 

' 1832 S 3S4 1372 S 332 1861— K<1 

f 1882 S 35S , 1872 S 333 , 1861 S 267 

( 28) 15 AIR 1928 Ub 152 (153) 29 Cn L Jour 200 Sxrajud Dm t Emperor (Recording of evidence 
p ecemeal not proper ] 

( 17) 4 AIR 1917 Oadh 200 (200) 19 OudU Cas 239 18 Cn L Jour 105 Daldeo Prasada v Emperor 
(Medical w tneaa statement of ~ Eecord ng of statement in commitment proceedings — Careless mode 
of recording condemned ) 

( 19) 6 AIR 1919 Cal 862 (871) 19 Cn L Jour 753 VenJuitaratnam t Corporation of Calaitta (Expert 
" » V « . - va allowed unless tbe relevant passages 


( 

^ prosy) 


Conviction and sentence on evidence 
I (Evidence can never be taLen by 


most analyse evidence in respect of each accused ) 

TTr..^ T, 

* oims 

iracy 

(26) 13 AIR 1926 Bom 215 (210) 27 Cn L Jour 1289 Jn i« 2/anjru Te/w (Localinquiry— Procedure 

at — Quest oning persons witliout record ng their evidence or allowing tlieir Cross-eiammat on u bad ) 
(87) 1887 Ton Re ho 41 Cr p 95 (99) Z/assan^fta«T Empress (Ctammation of pardanashin 
as viilnesies — Procedure) 

Section 354 — Mote 3 / 

1 ( 2 C) 13 AIR 19‘’8 Pat 58 (o9) 26 Crl L Jour 1475 Emperor v P/mojittiu (S 360) 

2 ( 67) 8 Sulh W n Cr 11 (12) Queen v Plodleliani 




iiEConD IN SUMMONS c\srs 


[S 355 N 1-2) 1973 


(3) If the Magistrate is prevented from making a memorandum as 
above required, he shall record the reason of his inability to do so, and 
shall cause such memorandum to be made in writing from his dictation 
in open Court, and shall sign the same, and such memorandum shall form 
part of the record 

Synopsis 

1 Legislative changes 

2 Scope ol the section 

3 Sub section (1) at section 260, clauses (b) to (m) 

4 'Shall make a memorandum ot the substance of the evidence " 

5 Each witness ’ 

e Signed by the Magistrate ' 

7 Reasons for inability to record as required 


NOTE to the Synon is See the Notes indicated for the follorrmg topics 


D Serent modes of procedure in taking eTidcncc 
under the Code See Note J 
Inapplicahilitj to summtry trials See Note 3 
Language of memo of eridenec See Note 4 
Memo of evidence need notbereado\cr SccNolc4 


>tema of evidence — Not vague but lull See 
Note 4 

Notes of evidence m summary trials — If part of 
record See Note 3 

Oa)i>-,iODto sign vitiates trial See Note G 


1 Legislative changes 

Difference betueen the Codes of IS61 and 1872 — 

Tbe provisions of the correspondiog section m tbe Code of 1861 applied only to 
Btuninons cases The Code of 1972 evtcoded tlio provisions also to cases of tbe kind referred 
to in Section 222 of that Code (now Section 2C0) 

Difference between the Codes of 1872 and 1882 — 

Tbe words otbernisc than at a summary trial after tbe words “Magistiato of tbe 
first oc second class, occurring m the Code of 1872 were omitted in s 855 of the Code of 
ISS”, as they 3tere thought to bo redundant since those woids aheady occurred in S S54 
Difference between the Codes of 1882 and 1808 — 

(1) The uords ' clauses (b) to (m) were substituted foi “clauses (b) to (k), in coii< 

sequence of offences added m section 260 * 

(2) The provisions of this section have been extended also to pioceedmgs under 

s 511 


2 Scope of the section — There arc tliree different kinds of procedure pres 
cribed by the Code in the matter of recording of evidence in tbe trial of cases 

(1) In summarj trials (S3 2C0 to 265) no eitdcnce need be recorded b> the Jlagiatrate * 

(2) In regular trials of siintraons cases bj a "Magistrate other than a Presidency 

5Iagistratc and of cases of offences mentioned in s SCO, clauses (b) to (m), and in 
proceedings under s 514 tbe Magistrate shall make a memorandum of the 
swbsfancc of the eitdence of each witness as his examination proceeds {s 355} 
In such cases, bon over, under 8 353 it i3 open to the Magistrate, if he thinks Ot, 
to take down the cv idcncc of the witnesses m the manner provided bj S 3^ or 
Section 35" 

(3) In regular ti lals ot cases not follmg witbm this section, the procedure prescribed 

b> S3. 350 to SC5 should be followed 


Section 335 — Note 2 


a mu»t be 


( ‘ ■ • V • ‘taun-j To Ssw 

(Section 3S5 has no application to summary trial of a ease under Chap. N\II of the CoJ« ) 

(34)21 kIR 1934 Bom 157 (15^) 54 Bom 299 35 Cn L Joar 841, In rippirnna Eou/yo 
t-aidar (Do ) 





1074 [S35SN3-5I 


RECORD IN SDJniONS CASES 


3 . Sub-section ( 1 ) of section 260 , clauses (b) to (m). — Section 851 
mates it clear that this and the following efictions do not apply to summary trials * Thus, 
it does not apply to cases of the offences specified m sub s (l) of S 200, clauses (b) to (m), 
if tried summarily, and therefore m such cases the llagistrato is not bonnd to mate any 
memorandum of the substance of tlie e\idenco of each witness E\ea if he mates such a 
memorandum, the notes do not form part of the record * But, if the llagistrate does not 
try the offences under the provisions of s 260 but tries them m the ordinary course, he is 
required under this section to male a momoraadum of the evidence* The High Ckiartof 
Calcutta has, however, held that such memorandum, if taten, u onid form part of the record 
and cannot be destroyed by the Magistrate* An offence of theft under Ss 370, 3S0 and 391, 
Penal C-ode, where the value of the property stolen docs not exceed Bs 50, is one falling 
under s 260. cl (d), and when tiicd regularly, is governed by this section® But a charge 
of theft under the said sections combined with a charge of previous conviction for a sunilar 
offence has been held to be a (hffetent offence not fallmg within clause (d) Neither a 
suramaiy procedure noi this section will apply to aneb a case® 

4. “Shall make a memorandum of the substance of the evidence “ — 
This section requires only a memorandum to be made of the substance of the evidence 
given Such a memorandum should not, however, be inadequate or vague,* but must 
bo fuU* 

The Code la silent as to the language in which such a memorandum is to be 
recorded, consequently, if a subordinate Magistrate, not authorized to take down evidence 
in English, records the memorandum of the substance of such evidence in English, there is 
nothing illegal m it* 

The memorandum under this section need not bo read over to the witnesses 
inasmuch as it is not evidence proper Section SCO does not apply to such cases* 

5. “ Each witness “ — The direction of the section that the Magistrate must 
make "a memorandum of tho substance of the evidence of each witness," is not complied 


Note 3 

1 (’40) 27 AIR 1940 Pat 272 (274) 41 Ccl L Joot 283. Uohttn Sheikh v Em^erOT 
( 36) 23 AIR 1936 AU 319 (319) 37 Ch L Joar 710. Eaftt MoM v Emperor. 

Cos) 2 Cn L Jour 375 (376) 3 Low Bur Rol 3 Kvcht t Emperor 

( 27) 14 AIR 1927 Bom 426 (427, 428) 28 Cri L Jour 837. Clumanlal Jilaneklal v Emperor (Sec- 
tion 355 does not apply to oQences comiog under S 261. Cl (b) ) 

('27/ 14 AIR 1927 AU 124 (124 1251 42 AU 2« 28 Cn t Jour 97, Martlos Temrt r Smperer 
provisions of Ss 263 and 264 in cases in which these sections ate appLcable, are not controlled 
by S 355 ) 

[But see ('22) 9 AIR 1922 Pat 5 (7) 23 Cn L Jour 114, Balkesar Singh v Emperor. (Submitted not 
correct )] 

2 ( 27) 14 AIR 1927 AH 124 (124) 49 All 261 28 Cn L Jour 97, Manloo t A:mpcror. 

3 (36) 23 AIR 1936 All 319 (319) 37 Cn Ii Jonr 710, Hafit ilohd v Emperor 

4 (21) ~ - - — •.math 

Ealh 

5 (’36) ■ peroT. 

(A llagistrate trying summary case in ordinary way is not required to record the evidence in the 
langnage of the Court or have it so recorded ) 

(23) 10 AIR 1923 AU 432 (433) Emperor v Bulakh* 

6 (’80) 2 Weir 432 (432, 433) Iligh Court ProeeedwffS gSth October 2S8D No 21 JO 
( 78) Weir 3rd Edition 921 (921) 2 Weir 324 

Note 4 

1. ( 82) 6 All 224 (226) 1882 All W N 240, Larait* v Bam Dial 

2 (*24) 11 AIR 1924 Cal 641 (541) 24 Cn It Jonr 688, CaHo<fa Daisya t Srxmanla Ghosh 
3. (’96) 19 Mad 2C9 (270) 2 Wcir 433 6 Mad L Jour 134, Queen'Empress v Oopal Goundan. (Even 
If it is irregular, 8 637 applies ) 

4 (•23) 10 AIR 1923 Pat 157 (157) 23 Cn It Jonr 120, Mohammad Zshag v Emperor 
(’91) 2 Wclr 433 (433), High Court Proeeedtngt, 31st October 1S04, No 2078 



TIECORP IN SUMMONS CASES 


[S 355 N 5-7, S 3561 1076 


TTitb a incro statement tint n tmIdcss exactly ns another' Seo also S 35C 

6 “Signed by the Magistrate *’ — It ^as held in the undermentioned case' 
that an omission by tie Magistrate to sign the memorandum o£ the substance of the 
■c\ idence recorded b> 1 im vitiated the Ina! But in x lexv of the decision of the Pm y Council 
in Abdul Hahman v Evipeiot * the failure of the Magistrate merely to sign the memo 
random cannot l>c rcgardc<l as snflicient by itself to vitiate the corn iction ® 

7 Reasons for inability to record as required — Sub section (3) requires 
that the 'Magistrate must make a memorandum of the substance of the exidence uith his 
oivn hand unless he records x alid reasons for not doing so IIo is not entitled to attend to 
•other uork during the hearing of the case anl to plead tliat other xvork as the reason for 
Ins maVihtj to comilj uitli this lequirement' 

3S6.* (/) In all other trials before Courts of Session and Magistrates 
Record in other (other than Presidency Magistrates), and in all inquiries 
cases oQtsde pres under Chapters Xll and XVIII, the evidence of each witness 

dency towns shall be taken down in writing in the language of the Court 

by the Magistrate or Sessions Judge, or in his presence and hearing and 
under his personal direction and superintendence and shall be signed by the 
Magistrate or Sessions Judge 

(2) When the evidence of such witness is given in English, the 
Et deace gven Magistrate or Sessions Judge may take it down in that 

la EegU b language with hts own hand, and, unless the accused is 

iamihar with English, or the language of the Court is English, an authen 
ticated translation of such evidence in the language of the Court shall form 
part of the record 

(2A) When the evidence of such witness is given in any other 
language, not being English, than the language of the Court, the Magistrate 
or Sessions Judge may take it down in that language with his own hand, 
or cause it to be taken down in that language in his presence and hearing 
and under his personal direction and superintendence, and an authenticated 
translation of such evidence in the language ol the Court or in English 
shall form part of the record 

( 3 ) In cases in which the evidence is not taken down in writing by 
MemoraDduai wbeneri the Magistrate Or Sessions Judge, he shall, as the 

dence not taken down by examination of each Witness proceeds, make a memo 
the Mag strata or jgjge randum of the substancc of what such witness deposes, 
bmselt and such memorandum shall be written and signed by 

* 1882 S 3S6 1872 5 334 1861 S 195 

Note S 

1 ( 75) ‘’1 Suth U n Cr 7C ("7) v Ptissiek Das, 

Note 6 

1 ( S'*) 9 AIR 19>2 Pat 5 (7) 23 Cri L Jour 114 BaVetsar Sinyli v Emperor (The decision LoUj 
that S 353 appl cs to aummary trials >— This is wrong — See Note 3 ) 

2 f»") 14 AIR 1927 PC 44 (17) 51 1 A 96 28CnLJour2a9 6 Rang 53 (P C) 

3 (40) 27 AIR 1910 Pat 27» (274) 41 CrILJt)w933 AfeAiin SArilA v Emperor (Even otherwue 
in a ease gOTerned by S 263 the Magistrate need not record the evidence of witnesses Inajnnch as 
S 263 mud be read as an except on to tbe genenl |•IOTUloa contained In S 35 j (1) ) 

Note 7 

1 (*37) 24 AIR 1937 Oadh 126 (127) 39 Crt I* Joat 150 Emperor v JagmoJiAn Stn^K (Tbe irregola* 
r ty is elearly of much more than a techn eal natare.) 



1976 IS 356 N 1-4] 


HEOORD IN CASES OUTSIDE PBESIDENOy TOWNS 


the Magistrate or Sessions Judge with his own hand, and shall form part 
of the record 

(«) If the Magistrate or Sessions Judge is prevented from making a 
memorandum as above required, he shall record the reason of his inability 
to make it. 

Synopsis 

1 Legislative changes 7 Language of the Court 

2 Scope of the section. 8 * Shall be signed ' 

3 " In all other trjals ’ See hole 2 9 Record of oath 

4 Proceedings for security for good be- 9a Sub section (2) 

haviour 10 Sub section (2A) 

5 Record of evidence — Sub-section (1) 11 Sub section (3) 

d Evidence of each witness shall be taken 12 Sub section (4) 

hOTB to the Synopsis See tlie Notes ind cated for the following topics 
Attestation in presence of the nceusecl See Note 8 Refusal to s gn — No offence See Note 8 

Deposition destroyed — Valnc of meuio See Note 5 bignatare by presiding Judge and not all Judge- 

Des rabil ty of shorthand notes in sessions Note 8 

See Note II Sgnature of deponent bee Note 8 

Irregularity in tneinorandnm of eviUnce See bub-section (3) is supplementary to sub-section {!> 

and does not override it See Note 11 

Provision mandatory See Note 5 Vernacular record more rel nl le than notes St'e 

Record in different language— Effect See Note 5 Note S 

1 Legislative changes — Change made in 1923— Sub s ( 2 A) nas netilj 
by the Code of Crinnaal Proceilucc (Amemlraent) Act 18 iNViii] of 1923 

2 Scope of the section — Section 855 provides for the manner m nbicb 
evidence is to be recorded m certain specified cases This section provides for the manner 
of recording of evidence in all other trtaU before Magistrates and Courts of Session and 
m all inquiries under chapters and Win This section applies only to cases to uhich 
the provisions of s 835 do not apply* 

3 In all oihcf trials, —See Nele'^ 

4 Proceedings for security for good behaviour — An inquiry in s 
proceeding for demanding seoiiity for good bebatiour should, under the provisions of 
S 117 be conducted and evidence recorded as in warrant cases The manner m which 
evidence is to be recorded in warrant coses is that prescribed by this section and eonse 
quently evidence in inquiries under s ll7 on an order for security for good behaviour, 
should be taken in the manner prescribed by tins section ' 

Section 356 — . Note 2 

1 (32) 29 AIR 1932 S off 245(146) 26SndI*R3S3 3i OnhSoai 218 Natho Ji.han r E iperor 
( 94) 21 Cal 727 (730) Balkoo Lai t Do n Lajl (Inqu ry under S 147 ) 

( 03) 30 Cal 608 (514) 7 Cal W N 404, Svrjya Kanta v lUnt Cftanefer (Sixtion 145 Cr P C ) 

( 25) 12 AIR 1925 Cal 822 (8'’6) 52 Cal 721 26 Cn I. Joor 1194 (FR) Narvidra Chandra v Sabarah 
Bhuxya (Inquiry under S 145— Also the question whether S 360 applies to inquiry under S 145 refer 
red to Full Bench in this case answered In affinnative } 

( 25) 12 AIR 1925 Oudb 286 (*’86) 26 Cn L Jour 70 Vo/iflmi lad Ayuh v Sarfarat iht tad 

(Sect on 145 Cr P C ) 

( 73) 20 Suth W R Cr 14 (14) Kheltroi tony Daft y Sreenath Strkar (Do ) 

( 15) 2 AIR 1915 Cal 664 (665) 16 Cn L Jour 192 (192) 42 Cal 381 Sadananda Vandal r Krtsia 
Vandal 

( 28) 16 AIR 1028 Oudb 112 (112) 29 Cn h Jour 70 Su tra» Singh v E jperor 
Also see 8 145 Note 39 

2 { 36) 23 AIR 1936 AU 319 (310) 37 Cn L Jour 710 HafiM Md Tlaftq Aht tad v Emperor 

Note 4 

1 ( 25) 12 A I R 1925 Cal 720 (721) 52 Cal 632 26 Ctt L Jour 1240 Sanalan BhatlaeJ arya v. 
Emperor (Case under 8 SCO accepting the pniic pie staled above } 
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5 Record of evidence — Sub section (1) — Undci tins section tl c cntito 
tMleuce mist Iw tocoiilcil fiiUj ' titliti l\ the Magistrate liimself or b> somcboclj clso 
nnler bis direction and m Ins jrcscnc in the lacgwaoO of the Court Ibis iioiision is 
maudatorj and an onus on to reconl tic iMloncc in the mmner irovided is a nntcriil 
irregularitj s ifbciont to set aside the iroccelmgs* Hut where eiidcnce is recorded but not 
m the language of ihc ( o ut the defect is mortlj an irregularity and not an illcgalitj w Inch 
would Mtiate the trial The essence of tho lulc contamc I in sub a (l) is the taking down in 
w ritmg of the evidence of each w itness and not the tal mg dow n in w riting of tho same in tlio 
language oi the Court ns is shown bj tlio iro\j3ionsof s 357 under which if thorrovincial 
Government so directs tho CMdonce nny lo tnl en down in the mother tongue of the Judgo 
or in y nglish ^ So where the error is only one of procedure and does not go to the root 
of the trial an! neither ciusca prejudice to the accused nor occasions a failnro of justice, 
it la cured b> S 537 * 

Oenerallj speaking where caidenco is given b> a witness in his own language the 
vernacular record is alwajs more reliable and entitled to greater weight than tho 
inemarandum which the Judge makes m Lnglish® ^^^c^e however, the deposition taken 
down in the language of the Court is deslrojed and the memorandum m English made by 
the Magistrate under subs (3) is verj full and careful a conviction based on such a 
memorandum is not im alid ® 

6 Evidence of each witness shall be taken — Taking down OMdenec 
means taking dow n the statement of a witness tn full as he deposes ^ Therefoie where a 
Magistrate m rccoiding the evidence of a medical witness, instead of taking down his 

Note S 

1 (22) 9 AIB 19'>2 Pat 40 (41) 23 Crt L Jour 216 Luch n Lai v E nperor (In ibis case t nder S 302, 


2 

J/andat (Case under S 145 Cr T C) 

(90) 1890 All WK 164 (Id >) UataiLatf Ananlllatt 
( 19] 6 AIR 1919 All 04 (64) 21 Cn L Joor 26 Udit Narain v E npero 

r , ^ ^ f.f, . . f. 


Ch MI) 

(31) 18 AIR 1931 All 3 (0) 63 All 173 3»CnLJour3<i KaUu y Bashxruddm (Case nndet S 14^. 

Cr r C — Mere break ng of Impcratue atatotor; rule n not enough lo vitiate trial The Court should 

con ider the gravity of the irregularity or omus on and whether it might have worked actual Idjj lico 
to the accused ) 

( 3'’) 19 AIR 1931 S nd 145 (146) 26 S nd L B 353 31 Cn L Jour 216 A’af/io/ihan v £ iprrar 
AhoeeeS 145 Note 39 

5 (23) 10 AIR 10^3 Lab 1C7 (16S) 24CnLJoarCia Sadhu SinjhT E iptror 

6 (f3)18S3 UIW g2’GC>'>c) £,,jrr«v .liAif i/nsain 

Note 6 

I (41) 31 AIR 1941 Nag 320 (323) ILR (1913) Nag 533 4CCrLJourC01 *’19 Ind Cat 337 AnnuUf 
Multi bfjv t rttperor (Tl e etatement* shooU Lotoken down in full and not ooii]pre:>3ed— The purp>e 
of the cross-exam nation U defeated when a JndeC records the answers of a w tness to several qurst 
in a s ogle statement) 


f 
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HECOHD IN CASES OUTSIDE PHESIDENCY TOWNS 


■statements simply reconled that the injaries on the accused -were fuUj detailed m the 
■medical certificate, the procedure is improper ® The e^ idence of each vritncss must bo taken 
-as the examination proceeds and this reqnirement is not complied ivith by a mere record 
that a uitness ^deposes ns the Inst witness did ® or “corroborates another ^Mtnes3^ 

The practice of recording cMdenco piecemeal and not at a stretch 13 highly 
irregular ® 

The record of the deposition of each witness in the Sessions Court must bo a faithful 
Tecord of what the ^ itncss states in that Court and it is improper while so recording the 
deposition to base it on the deposition as recorded bj tho committing Court* 

7 Language of the Court — Tho language of tho Court is that determined bj 
the PiOMncial Government under s 658 

8 “Shall be signed ” — The presiding officer of the Court must sign the 
deposition of the witness examined by him The object is to ensuro tho accuracy of the 
•■ecord ^ 

WTiero the Court is composed of more than one Tiidge it is not neces'sarj that all 
the Judges should sign tho deposition It is enough if tho presiding Judge signs it* 

There is no prov ision of Ian which makes it obligatory on the Court to attest the 
deposition in the presence of the accused, though it is desirable that the depositions should 
be taken and attested in the presence of the accused and a few apt words written on the 
face of the deposition to make it apparent that this has been done* Sco S 609 vihich 
makes such a thing obligatory for the purpose of that section 

The signature of tho deponent is not made compulsorj though it is desirable that 
such signatures also should be obtained A refusal to sign a deposition however is not 
An offence under S ISO of the Penal Code * 

9 Record of oath —There 13 nothing in the Code or elsewhere which requires 
-a Court examining a witness to record the fact that the oath was administered to him 
"Where the record does not show that the oath was administered to a witness the reasonable 
presumption in the absence of any suggestion to tlio contrary would bo that proper 
procedure was followed and the oath duly admuusteted * 

9a Sub section (2) — Sub section ( 2 ) must bo read subject to S 357 So where 
'evidence is recorded m English as per directions of the Provincial Govermuent under 

2 ( 28) 15 AIR 19'’8 Lah 69 (69) 28 C« L Jour 969 Bhag Singh v Er tperor 

3 (1863) 1 Bom H C R Cr 91 (92) Beg v Byha 

( 64) 1864 Suth W R Gap Cr 18 (18) Queen v MuUee Nudiyo 

4 (1900 C2) 1900 02 Low Bar Rol 238 (241) Chit Tun t The Crown 

( 93 1900) 1693 1900 Low Bar Rul 6‘’6 (627) Nga Ngjvn Bj» v Queen Ei ipress 

5 ( 15) 2 AIR 1915 Cal 558 (56^) 16 Cri L Jour 424 (429) 42 Cal 313 if Meredith y Sanjtbam 
Dasst 

, rahii i V Emperor (Examination 

■ jperor (Prosecution evidence 

recorded piecemeal ) 

6 (44) 31 AIR 1914 Nag 320 (323) ILR (1945) Nag 533 46 Cri L Jour 601 219 Ind Cas 337 Jkhu 
tej Jlfj fcji ibeg v Ei tperor 

Note 8 

1 ( *’8) 15 AIR 1928 Lali 125 (127) 29 Cn L Jour 212, Taj Mol ammad v E, xperor 

•(91) Oudh Sel Cas No 192 p 248 (249) Quttn Ei tpress y Banhu (Mere imt ailing la not 
signing) 

2 ( 28) 15 AIR 19‘’3 Lah 125 (127) 29 Cr» Ii Joar 212 Taj Mohat mad y Ei tperor 

3 (83)10 All 174 (178) 1883 AU W N 11, QueenEitprea y Pohp Singh (Case under 3 509 

Cr r C) 

-4 ( 71) 1 We 1 112 (113) High Court Proeeedtnga 0th January 1S7J No iO 

Notes 

1 (14) 15 Cri L Jour 19 (20) 35 All 675 22 Ind Cas 1C3 Alinicd v Emperor 
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(S 356 N9a-l2l 1970 


6 35" there i3 no occnsion to call m aM tho pro^ isions of snb 9 (2) of tins section to justify 
the recording of evidence in f nglisb and hcnco the requirement of that sub section as to an 
nuthenticated translation of tho ovidenco m tie language of tl o Court cannot come into 
oxx)ration * 

10 Sub section (2A) — Tbia sub section uaa ncnlj added m 1023 The reason 
as thus stated m the Statement of Objects and Reasons 

Section 35C docs not pro\ido for CMdenco being taken down m anj other 
language than that of tho Coirt oi if tlo languago of tho Court is not Fnglish m 
English The result is a certain loss of accuracy uhcne\er evidence is gi\en m a 
third language as it has to be translatctl into and taken doun m the languago of tho 
Court or in L nglish The object of the amendment is to secure greater accutacj and 
to as Old waste of time in translation * 

11 Sub section (3) — The provis ons of this sub section apply only to cases m 
ubich the ea idcnce recorded under sub s (I) is not recorded in the Magistrate s own band ^ 
It 13 supplemontarj to the provi ions in subs (1) and cannot override the provisions 
therein* Whore therefore there is onl> a memorandum in English and such a 
memorandum is not made as the csaminalion of each witness is proceeding and it is not 
s gned by the Judge the irregularity is so serious that the conviction wiU bo quashed* But 
■uhere the evidence is recoided in Uie languago of the Coint and the Jlagistiate does not 
make a meinoranduin in English the failure is only an irrcgularitj which is curable by 
Section 637 ♦ 

The Calcutta Higli Court has suggested in the undermentioned case* that provisions 
should be made for recording full and accurate «bortband notes of proceedings at sessions 
trials 


12 Sub section (4) — The Magistrate or the Sessions Judge when he does not 
himself take down the evidence m writing is bound under sub s (3) to make a memo 
randum of the substance of tho evidence and this must bo written and signed by the 
Slagistrate with bis own hand unless he is prevented from doing so in which case be must, 
under sub s (4) record tho reason of bis inabilitj to make it Pressure of other work is not 
a valid reason within the meaning of this sub section* 


Note 9a 

2 ( 43) 30 A I R 1S43 Cal S-’ (35) ILB (lOI**) 2 Cal 136 41 Ca E Jour 386 205 Ind Cas 439 (D B] 
Aafci Rdsool T E peror (Under S 357 Froruic at Oovemment empowering Court of Session to 
record eTidcncc in Engl sb — S S5G (2) does not come into operation ) 

Note 10 

1 Statement of Objects and Bcasono 19^1 

Note 11 

1 ( 15) 2 AIR 1915 Cal CS4 (665) 16 Cn LJonr 192(19’) i** Cal 331 Sadanondn irnninf v ATrufa 
llandal 

2 (15) 2 AIR 1915 Cal 664 (665) 1C Cn L Jonr 192 (19’) 4’ Cal 331 Said lanid J/andsf r f ris/a 
l/andal 


Fn peror (Evidence not recorded in Magistrato a own band— But all evidence taken In presence and 
hearing and under personal d reel on and eapenDtendrace of Jlagi-tratc and read over to accused in 

pnvenee of hii pleader and adm tUd to be correct lltld, failure lo make memorandum nnJer 

sub-a (3) only an irregularity )] 

5 ( 24) 11 AIR 1924 Cil 257 (289) 25 Cri L Jour 817 (FB) E nperor v Ddrftnfrd 

Also see S 271 Note 11 

Note 12 

1 (37)24 AlR193"OLdhl‘>6(12") S3 Cn L Jour ISO rmperer v Jaymekan. (7/eU that Slagirtrale 
Laving failed to pev undnided attention to ease tnol eras ni^ted ) 
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LANGLAGE OF RECOPD OF EVIDENCE 


357*’' (/) The “[Provincial Government! may direct that in any 
Langaago of record district or part of a district, or in proceedings before any 
of evidence Court of Session, or before any Magistrate or class of 

Magistrates the evidence of each witness shall, in the cases referred to in 
section 356, be taken down by the Sessions Judge or Magistrate with his 
own hand and in his mother-tongue, unless he is prevented by any sufficient 
reason from taking down the evidence of any witness, in which case he shall 
record the reason of his inability to do so and shall cause the evidence to 
be taken down in writing from his dictation in open Court 

( 2 ) The evidence so taken down shall be signed by the Sessions Judge 
or Magistrate, and shall form part of the record 

Provided that the “(Provincial Government! may direct the Sessions 
Judge or Magistrate to take down the evidence m the English language or 
in the language of the Court, although such language is not his mother- 
tongue 

a SahsUtuitd by A O for Local Government 

1 Scope of the section — This section applies only to eMdence taken under 
s 356 ^ Tho authority conferred under this section is personal to tbo particular oflicer on 
rvhom it is conferred and is in force only while he is m the district or part of the district 
in which it IS conferred* Put wheio such an ofiBcer 13 transferred to another district and 
he takes down depositions in his own handwriting without authority for that district and 
commits tho accused, the commitment although irroguki, is not invalid unless the accused 
IS prejudiced thereby ’ 

Where a Sessions Judge without recording any reasons as to his inability to take 
down the evidence in bis own hand dictates tho evidence in open Court to a stenographei 
who takes it down m shorthand and subsequently transcribes it into a typed record m 
English and that typed iccord is signed by tho Judge and forms part of the record and not 
the shorthand notes the procedure constitutes an irregularity so vital as to vitiate the trial * 

35S.f In cases of the kind mentioned in section 355, the Magistrate 
Option to Magia may, if he thinks fit, take down the evidence of any witness 
trate in cases under m the manner prdvided in section 356, or, if within the local 
sect OQ 355 limits of the jurisdiction of such Magistrate the Provincial 

Government] has made the order referred to in section 357, in the manner 
provided in the same section 
a Subshtuled by A 0 far Local Government 

1 ‘ If he thinks fit ” — Fven in coses of the kind specified in S 355 the 
Magistrate may takedown the evidence in the manner mentioned in S 356 i/ he thinks fit 
to do so as for evample where it appears that a witness is giving false evidence and that 
it 13 likely to be necessary to start cnmmal proceedings against him 


* 1882 S 357 1872 S 33S, 1861 S 196 

t 1882 S 358 1872 S 336 1861 S 268 


Sect on 357 — Note 1 

1. ( 9C) 19 51 »d 2C9 (270) ’’ Weir 433 6 Niad L Jonr 134 Queen v Oopal Ooundan 

2 (69) 2 Wcir 434 (431) // 0 Proceedings Noietaher 1869 No 2330 
( 83) 2 Weir 434 (435) In re CJtalhanadtjtl Nayar 

3 (83) 3 Wc r 434 (435) In re Chathanadtjtl Kelu Najfar 

4 (43) 80 Ain 1913 Pesli 21 (22) 44 Cri L Jour 3‘>9 205 Ind Cia 134 (DB) Satin Uur 
T Emperor 
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Mode of record n„ evi 359. (/) Evidence taken under section 356 or 

dence under ecction 350 section 357 Shall not Ordinarily be taken down m the 
or secuoa 35" form of question and answer, but in the form of a 

narrative 

( 2 ) The Magistrate or Sessions Judge may, in his discretion, take 
down, or cause to be taken down, any particular question and answer 

1 Scope of the section — Ibis section prescribes the nioilo of recording 
eMdence under 3oG nnd 3 j 7 It directs that the evidence sbnll otdmarilj be taken donn 
m the form of n »iai raliif In doing ««, the Judge should adhere, as far as posaible, to 
the -words ivctual]\ used cither in the question 01 m the nosiicr gnen by the witness The 
\roMsions of lau cannot bo said to bo complied with by recording a payap/itase of the 
cMdence given by the ■uitncss'^ The ordmarj, proiiec ami comcnient way of recording the 
evidence is to take it down m the first iierson evactlj as spoken by the witness^ 

The Judge la not bound to make teibatim lecord of an> particular question and 
answer It is left to the discretion of Uie Judge, if cither side specially requests him to do so 

A Judge may also hiin»elf question tho witnc*^ and record his question and 
answer under S 1G5 of tho Evidence Act, hut this power should be exeicised with discretion 
and within Imnts as it is unfair to the accuse<l to anticipate or break the thread of his 
cross-esammation * 

2 Recording of questions disallowed. — Sections 55G to 8C0 do not require 
that when a Magistrate disallows questions m cross e-aammation be must inal 0 a note of 
this on the record It has been held that if Umj Magistrate notes on the record each question 
that 13 disallowed the procedure defeats its own object which is to get on with the caso, 
but when a queifios disallowed js important, oi there is a reasonable doubt whether it 
should not be allowed, it may be useful for the hlagistrate to note the question and his 
reasons for disallowing it This is, howevci, entirely a matter for the discretion of the 
Magistrate* A contrary new bos, however, been taken in the undermentioned cases* to 
the effect that if a question is disallowed on tho ground of irrelevancy or on other grounds, 
the deposition should show what the question is and the tcason for disallowing it 

360.f (/) As the evidence of each witness taken under section 356 
Trocedure in regard or section 357 IS Completed, it shall be read over to him 
to eucb evidence when m the presence ol the accused, if in attendance, or of his 
completed pleader, if he appears by pleader, and shall, if necessary, 

be corrected 

* 1882 S 359, 1872 S 333, IBSl S 198 
I 1882 S 360, 1872 : S 339. 1861 S 198 

Section 359 — Note 1 

1 ( 05) 2 Cn L Jour 133 (142) 11 Bor L R 8, Sau v Fvtyeror (But the Court u not bound to 


» words 10 which a witness 

. ■ ■ /aXar Fhan (recording of 

evidence lo third jwrson causes awkw srdness, coofuston end wa°le Of time ) 

( 83) 18*3 All W N 12 (12). Ftnpress r Bolwaiil SmjA 
3 1 03) 2 Crl L Jour 133 {U3, 111) II Bor I. E 8, A’ja Sate v Finperw 
Note 2 
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PBOOEDUEE WHEN EVIDENCE COJIPEETED 


(2) If the Witness denies the correctness of any part of the evidence 
when the same is read over to him, the Magistrate or Sessions Judge 
may, instead of correcting the evidence, make a memorandum thereon of 
the objection made to it by the witness, and shall add such remarks as he 
thinks necessary. 


(3) If the evidence is taken down in a language different from that in 
which It has been given and the witness does not understand the language 
m which it is taken down, the evidence so taken down shall be interpreted 
to him in the language in which it was given, or in a language which he 
understands. 


SynopsU 


1 . Legislative changes. 

2 Scope and applicability 0 ! the section. 

3 Shall be read over to the witness _ Sub> 

section (1) 

4 In the presence oi the accused or of his 

pleader. 


5. "As the evidence of each witness 

is completed." 

6 "And shall, if necessary, be corrected " 

7. Shall be interpreted to the witness 
8 Non-compliance with the section— Effect 
of 

9. Revision. 


hOTE to the Synopsis Sec the Notes indicated for the following topics: 


Accused not entitled to suggest corrections See 
Notes 2 and 4 

Applicability to Defence of ludia Act, 1915 See 
Note 2 

Applicability to Chapters VIII and XII. See Note 4 
FaUure to tend over See Note 8 
Banding over deposition — Insufficient See Note 3 
Interpretation to accused See Note 7 
Interpretation without reading over See Note 7 
Not to be read over as each sentence is recorded 
See Note 6 

Presence and not hearing See Note 4 


Prosecution of witness for perjury See Note 8 
Reading over after all witnesses are examined Seo 
Note 5. 

Beading deposition before vakU of one of several 
Acen^M See Note 4 

Beading over during examination of another wit- 
ness bee Note 3 

Bead over after cross examination on another day. 
See Note 5 

Becord of ‘read over*. See Notes 3 and 8 
Section, if mandatory See Notes S, S, 7 and 6 
Swearing interpreters See Note 7 and 8 648 


1. Legislative changes — There xrns so difference between the corresponding 
sections of the Codes of I 8 CI and 1872 
Difference hctneen the Codes of 1872, 1882 and 1896 — 

( 1 ) The words "or of his agent, when his personal attendance is dispensed with and 

ho appears by agent" -were replaced in the 1832 Code by the words "or of his 
pleader ” 

(2) Section 339 of the Code of 1872, provided that the witness "may require his 

evidence to be interpreted to him” The Code of 1882 and the present Code 
provide that the evidence “shall be interpreted to him " 


2. Scope and applicability of the section. — Sections 356 and 357 prescribe 
the manner of taking evidence in the cases mentioned therein. This section enacts the 
procedure to be followed after the evidence is completed The evidence should be read oicr 
to the witness or interpreted to him if it has been taken down m k. language which the 
witness does not understand Such reading over or interpretation should be done in the 
presence of the accused or of his pleadei i£ the accused appears by pleader. 

The object of the provision is fo obtam an accurate record from the witness of 
what he really means to say and to give him an opportunity of correcting the words which 
the Magistrate or his clerk has taken down ^ It js not to enable the accused or his adi ocato 


Section 360 — Note 2 

1 (’27) 14 AIR 1927 P C 44 (47) . 6 Rang 53 . 64 Ind App 96 : 28 CrI L Jour 259 (PC), Abdul 
Bahman v. Emferor. 
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to suggest eoncctions* See also Note 4 

3 Shall be read over to the vi^itness — Sub section (1) — Under s loo 
of the Code of 18C1 it was neccssarj that ft memoiandum should be sir/ned and attached 
to the deposition of each witness to the effect that the evidence was read o\er to him and 
that he acknowledged the same to le coricct* This irovision has not been enacted in the 
present Code It is therefore not imi«ratne though desirable under the present Code 
that a record be made by the Jlagistratc that the deposition was read over to the witness 
in the I re«encc of the accused ^ 

It was 1 eld in the undeimentioncd case^ that the section is mandaloiy and not 
nierelj diicctoij and the evidence of a witness must be lead oiei to him in the presence 
of the accused or of hia pleader though it may take a considerable time to do so The view 
that this section is mandatory cannot however be said to be correct after the decision of 
their Lordships of the Privy Council in Abdul Bahman v Empeior* in which it 
has been held that the provisions of this section are not absolutely prohibitory and 
that a non compliance with the section is curable under s 637 when it is unaccom- 
panied by any probable suggestion of any failure of justice having been thereby occa- 
sioned It is not a sufEcient comidiance with the section to merely hand over to the 
witness his deposition so that he may read it over bimself® It was held m the under. 


[S«« ( 40) 27 AIR 1940 Nag ^10 (413) 41 Crt L Jour 697 1940 Nag L Jour 166 (170) 188 Ind Cas 
883 (869) Skeoskanhar DhonAbaji v Emperor (This sect on is luteuded to protect the accused as 
well as the witoesses )] 

[See also ( 26) 13 AIR 1926 Rang 53 (61) 27 Cri L Jour 669 Abdul Rahman v Emperor 
( 85) 12 AIR 19^3 Pat 373 (J79) 4 Pat 831 SS Cei L Joae 932 Bhagiaat Singh r Emperor 
( 71) 1871 Eat 34 (54) Reg y Bal Ertshna ] 

2 (27) 14 AIR 1927 P C 44 (47) 34 lud App 96 5 Bang 33 86 Cri L Jour 259 (PC) .t&dut 
Rahman v Emperor 

The folloioing cases holding that the object ts to gne the accused an opportunitp of checking the 
correctness of the depostfton must take t to be m to iger taw 

( 12] 13 Cn L Jour 369 (372) 13 lud Cas 985 1 Upper Bur Eul 123 Nga San v Emperor 

(24) 11 AIR 19’4 Cal 869 (890 891) 32 Cal 159 26 Cn L Jour 201 EiratalGhosey Emperor 

Note 3 

1 ( 70) 13 Snth W R Cr 1 (7) 4 Beug L R App I In re Uokesk Ohunder 
( 67) 8 SutU W R Ct 63 (64) Queen v Issitr Raul 

1 70) 2 N W P n C E 132 (137) Queen v Lehhraj 

( 71) 16 Suth W R Cr 61 (61) Queen v lludun Mvndle (Memorandum was a sufGcieuC proof untiA 
the coutrary was shown that the depoaeut understood all that was written down ) 

( 70) 13 Snth W R Ct 17 (18) Queen v Eossetn Sirdar 
{See also (69) 12 Sutb W R Cr 44 (45) 3 Beng L B App Cr 39 Queen y itadlioo] 

2 ( 2j) 12 AIR 1925 Pat 723 (725) 26 Cti L Jour 9'»7 Rameshar fit igh v Emperor 
(■27) 14 AIR 1927 Pat 100 (102) 28 Cn L Jour 77 Arju i Eurmi y Emperor 

( ‘^5) 12 AIR 1925 Pat 376 (380) 4 Pat 231 26 Cn L Jour 93** Bhagwat y Emperor 

3 (26) 13 AIR 19‘’6 Cal 157 (158) 27 CnL Jour 375 AMttlJ/alhefcv Emperor 

(21) 11 AIR 1924 Cal 889 (889 691) S'* Cal 159 26 Cn L Jour 201, Hiralal GAosh t Emperor 
(21) 8 AIR 1921 Pat 149 (150) 22 Cr L Jour 568 Barhmdeo Singh y Emperor 
(09) 10 Cn L Jour 581 (583) 36 Cal 9o5 4lDdCas4l6 Ayottsh Chandra y Emperor 
( 70) 14 Sulh VV R Cr 13 (14) Queen t Parbully Chum 

( 25) 12 VIR lO^’S Mad 1306 (1206) 49 Mad 71 26 Cn L Jour 1587, In re Kuppa iludaliar (Non 
compliance was held an illegal ty) 

(25) 12 AIR 1925 Pat 378 (379) 4 Fat 231 26CnLJoQt932 Bhagwat Singh y Emperor 
{ 29) 16 AIR 1929 Mad 662 (863) 52 Mad 995 31 Cn L Jour 273 Daraoiarm v Emperor 

4 (27) 14 AIR 1927 I C 44 (49) S4IndAi*p96 28 CnL Jour 259 5 Bacg 53 (P C) ' 

Also Bee Note 8 on this fcct on and Note 6 on S 537 

5 (27) 14 AIR 1927 PC 44 {4e) 54IodArp96 5 Rang S3 23 Cn L Jour 359 (PC) ^Mul italiman 
V Emperor (Though it may be allowed if the Magistrate a pronnnciaton Is defective or (he witness 
is deaf ) 

( 23) 12 AIR 1925 Cal IPO (1120) 26 Cn L Jour 951 Sahorah IledU v Emperor 
(•2o) 12 AIR 1925Cal7e‘>(7e3) 52 Cal 431 26 Cn L Jour 1X78 Md Taiin t Empn-or 
( 14) I AIR 1914 CaJ 769(790) 42Cal240 lSCnLJonr4'3 Emperor y Jojendra 
( 25) 12 AIR 1925 Pttt 723 {"’5J 26 Cn L Jour 927| Jlaneshar SinyV v Emperor 


r 
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liientioncd cases” that it t\oii1c 1 not he a compliance nith the section if the evidence is read 
over to the witness while another witness is hemg crammed, the rca«on being that the 
accused cannot at one and the same time listen to the evidence that is being read over 
and to the evidence of a fresh witness that is being rccortlcd. On this question their Lord- 
ships of the Privy Council have held m Abdul Rahman v. Lmpero)'^ above cited, that 
although it will be a better course if depositions other than mere formal ones were read 
over so that the accused or his ideader could hear them and give his undivided attention 
to them, yet it would he no violation of the provisions of this section if the de^os^lon of 
one witness is read over while other stages of the case are proceeding, as “the primary 
object 13 to fi\ the witness and to inahlo him to protect himself against any inaceurac> in 
the words taken down from his lips " 

4. In the presence of the accused or of his pleader. The evidence must 

he read over in the presence of the accused, if he is in attendance, or of his pleader. 
AVhere, how’evor, there are seteral accused in the the evidence of a witness read over 
m the piesence of the pleader of one only of snob accused is not inadmissible m a ca^e of 
perjurj against such witness, merely becaasc it was not read over m the presence of all ihe 
othc) accused or their pleaders^ 

It 13 only where the accused "apixiars hy a pleader” that a reading over of tbo 
evidence m the piesence of such pleader is snflicient' The words “if he appears by a 
pleader” cannot be restricted to cases m which a pleader is allowed to represent one 
accused whose pewonal attendance has been dtspens^ %ith. The natural meaning of the 
words 13 that if an accused person lias engaged a pleader, who is in attendance, the reading 
ovei of the deposition in his presence mil bo a fuU compliance with tbo prov isions of this 
section ^ 

The evidence must bo read over only m the presence of the accused or of hiS 
pleader. It is not necessary that it should be wilhm tbeir heanng. The reason is that the 
accused is only entitled to bo sure that (be evidence has been read over, and that the 
witness has had an opportunity of correcting the written words But he is not necessarily 
entitled to the opportunity of suggesting corrections^ 

Does this section apxily to proceedings under chap 21 I of the Code ? It has been 
held by a Full Bench of the High Court of Calcutta that the jier&ons proceeded against 
under that chapter are not “accused” persons, but that the first clause of this section should 
be read as meaning that the evidence is to be rend over in the presence of the accused if there 
is one aqd that, therefore, the evidence should be read over to the witness m such 

(’27) 28 Cn L Jont 051 (651) : 103 Ind Cm 107 (Lah), Ktsar Sxngh x. SuUan~ut MuUt, 

(’23) 12 AIR 1925 Cal 729 (732) : 26 Cn L Joor 1009. Jtssarat ▼. Emptror. 

[But see (’26) 13 AIR 1926 Pat 232 (233) • 5 Pat 63 • s7 Cn L Jour 484, Jagua Dhanuk v Em- 
peror [In view ol the Privy Council decision In AIR 1927 P C 44 J 54 Ind App 96 : 6 Rang 53 ! 
28 Cn L Jour 259, this case cannot he talen as laying qown correct law ) 

6 (’25) 12 AIR 1925 Cal 831 (8J2) : 52 Cal 499 : 26 Cn R Jour 1213, Eargahi v Emperor. 

(•25) 12 AIR 1925 Cal 933 (933) : 26 Cn I» Jour 1267, Uantk y. Emperor. 

{’26) 13 AIR 1926 Cal 423 (423) • 26 Cn L Jour 1016, A^xladdi v Emptror 
(’94) 2 Weir 435 (435), In re Sxngin Eradu, 

(’05) 2 Cn L Jour 133 (143) : 11 Bur LBS, Nga Saw ▼ Emperor. 

«Pll) 12 Cn L Jour 44 (45) : 9 Ind Cas 262 (SJad), In re Uulku Kumara licddy 
7. (’27) 14 AIR 1927 P 0 44 (48) • 54 Ind 96 : 5 Bang 53 20 Cn L Jour 259 (PC). 

Koto 4 

1. (’09) 10 Cn L Jour 160 (161, 165} : 36 Cal 808 ; 2 Ind Oia 097, Rakhal r. Emperor. 

2 (’26) 13 AIR 1926 Cal 528 (528) : 27 Cn L Jour 509, ATanm Ah v Sarada rripn. 

3. (’28) 15 AIR 1928 Cal 27 (32) : 29 Cn L Jout 49, Hart Ifarayan Chandra v. Emperor. 

4. (27) 14 AIR 1027 P C 44 (48) : 51 Ind App 96 SEangSJ 28 Cri L Jout 259 (PC), Aidiilllahman 
V. Emperor 

{•27) 14 AIR 1927 Pat 100 (102) : 23 Cn L Jonr 77, Arjmi Kurmx v. Emptror. 



rnOCEDURE WHEN EVIDENCE COMPLETED [S 360 N 4-7) 1985 

1 rocpodmg though not m the presence o£ the persons proceeded agiinst * The High Court 
of Pitni has come to the same conclusion • 

5 “As the evidence of each witness .... is completed.” — The CMdence 
of each witness nniat l>o read over to him immediately after it is completed The section 
13 not complied with if the deposition la read o%er nt the end of the day aftei all the 
nitne«ses are evammed ^ ^^her0 a ^lagistrate cvaimned a number of nitncS'jGS and asked 
them to be in a room and then bad the depositions read o\er to them, it nas held that the 
procedure nas illegal and not merely irregular* Again, the section is not complied nith if 
the evidence is read out as each sentence of it is being recorded. It must bo read out only 
after it 13 completed^ Hut where the evidence la read oicr to a witness some dajs after his 
evammation m chief but immediately after his etoss examination, it was held that this 
•section was sufficiently complied with* 

6 “And shall, if necessary, be corrected.”— Before a deposition ig closed, 
a witness should be gi\en an opportunity of explaining and correcting any contradictions 
T\hicb it inaj contain' 

7 Shall be interpreted to the witness —Under tho Codes of 18CI and 1872, 
Tihen the evidence n as taken down in a tangnago different from that mwhichit wasgnen, 
the witness miyht lequiie that hia evidence should be interpreted to him ^ Under this Code 
it is cbhyatory on the Court in all such cases, whether the witness requires it or not, to 
interpret his evidence to him. It is, however, not necessary to first read out the deposition 
to the witness m the language m which it is taken and then to interpret it to him It is 
eufficient if it i-* merelj interpreted to him * 

Should the c^ idence m such cases be interpreted to the accused ? In Abdul 
a King Bmpei or ^ ihiie Lordships of the Privy Council o.bsened as follows* 

‘ The distinction between S. 3C0 and S 3Ci is lerj marked Under the latter 
section, if eiidencc is giicn in a language not understood bj the accused or bis pleader, 

<'40} 27 AIR 1810 Naj; 410 (413) 1040 Nag L Jour 165 (169) . 41CnLJoi»C97 : ISSlodCaseSS 
{631), Sheotliankar Dhondbaji » £mprr<ir 
Alao tee Note 2 


longer laff ] 

« (’22) 9 AIR 1922 Pat 371 (371) 5 23 Cn L Jour 125. Ham A’arnin v. Dhonrai Gepe 

AUo ace S 145, Note 39 

Note 5 

1 (’2013 AIR 1926Ciil 157 (I58):27 Cn LJour375. AWutJ/uthcl, T Emperor. 

(’20) 13 AIR 1926 Cal 663 (564) . 53 Cal 129 ; 27 Cn L Jour 689, Samserah //tin v. Emperor. (Read 
over during mid-day mtcrral ) 

2 (’25) 13 AIR 1925 Sfad 1206 (1306) * 49 Mad 71 : 26 Cn L Jour 1587, In re Kuppa lludatiir. 

(This view, however, reiuires lecon'ideralion in the light of the Pnvy Council decision in AIR 1937 
PC 41 .54 Ind App 96 : 5 Rang 53 29 Cil L Jour SS9, holding that a non compliance with tbia 

section IS only an irregularity corahte under S. 537 — See Note 8 ) 

3 (’21) 32 Crl L Jour 069 (671) : 03 Ind Cas 461 (463) (Lab), If^adhauct Sinjh r. Emperor 

■A ( 29) 16 AIR 1929 Cal 390 (391) J 31 Cn L Jonr 373, ITawini Eumar v. Emperor. (Evidence u 
ordinarily completed after examioation-in-cbief, cro s-cianunallon, and if neceaWity, re-eiammation ) 

<’18) 5 AIR 1910 Pat 449 (450) : 19 Cn L Jont 169, Eamdkan Singh v Emperor 
[But see (’2C) 13 AIR 1926 Pat 59 (60) • 26 Cn L Jour 1475, Emperor. \ Phagunta Bhuian. (Wluih 
seems to supjest that it should be read over at the end of the evarnination in-cLief )] 

Note 6 


2 , • . . . ■ . , 

3, 


I, . 
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it 13 to be interpreted into their language, Tihile under the former section, 'when it is 
read over, it i3 to be interpreted to the loUness m his own language, but there is ao 
proMsion for its being interpreted to the accused Thus, if the depositions are taken 
down in English, and the language o! the accused is Hindi, and the language of a 
witness 13 Burmese, ... the depositions will have to be talcn by getting the mtness's 
ans-uers in Burmese, ha\ing them interpreted to the Court so that they may be taken 
douTi m English, and further interpreted to the accused, so that he may understand 
them, m Hindi ^\llon, howeicr, the deposition comes to be read over, as it will be, 
m English, it ^ill be interpreted to the mtness in Burmese, but not to the accused m ' 
Hindi, and if the accused knew neither English nor Burmese, be will bo none 
the wiser" 

As to whether a aivorn interpreter is necessary for interpietmg the evidence to the 
witness, see S 543, Note i 

8. Non-compliance with the section — Effect of. It has now been settled 

b> the Prny Council that non compliance with the strict provisions of this section is only 
an irregularity which is cured by s 537 of the Code m the absence of prejudice^ Thus, a 
failure to read over the evidence to the witness would not necessarily vitiate the trial of 
the accused ^ 

There is a conflict of opinion aa to whether the wxtnesi can be prosecuted on thfr 
basis of evidence, the procedure regarding which has not been followed as laid down m this 
section On the one hand, it has been held that non compliance with the section renders 
the evidence %nadm%^sthle under the Evidence Act, that no othe) evidence can be admitted 
by Virtue of the provisions of S 91 thereof, and that, therefore, a conviction on such 


Note 8 ^ 


gustamable ) 

(27)14 AIR 1927 P C 44 (49) 54 Ind App 96 « Bang 53 28 Cri L Jour 259 (PC) Abdul Rahman 
T Emperor 

See also the follotang eates which haie iafeen the ttew exyressed by the Prtty Council 
(27) 14 AIR 1927 All 765 (735) 23 Cri L Jour 606,5fcer Jlofcawmad v Bihan 
( 26) 13 AIR 1926 Bang 53 (61, 63) 27 Cn L Jour 669, ^WbI Rahman v. Emperor 

( 24) 11 AIR 1924 Pat 786 (787) 25 Cn L Jour 89, Sond* Singh r Gavxnd Sxngh (Omission to read 
over tbe evidence to tbe witness ) 

■ ■ . ■ r — — — Eahar Bap v Emperor. 

1276, Abdur Rahim v Emperor (Case remanded for 

( 25 ) 12 AIR 1925 Pat 414 (419) 4 Pat 488 26 Cri L Jour 611, Moluiiddttt v £mperor 

The {oUounng eases cannot be considered to be good law after tAe Pnoy Councrl case {AIR 1937 
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CTidencc cannot be suataincd * A contrary \jett ha** on tbo other hand boon taken m tho 
undermentioned ca«cs* to the effect that non complianco ^ith the section docs not render 
the cMdcnce inadmissible but only preaenta a presumption being raised ns to its correctness 
under S 80 of the Evidence Act In \ieu of the dcasion of the Pri\y Council in Ahdul 
Bahinan v King Empaar^ that non compliance with the section is not fatal to the 
conviction it IS submitted that the latter view la correct Seo S 47C Note II 

^\he^e the nccurnej of the deposition uaa challenged and it ivns clear that a relevant 
statement of a viitneos uas omitted from the record which uas not read over to the witness 
it was held that the comietion should bo quashed^ 

The ab once of a memorandum subjoined to a deposition an 1 stating the fact of 
compliance with the section does not of itself prove that tho provisions of this section have 
not been complied with^ 

As to the witness a Itabiliti to be proceeded against for perjury see s 193 of the 
Penal Code and S I'G Note ll 

9 Revision — The question whether a deposition was read over to the witness m 
accordance vnth this section is one of fact and cannot be raised for the first time in revision 
before the High Court ^ 

SSI.* (0 Whenever any evidence is given m a language not under- 
Interrreution of Stood by the accused, and he is present m person, it shall 
evidence to accused be interpreted to him in open Court m a language understood 
orbs pleader by him 

« 1882 S 36t 1872 S 7<0 18» S 209 


3 ( 46) 83 AIB 1946 Nsg 99 (40) I L It {1945) Nag 788 Hurt Ham v Emperor (The omission to 
read over the deposit on to the witneu is not & mere irregolanty but it renders the record inadmissible 
ID proof of the deposition and it would be judicmUj mesped ent to prosecute the witness for perjury) 

( 19) 6 AIR 1919 Msd 45 (47) 43 Med 561 20 Cri L Jour 379 7n re Haifuri CAeneAtoA 
( 26) 15 AIR 1929 Lab 125 (139) 29 Cn L Jour 212 Taj ilol ammai v Hmperor (Not read over 
to witness ) 

( 14) 1 AIR 1914 Col 789 (790) 42 Cal 240 15 Cn L Jour 483 Emperor v Jogendra Nath Oho e 
(Handing over depos lion to be read by wi(ne8« ) 

( 09) 10 Cn L Jour 591 (5S3) 30 Cal 955 4 Ind Gas 4lC Jyolish Chandra v Emperor 
( 12) 13 Cn L Jour 569 (571) 15 IndCas935 1 Dpp Bur Bui 123 Hgu Nan Mptn v Emperor (Bead 
over but not in the presence of the accused ) 

( 21) 6 AIR 1921 Pat 149 (ISO) 22 Cn L Jour 568 Barhmito Singh v Emperor (Not read over in the 
presence of accused or pleader ) 

( 18) 5 AIR 1918 Low Bur 129 (130) 18CnL3oot966 KodtrPflkwtv Emperor (Do) 

( 08) 8 Cn L Jour IIC (118 119) 12 Cal W N 815 Slohendra Nath v Emperor (Do ) 

( 75) 23 Suth W R Cr 29 (“’9) Queen v ilungul Dass 

(2^)15 AIR 19’8 Cal 271 (’71) Choyetuddm Paramamk v Emprrer (Trial under S 211 Penal 
Cede) 

4 (40) 27 AIR 1910 Nag 410 (413) 41 Cn L Jour €97 193 lad Cas 8S5 (BS6) Sheozhanhar 
Ehondbaji v E peror (Statement not read over and not interpreted in the presence of accused— 
Statement Is not inadmi&s ble as no prejud ce cansed — AIR 1927 P C 41 54 Ind App 96 5 Rang 
53 28 Cn L Jour 259 followed ) 


• I ' I Si ■ the 

(11) 12 Cn L Jour 44 (45) 0 Ind Cas 26’ (Mad) In re JJufftuA^mara Erdiy (Read over while 

another * tne*s was being eiatn ned.) 

5 (2‘) 14 AIR 1927 I C 44 (4') 54 Ind App 96 S Rang 53 Cn L Jour 259 (P G 

6 (26) 13 AIR 19’6 Bang's (’9) 3 Bang 612 27CriLJoor85"Afay<ATrmprrcT 

7 (•25) 12 AIR l'’^3 Pat 3 8 (3^0) 4 Pat 231 *6 Cn LJoar 93* EAayical r Emperor 

Note 9 

1 (35) 12 AIR 1925 Pat 414 (419 421) 4 Pit 4«S 26 Cn L Jour 811 McHiudJin v E ayerpr. 
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( 2 ) If he appears by pleader and the evidence is given in a language 
other than the language of the Court, and not understood by the pleader, 
It shall be interpreted to such pleader in that language 

(3) When documents are put in for the purpose of formal proof, U 
shall be in the discretion of the Court to interpret as much thereof as 
appears necessary 

1 Legislative changes (OmxUed) 

2 Distinction between this section and Section 360 — Sec Sole 7 on Sect on S60 

3 “Evidence,” meaning of — The word ‘ cvidcnco in sub s (i) means oral 
e^ idencG Pocuments are separalel> mentioned m sub s (3) 

4 Interpretation to accused and his pleader — It has been held m the 
undermentioned case^ that sub sections (l) and (2) are not niutuallj exclusive and that 
caen Vibete the accused appears by a pleader \i is necessary to interpret the eMdence to 
the accused The non compliance with this requirement is hoa e\ er, onlj an irregulanlj 
uhich can be cured under 8 537 * 

5 Interpreters » See Section 543 

6 Interpretation of documents — Subsection (3) gi\eg effect to the under 
mentioned case^ decided under s 200 of the Code of 1861 abicli did not contain a ptovisioa 
similar to sub s (8) 


362«* (/) In every case *1 tried by a Presidency Magistrate in 
liecotd ot evidence Which an appeal lies, such Magistrate] shall either take 
inrresdency Mags down the evidence of the witnesses with his own hand 
trales Coutts Or cause it to be taken down in writing from his dictation 

in open Court All evidence so taken down shall be signed by the Magis 
trate and shall form part of the record 

( 2 ) Evidence so taken down shall ordinarily be recorded in the form 
of a narrative, but the Magistrate may, in his discretion, take down, or 
cause to be taken down, any particular question or answer 

‘’( 2 A) In every case referred to in sub section (/), the Magistrate shall 
make a memorandum of the substance of the examination of the accused 
Such memorandum shall be signed by the Magistrate with his own hand, 
and shall form part of the record 

( 3 ) Sentences '[unless they are sentences of imprisonment ordered 
to run concurrently] passed under section 35 on the same occasion shah, 
for the purposes of this section, be considered as one sentence 

* 1882 S 362 1872 Ss 335 and 338 . 1861 Ss 196 and 198 


Section 361 — Note 4 

1 ( 30) 17 Ain 1030 Had 186 (186) 31 Cn L Jont 827 Erappa v £, iperor 

2 ( 30) 17 Ain 1030 Mad 186 (186) 31 Cn L Jour 827 Erappa v Emperor 

[See ( 75) 24 Sutli W R Ct 60 (51) Queen v Bhodbun Uohun Dey (Evidence of Civil Surgeon given 
in English not Inlerpretod to accused was held an irregulanlj of small Importance )] 

Note 6 

1 { 71) 15 Salb tv R Cr 25 (27) 7 Eeng L R 63 Queen v Ameeroddeen (This is so only m 
where a document is put in for purpose of merely ^ving formal proof of that which is an IncontcstabU 
fact) 
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^(4) In cases other than those specified in sub-section (/), it shall 
not be necessary for a Presidency Magistrate to record the evidence or 
frame a charge 

a The ^ordi tried bv a «ucli Magistrate' in 'ubs (I) were substitutcil for the words “in 

which a Pres Uncy Magistrate impo'cs a fine excecdins two hundred rupees or imprisonment for 
a term cscii-dino sis months he* by the Code 0l Cnnunil Procedure (Amendment) Act, 18 


b 

d 


[Will] of 192J 

Sab-^cct aa (2 1) n«s ttts^rkd tbtti 
These worda were tUMrlci tbid 
Sub 'cction (I) was added tbid 

Synopsis 

Scope o{ the section 6 

Record of evidence in appealable cases 
Record of evidence m non-appealable ^ 
cases 


Praenmg of charges by Presidency Magis- 
trates 

Sentence of imprisonment — Meaning of. 
&e Notes on Section 411 


4 Mode of recording evidence 

5 Memorandum of the substance of the 

examination of the accused 


8 Sentences on convfetion for severat 

offences at the same trial 

9 Right of patties toget copies of depositions 


>\OTE to the Syuopsis Sec iLo KoUs indicated for tho iollowing topics 


Compared with Ss 263 and 2Q4 Sec Note 2 
Duty to record all material facts See Note 2 
Inapplicability to references of caios under S 110 
See bote 1 

Legislative change's See Votes 3, 3 3 and 6 
Narrative in indirect form See Note 4 
Petty ca«ca or morning cates ' See Note 3 


Refusal of copies and S 43 of the Specific Rehet 
Act See Note 9 

Section 364 and sub-s (3A) of this section Sco 
Note 5 

Section 370 — Effect See Note d 
Section 41] See Note 2 
Section 251 Sec Note C 

Select Committees of 1918 and 1923 See Note 3 


1 Scope of the section — Tbid section enacts that m appealable ca^es Fcesi 
dency Magistrates should take dotvn tbo evidence of ttilnesscs in tbeic ot\n band, or cause 
it to be taken dotvn, m open Court to tbeir dictation They are also required to make a 
xnemoiandum of the substance of the examination of tbo accused in such cases In otbei 
cases, t e, non appealable eiscs, they need not record any evidence, or even frame a charge. 

Tbi» section does not apply to cases under S lio, where it becomes necessary to 
make a reference to the High Court, m regard to tbo sentence of imprisonment * 

An ofienee under the Companies Act which is punishable Vfith fine and impiisou- 
ment maj bo tried summarily under this section, unless tbo Magistrate imixises an 
appealable sentence, notwithstanding tbc provi'ions of s 2T3 (2) of that \ct* 

2. Record of evidence in appealable cases — In cases coming under S 2C2, 
sub s (l), t c , in appealable cases, tho Magistrate is bound to record the ev idence w lUi bis 
own hand or cause it to be taken down in wnting from bis dictation m open Court. In 
doing so, it 13 tho duty of the Magislralc to take note of all tho material facts, whether 
they appear in the examination in chief or in Ibe course of cross examination ‘ 

Before the amendiucut of 1923, subs, (l) apilicd to cases tn u,hich the Magistrate 
imposed a ftne of Its 200, or jmprjsonmfnf fora period exceeding six months Tho 
taking of ev idenco precedes tho sentence, and it is on the evidence giv en that the sentence 
li based Therefore, the language was clearly faulty aa it u unreasonable to suppose that 
tho Magu^tnito 'hould make up hi» mind as to tho sentence he would p.v£3, before the 


Section 362 — Note I 

I TOO) 10 Crl L Jour 122 (123) 2 Ind Cm 651 (Cal), Emperor v NepaJ Sdary (Cvideace of rtruU- 
tion) 

2. lUl'Sl MR 19Urom 123(130) 1 L R (1911) Bom 3-2 : 43 Cn L Jour C31 ; 212 Ind Cai 403 {FE», 
SlmmJaMni x II P itody 

Note 2 

1. (‘19) C AIR 1919 Cul €"0 (700, 701) 46 CUl 411 : 20 Cn L Jour 21. Jh Foenj Chinanan 
Fmperer 
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o\i3ence was recorded* This defect of langaage T^as noticed, and in regard to it, tha 
Select Committee of 1916 obser\ed 

“ We think that the opening words of sub s (l) of S 3C2 require amendment Aa 
the section stands, it seems to imjily that a Presidency Magistrate before be com 
mences his enquiry must make op his mind os to the maximum limit of the sentence 
he mil impose We think that the subsection would read better as amended by us, 
compare the wording of Section 2M ” 

The amendment made is that in cases tn lolneh an appeal lies, tho Presidency 
Jlagistrate shall cither record the e\idence himself, or have it recorded It is not clear 
bow the defect of language noticed above bas been remedied by the amendment If the 
section as it stood before tho amendment imphed that the Magistrate should make up hu 
mind as to the maximum limit of sentence ho would pa«3, the same implication still 
continues, for, under S 411, only a sentence of imprisonment for more than six months 
and a fine exceeding Rs 200 ate appealable In short, to make up bis mind to award an 
appealable sentence is to make up his mmd os to the maximum limit of the sentence he 
Tiould pass In regard to this criticism, the Select Committee in 1922, observed 

“We are inclined to agree with those critics who point out that the redraft 
proposed m sub s (1) of s SC2 docs not gel nd of the difficulty that a Magistrate has 
to make up his mmd as to the sentence he will impose before he begins trying the 
case We cannot see how this difficulty can be got nd of, but we think that the 
amendment proposed has tho advantage of bringing the language of this section into 
conformity ^ ith the language of S3 263 and 2C4 and we would, therefore, retain this 
sub clause " 

Apart from the unifocmity of the language, it is cot clear what “advantage" is 
gained by using language similar to that in Ss 2C3 and 264 It must in this connection be 
noted, that the language in S 264 is appropriate and presents no difficulties similar to those 
:n S 862 {!), for a judgment does usually precede the sentence It is the language in fi 263 
that presents difficulties similar to those in s 862 (l) and in regard to it, it was observed 
"It may be difficult for a Magistrate to determine at the initial stage whether 
be will Or will not pass an appealable sentence In such a ease the course he has to 
adopt IS to make a memorandum of the evidence of each witness as the examination 
of the witness proceeds If, on the other band, even at the initial stage he can make 
up his mind that m any event the sentence to be passed by him will not bo appealable, 
he need not record the evidence”* 

Where the Magistrate fitide that he hna tried a casa witbmt recording the evidenca 
and that a longer sentence than six months ought to be passed, his course is to record the 
evidence afresh* This happens generally in cases where after ho has convicted the accused, 
he IS informed for the first time that the accused is an old criminal with many previous 
convictions In such cases it Las been held that though the prosecution should not inform 
tho Magistrate about previous convictions, they may indicate to tho Magistrate that they 
think that the case is one m which it is desirable that tho evidence should be recorded, so 
03 to avoid recording of evidence afresh* 

3. Record of evidence in non-appealable cases — Sub section (4) was newly 
introduced in 1923 The section as it stood before 1923 having provided tho procedure to be 
adopted m appealable cases only, there was nncertamty as to the procedure to be followed 
in non appealable cases ' It was held by the H^h Court of Calcutta m the undernientioned 

2 {’06) 33 Cal 1036 (1033, 1039) 4 Cal L Jour 408 • 4 Crl L Joot 863. Shatk Babu v Emperor 

3 (’21) 8 AIR 1921 Cal 165 (165, 166) 48 Cal 280 22 Cri L Jour 462, Salish v lHanmalha 
(Evidence recorded becomes part of record and most not be destroyed ) 

4 (’35) 22 AIR 1935 Bom 37 (38) 36 Cri I» Jont 527, Emperor v Ahmad Ibrahim 

5 ( 35) 22 AIR 1935 Bom 37 (38) . 36 Cri L Jour 627, Emperor v Ahmad Ibrahtm 

Note 3 

1 Statement of Objects and Reasons (1914) 
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case* that it was left to the dtseretton of the Magistrate to record or not, e\iclenco in such 
cases and that the High Court felt unable to prescribe a procedure rvhich the law did not 
Tender obligatorj In another case* the same High Court remarked that though the 
Alagistnto was not bound to record CMdcnce m such cases it nas desirable that be should 
keep some record oi the statements made b> witnesses or that their judgments should 
indicate what the statements were so that the High Court may judge as a Court of revision 
of the propriety or legality of the orders pasacd by them A similar view was expressed m 
the undermentionetl cases atao* 

In Empe> or \ ffartschandt o* the High Court of Bombay held that the Magistrate 
had a dtscietton to take eiidenco or not m such cases, but that such discretion had to bo 
cserci=ed reasonably and not aibitranhj it was observed 

'But the discretion like all discretionary powers should be exercised judicially, 
in a reasonable spirit and not arbitrarily For instance, m cases of petty offences, 
such as nuisances or what are called m police parlance ‘morning cases,’ there may 
be no necessity to record any evidence But in a case of this kind, where an educated 
man holding a eomparativoly respectable status in life is charged with an offence 
reflecting on his character and serious allegations are levelled against him, there 
ought to ha\ e been some record of e\ idence to enable him in a case of conviction to 
come up to this Court m revision and satisfy it that the conviction is wrong" 

This V lew w as adopted by the same High Court m the undermentioned cases* which 
arose after the introduction of sub 3 (4) of this section InDSouzav however, 

the said new waa disaented from Beaumont, C J observed as follows • 

Section 3G3 is perfectly plain it says that in cases which are not appealable, 
it shall not ho necessary tor a Presidency Magistrate to recopd the evidence There 
13 no distinction drawn between what the learned Judges refer to as 'morning cases' 
and any other cases Hor is any distinction drawn between charges against people 
occupying a respectable status m hlo and peoplo who occupy some other status i?or 
m terms has any discretion been conferri^ upon the Magistrate It is no doubt true 
that m one sense he has a discretion, because it is not illegal for him to record 
evidence if ho likes to do so But bis ngbt to refuse to record evidence is, m my 
opinion, absolute, and as long as the case falls witbin tbo cases excepted under 6 3C2, 
sub 9 (4), the Jlagistrato is not bound to record the evidence, and this Court has no 
jurisdiction to require him to do what the Statute says it is not necessary for him to 
do If be likes to record the evidence, that is another matter and probably if ho 
was hearing a case which involved a question of serious consequence to the accused, 
and the accused asked him to make a record of those portions of the evidence on 
which ho wished to rely on an application in revision, the Magistrate would, in a 
proper case, comply viith that request. But in my opinion, the exercise of any such 
discretion would be cx gratia, and not subject to review in this Court" 

The view expressed in D' Souza's case has been approved by a Full Bench of that 
High Court in the undermentioned case * 


2 ('01) 31 C&] 9S3 (9SS) S Cal W N 639. Ematnan r EiHpervr 

•, Ai- n" ^ - * I " r • " 7 109, SItatl: Rata v Emperor. 


1 ii -•». T Emperor (Strict coinf’iacee is 

ncccs.'siry even where accused U to bo sent (0 bbamr JaTonde JaU.) 

< 31) 18 AIR 1931 Bom 142 (143) 82 Cn L Jour *76. JIani/abai t llakomtd TaJlut (Tresiiency 
Maiiwtntcs ibouU noord evidence as in sumino&a-cMes) 

7. (32) 19 AIR 1932 Boffl IM (1«1) 56 Dom *00 53 Cn C Jwr 401 (7 Cri L 191 dasea- 
ted from.) 

fi (41)31 AIR 1911 Bom 129 (ISO) ILR (191|) Bom 88* 45 Cn L Jocr 631 : 21* lad Cai 409 (FB). 
Sliaw.fJ»ini T E r llody (Prcsidenej giflns reasons for trying case tammsnly 
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4 Mode of recording evidence — Under aiib a. (2) it is required that the 
evidence shall ordinarily be recorded in the form of a nnrratne, but that the Magistrife 
may, m his discretion, tahe do\in any particular question or answer. But mere irregularities 
in the mode of recording CMdence will not, unless failure of justice has been occa'uoned 
thereby, vitiate the trial Thus, where a Presidency Jfagistiate recorded certain portions of 
the depositions of some of the witnessra wbicb were of a more or less formal nature m the 
form of indirect narration as "p W i speaks to the identification by p W. 1 of some of the 
jewels,” and “p w 8 proves bis signature to the search lists," it was held that the tnal 
was not vitiated, as this mode of recording eMdenee occasioned no failure of justice^ But 
where m recording the examination in chief of two witnesses the Magistrate merely recorded 
the words “corroborates P W i,” it was held that what is required is not merely the 
opinion of the Magistrate rcgaiding the evidence gi\en by the witnesses but a conect 
record of the evidence given by them, that the Magistrate had failed to follow the directions 
given by this section so far as these witnesses were concerned and that the conviction couiJ 
cot be upheld ® 

5 Memorandum of the substance of the examination of the accused. 
— Sub section (2A) which was newly added in 1923 requires the Presidency Magistrates to 
record the substance of the examination of the accused m appealable cases Simultaneous 
with the introduction of this sub section, sub s (4) of s 364 was amended so as to make the 
provisions of s 364 as to the recording of the examination of the accused inapplicable to 
Presidency Magistrates m appealable cases Thus, in appealable cases Presidency Magistrates 
need only make a memorandum of the ciamination of the accused and are not required 
to take down the examination of the accused m the manner piOMded m S 304 As to why 
this new sub section was introduced, the Select Committee say * 

“In order to meet difficulties that have arisen, we have introduced a sub s |24> 
laying down that Presidency Magistrates, in cases subject to appevl, shall make a 
memorandum of the substance of the examination of the accused, 

There is no provision os to the mode of recoi-ding the examination of the accused 
m non appealable cases, which are now severely left alone confined to the protection that 
S 370, by its Own teinis, would affoid Thus m non appealable cases the only record of the 
examination of the accused is what is filled up under cl (f) of S 370 As to the manner 
of filling up of this column, however, S 370 is silent and it has been held that in a case 
where the accused, both at the time ho took the plea and when he was examined, denied 
that he committed the offence, the entry “denies ’ is sufficient ^ 

6. Framing of charges by Presidency Magistrates — Sub section (4) which 
has been newly added relieves Presidency Magistrates from the duty of framing eliargcs 
in non appealable cases But in appealable cases where charges have to be fiamed under 
S 254, the Presidency Magistrates are bound to frame chaises ^ Thus to tiy an accused for 
an offence punishable under S 420/76 of the Penal Code, without framing a charge, is » 
defect of procedure, for S 254 applies to Presidency Magistrates and it is mvndatorj 

7 Sentence ol imprisonment — Meaning of. — See Notes on S 411 

8 Sentences on conviction for several offences at the same trial — 
Sub section (a) provides for cases whevo at the same trial sentences for conviction for 

without recording evidence in full— Higli Court will not interfere though case may have taken 
hearings extending over long period ) 

Note 4 

1. {'IS) 5 AIR 191B aiad 1197 (113&) 18 Cn L Jonr 336, J» re Gidab Chand 

2 ( 39) 26 AIR 1939 Cal 623 (624) 41 Cn E Jour 40, Ghtdaiu Das£<jir v Emperor (It is for di*' 
appellate Court to decide whether the evidence contradicts or corroborates other evidence ) 

' Note 5 

1 ( 29) 16 AIR 1920 Cal 400 (400) 66 Cal 1067 • 30 Ctl L Jonr 62G, Saiagar v Emferor. 

Note 6 

1 ( 32) 19 AIR 1932 Cal 865 (865) • 33 Cn L Jonr 828, lUuihuhxr Khaher v. Emperor. 
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several offences arc jns'Csl The Select Coininittcc olteciseil "It is piovidecl that ivhen 
sentences in cveess of one are jnsscil which ftce onlctcd to run concurrently, it i3 tbo 
hca^ lest sentence that deternunes tho applicability of S 3C2 ’ ^ The one exception to the 
rule that sentences pissed iindci 8 33 are to he considered ns one is the case when tho 
sentences jnssed are sentences of inipri'Onmcnt Qrdcicd to run concurrently 

9. Right of parties to get copies of depositions. — rncties to criminal 
proceedings are entitled to get copies of depositions tahen by Presidency Jlagistrates 
"Where on the dismissal of a complaint the complainant asked for copies of depositions, and 
they were refused, the High Court under S 45, Specific Relief Act, had those records sent 
for and kept w ith the Registrar so thit the party might take copies of them ^ 

363. When a Sessions Judge or Magistrate has recorded the 
Remarks re pectmg evidence of a witncss, he shall also record such remarks 
demeanour of wiiness (if any) as he thinks material respecting the demeanour 
of such witness whilst under examination. 

Synopsis 

1 Remarks on demeanour of witness, 

2 Remarks on substance o( deposition of witness 
NOTE to tbe Synopsis See the Kote4 indicated for the following topics . 

Appelkte Court's duty to consider facts indepen Demeanour when material Sec Note 1 
oently See bote 1 Improbabihties and discrepancies See Note 1 

AttesUtion of llagisttRte as Vo physical cavMrty of Note as to credibility after whole eridmce taken, 
witness to ausaei bee bote 1 ^ jilote > 

Demeanour not sure lest bco bote 1 falsity of witness during examination — 

Demeanour of accomplice bee bote l Ground for transfer See bote 3 

1. Remarks on demeanour of witness A mere lecord of the deposition 
of a Witness in a language different from that m which it was deposed and in a narrative 
form 13 but a very imperfect representation of what passes between a witness and a counsel, 
more especially in cross evainination * It cannot giv e tho look oi the mannci of tho witness, 
his hesitation, his doubts, his variation of language, bi-> confidence, or precipitancy, his 
calinncfas or consideration It has therefore been said that "it is, in short, or it may be, tbo 
dead body of tho evidence without its spirit which is supplied when given openly or orally 
to the ear and to tho eje of those who receive it’ ’ This “spirit” which is “supplied ... to 
the ear and to the eye” consists m the manner in which the eiidenco is given or, m the 
language of this section, “doineanonr . whilst under examination ” This demeanour may 
bo such as 13 not c.ilculalcd to inspire confidence,* or it may he such as to lead to tho 
vwaaAwUe eowdoiion i\ve •wAiicsa is peiynnig VutastU* It is for tbia reason that when 
tho credibility of a witncsa turns upon hu. m inner and demeanour,® or where tho issue is 
• 1882 • S 363 , 1872 S 341 : 1861 • S. 267. 

Mote 8 

1 Statements of Objects and Reasons (1911) 

Mote 9 


Section 363 ^ Note 1 

1 ('74) 21 Salk VV It Cr 13 (m, Quten t. ifadhub Chandtr Girt ifoAunf. 

7 1 > \v n r- a /I . ■» .» _.T n i_»i. , r> 

4 . 1 .. ^ ^ ■».“i ''-lU enlil'ed 

• ' • I • ■ I ■ ■ r. ■ Tfri P 

(Cut not where Le is disbcl ete-l on inberent yrcitatiililies of story ) 
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Simple and depends on the credit Tihich attaches to one or other of conflicting witnea-es* 
or where the evidence is all oral and its credibility is a matter of opinion/ the opinion of 
the Magistrate who heard and saw the witnesses is not Lghtly set aside and it maj even 
be said that it is generally taken as conclusive. Thus, where a Sessions Judge of expenence 
stated that the demeanour of the ejo witnesses was evasne, that they inspired him with 
no confidence and no man could be convicted on their testimony, the appellate Court could 
not and would not accept the e\idence of those eje witnesses as true, unless the appellate 
Court 13 assured in the most positive and convincing manner that the criticism of the 
Sessions Judge was not justified® The High Court was prepared to accept the evidence of 
a girl of six years who was the only eye witness to the murder as the Sessions Judge stated 
that ‘‘her eaidenco was given without hesitation and without the slightest suggebtioa of 
tutoring or anything of that sort ‘ ® The demeanour of witnes&es whilst under examination 
13 thus very important on the question of credibility of oral evidence and hence the 
Magistrate or the Sessions Judge, as the case may be, is required by this section to record 
such remarks as he thinks material regarding the demeanour of the witnesses, so that the 
appellate Court might take these remarks into consideration in assessing the value to be 
attached to the oral evidence adduced in the case 

WTiile the appellate Court should be guided by the remarks made by Magistrates 
about the demeanour of the witnesses, yet it is bound to, independently, consider the facts 
of the case As a matter of fact, where the opinion of the lower Court is based cot so 
much on the demeanour of the witness as on the inherent improbabilities of the story 
deposed to,” or the supposed discrepancies m the case as put forward bj a party,” the 
appellate Court is in as good a position as the Magistrate, Sessions Judge or the trial 
Court to note the improbabilities or the discrepancies, and hence is not very much bound 
by the opinion of the trial Court 

Unsatisfactory demeanour, however, is not always a sure indication of falsehood 
It has been said that it is dangerous to reject on the ground of unsatisfactory demeanour 
statements tn tkemsehes probable made under the sanction of an oath by witnesses of good 
reputation ” 

Nor 13 good or satisfactory demeanour always a real test of truth A good 
demeanour on the part of an accomplice cannot bo sufficient corroboration of his evidenca 
Impressions as to demeanour of an accomplice “are too ephemeral in their character to 
take the place of corroboration m material particulars to make the testimony of an 
accomplice worthy of credit ’ ” 

The attestation of a Magistrate that at tbc time the deposition of a certain witness 
was taken, he was in such a weak state of mind that the Magistrate was unable to proceed 

{ 27) 14 AIR 1927 Rang 200 (200) 103 Ind Css 163. ifa Lon MaYSRMMIiM Fxrvt (Where 
finding 13 based upon supposed disetepancies, Court of first appeal can give its own findings ) 

{■17) 4 AIR 1917 All 35 (39) 39 lud Cas 666 (671) 39 All 426, llavladai Khan v Abdul Satlar (Bat 
other circumstances may warrant appellate Court in diQeciug from trial Court even on question of fact 
turning on credibility of witnesses whom the Court has not seen ) 

6 (16) 2 AIR 1915 P 0 1 (2) 39DomS86 42 Ind App 110 29 Ind Cas 229 (P C) Bombay Cotton 
Manufacturing Co t Molilal Shnlal 

T. ( 14) I AIR 1914 Lah 427 (431) 16 Cri L Jour 203 Emperor v Dtshen Svigh 

8 (14) 1 AIR 1914 Lah 427 (429,431) 15 Cn LJonr 203. Emperor v Rijljsn Sinpft 

{ 04) 1 Crl L Jour 781 (787) 1904 Pun Be No 7 Cr, Emperor y Chattar Singh (Indications of error 
in judgment of aeqoittal ought to be clearer and more ^pabie ) 

9 (21) 8 AIR 1921 Pat 109 (110, 111) 22CnLJoar4l7 6 Pat L Jour 147, Sanfal r Enprrer 

10 (’98) 1693 Pun Re No 6 Cr, p 15 (18), Motda Ddksh t Empress (Sessions Judge perplexed by 
diCQcnities and incongruities of case upholding conTiction on ground that appellate Court should not 
Interfere with findmg of first Court unless !t is clearly erroneous— //efif, judgment of subordinate Judge 

1 ■ ' . . het pen 

1 ■ ■ ■ . . • ■ ■ r»rw 

I . : . ■ ■ • 

i: • . 
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■rini h= rxnnimntinri »nl IV iritnr « tynill rot nr^nrr Jiioro t!nn tn-n qiiz-itior? h 
j » tnfl <nctf I mof of fncl' «nd ran pil l*’^orc th* jnr) ** 

A« lo Uin Ifititol'* 'ch t!»f Coiirh can aUcni’ thcin-fhf? in irnnrkson tho 

■pitnofl-f* flj I'cnnnc I* ff’iT Ihnn wc B VXh, ^ot<» 7 

2 Remarks on substance^ of deposition of witness — A Muri Into h 
not fitillionrM unlrr f^-ction In record iinj nniarks alont Un cnOdiliij or Uio 
•ul 'frtrrc cf d r of tl)c aiilrcaa until Ific nJmlo cm fence ha? teen taken * Tlio 

rt a«on iB tlml tfua ax ill nmniinl to prtju Igtng llio cftae an 1 the jnrtiM nre rntitlctl to claim 
that lip plinll not do so until the cabo has lecn full} an 1 finiM} j re*enlo<l to Iho Maqistnto 
l\ the ^varlui or tlH'? coun<vl nfW the entire otilcrco haa I'ccn rcconlcd* \\T re a 
wide rcconlmr; the cviUncc of a taitncva, niMt ft note not onlj m to Im 
demtano ir I ul al-xo that ho had not Bjoken the truth, it nna 1 oil that there waj siifTicicnt 
pound for transfer of the cav to pomo other '^fllEl^t^lte * 

364.* (i) Whenever the accused is examined by any Magistrate, or 
1 xMn nition fay any Court other than a High Court established by Royal 
of wftierd how Charter *(or the Chief Court of Oudh, or the Chief Court of 
Totonird Sindl. the whole of such examination, including every question 

put to him and every answer given by him, shall be recorded in full, m the 
language in which he is examined, or, if that is not practicable, in the 
language of the Court or in English and such record shall be shown or 
read to him, or. if he does not understand the language in which it is 


< Code of 18S2 • 8 S64 . Samt 
Code of 1872 S 946 

ZTzamtnAftm 0/ ae 346 tthencTer an aceuwd ^rton ii cuiminpil the whole of sueh 

cuted kote rttorded cxemmatian inciudifle eiery <iuc<(ion («u( (o him end ererf onsffer by 
Lim shell be recorded m full eod shitl be (ba«n or reed to hiia end bo shell be et libcctf to explem 
or add to bts entwen 

M*bcn the whole is oiede coaformeUe to wbet be decleres is the Inilh, the exemiaetioa shell bo 
ettested by the si^ature of the Mejiitrete or Sessions Jud^, who shell ccrtitf under his own hand that 
It was Uhen In bis presence and in bU hearing and contains oecurately the whole of the statement made 
by the accased person 

In coses in wliicb the examlnalran of the accused person is not recorded by the Mag stmts or 


znemorandam as abore required be sball record liis Innb hty to do so 

The accused person shall sign or attest by bis mark such record 

Code of 1861 8.206 

205. The examination of the accused person including every question put to bun and every 
fzofflinotton of the answer given by bun shall be recorded in full and shall be shown or read to 
accused hou to Ig him, and he shall be at bberty to expkin or add to his answers and when the 
recorded whole is made contonniible to wbat be declares is the truth, the examination 

shall be attested by the e gnaturo of the Magistrate who aball certify under his own hand that it was 
taken in his presence and In his bearing and cootains accurately the whole of the Btatement made by 
the aceu'ed person 


15 ( 69) 12 Bulb W It Cr 51 (si) gu«» t ilosookooHab 


Aim: 
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written, shall be interpreted to him m a language which he understands, 
and he shall be at liberty to explain or add to his answers 

( 2 ) When the whole is made conformable to what he declares is the 
truth, the record shall be signed by the accused and the Magistrate or 
Judge of such Court, and such Magistrate ot Judge shall certify under his 
own hand that the examination was taken in his presence and hearing and 
that the record contains a full and true account of the statement made by 
the accused 

( 3 ) In cases in which the examination of the accused is not recorded 

by the Magistrate or Judge himself, he shall be bound, as the 

examination proceeds, to make a memorandum thereof in the language of 
the Court, or in English, if he is sufficiently acquainted with the latter 
language, and such memorandum shall be written and signed by the 
Magistrate or Judge with his own hand, and shall be annexed to the record 
If the Magistrate or Judge is unable to make a memorandum as above 
required, he shall record the reason of such inability 

( 4 ) Nothing m this section shall be deemed to apply to the examina 
tion of an accused person under section 263 “jor m the course of a trial held 
by a Presidency Magistrate | 

a Id sub a (1) the words or the Cb ef Court ot Oudl» were » iserled by the Oudb Court* 
(Supplementary) Act 3* riXXIIJ ot 1925 The word* or the Chiet Court of the Punjab ana 
the words ot the Chiel Court ot Lower Burma were rtpealed by the BepenJing and Amend ng 
Acte 18 [XMIl] of 1919 and It [XI} ot 1923 respcelirely The words or the Chiet Court 01 
S nd were tasc led by the Smd Courts (Supplementary) Act 34 [SXXIV] of 19'’0 which Act 
came nto force on the 15lh ot April 1940 (see Snl Gorernmenl Gazette Not fication (Hoine 
Department Polit cal) ^o 1499 11/39 dated ‘’8th March 1940 } 
b The words unless he is a Pres dency 5fagistrate were oimtled by tl e Code of Criminal Procedure 
(Second Amendment) Act 37 [WSA II} of 1923 

e These words weie axtbshtuled for the words 01 S 3C’ subs (‘’A) by the Code of Cr minit 
Procedure (Second Amendment) Act 37 (XXXMl} of 19>3 The words orS 3C26Ub-8 (’A) 
were orgnally xnsericl by the Cole of Criminal lioccdutc (Amendment) Act 18 [XVIII] “ 
1903 

Synopsis 

1 Scope and applicability of the section 6 The record shall be s gned 

2 Record of examination should be full 7 Shall certify under his own hand 

3 Language of the record 8 Sub sect on (3) 

4 Shall he shown or read to him or 9 Sub section (4) 

interpreted to him ip Non compliance with the section— Effect 

5 To explain or add lo his answers of See S 533 and Notes thereon 

NOTE to the Synops s See the Notes ind cated for the following top cs 
Exam nat on m handwr ting of Mag strate not Refusal to s gn by accused Bee Note 6 
needed See Note 8 Sect on obi gntory See Note 4 

Irrelevant quest ons and nnsvexs ibereto See Sect on 164 Bee Note 1 
Note 2 Sect on 20‘’ inqu ry See Note 1 

Quest ons and answers to bo recorded m full See S gnature and not handwr t ng of certificate See 
Note 2 Note 7 

Record of confess ons n d fiercat language Beo S gnature not in immediate presence See Note C 
Note 3 Whole exam nat on to be conformable to truth 

Record of exact words See Notes 2 ond 3 accord ng to accused Sec Note 5 

1 Scope and applicability of the section — This section proscribes the 
manner in i\hieh the examiniition of an accused person (under S 342) is to be recorded 

Section 354 — Note 1 

1 (02) 4 Bom L R 461 (40*’) Emperors Vagar PurtJ otam 

(1900) 1900 All W N 183 (163) Queen Emprta v Jagannatk (Case under tbe Prisons Act ) 

[See aho ( 75} 23 Suth W R Cr 16 (1C) tea t Jetoo ] 
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lit 1 = t f I nil Imnl )( toll' fnl ninsfi-« 

(]) \M ' ro ll f i>f r-' Ti f xniii n *1 I not nn atTn*r1 jrr-on * r p fi jf-r on cttiiiiiiM 
imlcr F. "01 I ' ti < oil * 

(5^ 1\ 1 Iff t* I nonw-l I rot » \iti n'll nt all n il n ro*i' n im Ip ! t tl c Ifiiji trtto 

tlint tl nr W'*! i» tinntllin" to In f Anninfil an 1 rn t! it proiir 1 h rot cntninctl * 

(') \M rn tl f nn i-* « tiininfil imlcr *5 CT t'umiiiirj tni! ) ‘ or in tl p coiir-^ of 
ft In il i 1 1 1 \ ft Tn I U n % Mi„i triti kc Fill* « (4> 

1 \ Mil H f I i 12' of F in ft O' nV nn irconlnl iin Ic r tint FPction i3 to lo 

rrronlfxl in ll r imi i< r j n «• nliii 1 1 1 ’ n on** S-e al-Ji tl p iinJcrmr ntionnl ci r* 

2 Record of examination should be full — 'llio wliolr r^iinmition of an 
ftpniird i«r-ion inrlti Imi, nerj f}m«lmn put to liim anil o\cr> ansacr t.iirn Ij liim nnist 
Ik rcronl -<1 in full ' \s fir a3 jo ill* the rcfonl elioiill !<■ nn lo in tl e emet iionl3 ii-nl 
li him* Tl < <5rctinn iloi K not iir. 1 1 r\cn uTPlpvftnt quo tions from iKjing tiken (loan 
The ^In^ti'tnlP or Court is rcsron«ille for pitting Fucli questions, but it tlicj art put tlic) 
must Ik; rcconle 1 as also tlip nnsarrs pirn* I ten where the nccU'Pil pi\P3 nn answer, hit 
F11S tilt it hhould not Ic tiken ilown m his 'titeinent tie Ifngistratc fIiouIiI record it 
tinier this vction* 


2 ( 1") 4 Ain 1917 MsiJ lie (317 31P) 17 Cri b *our 19'> 39 Mnd D77, In rr /Itmnmj/umma 

3 (OC) 3 Cri Mour 139 (HO) 35 C«l lOs^ 10 Cnt U h 5l Sal Triiari v I mperpr 

4 (17) 4 Ain 1917 Find 24 (.Ml llFnUUJI !« Cri I, Jour 913 I laprer \ Dojii 

5 (30) 37 Cn I lour lO^^ (1100) 1C5 IndOts 151 (C*l) / inla 2talk r IWid Kadir (Summary 
trials— Itccord of statemenU in 1 npl sU nt c)o<« At pro eciition case— TI ik i> sufficient ) 

( 35) 22 AIIl nsS Pmd 193 (193) 30 Cn h Jour 14s| Z><tjimal v } mptror 

« (45) 84 Ain 1915 lAb 103 (lOS) I b H (1915) Uli 290 47CribJour4 220 Ind Cas 407 (P D), 
Alidul iMfim V £in{>eror (Sections ICt and 30 inu»t becimstrued tOcCtlier Tbeir cSoct U lo prescribe 
the mode in winch confessions are to be dealt with when made to a M3"!>irile during an inreatigalion, 
and to render oral criJence ct such confessions inadm ssible ) 

<44) 31 A 1 n 1941 Smd 113 (120) I b II (1913) Kar 371 45Cr! b Jour 701 213 Ind Cas 317 (DD), 
Sfiari//iOT Emperor (M ben this is not done the confession is inadmissible) 

<40)27 Ain 1010 hag 160 (190) I b U(t9l0) hag 232 llCnb Jour 757, In re Dtnanaih Canpnt 
Has (Statements made by accused lo Sfegistrate cannot be used agunet them unless they liad been 
formally recorded as confessions under S 104 read with S 361) 

< 17) 4 AIR 1017 Slad 316 (317) 17 Cti b Jour 195 39 Mad 977, In re ^amanijiawiim (Inculpatory 
etatements by person not treated as an Bccu<cd nor sub^K:quently tried for any oflence U not a confession 
— Failure to record it in the manner prescribed to 8 301 docs not preclude its being used m evidence ) 

<83) 1883 AllW N 213 (213) flmpresr t Oajadhar 
( 87) 1887 Fun Be ho 52 Cr, p 139 (141) Bula v Empreu 

7 ( 35) 23 AIR 1933 Oudb 410 (120) 36 Cn b Jour 937, Sheo Pratad t Emperor (Section does not 
apply where no evidence has as yet been produced against llie accused ) 

Note 3 

1 ( 31} 18 AIR 1931 Oudh ICO (170) 33 Cn b Jour 651 Jfafa Dm v Emperor 

(21) 8 A I R 1921 Pat 109 (113 114) OlatbJourK? 22 Cn L Jour 417, yafi* Siiifal v Emperor 

< 15) 2 A I R 1915 Lah 16 (45) 1915 Pun Be ho 17 Cr 1C Cn b Jour 851 Iialmoo\and y Emperor, 
(This matter however, u not of very great importance) 

( 02) 4 Boro L B 461 (462) Emperor v Kogar Purshotam 

< 69 70) 5 Mad n C R App iv (w) 

(22) 9 A I It 19‘’2 Mad 40 (41) 45 Mad 230 23 Cn b Jour 630, raiigedupatls Pedda Obionduv 
Fullasx Pedda 

( 34) 21 AIR 1931 Pat 651 (652) 36 Cn b Jour 447, HavisaliAia v Er tperor (Incompletene's of record 
—Effect) 


cialJy when a statement is made in answer to questions put bv the Court under S 3 12 ) 

3 (71) 15 Both W BCrL 3 (3) 

4 (32)19 A IB 1933 Com 279 (282) 56 Bom 434 33 Cn L Jour 613 n’asudeo Balmni y 

Emperor 


1998 {S 364 N3-5J 


EXAMINATION OP ACCUSED HOW EECOBDED 


3 Language of the record. — The exAmjnation of an accused person should be 
taken down in the language in ^hich the person >3 crammed, the object being to represent 
the ^ erj w ords and expressions used so as to ensure accuracy and pre'N ent misrepresentation 
or misconstruction of what uas said* If, however, such a record is not practicable, the 
law directs that the statement or confession shall be recorded in the language of the Court 
or in English * 

As to the effect of non compliance with this rule with regard to the record of 
confessions, see Notes on S 533 

4. “Shall be shown or read to him or ... . interpreted to him Itu 
ohligatorj on the Court to show or read the record of the statements of an accused person 
to him or to have it interpreted to him if it is m a language not understood by him, so that 
he might be assured that his words have been correctly taken down and, if necessary, have 
it corrected * 

In the undermentioned ease* the statement of the accused was not read over to 
him and his signature taken immediately after the close of the prosecution but when this 
was brought to the notice of the Magistrate the accused uas given an opportunity of 
making a further statement although it was not asserted that the original statement was 
not correct It was held that the trial could not be impeached as being illegal See also 
Notes on s 313 

5 “To explain or add to his answers.” — When the record of an examination 
of an accused person is shown or read over to him, he is entitled to explain or add to his 
answers,* so that the whole shall be made conformable to what the accused declares to be 


Note 3 

1 ( 87) 24 AIB 1937 Oudb 425 (426) 3S Cn L 3oar 169. Jagannath Sah t Emperor 
(*25) 12 AIR 1925 Cal 575 (576) 52 Cal 403 26 Cn h Jonr 761, Emperor t 2fant J/andal (Bxaau- 

nation under S 342 ) 

(94) 21 Cal 642 (660), Queen Empresev SagolSamba (Do) 

( 75) 24 Snth W B Cr 54 (55) Queen t itoemeat Dibee (Do) 

(’93) 1893 Bat 633 (633), (^een Empress v Surmal (Do ) 

TTrr»TT<'«<fl /> _ ©J. i © «*, \ 

• IS 7 Emperor 

• r V Kommoju 


( 91) 1891 All XY N 55 (56), Queen Empress v Eachanna (Confessions ) 

[See ( 80) 5 Cal 826 (829), E»jpre« 7 Tfl»in5»Iee ] 

Note 4 

1 - “ 5 - <»/• «f. « - T^.. .. o 7 _ r- ^ (Convic* 

• • 2l 

. . ’ Emperor 

, • of accused 



vas ordered ) 
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Inilh* It I* tl *' FtTUmml na L\ hint to )<■ tnip that J3 to !#> ncccj 

f\a n 1 n -« rlm^ Ilia f-titfinf nt * 

6 The record shall be signed — Tl ( of t!io cTamint on of nn nccn-ol 

11111 i U Ficiii'l 111 i'' t'l' nmi'a.^l «nl f \ tl ( M^ci Imto or In iinkin^ the n-coni 

Tlie fiimntiirf of tin Bcni'^’l 1» r'on to n ‘tiUmeit «l onl 1 lo nn le in t! c immofi jlf 
jrr^nicr the i ininlf To tnkt a Fignatiire in nn n-ljoinin^ room before a 

cVrlv nnl not in ll < Mbs; lrni< - imnnalnte in»cnco i* not n irojer coinilmncc t\Uh the 
] rf)\ ia ora o' tl fVTtio 1 ’ 

\a to till (fliTt < ( nfii'"*! U the nccii-rtj to «ign ‘fc •: t'a nml Nofr-t thereon 

7 • Shall certify under hts own hand '* — Tlio cerlincnto nce»l not le in tbo 
ImijrfHrifjrif/ of till ^Int.iatnti or Judge Ii w fiifticicnt if it i3 under his hnnd onlj, i e 
F gncvl 1 % him ’ hen dnlj recordfl the ccrliGcate is eiifiicicnt firmn /ticie j roof of such 
( xnni nstion nn i ii to l« j rcaunud tbit the | rocoeelings were regular * 

8 Sub section (3) — The examination need not l« tnken dotvn in the XIngiatmtc s 
enn fiar^tiiiiin'/ It i3 enough if »t is taken down m liis ircacncc nnd bearing* In such 
CT-o* houctcr the Vagi'trftte is IohdcI to make « metnoranJum ol the cxitnunation in 
his own blind and annex it to the record 

9 Sub section (4) — Subsection (t) provides that tins section alinll not apply 
to tno ela«acs of ca*C9 — 

(1) Cases coining unler s 2C3 i c ca«e9 tried summarily^ 

(2) Caeca tneil b\ a l‘re«idcncj Mflgi'tratc 

Before tlie aincndmcnt of the Code m 1023 the procedure aa to tbo recording of nn 
examination of the accu cd applied to all Magistrates including rresidency Magistrates 
and it xtos held that it ana obhgatorj upon the Prcsidencj Magistrates to record the 
examination of the accused in the manocr provided by tbo section, but that it teas desirable 
that the Legislature should relieve tbc Prcsidenc) Magisltalca altogether from this obliga 
tion * The amending Acts of 1023 gate effect to this view and omitted the words ‘ nnless 
he 18 a Presidenej Magistrate in sub s (3) and added tho words ' or in the course of a 
trial held bj a Prc«idency Magistrate in sub s (J) and sub s (2A} to s 8C2, in order ' to 


2 (0”) 4 Bom L R 461 (462) Lniperor t Najar Purusholam 

3 (29)16AlR 1920 LahSS2(38l) 10 Lab 223 29 Cn LJonr 769 Fahir Sxngkx Emperor 

Note 6 

1 t 91) 1894 Bst C87 (687, 688), Queen Emprets v Dhiha 
Note 7 


K y Goihto LaU Dull (Attestation at 


(1864 66) 2 Bom H C R Cr 125 (125, 126), Reg j Ttmm% 

( 69) 11 Snth V\ B Cr 39 (39) 7 Beng B B 67n, Queen v Jaga Poly 
Note 8 

1 ( 97) 21 Bom 495 (SOO) Queen Empres* ▼ Fiiram Dabajt 

( 73) 20 Suth W B Ci SO (50), Queen t Ducky Naratn Dull 
Note 9 

1 ( 36) 37 Cm L Jour 1038 (1100) 165 Ind Cas 154 (Cal) Banka Nalh y Abdul Kadxr (Summary 
trm! — Record of statements in English at close of prosecation case — Fact that xerneeulac statement 
IS not put in till after conclusion of tnal does not vitiate trial ) 

( 27) 14 AIR 1927 Oudh 42 (43) 28 Cri L Jooz 76 BAamint Bkih v Emperor (Charge under S 379, 
Penal Code ) 

( 27) 14 AIB 1927 Pat 369 (370) 6 Pat 504 28 Cn L Jonr 1037, ParJofim Das y Emperor (Offences 
under S 121, Indian Bailvays Act ) 

2 { 22) 9 AIR 1922 Bom 290 (291, 292) 46 Bom 441 23 Cri L Jour 45 Emperor y Oulab Jan 

(Summons case _ Onus: on to examine accused as required by S 312 held vitiated conviction ) 

( 21) 8 AIB 1921 Bom 374 (375 376) 45 Bom 672 22 Cn L Jour 17, PcmanifM v Emperor (Words 
if any used in cl (f) do not control 6 342) 

I 
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MODE OP DELIVERING JUDGMENT 


prepared and deln ered by the presiding ofScer in the absence of the other members of tie 
Bench is not n proper judgment ’ 

4 Judgment must be pronounced — The ecction specificiUy requires that 
every judgment ought to be •pronounced by Court in accordance uith the section* Till 
then it 13 inoperative as a judgment and is nothing more than the prn ate expression of an 
opinion by the Judge 'which can be changed and altered * See also s 850 Note 6. 

5 Substance oi judgment to be explained — It js not obligator} on tie 
Court to pronounce the whole of the judgment It is enough if tlie substance of sneb 
judgment is explained Where honever, the prosecution or the defence lequests the 
Court to read the whole of the judgment the presiding otBcer should compl> with the 
request 

6 Effect of loss of records — Where a portion of the material records in a 
case 13 lost it is open to the Judge to re write the judgment from memory and from the 
materials before him and place it on the record * 

7 "In open Court" — The judgment slmuld be ordinarily pronounced m 
open Court Where however a judgment la pronounced by a Ifagistrate m his private 
house instead of in the usual couit ball by reason of bis illness the judgment is not 
necessarily illegal and will not be set aside in tbo absence of proof of prejudice * 

8 Time of pronouncing judgment — The judgment should be pronounced 
only after the closing of the case if pronounced before it is s nullity * But there should 
be no unreasonable delay in pronouncing the judgment after the closing of the case Such, 
delay is not only unjust to the accused as it presents them from appeahng against fiie 
sentence but is also opposed to the general principles of low ’ 

9 Pronouncing predecessor s judgment — See Note 6 on Sect on 350 

10 Presence of accused when pronouncing judgment— Sub section (2) 
— Where the accused was not required to attend to bear the judgment delivered and could 
not he so required as he had absconded before judgment it ivas held by the High Court 
of Lahore that the judgment jnonounced in his absence was wholly illegal and should be 


( 3'>) 19 AIR 193*’ All 582 (682) 34 On L Jour 112 Rant Raian v Emperor 

(24) 11 AIR 19'’4 Cal 192 (193) 25 CnLJout 192 Jagat Sandhu v Jagabaidhti (Order under 

Sect on 145 ) 

( 79) 1979 Pun Re No 20 Cr p 59 (60) Empress v Skartf 

(17)4 AIR 1917 Cal 310 (310) 36 Ind Cas 842 (843) 18 Cn L Jour 10 Cl andra Etshore r 

Emperor _ 

'' Amtn 


3 ( 28) 15 AIR 19‘’8 Mad 1172 (1173) 52 Mad 237 29 Cri L Joar 973 Ramakottak v Suhba Rao. 
Also sees 265 Note 2 

Note 4 

1 { 42) 29 AIR 1942 Mad 66S (669) 44 Cn L Jonr 6 203 Ind Cas 461 In teValavala Patlabkr 

ramayya (A pronouncement that is not in accord with the s gned judgment is not a pronouncement ol 
the judgment and has no val d ty ) 

( 92) 14 All 242 (272) leg** All W N 83 Queen Empress v Hargobtnd 

2 ( 29) 16 AIR 19‘>9 Lah 692 (694) 31 Cn L Jour 675 Stkattdar Lai v Emperor 
{ 92) 1892 All "W N 157 (157) Empress v Majtd 

( 18) 14 Cn L Jour 56'> (563) 21 Ind Cos 162 (All) Ramdhtr Rat y Emperor 

Note 6 

1 ( 15) 2 AIR 1915 3Iad 1038 (1039) 14 Cn L Jonr 59S (596) 38 Mad 498 Kamdkskatnmtt v»- 

Emperor 

Note 7 

1 ( 66) 1 Agra Cr 17 (18) Cotemmenl v Hdlasee Singh 
Note 8 

1 ( 32) 1932 Mad ^ N 648 (649) SrinttasaehartarT Emperor 

2 (92)6CPLRCr21 (24) Empress y Baldeo 
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set aside * See also tbe iirulcrnicntioaftl case * Where an accused person absconded bcfoio 
judgment and on Ins re ariest, tbo Magistrate re pronounced the judgment uhicb ho had 
pronounced m bis absence, it iiaa hdd that the defect uas one which uas cured under 
S 537 ® It has been seen m ^ote 10 on S 205 tJiat ubere tbo accused is convicted and the 
sentence is not one of fine onlj , the Court must, under sub s ( 2 ) of this section, direct tbo 
per onal attendance of tbo accused for bcaiing tbe judgment 

11 Sentence or release to be after judgment — A sentence m the caso 
of conviction, or a direction to set the accused at liberty m tbe case of an acquittal can 
only follow the judgment and not precede it A bieacb of this rule is however, only an 
irregularity which can be cured under the provisions of 8 537 ^ The High Court of Patna 
Ins however, m the undermentioned case’ held that pronouncing judgment before com 
plctmg the judgment makes the sentence illegal The decision follows tho view expressed 
in Queen Empress v Sar Gobindf which has been cvplained m later decisions of the 
Allahabad High Court Sec Section 537, Koto 12 

367.* (/) Every such judgment shall, except as otherwise expressly 
LanguTse of judgment provided by this Code, be written by the presiding 
Conunta of judgment officer of the Court *(or from the dictation of such 
presiding officer! Jn *he language of the Court, or m English, and shall 
contain the point or points for determination, the decision thereon and 
the reasons for the decision , and shall be dated and signed by the presiding 
officer m open Court at the time of pronouncing it and ‘^{ where it is not 
written by the presiding officer with hts own hand, every page of such 
judgment shall be signed by him j 

(2) It shall specify the offence (if any) of which, and the section of 
the Indian Penal Code or other law under which, the accused is convicted, 
and the punishment to which he is sentenced 

Me82 S3«7, 1872 Ss 25S, 2«7. 461, 4637ni) 464 , 

1861 S$ 379, 380, 381. 429 and 439 


Note 10 



3 ( o7) 1897 Rat 325 (325) Queen E> ifreu v Ghottram 
Note II 

I ( 33) 20 Ain 1933 All 660 (66'>) 55 All 696 31 Cri L Jour 1036, DhondJ Kand->3 t Silaram. 
(Distisguishmg 14 All 242 ) 


T Thacer liujt Bcree (Distin 


guishing 1 Bom L R ICO ) 

( 25) 12 AIR 1935 Lah 137(137) 25 Cr. L 3 705 Ala Akfnad r Enperer (Di^cting from 14 All 243} 
(•22) 9 AIR 19*’’ Mad 502 (503) 45 Mad 913 23 Cri L Jour 5S3 (FC) SanUra:inja JfudjJtar r. 
.YrtrOjonn itudaliar 

(J5)S ilR 1915 Mad 1034(1039] 14 Cn L3oar595(396} S9 Mad 494. rumoliAimma r Emperer 
( 79) 2 Urir 439 (439) (i Magistrate paasod srnteaee and tlien died before wrUog jadgmrot — Ht~i )C 
ira» onlr an Irregnlanty ) 


3 r''2) 11 AU 343 (372) 14'>2Ant\\ 


SOCrlLJonr 
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LA^GITAGC AND CONTENTS OP JUDGULM 


( 3 ) When the convjction is under the Indian Penal Code and it is 
Judgment in ftltemative doubtful under which o{ two sections, or under which 
of two parts of the same section, of that Code the offence falls, the Court 
shall distinctly express the same, and pass judgment m the alternative 


U) If It be a judgment of acquittal, it shall state the offence of which 
the accused is acquitted and direct that he be set at liberty. 

( 5 ) If the accused is convicted of an offence punishable with death, and 
the Court sentences him to any punishment other than death, the Court shall 
in Its judgment state the reason why sentence of death was not passed 

Provided that, in trials by jury, the Court need not write a judgment 
but the Court of Session shall record the heads of the charge to the jury 
“1(6) For the purposes of this section, an order under section 118 
or section 123, sub section ( 3 ), shall be deemed to be a judgment ] 
a Inscr/ftJ bj the Code of Cr nun'll Procedure (Amendment) Act 18 [Will] of 19J3 


1 Object and applicability o! the section 
la Judgment — Meaning ol 

2 Language ol judgment 

3 ‘ Written by the presidmg odtcer 

4 Contents ol judgment — General 

5 Points lot determination 

6 “ Decision thereon — Appreciation of 

evidence 

7 Reasons for decision 

8 Remarks in the judgment 

9 Oilenee to be specified 

10 "Pumshment to which he is sentenced 


Synopsis 

11 "Shall be dated and signed by the pre 

siding officer at the time ol 

pronouncing it ” 

12 Judgment m the alternative — Sub 
section (3) 

13 Judgment m cases of acquittal 
H Judgment m capital cas's— Sub section (5) 

15 Trial by jury— Heads of charge to the jury 
— Proviso 

16 Judgment not in conformity with section 
—Procedure in appeal 

17 Sub section (6) 

18 Effect ol non compliance with the section 
See Note 12 on Section 637 


NOTE to the Synopsis See the Notes !nd c ited for the lollonme top os 


Accnsed s act on — Open to tso constructions — 
Presumption of innocence to prevail See Note 0 
A1 bi evidence See Note C 

Bench ol Magistrates — Pres dent of Bench m 
minority— Member of majority to write judgment 
See Note 3 

Circumstant at evidence — When snffic ent See 
Note G 

D scharge ordcr—Not judgment See Note la 
Evidence— Only quality and weight mater al — And 
not number of vi tnesses See Note G 
Evidence— Apprcc at on and effect — D tferrncc in 
civil and cnminal proceed ngs See Note 6 
Emding of gu Ity — Some sentence neces "iry See 
Note 10 

Guilt ol accused — On is on piosecutioo — To be 
proved in accordance with law Bee Note 6 
Heads of charge— To be written soon after delivery 
of cl arge to jury See Note 15 

jnjge Not to act on matters not made evidence 

on record See Note 6 


Judgment — Not m English or Court language — 
Only irregularity See Note 2 
Judgment — Contents See Notes 6 and 9 
Judgment of acguittnl — Detention of accused after 
pronouncement — Illegal — Formal warrant of 
release not necessary bee Note 13 
Judgment not according to law — De uoio trial to 
be ordered See Note 1C 
iKigislatiTc changes See Notes 3 and 17 
Medical witness experts etc — Evidence not to be 
bl udly accej ted bee Note 6 
Prosecut on ev dence trustv orthy— Failure to prove 
mot ve immaterial See Note 6 
Section— Not applicable to oiders on pet tions See 
Note 1 

Sentence — Cannot be postponed after judgment 
See Note 10 

Sgn — Me'ining See Note 11 
Sgnaturc — Not to ha with stamp — But If vulb 
stamp only irrcguLanty See Note 11 


1 Object and applicability of the section — As has been already mentioned 
m Noto 1 on S 8CG tlio provisions of this Bcciion also aro based upon good and sulstantiil 
grounds of public pohej ' 


SecUon 367 — Note 1 

1 (42)29 AIR 1312 Lah 100 (101) 43 Cri L Jour 619 200 Ind Cas lOG CuUahv Emperor 
( 92) 14 All 21’ (272) 1892 All W N 83 Queen Empren v Hargobind Singh 



LANGT.AGE AND CONTENTS OE JUDGMENT 


[S 367 N 1-4) 2005 


Till? section npplic? to sucli jaclgnicnt? aa arc rcfcucil to in S OGO that la to sxy, 
to judgmonts m U lah ' It does not apply to oidcis on petitions * It has been held by tho 
Chief Court of Oulli that this sccton has no apilication to appeals* Ihis \ieu it is 
submittcl IS not couoct as it qOCS ogainst the express proMsions of S 42J See also s 4‘>i 
and Notes thereon 

As to whctbci the section apiilies to oidcis unlei ss 118 and 125 see Note 17 

la Judgment — Meaning of — The word judgment has not been defined m 
this Code The wordiOa of S 3GC as well ns this section sliows tbit the word judgment ’ 
means a decision in a t}ial whicli decides a caac finally so far as tho Court trjing the case 
IS concerned and terminating in either a comiction or acjuittil of the accused ^ Thus an 
Older of di charge is not a final order and is not therefore a judgment within the meaning 
of the section'* For further di cussion sec Notes 2 and 3 on s SGO See also the under 
meutioncl cases® 

2 Language of judgment — The jadgment should he written in tho language 
of the Court oi in 1 ngiish ' riling the judgment m an> other language is howeaci, only 
an irregaalarity which can be cured by tho pioviaiona of s 537® 

3 “Written by the presiding officer ” — Prior to the amendment in 1923 
this section provided that the judgment must be wnUeo by the presiding officer It was 
therefore held that the judgment should be written by the Court itself and not by some 
body else to the dictation of the officer* The amendment of lO’S now allows such a 
procedure 

AMicre m tho case of a trial by n Bcncb of 'Magistrates the President of the Bench 
13 m a minoiity as to conTiction or acquittal the judgment should bo written b> some 
member of the majority ® See also Notes 2 and 3 on s 2C5 

4 Contents of judgment— General —This section requires that a judgment 
must contain the points for dctcrminalion, the dcci lon tbeioon and tho reasons for tho 


2 ( 01) 1 Cri L Jouf 0C9 (970) C Bom L It 897 /n r« itajappa (Order under S 197 — Record of 
reasons not necessary ) 

3 (72) 1872 Bit 01 (Gl) reg v ran<ftiranj 
AUo see S 491 Note S 

4 (40)27 AIR 1940 Oulh3G9(371) 41CnLJout711 Jodha\ Emperor 

Note la 

1 ( 01) 23 Cal 0 j 2 (CCO) 5 Cal M N 457 (FD) Dtearka Kaih r Eenx iladhab 

( 09) 9 Cn L Jour 80 (S'*) 31 Mad 543 4 lDdCasII13 Emperor y iloheshieara Kendaija 
[See also ( 4 q 29 AIR 1942 Pat 107 (108) 43 Cn L Jour 7 197 luJ Cas B7 (DR) Deonandan ital to r 
C! fthtar Moliicrn joignwna is ia M\a\ awl dciei s/A eatiwl Va 

del very ot jut^rnt )j 

2 ( 01) >3 Cal Cj 2 (600) 5 CalM N 457 (FD) Di jrLi Aalli r 2^i Vadftat 

( 07) 5 Cn I Jour 2 j 5 (’oC) 9 Bom E R 2 j 0 J'wj^ror t Aati PoAira (Tbos^b record c! reasons ii 
not comjul-K ry. it isd< rablc to rccorl nasons) 

(09)9CrLl Jour 80 (32) 3lMad5i3 4 Ind Cas 2113 JETiiprrcrT Zlal etiiara KonJaya 

3 (40) 27 UR 1940 Oudh 390 (397) 41 Cn LJoar 725 fjei rjnpcrer c VadtoSingh [OrltTot 
aj'jxl lie Court roqu tin;; trial Court to (aVecT Jeoci. of Cettaio witse u not jud^eo ) 

(0Jj29Cal7 G ('33) CCalM N C33 (1 1 1 Utr V tiad Ilossexn x ilaltemed At an 
Note 3 

1 (0C)4Crll JojrlC2(163) 4CalEJour’3’ DunuUlartStnj/* » Ilanl ar Stng^ 

(Sf< a M (l^Ct) 4 ‘’util \\ It Cr 19 (Eft Queen x Disunites ur Gc sini/ ) 

2 (0f)4 Cn I Jour 1C»(1C3) 4 Cal I Joj 23».I>jana/J7iri t Ilarx'iar 

tUott-cS 537,Vtol2 

Note 3 

1 (C« ) 4 Cri E Jour 39 4 (395) 4 Call Jnar 411 J/anti, i C rpcT-tieu e/ Ca^r 4 
(■ni)ls91 iut 545 (54ri ^arm rwjrrsj » Ej'sJ-rnEjt 

(91)OudhSlCa.-<H Ni. l'‘J r Si's! 49 (.N>ern i-nrr»s v \antu. 

2 C^') 15 MR l‘^SMa.1 19' (197) 51 Mad 534 29 Cn LJoJr 207 EojmraT r 

(5C)13 MR lo-NJ M»3 551 (3W) 37 C<i E Jour “0 In re£re bjrano' } i 
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LAhGUACE AND COMEMS OF JUDGMLM 


(3) When the conviction is under the Indian Penal Code and it is 
Judgment in alternative doubtful Under which of two sections, or under which 
of two parts of the same section, of that Code the offence falls, the Court 
shall distinctly express the same, and pass judgment m the alternative 
(4f) If It be a judgment of acquittal, it shall state the offence of which 
the accused is acquitted and direct that he be set at liberty. 

(5) If the accused is convicted of an offence punishable with death, and 
the Court sentences him to any punishment other than death, the Court shall 
in its judgment state the reason why sentence of death was not passed 

Provided that, in trials by jury, the Court need not write a judgment, 
but the Court of Session shall record the heads of the charge to the jury 
®|(6) For the purposes of this section, an order under section 118 
or section 123, sub-section (3), shall be deemed to be a judgment) 
a Inserted by the Code of Crimmal Procedure (AtaendmenO Act 18 [Will] of 1D23 
Synopsis 

1 Object and applicability of the section 
la Judgment — Meaning of 

2 Language of judgment 

3 ‘ Written by the presiding officer ' 

4 Contents of judgment — Genera! 

5 Points for determination 

6 •' Decision thereon” — Appreciation of 

evidence 

7 Reasons for decision 

8 Remarks m the judgment 

9 Offence to be specified 
10 "Punishment to which he is sentenced' 


11 "Shall be dated and signed by the prc' 

siding officer , at the time d 

pronouncing it " 

12 Judgment m the alternative — Sub* 

section (3) 

13 Judgment fn cases of acquittal 

H Judgment in capital cas*s— Sub section (5} 

15 Trial by jury— Heads of charge t# I'tty 

— Proviso 

16 Judgment nol >n conformity with section 

—Procedure m appeal 

17 Sub section (6) 

18 Effect of non compliance with the section 

bee Note 12 on Section 637 


NOTE to the Synopsis See the Notes lod cated for the following topics 


Accused 8 action — Open to two constructions — 
Presi mption of innocence to prci aii See Note G 
Alibi evidence Sec Note 6 

Bench of Magistrates — President 0! Bench id 
minority— Member of majority to write judgment 
See Note 3 

Circumstantial eiidenco — When sifdcient Sec 
Note 6 

Discharge order — Not judgment Sec Koto 1 a 
E vidence— Only quality and wei'’ht material — And 
not number of outnesses See Note C 
Evident e— Appreemt on and eRecl — DiSerence in 
oiv 1 and enm nal proceedings See Note 0 
Finding of guilty — Some sentence necessary See 
Note 10 

Guilt of accused — Onus on prosecution — To be 
proved in accordance with law See Note 6 
Eeals of charge— To bowr tten soon after ddivcty 
of charge to jury Sec Note 15 
Judge — Not to net on matters not mode evidence 
on record See Note C 


Judament — Not in English or Court langcac>e - 
Only insularity See Note 2 
Judgment— Cod ents See Notes 6 nnd 8 
Judgment of acquittal— DetentioD of accused after 
pronouDccmenl — Illegal — Formal warrant d 
release not necessary bee Note 13 
Judgment not occonlms to law — De nova trial to 
ho ordered See Note 16 
IiegiaKtive changes See Notes 3 and 17 
Hcd cal witness esperts etc — Eiidence not to 6* 
blindly accepted Sec Note 6 
Prosecution evidence trustworthy— .rnilnre to prove 
motne immaterial See Note 6 
Section — Not applicable to orders on petitions See 
Note 1 

Sentence — Cannot be postponed after jadgraent 
See Note 10 

Sgn — Meaning See Note 11 
S gnature — Not to be w ith plan p — But If w lb 
stamp only irregularity See Note 11 


1. Object and applicability of the section — Aa has been alreadj inentione'i 
m Note 1 on B 2CC tbe piovisions of this section also are based upon good and siilstantiil 
grounds of public policj ‘ 


Section 367 — Note 1 

I (4'>) 23 AIR 1012 Lab 100 (101) 43 CnLJonr619 200 Ind Cas 106 Gu»a7» v 
( 92) 14 All 242 (272) 1092 All W N 83 Queen Empress v nargobind 
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TliH «ectioii npplica to sucli jadgmcnh as aic rofeiiccl to in s 3G0 that ii to say, 
to iiuloiiiGiits m U lah ' It docs not apply to orders on jietitions * It has been held by tho 
Chief Coiut of Oilh that this «cction has no apilication to appeals* Ihis \icw, it i3 
submitted Is not coucct as it goes against the eapeosa proMsions of S 421 See also s 424 
and Notes thereon 

As to ^bethel tho section aii'>hes to onleis unlei S3 118 and 12'3 sco Note 17 

la Judgment — Meaning of — The noul judgment has not been deOned m 
this Code The xiordin^ of s 36r as Tvell as this section shows that the woid “judgment 
means a decision in a (» lal which decides a cosc finally so far as the Court trjing tho ease 
IS coneernc 1 and terminating in cither a comiction oi acqmttil of tho accused ^ Thus, an 
Older of di=charge is not a fintl order and is not therefore a judgment within the meaning 
of the section- For further di cussion see Notes 2 and 3 on s 3Ga See also the under- 
mentioned case®* 

2 Language of judgment — Tho judgment should be written in tho language 
of the Court oi in > nghsh ^ \\ntmg the judgment in anj othei language is, howevci, only 
an irregularity which can be cured b> tho piovisions of s 637* 

3 “Written by the presiding officer.” — Prior to the amendment in 1923 
this 'ection proMded that the judgment must he written by the presiding officer It was, 
therefore held that the judgment should be written by the Court itself and not by some 
body else to the dictation of tiie officer* The amendment of 1923 now' allows such a 
procedure 

AMicrc in tho ease of a trial b> a Bench of Magistrates the President of the Bench 
13 m a mmoiity as to conriction or acquittal, the judgment should be written b> some 
membei of the majority * Sec also Notes 2 and 3 on s 2C6 

4 Contents of judgment— General —Tins section requires that a judgment 
must contain the points foe determination, the dcci-sion tbeicon and the reasons for the 


2 ( 04) 1 Cci L Jout 0G9 (970) 0 Dom L It 897, In re Hajapea (Order under S 10 1 — Ilccord of 
reasons not nccessatj ) 

3 ( 72) 1871 Bit Cl (Cl) Peg t Paniurang 
AUo see S 494 Note S 

4 ( 40) 27 AIB 1940 Oudh 309(371) 41 Cri L Jour 711, Jodha % Emferor 

Note la 

1 ( 01) 29 Cal Cj2 (CCO) 5 Cal M N 457 (FD) Dtcarhi -Valfc v Drm Zladhah 

( 09) 9 Cii L Jour 80 (82) dl Mad 543 4 Ind Ca$ 1113 Emperor r ilohtihieara hondaya 
(S« also ( 4 ’) 29 AIK 1942 Pal 107 (10b) 44 Cri L Jour 7 197 Ind Cai 87 (DE) Deonaiidan itahto r 
C!•Al^teT MftlUw (*» yoCgcawA vi f&iV << tW Wval doiw ♦V.ts.'i Va date ot 

del very of judgnicut )J 

2 ( 01) 29 Cal C53 (CCO) 5 Cal Vi N 457 (FD) DccarJLi Adlft x Dent Ua^lhab 

( 07) 5 Cri Ij Jour Cj 5 (’5G) 9 Dorn I> It 2,>0, fwprror t AaCi FaAirs (Though record of r«a ons U 
not cotnpul-* ry, it la d<s ralile to record reasons) 

( 09) 0 CrL L Jour 80 (81) 31 Mad 543 4 Ind 1113 JmpererT Jfa/rt lara AonJu^i 

3 (40) 27 AIK 1940 OuJh 390 (397) 41 Cti L Jour 725 (7J61 Fmperer v VaJhoStnjh (0 1*rel 
ari-cUatc Court iw^uiemg itval Court to laVe exilcnj* of certain witnc»-oi li not jid jcicnt ) 

( 02) 29 Cal 7 C (733) C Cal >\ N C33 (1 L) Mir ihmad Uouexn x ila1,cmcd Js^art 
Note 2 

1 fOC) 4 Cri I JcjrK2(lC3) 4 Cal E Jour 232 Dluinu? an Sinjh » llatthar Sing-. 

(S« a (1*-C5) 4 ‘«utli M It Cr 19 (Itr) Cucen T Ditiunncj urCwiirny] 

2 ( Of) 4 Cri I, Jour 1C2 (1C3) 4 Cnl E Joar 23’, D anu.' Jkart x llarthar 
tUoa.-c'' 537, N to 12 

Note 3 

1 (O' ) 4 Cn EJojr59M39Sl 4 Cal I Jmr III, Afoni La‘ r C rpaTuti..n cf Ca c-.t a 
4-91) It-M lUt 545 (SKI f^n.ten Ew^rru \ La B-i 

(91) OjJ’i SI Ca-« Nxioy p (.191 (Wen I npre*^ x Aan«u. 

2 (*2') IS MK I"!' MaM97 (197) 31 Mad 33'^ 29 Cn 1. J ar 207. t 

(2C)13 MK l^.'G Mad 331 (3S3) 27 Cj» E Jour «*« InteSee }.arana yt 
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( 3 ) When the conviction is under the Indian Penal Code and jt is 
judgmsnt in alcern-itnc doubtful under which of two sections, or under which 
of two parts of the same section, of that Code the offence falls, the Court 
shall distinctly express the same, and pass judgment m the alternative 


( 4 ) If It be a judgment of acquittal, it shall state the offence of which 
the accused is acquitted and direct that he be set at liberty. 

( 5 ) If the accused is convicted of an offence punishable with death, and 
the Court sentences him to any punishment other than death, the Court shall 
in its judgment state the reason why sentence of death was not passed * 

Provided that, m trials by jury, the Court need not write a judgment, 
but the Court of Session shall record the heads of the charge to the jury 

®I(6) For the purposes of this section, an order under section 118 
Or section 123, sub-seetion (3), shall be deemed to be a judgment] 

a Insertfd by the Code oI Cnminil Procedure (Atneudment} Act 18 [^VIII] of l92d 


1 Object and applicability ot the section 
la Judgment — Meaning of 
Z Language of judgment 

3 "Written by tbe presiding offteer 

4 Contents ol judgment — Genera! 

5 Points (or determination 

6 "Decision thereon' Appreciation of 

evidence 

7 Reasons for decision 

8 Remarks in the judgment 

9 Oltence to be specified 

10 “ Punishment to which he is sentenced ’ 


Synopsis 

11 "Shall be dated and signed by (be pre 
Siding officer , at the tune oi 

pronouncing it ' 

22 Judgment m the alternative -- Sub* 
section (3) 

13 Judgment m cases of acquittal 

14 Judgment m capital cas's— Sub section (S) 

15 Trial by jury.— Heads of charge to the jury 
•— Proviso 

16 Judgment not in conformity with section 
— Procedure m appeal 

17 Sub'Seetion (6) 

18 Effect of non compliance with the section 
.See hote 12 on Section SS7 


NOTE to tbe Synopsis See the Notes indicated for the following topics 


Accused 8 action Open to tiro constraclions — 
Ptesimptwnol innocence io j)TC\ ad See Note 6 
Alibi eridence See Note 6 

Bench of Sfagistrates — President ot Dench in 
minority-— Member of majority to write judgment 
See Note 3 

Circumsfaat rtf ciAJeace — IPfren eu/Sceai See 
Note 0 

Discharge order— Not judgment Sec Note la 
Esidence — Only cjualUy and weight matenel— And 
not number ol ovitnesses See Note 6 
Esidence— Appreciation and effect — Difference in 
civil and criminal proceed ngs SeeNoU.6 
Pinding of guilty — Some sentence neces'ary See 
Note 10 

OuiU ot accused — 0nu3 on prosecution — To be 
proved in accordance with Jai> See Note 6 
Heads of charge — To be written soon after dcbscry 
of charge to jnty See Note 15 
Judge — Not to act on matters not made evidence 
on record See Note C 


Jndgment — Not in English or Court language — 
Only irregularity Bee Note 2 
Jndgment— Con eats S“e Notes G and 9 
Judgment of acquittal— Detention of accused afiet 
proDOuncecient — Illegal — Formal vrarfunl tl 
release not necessary See Note Id 
Judgment not according to law — J)e «oio truf ^ 
be ordered See Note 16 
tcgisfat se cl anges Sec Notes 3 and 17 
Medical witness experts etc — Liidence not to be 
blindly accepted See Note G 
Trosecul on evidence trustworthy— Patlure toprov< 
motive uiiinaterirtl See Note 6 
Section — Not applicable to oiders on politioos Soe 
Mote 1 

Sentence — Cannot be postponed after 
See Note 10 

Sgn —Meaning SceNotell 
Signature — Not to bo v. ith stamp — Bat if 'f" 
stamp only irregularity See Note 11 


1 Object and applicability of the section — Ah has been alreadj mentioned 
in Noto I on S S 60 , the piovisions of this Bcction also tire based iipoo good and su^tantitV 
grounds of public policj ' 


Section 367 Note I 

1 (41) 20 AIR 1912 Lab 100 (101) 43 Crf I, JoorOW 200 lad Ctis lOG GwHoA v 
(.02) 14 All 212 (272) 1892 All W N 83 Queen Empress v Sargohind Singh 
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■ftnd cannot mcrclj adopt the opinion of the llagisfraio bj nhoin the ease was foinarded ^ 
It 13 undesirable to make a docament, prepared bj a partj , part of a judgment 
unless the Court has checked the document and found it to bo correct ® 

A judgment should spccificallj set forth facts and orders necessary to gi\e authority 
•to the Court in the i articular case® 

A judgment 'hould not be itnntccssaril) long” But it should be written m such 
a way that it would be eas\ to summanly dismiss an appeal against it on a perusal of the 
judgment alone “ 

In a trill w ith the aid of assessors merely recording a finding on facts and e\ idence 
as explained to the assessors in summing np the evidence to them is not suflicicut compli 
ance with the section*’ 

5 Points for determination. — This section lays down that eierj judgment 
must contain the point or points for determination To ascertain and define distinctly 
these points is the i cry ground stone of a sound and stable judgment * A judgment which 
-does not «et forth the points for determination is defective* 

6 “Decision thereon” — Appreciation of evidence — Though the rules 
•of eiidencc are the same in ci\il and criminal procerfings there is always a marked 
difference between the effect and appreciation of exidence in the two cases In civil cases 
a mere preponderance of probability or greater probative value is sufficient to warrant a 
conclusion, while m criminal cases before the accused can bo convicted, thero should bo 
«uch a moral certatnty of bis gutU as convinces the mind of the tribunal as reasonablo 
men, beyond the pos-ibility of doubt or suspicion* Thus it is primarily tbo duty of the 

7. ( 39) 2C Allt 1039 Oudb 33 (33) 39 Cn L Jour 1003, Laltu Itam v Emperor 
('19) 6 AIR 1919 rat 990 (990) 20 Cci L Jour 444, Tliakur Stngh v Fmperor 
■8 (20) 7 AIR 1920 Cal 87 (89) 47 Cat 151 21 Cri L Jour 3S0, £asiim JU v £rnp«ror. (OeiUin 
statements prepared by tb« Public Prosecutor) 

*9 (87) 1697 Rat 323 (526) Queen Empresi r reskwanl (Mamlatdar U not an ofllcer to whom nnder 
S 12 o{ Act S [N J oi 1879 (be powers ot a Collector under S 87 of tbo Act are delegated ) 

■( 8C) 1886 Rit 310 (310) Quem Empress * Sana (Section 47 of Bombay Act 5 [N ) of 1870 does not 
tnake tbc poaMssion of more than one gallon of Ivjuor penal) 

< 66] 1866 Pun Re No 111 Cr, p 108 (108) ifahram on behalf »/ h<$ bretker Eahteul 

JO (33) 20 AIR 1933 Mad 233 (239) 8CMad231 31 Cri D Jour 481, ^iiroyana T Emperor 

11 (91 1900) 1893 1000 lKiwRurnulC26(627) Egyin Eaju » Fmprets. 

12 (09) 10 Cri L Jour 323 (334) 3 lud Cas C25 (Cal) Ahudiran Dose v Emperor 

Note S 

2 (34)21 UR 1934 Sind 89 (92) 28 Sind L R I** 36Cn D Jour 53, J/U^io T Amperor 
[See also ( 3V) 22 AIR 1935 Nag 81 (83) Dala t Emperor (A judgment should commence with a slato- 
ment o( the facts in respect of which the accuK^d u charged and not with circumstances which might 
be held to proride a motire for (he oSence)] 

2 ( Jt)21 A I R 193J Sinde9(92) O^SindEBIS SCCntJourSS MUho r Emperor (Wb*-!! 
there are six seienl prisoners, accused of seven separate oSeace~ w U a jicrfunctorv and j>-n]ou9 com 
pi ance wiih the law to raise no more than one point for decuion ) 

("OO) lr90 Tat 814 ('"15) Queen Fmpressr Shidlingippa 
(See ( 91) 15 Bom 11 (12) 7n re Slut -ippn ] 

(See alM ( 32) 19 AIR 1932 S nd 143 (141) 33 Cn L Jour WO, Udkirsm r Emperor (Court thooll 
set fjrlli po nta o( deci* on in such a ‘hape that at the fir l glance it may U apparent to itself and the 
appelUtc tribunal ll at noil mg a hicU u tnat- rial bis be,.n OTcri"»l.eJ )] 

Note 6 

1 ( 4C) 33 AIR 1816 All 19l (10 ) J943 All W 1. (II C) 2-7 {'’>0) (1>L» Don Eals r Emperor 

4 4t) SI A 1 R '' nd 33(30) I L 1. (1941) Kar 123 45 Cn L Jour C50 >12 Ini Caa 4-‘7 (D B) 

I m/eror r Ealu Maehjul 

(43) SO AIR 1943 Eah .*•’8 (>^, SOI) 4J Cr L.J IN 209rC.4C' (Ori Ftrpererr SIchd Uausn 
<45) 30 A I R J‘'43 1,81156(3') 4| Cn L Jour 397 .05 lo J Caa 55 2 (ll I ). J/aiin D.a v Emperor 

(I onl nof prT» f on ) rO'^ui.cm ai d on aocu"^^— D at ict on— Deg'w of ev'tajiiy rerj.irrJ icidjca,eid~ 
Onm on i'i\*"eouli m l.i t'-Ull \h guJi Urond tea-ionab e deubt nev'' shif.^.) 

< 40) 27 AIR 1910 Mad 1 (’) 41CntJ«r3C9 I'O led Cas TOI Jn re Eanjlaa U-i / * .Ji. (Ira^t:- 
cutajn not aWrrJ from dur c' prer rg that a enme c mm i.ed e»«a U.'^'U^.h il U t lal-.it.l 
ihat acc-w'J ba* rpec.al Iron e’ '■ < i t’e p ♦ *1 1 e* a crE-e wa. c'm— edo'o-t.) 
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decision^ The object of these provisions is that n Criminal Court should consider tBa 
case before it in all its bearings and should on such consideration arrive at deSmte 
conclusions after considering the evidence m the case* Thus a judgment uhich coibisU 
of a few notes on the arguments of the counsel and a somewhat vague concitboa 
IS no judgment at all* But the section does not lay down anj particular form which a 
judgment must take and a failure to slncUy conform to the provisions of this section 
would be a mere irregularity curable under S 537 if it can bo gathered from the body of 
the judgment itself that there has been substantial compliance with the provisions of the 
section * 

Where there are separate trials separate judgments must be recorded 'W'here 
however, two cases are closely connected together, the Court may write a detailed 
judgment containing a complete recital of the facts m the more important of the tno 
cases and it would not be objectionable to refer to such recital m the separate judgment 
lecorded in the less important case At the same time the Court should always be careful 
to see that evidence which is only admissible m one of the two cases is not referred to or 
put forward as a reason for a conviction or acquittal in the other case m which it i3 not 
relevant® 

A judgment once delivered cannot be supplemented by means of an explanation 
furnished to the superior Court “ 

Wlieu a case is forwarded to a superior Magistrate under S 849 with the opinion 
of the forwarding Magistrate, the superior Magistrate must write an independent judgment 

Note 4 

1 ( 12) IS Cn L Jour 559 (560} 8 hag LR 84 15 Ind Cas 975 Jflirom v rmprror (The p»™‘ons 
ate mandatory and arc intended to constilnte the substance as distiogmsbed from mere form of tbs 
judgment ) 

(40)2? Air 1910 Sad 118 (114) 41 Cn L Jour 724 i46dut Zunm v Emperor 

087) 24 AIR 1937 Nag 122 (122) ILR (1936) Nag 217 39 Cti I* Jour 870 Sukhdat/al v Ul Sarasicsh 

2 (97) 19 All 506 (507) 1897 All W N 142 (FB) Queen Empress t Pandeh Bhat 

( 32) 19 AIR 1932 Sind 180 (180) 84 Cn L Joot 163 Qul Sheru t Emperor (Intention of B 357 u 
that the Hagutrato should direct hia own attention to every matenal question of fad or law ) 

3 CSO) 17 AIR 1930 Eah 1054 (lOoS) 32 Cn L Jour 252 Uafiomed Bakhsk t Emperor 

[See also ( 41) 28 AIR 1941 Oudh 575 (576) 42 Cn L Jour G33 194 Ind Cas 872 Diuan v Ba}ii 

Jour 349 Eaptirao v Emperor 
brief sentences in order-sheet — 

4 (37) 24 AIR 1937 Nag 12*’ (122) ILR (193C) Nag 217 39 Cn L Jour 370 SuKhdayal v 

SarasKah 

5 ( 20) 7 AIR 19’0 All 79 (79 80) 21 Cn L Jour 442 Bhola Noth v Emperor 

[See (27) AIR 1927 Mad 66 (57) 27 Cn L Jour 1164 Thangaya Nadar y Emperor (Whercins 
JO nt tnal of several accused persons for vanons oflcnces some triable by jury and others triable witb 

the aid of assessors the Judge summed up the case at some length to the jury with regard to all tbe 

charges but when he came to wnte his judgment with regard to the charges triable by himself w tb 

ject 


evidence cannot bo upheld ) 

( 97) 1 Ciil W N 42C (427) Asimaddt r Gottnda Batdya } 

6 ( 08) 7 Cn L Jour 312 (312) 7 Cal L Jour 238 /urafchan v Emperor 


[See ( 01) 0 CaMV N 118 (l-’O) Natir HaUta r Ilan Charan 

( 30) 17 AIR 1930 Cal 379 (379) 32 Cn L Jour 18 Uant Kns] na Sen v Fmperor (Trying 
tmte is not ent tied to make any suggestion or rcprKentalion in the cxplanat on wh ch is not found 
on tl 0 record before him )] 
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■iBd cannot tnorclj adopt the opinion of the jragistralc bj Tvliom the case ^\a3 fonvarded 

It 13 undesirable to make ft document ireiarod b> n partj part of a judgment 
unless the Court 1 as checl ctl the deenment and founl it to bo correct* 

\ judgment should spccificallj set forth facts and orders necessary to gi \ c authority 
•to the Court in the \ articular case * 

A judgment should not l>e nnnocossanlj long But it should bo u ntten m such 
a waj that it uould be ens\ to sninman)} dismiss an appeal against it on a perusal of the 
judgment alone *' 

In a trial u ith the aid of assessors merely recording ft finding on facts and oaidenco 
as exphmeil to the assessors in summing up the evidence to them is not suflicicnt compli 
ance mtb the section’’ 

5 Points for determination — This section Hjs dou'n that e\erj judgment 
lUttst contain the point or points for determination To ascertam and de6no distinctly 
those points is the %ery ground stone of a »und and stable judgment ^ A judgment -uhich 
does not "et forth the points for determination is defective * 

6 “Decision thereon” — Appreciation of evidence — Though the rules 
of cMdeneo are the same m ci\il and criminal proceedings there is alaajs a marked 
difference between the effect and appreciation of evidence in the tao cases In civil cases 
a mere preponderance of probability or greater probativo value i3 sufficient to warrant a 
conclusion while in criminal cases before the ftccused can bo convicted there should bo 
such a moral certainty of his guilt as convinces the mmd of the tribunal as reasonable 
men bejoad the possibihtj of doubt or suspicion* Thus it is primarily the duty of tho 

7 ( 39} 26 Allt 1939 Oudb 3o (36) 39 Cri L Jour lOOS Zallu I^am v Emptror 
( 19) 6 Allt 1919 Pat 290 (290) 20 Cri L Jour 444 Tfuikur Singh v Emp/ror 

8 ( 20) 7 AIR 1920 Cal 67 (39) 47 Cal 134 21 Cti L Jour 3SC Xasem Ah v Emperor (Certain 
etatements prepared by the Pabl c 1 rosecutor ) 

r nnSar 


, - *. , I L . C l 

I T Emperor 


1 (31) 21 UR 1934 Smd 89 O'*) 28SndLRl» 3CCnLJour53 J/i/fto t Emperor 

[See also ( 33) 22 AIB 1935 ^ag 61 (63) Sala t Emperor (A judgment si ould commence n lb a state* 
tnent ot tUe tacts in respect of wbicli tbe aceu ed is charged and not with circumstances which might 
be 1 elt to proT lo a mol ve tor the oRcnce )] 

2 (34) 21 A I R 1931 Sind 89 {9>) 29 S nd L K 12 36 CriEJour53 ilithoy Emperor (^\hcIl 

there are s » scTcral prisoners, accused of scren separate ofteoce^ it i> a perfunctory and penJons com 


<tti.rrrtr7i T Emperor (Coart shonid 
set furih pu nU ot dccL on in such a si ipe that at tl a fic't glance it may be apparent to itself and the 
appellate tnbiinal tl it noth ng wL ch is material his been orcrtookeil )) 

Notes 

I ( 4C) 33 MR 1940 All 191 (lOo) 1915 AU tV P (H C) (->90) (DL) Earn Eala r Emperor 
(44)31 t.lRl£lll‘tid33(3«) ILR (1941) Ear 1«3 4jCnLJourCoO 212 Ind Cos 407 (D li) 
Emperor v Aotu J/osliyui 

(43) 30 UK 1943 I-ah‘>93(’99,30l) 45 Cr L. J 119 'WIC 4CS{DR) Emprror t iloH IJaiun 
( 43) 30 t I R 1943 I^li 50 (5^) 44 Cri I, Jonr 397 0» Ind Chj So * (D B) //asjn Em t Emperor 

(Kurd not proof on j rosecul on a d on accused — D st nclioa— Degree ot cerUmty required Indicated- 
Onus on prosecUU >11 10 e»labl 1 gu It beyond rra^nable doolA never sb Iti) 

( 40) 2" tlR 1910 tied 1 ( ) 41 Cn E Jour 509 166 Ind Cas “01 In re Aunu-lnsaJ-Ji Dif-Ji (Prose- 

cut on not ab«olTPil tro n JUy of prov ng that a enme was eoiiir itej even ib'«,h it Is c tab iJie.1 
tbit accused La. rpecjl Irowledge on tbe point ms was comm Ited or cot.) 
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proseeation to establish the guilt of the acca'sed to tho satisfaction of the Court * an 1 it u 
certainly not the province or the duty of the accused to establish his own innocence* The 


( JA) 20 AIR 1933 P C 218 145 Ind Gas 200 (P C) Basil Banger Latcrenw 

V El iperor ^ 

( 33) *’0 A I B 1933 Cal 800 (801 801, 80^) 61 Cal 163 35 Cn L Jour 156 146 Ind Ca^. 767 (D B) 

Eobert Siuarl ^f'auchope v Emperor (Oonsot pioviag general issue nercr shiit^ from prosecutioa) 

( 33) 20 AIR 1933 Oadh 457 (459) 35 Cn L Jour 299 147 Ind Cas 111 (DB) Ujja v Emperor 
( 33) 20 AIR 1933 Ondh 281 ('*82) 34 Cn L Jour 614 143 Ind Cas 686 Laehman Singh v Bmperor 
(It IS the dutj of the prosecution to establish all the facts essential for making out the offence charged 
against the accused ) 

(27) 14 AIR 1927 All Cie (619) 28 Cii L Jour 608 102 Ind Cas 781 Mtintetpal Board of Eenarts 

V Vahadeo (Accused charged for tying cattle on municipal area — Prosecution must prove that the arcs 
belonged to municipality ) 

{ ’4) 25 Cn L Jour 97 (103) 76 Ind Cas 97 (Pesh) Abdul Waluih v Emperor (Tl e proof mu-t be more 
cogent in enm nal cases than in civil case®, but the ultimate test can only be the personal and inenlil 
attitude of the person who>e duty it is to consider the evidence before him ) 

( 20) 7 AIR 1920 Cal 342 (343) 21 CnLJour5l5 56 lod Cas 849 (DB) Hathim MondaX 't Euperor 
(This onus never changes but always tests on the prosecution ) 

( 16) 3 A I B 1916 Cal 188 (200) 42 Cal 957 16 Cn L Jour 497 29 Ind Cas 513 (D B) Amrttliil 
Ilazra v Emperor 

(16)3 AI n 1916 Mad 851 (853) 39 Mad 419 16 Cn L Jour 291 2S Ind Cas 518 (D B) Annavi 
3Iuihirit/an v Emperor (Prosecution should not rely upon admissions made by the accused m the 
courne of the trials for convicting him ) 

( 92] 5 C P L B 11 (12) Empress v iff Bhura 
[See ( 17) 4 AIB 1917 Pat 111 (113) 19 Cn L Jour 341 Luchms v Emperor 

( 29) 16 AIR 1929 Nag 113 (114) 30 Cn L Jour 739 Ramdayal v Emperor 

( 95) 189o Eat 772 (773) Queen Empress x Oanesh Blithaji (Court ought net to adjudge criminal caso 
on mere probabilities as if it were a civil action )] 

2 (44)31 AIE 1944 Fat 345 (316) 23 Pat 1 46CnLJoQt88 215 Ind Ca 3 268 (DD) £trf> Jrarctn 

V £mperor (The onus of proving all the esseutals necessary to establish the guilt of the accused 
persou IS on the prosecution It is not for the defeoce to poiut out tbe omissioD to the prosecution and so 
argument against the accused can be based on tbe fact that tbe defence failed to say anyth ng about 
tbe omission of necessary evidence on tbe s de of the piosecut ou Nor should tbs Crown be allowed ^ 
fill in gaps m its evidence at tbe appellate stage ) 

( 43) 30 AIR 1943 Mad 690 (591) 41 Cn L Jour 733 203 Ind Cas 4'>4 In re aloolca Nadar 

( 33) 20 AIR 1933 All 893 (894) 36 All2o0 35 Cn L Jour 631 148 lud Cas 141, Har» Lalv Emperor 
(Tbe onus never shifts ) 

(19) 6 AIR 1919 Cal 905 (308) 20 Cn L Jour 721 52 Ind Cas 881 (DB) Panchanan Bose r 

King El tperor 

„ '•«•* - Emperor 

v Emperor 

V Emperor 

{ 70) 13 Snth W R Cr 66 (57) (DB) Queen x Stddhoo (Charge under S 193 Penal Code — Statement 
should he clearly proved to have been made by accused ) 

' (A 

UtlOU 

must be proved by evidence of Crown witoesses and cannot be based on partial admia'ion of accused lO 
defence ) 

( 33) 20 A I R 1933 Oadh 372 (373) 35 Cn L Jour 66 Emperor x Parameshwar Dm (Tbe grave t 
suspicion IS insoBlcient ) 

( 30) 17 AIR 1930 Oudh 321 (3'’3) 31 Cn L Jour 1070 6 Lock 63 Bingifal v Emperor 
[S«{17) 4 AIR 1917 Cal 792 (793) ISCnLJout 693 40 10 693 (DD) Kobbat Ah x Emperor 
( 3'’) 19 A 1 R 1932 Cal 833 (833) 139 Ind Caa 134 Khurshxd Chik x Biniganj ilunieipaldy 

• person 

' een In 

, ■ I »cotioo 

1 can 


3 (44)31 AIR 10*4 Lab 113 (115) J3CnLJoar671 212 Ind Cas 270 C/iandan Lai v 
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pro ccution «liouW cstabli-jli the case a"iin‘it the accfl^ctl by 2 ^o%ittie affiimalne c\ iclcnco 
of b s guilt and snspiciow bOT\e\er gra\e does not take the place of pioof * The onus cast 

(4i'31 \ 1 r. 1914 Lih 97 (101) 43 Cir L Joat 6J1 >12 Xad Cw -110 (U B) Ljiipcror v Mmajfar 

(41) 31 A n. 1944 Smd 94 (95) I L R (1913) Kar 291 45 Cn L Jour 526 212 Ind Cas 109 (D B), 
Kassni llaji hhn i \ /’njtror 

(43) 30 AIR 1913 Pat 44G (45J) 22 Pal Oil 45CnLJour&>7 212 Ind Cas 197 (DB) Jmir JiUMci 
SinjJi r Ein2vror (A pr aQoer doet not have to pme tots defence but a probable alternatiTe theory 
even if not prored protidcd it la not ectnally shewn to be faUe goes a long way to throw doubt on the 
pro eeution ca«e ) 

(43) 30 AIR 1943 Pat 361 (363) 22 Pkt423 45 Cn L Jotjr 301 211 lad Cia 115 (DB) Gudai Sa7i?» 

(40) 2i MR 1940 Mad 1 (>) 41 Cri L Jour 369 18G IndCia^Ol hire Eanaftasatfli Pillai 
( 27) 14 AIR 1927 All CIS (G19) 28 Cri L Jour 60S 10» lad Cas 764 llwne\pal Board of Benares v 
JPaliadco (In a prosecution for tying citlle on municipal lane the burden of proving that the land 
belongs to the municipal ty 1 ee on the municipal board and that it u not for the accused to prove that 
the area is his ptinlo property } 

C33) 20 AIR 1933 Cal 532 (534) 60 Cal C56 31 Cn L Jouc 1059 Hishx Kanta Chatter jx v Beharx 

KaYar 

AlR.l9’QPj.t,633(»i3\ 20 Gt\ li J<»« fl53 Ram ScttMkr Sadiatj v Emperor (.Pccteenutwa can. 
not rely on weakness of defence ) 

{ 66) 1866 Rat 5 ()) lltg \ JtnToo 

(^6)5AIIU918^ag^23 (124) 20 Cn L Jour 747, Pa? ir v Emperor (A moral conviction 

of guilt 13 no sufScient foundation for a verdict of guilty unlass it is based on substastial facts which 
lead to no other reasonable eonclusiOD than that the person charged is guilty) 

[Sse alu ( 33) 20 A I R 1933 Siod 93 (93) 31 Cri h Jour 362 142 Ind Cas 591 (D B) Iralcfiand v 
Emperor (Accused ordered to abstain from certaio act — Relation of accused disobeying order — « 
Accused need not prove that disobedience of order by h s relation was without bu consent ) 

( 18) 5 AIR 1016 All 160 (ICC) 19 Ctt L Jour 935 47 Ind Cas 659 (D B) Siirrndra Nath Slxiharp 
V Emperor (Defeoce should not he called upon to frame a theory when tbe theory of prosecution 
Itself IS not clear )] 

4 ( 40} 27 AIR 1940 Fat 365 (371) 41 Cn L Jour 114 185 Ind Cas 1C> (DD) BamlirtcAfi 5»>i7?i v 
Emperor 

(85) 22 AIR 1935 Oudli 477 (480) 11 LucI 327 30 Cn L Jour 1007 156 lad Cis 819 Jlari 

Krishna'/ Eiiperor 

(35) 22 AIR 1935 Oudh 33 (34 Sc) 36CnLJour216 153 Ind Cas 52 (DB) C?i?iutlai( v Emperor 
(34)21 AIR 1931 Cal 407 (40S) 3} Cn L Joar 712 146IodCB>513 (DB) lltm Chandra Oalder \ 
Emperor (Mere conjecture not enough ) 


ot being one of the parties to a con<piracy it is not enough merely to prove his as^jciation with some of 
the con'pirators) 

( 92) 5 C P L R 11 (12) Empress t V( Dhura 

( 92) 1892 0 idh S C 221 (DB) Queen Empress v Daja 

(31) 18 AIR 1931 Lab 400 (40S) 32 Cn L Jour 1019 Amarnalhr Emperor 

( 23) 10 AIR 19’3 Lab 42 (43) 26 Cn L Jour 23 Surat SiAgh v Emperor 

( 14)1 AIR 1914 Oadh 275 (278) 15 Cn L Jour 643 17 OaJh Cis 276 Jiias Gufi Ehai; v Emperor 
( 33) 20 MR 1933 Oudb 14S (151) 31 Cn LJonr 493 8 Lack 301, Eafau v Emperor 
( >7) 14 AIR 19 >7 Lab 6C2 (861) 29 Cn L Jour SS** Lxlx Bam v Emperor 
( 29) 10 AIR 1929 15»t 112 (113) 30Cri B JojrS35 Btnufeb J/andar v Emperor 
( 30) 17 AIR 1930 Lab 81 (30j 31 Cn L Jour 141, 1 mperor v Soopt 

( 2'*) 15 MR 19 I/»h 272 (273) 9 Lab 531 29 Cn L Jour 4bl Dula v Emperor (Overruled on 

other gTsur K) 

( 30) 17 MR 1930 Oudb 321 (3’3) 31 Cn L Jour 1076 6 Luck C<» Eanyi Eal v Emperor 
(’15) 2 AIR 1915LOW Bur 115 (118) 16 Cn L Jour 25 (>■*) AsaJoriteinv I mperor 
(33)20 AIR 1933 I e:,h 28 (30) 31 Cn L Jour S'G Pahmaf SAak i Emperor 

(31) 21 AIR 1931 Lah G93 (C9I) 30CnLJour77« Sanfar Ibmaiv Emperor 

• ■ , I • net of a*c"_4evl 

I • ' p ; • I ' I I at Bccu-ed wav 

Uet seen with decesvd together even coupled with strong motive for crime Is not auT ent 
proef of guilt ) 
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I rosecution to establish the guilt o£ the accascd to the gatiafaetion of the Court * and it i? 
certainly not the province or the duty of the accused to establish his own innocence * The 


( 3d) 20 AIR 1933 rC 218 (221) 31 CnL Jour 886 145 Ind Cas 209 (p C) Basil Hanger Law ei 

V Emperor i 

(33) ‘>0 AIR 1933 Cal 800 (801 801 805) 61CallC3 3o Cn L Jour 156 146 Ind Cas 70? (D E’ 
Robert Stuart Wauchope v EtnpSTor (Onoa of pioTing general issfle never shifts from prosecfltieol 
( 33) 20 AIR 1933 Oodh 457 (453) 35 On L Jo ir 299 147 Ind Cas 111 (DB) TJjja v Emperor 
( 33) 20 AIR 1933 Oudh 281 (282) 34 Cn L Jour 61 1 143 Ind Cas 696 Laohman Singh y E npersr 
(U 13 the daty of the prosecution to establish all the facts essential for making out the ofleuce chatoe^ 
against the accused ) 

(27) 11 AIR 1927 All 618 (619) 28 CnL Jour 603 102 Ind Cas 784 Huntcipal Board of Benarts 
y Mai adeo {Accused charged for tyirig cattle on municipal arca-v.Pfoseciition must prove that the ares 
belonged to municipality ) 

(’•>4) 25 Cn L Jour 97 (103) 76 Ind Cas 97 (Fesh) Abdul Wahoi y Emperor (The proof muct b® ooi* 
Cogent in criminal cases than in civil eases but the ultimate test can only be the personal and mental 
att tude of the person who°e duty it is to consider the evidence before him ) 

( 20} 7 AIR 1920 Cal 342 (343) 21 Cn L Jour 515 66 Ind Cfts 849 (DB) Ilalhim ilondal v Ei >pcro' 
(This onus never changes but ahvays rests on the prosecution ) 

( 16) 3 A I R 1916 Cal 188 f’OO) 42Cal9o7 1C CnL Jour 497 29 Ind Cas 513 (D B) AmritUl 
Slazra v Emperor 

(16) 3AlBigi6Uad85l(853) 39 Mad 449 16 CnL Jour 291 28 Ind Cas 5lB (D B) dnnai* 

Muthmyan v Swperor (Prosecution should not rely upon admis ions made by the accn«ed tbe 
course of the trials for convicting hint ) 

1 92) 5 C F L B 11 (12) Empress v JJl Shura 

[See ( 17) 4 AIR 1917 Fat 111 (113) 19 Cn L Jour 314 Luehmi y Emperor 

(29) 16 AIR 1929 Nag 113 (114) 30 Cti L Jour 789 Ramdayjl v Emperor 

( W) J89j Bat 772 (773) (}ueen Empress V Canes/* JJ/iskujt (Court ought not to adjudge 
on mere probabil ties as if it «ere a (Ivil action )J 

2 ( 44) 31 AIB 1944 Pal 313 (346) 23 Pat 1 46 CnL Jour 86 215 Ind Cae 268 (pB) Esrli yara‘| 
V Emperor (The onus of proving all the essenlals necessary to establish the guilt of the aceasw 
person is on the prosecution It is not for the defence to poiat out the omiss on to the prosecution ana bo 
argument against the accused cau be based on the fact that the defence fa led to saf anyth 

the omUaion of necessary evidence on the eide of lbs prosecution Nor should the Crown be allowed to 
dll m gaps in Its evidence at the appellate stage ) 

( 4S| SO AIR 1943 Mad 590 (591) 44 C« L Jour 733 203 Ind Cas 424 In re llooha Nadar 

( 13) 20 AIR 1933 All 893 (994) 56 All 250 35 Cri L Jour 62l 148 lod Cas 141 Han Sal v Emperor 
(The onus never shifts ) 

(19) C AIR 1919 Cal 805 (808) 20 Cn L Jour 721 52 Ind Cas 881 (DB) Panohanan Sose v 

EiJtg Emperor 

( 17) 4 AIR 1917 AU 81 (84) 18 Cn L Jour 317 38 Ind Cas 423 (DB) Tapeshn Prasad y Ei ipaor 

- ~ TT r> I Eeymer r Emperor 

Chandra v Emperor 

( 70) 13 Suth W R Or 50 (57) (DB) gi««i»v Siddhoo (Charge under fa 193 lenal Code — Statement 
should be clearly proved to have been made by accosed) 

(26) 13 AIR 1926 Lah 375 (376) 27 On L Jour 593 Ewperor v Nam Dcj 

(.3'’) 19 AIR 1932 Cal 293 (294) 69 Cal 136 33 Cn L Jour 441 TraildkyaNathSasy Emperor (a 
Cmi Court s decu on is not binding on a Criminal Court ) 

( 28) 15 AIR 1929 Oudh 373 (373) 29 Cn L Jonr 763 Banushtoar y Emperor (Case for prosecut on 
must be proved by evidence of Crown witnesses and cannot be based on partial admission of accused in 
defence) 

( 33) 20 A I R 1933 Oudh 372 (373) 35 Cn L Jour 66 Euipetor y BararMShwar Din (The gfave=v 

susp c on is lOsufTicicnt ) 

(30) 17 A1B1930 Oudh S’l (3‘’3) 31 Cn L Jonr 1078 6Lack68 liangilaly Emperor 

[See ( 17] 4 AIR 1917 Cal 792 (793) 18 Cn L Jour 693 40 1 0 693 (DU) Kobbat ih v Emperor 
(3*’) 19 AIR 1932 Cal 833 (833) 139 lod Cas 134 Khursh\d Chik v Raniganj MunieipahlS 

(Rhcre under en Act certain things are rogoited to be done before any hab lity attaches to any 
in respect of any right or obUgation it h for the person who alleges that the Iwbil ty has been hi 

j Kotion 

d can 

3 (41)SlAlR19ULahH3(H5) 45GnL Joor571 212 Ind Cas 279, C/iandaj* X-al v Emperor^ 
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pro mition oliovill cstilli h theca'V ajjaimt tlio nccn-jCtt bj posUne af/mnatnc c^ ulciico 
of hi» guilt an 1 su^pioioD however gia\c cloe^ not take tlie place of proof * The onus cast 


( 4»> 31 A I r. 1944 Lali 97 (101) IjCnLloorCU 212 lod Cjs 440 (U E) Lmperor \ Mttta/far 
llussavi 

(44) 31 A I R 1944 S nd 94 (9S) 1 L R (1913) Kar 291 4 j Cn L Tout 52G 212 lod Cis 109 (D D), 
Passim Haji A)i 1 I % Ein/cror 

(43) 30 AIR 1913 Pat 140 (452) 22 Fu 611 45 Cn L Jour 5a7 212 Itul Cus 107 (DB) /It »i P/asad 
Siujh V E npcTOr (A rrisonct does not have to ptOTC I113 de^cc but ft probable alternative tUcorj" 
even li not proved pcovidcJ it la not aetuftllj shewn to be falae goes a long way to throw doubt on the 
pro'e'’ution ca®e ) 

(43) 30 AIR 1943 Pit 391 (3C3) 22 Pal 423 4jCnLJout301 211 Ind Cas 115 (DB) Gadat SaliH 
V Emperor 

( 40) 27 AIR 1940 Mad 1 (>) 41 Cn L Jour 369 186 Ind Cas 701 7ii re AaiioAnsa&ni PiHai 
( 27) 14 AIR 1927 All CI8 (619) 29 Cri L Jour COS IC Ind Cfts 784 Ifuiitcipal Board 0/ Boiares v 
Malta leo (In a pro ccution for tying cnttlc on nmnicipU lane the burden of proving that the land 
belong-} to the municipality lies on the municipal board and that it la not for the accused to prove that 
the area is hia private property ) 

C33)20 AIR 1933 Cal 532 (>31) 60 Cal 656 34 Cn L Jour 1059 Nishi Kanla Chatterji v Behan 
Kahar 

{ 20) 7 AIR 1920 Pal 533 (33j) 20 Cn h Jour 2}3 Pam Sunder Sahay v Emperor (Prosecution can- 
not rely on weakness of defence ) 

( 66) 1866 Rat 5 (j) Peg v JeiiAoo 

( 18) 5 AIR 1918 Nag 123 (124) 20 Cti L Jour 747, Ouharsha Fakir v Emperor (A moral conviction 
0! guilt 13 DO sufficient foundation foe a verdict of guilty unless it li based on substanti-tl facts which 
lead to no other reasonable conclusion than that the person charged u guilty ) 

[Sec also (33) 20 A I R 1933 S ad 93 (93) 34 Cci L Jour 862 142 Ind Cas 591(D B) Latehandy 
Emperor (Accused ordered to abstain from certuu act — Rrlatiou of accused disobeying order — 
Accused need not prove that disobedience of order by h 3 relation was without his consent ) 

( 18] 5 AIR 1918 All ICO (1G6) 19 Cci L Jour 935 47 Ind Cas 659 (D B) Surendra Nath lilukarji 
V Emperor (Defence should not be called upon to frame a theory when the theory of prosecution 
it:e1f u not clear )] 

4 ( 40] 27 AIR 1910 Pat 365 (371) 41 Cn L Jour 114 185 Ind Cas 1C3 (DB) Pambnehh Singh y 
Emperor 

( 35} 22 AIB 1935 Oudh 477 (430) 11 Luck 327 36 Cn L Jour ]007 156 Ind Cas 810 llan 

Kriihna y Emperor 

(35) 22 AIR 1935 Oudh 33 (34 35) 36 Cn L Jour 216 lS3IodCa9 52 (DB) CfiAullratt T Emperor 
( 34) 21 AIR 1934 Cal 407 (408) 3 > Cn L Jour 712 148 lod Ca> 543 (DID, Idem Chandra Ifnldcr v 
Emperor (Mere conjecture not enough ) 


of being one of the parties to a conspiracy it is not enough merely to prov,. liLi aa^oriation with some of 
the eonsp rators) 

( 92) S C P L R 11 (12) Empress t Vf Bhura 

( 92) 1892 Oudh S C 221 (DB) Queen Empress v Daya 

(31) 18 AIR 1931 I ah 400 (408) 32 Cn L Jour 1049 Anariwffc v Emperor 

( 23) 10 AIR 1923 Lali 42 (43) 2S Cn L Jour 28 Sural Singh v Emperor 

( 14) 1 AIR 1914 Oudh 275 (270) 15CnLJojr613 17 0aJhCas276 Atiial Culi EAan v Emperor 
(33)20 AIR 1933 Oudh 148 (151) 34 Cn LJonr 493 8 Luck 301. /blan v Emperor 
(27)14 AIR 1927 Lali6C2 (e61) 29CnLJoor532 Lxlslhtmr Emperor 
( 29) IG AIR 1929 1 at 112 (113) 30 Cn L Joar 635 Easudeb JPandar v Enipiror 
( 30) 17 AIR 1930 LaU 61 (8C1 31 Cn L Joar 141 Emperor y Soopi 

(2-<) 15 AIR 19 8 LaU 272 (>73) 9 Lah 531 29 Cn L Jour 111, Eulu t Emperor (OverniVJ on 

1 tbor g-ounds ) 

(30) 17 AIR 1930 Oudh 3’1 (323) 31 Cn L Jour 1078 CLKk68 EinjiLalv Emperor 
('15) 2 AIR 1915 Low Dur 115 (116) 16 Cn L Jour 25 (vw) VpaJorAemv L nperor 

( 33) 20 AIR 1933 1 e-h 28 (30) 31 Cn L Joar S^G lihmatSkshy lmperor 

(31) 21 AIR 1931 I«h C93 (C9I) 36 CnL Jour "J'* Sardar ihnad y Emperor 

( 1®} 5 AIR 1918 Pal lie (151) 19 Cn L Joar "89 Ei/Limn SinjA t Emperor (Condoci of accused 
in giving fiLe name and fali» rcadenee on arrest is n^'t eaSi lent in il^e'f far eoaviet on ) 

(^T) 14 All’ 1927 I*b 5^1 (590) 28 Cri L Joar 625 Eirta 1 ▼ Emperor (Mere fart that oecu-el was 
U I fwn with deewiv\l t’X’ctbcr even coupled with strong mofive fj crime u net nSr 
I roof of gu It ) 


I 
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■on the prosecution is not dischatgc3 by any absence of explanation or weakness on the 
part of the accused ® or even by the fact that the defence put forward by the accused was 

( 3“’) 19 AIR 1932 Lah 195 (195 196) 33 Cti L Joor 501 Dtla Itam v Emperor (Mere motive cannot 

bo considered as sufdc ent evidence of the commission of a entne bj a particalar person ) 

( 27) 14 AIR 1927 Lah 74 (75) 23 Cri L Joor 118 Arjetn ▼ rmperor (Do ) 

( 2C) 13 AIR 1926 Lah 88 (90) 7 Lah 84 27 Cn L Joor 709 Baniiitn v Et tperor (Do ) 

i 33) 20 AIR 1933 All 394 (395) 34 Cri L Joor 734 ilt Oajrant v Emperor (Do ) 

[See ( 30) 17 AIR 1930 Cal 647 (630) 32 Cn L Joor 399 129 Ind Cas 619 (FB) Eakhal CJ andn 

Das V Emperor (That a person was aszioos to escape observation or even was doing lus best to 
■conceal his whereabouts after the date of the occorreoce connected with the criminal conspiracy is not 
enough to infer the complicity of the person by completing what is necessary )) 

[See also ( 14) 1 AIR 1914 Cal 456 (466) 41 Cal 350 15 Cn L Jour 38 j 23 Ind Cas 9So (DB) 

EamesJi Chandra Ban&rjee v Emperor (It is no afiair of the defence to supplement or esplsin 
deficienc es or suspicious circumstances appeanng on the face of ths prosecution evidence ) 

( 13) 14 Cn L Jour 601 (601) 21 Ind Cas 473 (DB) (Lab) Fatla V Emperor (Presumption of guilt 
on the part of the accused cannot be made from the mere fact that the accused absconded ]] 

5 (44) 31 AIR 1944 FC 1 (17 18) 1944 FCB61 ILR (1944) Nag 300 23 Pat 159 ILR (1944) 
Kar 8 45 Cn L Jour 413 211 Ind Cas 556 (FC) Piare Dusaih v Emperor 
(43) 30 AIR 1943 Lah 293 (301) 45 Cn L Jour 149 209 Ind Cas 468 (DB) Emperor v Mohd 

Ilassan 

( 42) 29 AIR 1942 All 47 (SO) ILR (1941) All 912 43 Cn L Jour 380 198 Ind Cas 45*’ Ghiira r 

Emperor (S lence of accused must never be allowed to any degree to become a sobst tute for proof by 
prosecution of its case ) 

(34)21 AIR 1934 Cal 407 (408) 35 CnLJont712 148 Ind Cas 543 (DB) Bern Chandra Haider r 
Emperor 

( 33) 20 AIR 1933 Oudh 457 (4S9) 35 Cn L Jour 299 147 Ind Cas 111 (DB) Vjja r Emperor 
(1C) 3 AIR 1916 Cal 188 (209) 42 Cal 957 l$CnL Jour 497 29 Ind Cas 513 (DB) AnmfW J/ssra 
T Emperor 

( 92) 6 C F L R Cl 11 (12) Empress v Jff Bhura 

~ • ise 

. Is 

conduct may affect bos credAility bnt cannot afieeV h« nghl to compel prosecution to prove its case ) 

( 81) 18 AIR 1931 Lah 361 (861) 83 Cn L Jour 1238 ilela Bam t Emperor (Prosecution cannot 

denve merit from failure of defence to cross examine witnesses or even to tale part m proceedings ) 

( 22) 9 AIR 1922 All 24 (25) 23 Cn L Jour 193 BamhU v Emperor (Because accused loses his head 
or get, frightened and does not tell truth ho cannot on that account be pro ecuted ) 

( 32) 19 AIR 1932 Lah 243 (244) 33 Cn b Jour 4X1 Jlayat t Emperor (Murder — Two persons seen 
together and shortly afterwards one of them fonnd to have been mutdered—No onus rests on survivor 
to explain how deceased met with his death) 

(33) ”0 AIR 1933 Oudh 2’6 (228) 8 Luck 397 34 Cn L Jour 93 j ilar Dapal y E nperor 
( 33) 20 AIR 1933 Oudh 257 (259) 31CnL3onr66l BantamuTflii v Jai Indra Bahadur StngU 
( 25) 12 AIR 1925 Oudh 78 (88) 26 Cn L Jonr 225 37 Oudb Cas 188 H%ra Lai v Emperor 
( 05) 2 Cn L Jour 352 (353) 2 All L Jour 411 Abdul Gojini v King Emperor 
( 33) 20 AIR 1933 Oudh 333 (338) 8 Luck 570 35 Cn L Jonc 43 Balan Lai v Et iperor 
(04)lCr L Jour 390 (395) 29 Bom 633 6 Bom LB 379 Et iperor y Banhalrait 
( 19) 0 AIR 1919 Oudh 160 (174) 20 Cn L Jonr 465 Sasfcil Chandra y Emperor 


Usion of true aud 
^ It or innocence of 

Rccu«cd and not to decide about sonndnessof plea) 

( 20) 7 AIR 1920 Pat 553 (355) 20 Cn L Jour 2 j 3 Bam Sunder Sakay y Emperor 
( 94) 1894 Rat C% (68C) Queen Empress « Jttkmal Barayan (Prisoner On his trial is merely on the 
defens vc and owes no duty to anyone but himself ) 

( 33) 20 AIR 1933 Lah 871 (875) 35 Cn L Jonr 137 Emperor y Itai St ijh 

, ny V rmperor 

• mperor (Do ) 
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■found to bo f aUe ® 

It Is not onlj neccssarj- tint Iho guilt of the aixusod should bo proved bejond 
tossibilitj of doubt but also tint it should bo pioied strictlj in accordance nith Ian ^ 
llius it IS improper for n Judge toiuabo imiuitics after a case is closed and to act upon 
'statements and nntters not made eiidencc on record* Similarlj, ho ought not to allow 


( 27) 14 AIR 19’7 S nd 85 (37) 27 Cri L Jour 1263 Bulahan t Emf'tror (But when a priwa facie 
ca°€ IS made oat the presamption of innocence la dtspLiced and the toKe of suspicious circumstances 
IS angmented when accused oSers no explanation ) 

( 15) 2 AIR 1915 Lnb 9a (97) 16 Cri L Jour 152 Lachpian Das v Einpoor 

[Ste ( 30) 17 AIR 1930 Sind 211 (215) 24 Sind L R 252 31 Cn L Jour 1046, Dalslto r Emperor 
(General crimmahty of tribe cannot be imputed to the ladividuat members ) 

( 19) 6 AIR 1919 Pat 534 (536) 4 Pat L Jour 269 20 On L Jour 376 Ram Prasad Mahton t Emperor 
(Proaecution stor; behered to be is substance unfounded Judge can tn bis discretion determine 

■* . V Emperor 

■ T Emperor 

Bhikehand 

Gangaram v Emperor 

(16) 3 AIR 1916 All 63 (64) 17 Cn L Jonr 23 (24) Ahdul Atisy Empeior 
{ 21) 8 AIR 1921 Lab 89 (90) 23 Cn L Jour 59> Uart /?<im v Emperor 

( 15) 2 AIR 1915 Lab 95 (97) 16 Cn L Joor 152 (154), Ladthman Das y Emperor 
(’25) 12 AIR 1925 Lab 282 (233) 26 Cn L Jour 949 Hatha Singh t Emperor 
( 25) 12 AIR 1925 Lab 42 (43) 26 Cn L Jour 393 Tabn t Emieror (The fact that the accused 
made an effort to concoct false eridence of an dfibt does sot go to prove that be committed the oSence 
charged ) 

( 33) 20 AIR 1933 Lab 946 (917) 35 Cn L Joor 79, ParbhM v Emperor 
( 11) 13 Cn L Jour 534 (534) !“» lud Cas 843 (Low Bor) Kyaw IHa V t Emperor 
( 21) 6 AIR 1921 Cal 531 (532) 23 Cn L Jour 220, Gours Jiarain v TMikaram Chelri (Prosecution 
ca<e false— Accused is entitled to actjuiCtal whether bis defeoce be true or false ) 

( 33) 20 AIR 1933 Cal 603 (COS) 3 1 Cn L Jour 1073 Tarapada Mitra v Emperor 
[5r<(ilM(33}20AIR 1933 Oudb 432(135) 35 CnLJour303 14? Ind Cas 113 (D B) Ilwarw 
Emperor (Over zealous relal on attcraplisg to establish alibi— It is no ground lor concluding accused 
to be guilt/ ] 

{ 6") 1867 Pun Re No 37 Cr, p C1{C7)(DB) Croun v S/ia/i J/aboinfi (Innocent persons not un 
usual!/ dcQ/ presence or other circumstaDCes which the/ suppo>e to tell against them )J 
Also «ee S 256 Note 10 and S 290 Note 5 
7 ( 21) 8 AIR 1921 Pat 400 (408), Dhannu Beldar v Emperor 

( 32) 33 Cn L Jour 514 (51C) 137 Ind Cas 290(Oadb) Puttuy Jniperor (Where evidence u unreluble 


irrelevant to cbai^e against accused should be cl mioatcd) 

8 { 41) 2S AIR 1911 Bom 412 (413) 43 Cri L Jour 213 197 ind Cas 5S5 (DB) GulamaHi Husain 

i Emjieror 

( 31) 7 Cal L Rep 19 j (195) (D D) In re Deii Duil (Pofecenee to mortuar/ rPo'»ter which waa not 
1 roved 1 cld i!lc„\L) 

( 75) 24 Siilh It Cr 14 (14) (DD) Jii re Srcepulee Cht rn Sirlar (Conviction based not upon recorded 
evidence but upon unrecord d evideacc taken at the «pot»-II^U Court quashed the conviction ) 

( J"*) 15 AIR X9JS Lah 1 (3) 9 Jjib 537 39 Cn L Jour 615, CAiran/t Lai v Emperor (Magt'trate 

consult iig 1 IS superior in di>po'infi of bail applicat on ) 


a-ecrtain ng age of pir! from be: fitl cr wbo produced LonHrope ol her lirtb ) 

CirrlJl)!! MR lojl 1 at 37 (S') 27 Cn L Jo„r 1112 JaiSirghr Emjercr (CoQ-in on earuct Lo 


wb e r aVing local inquiry ) 
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liimsell to 1)0 influenced by proceedings which have tahen place m another trial® or 
b> e\idcnce taken in any connected case or proceeding before Before recording a 

conviction the Court has not only to satisfy itself that the facts constituting the offence 
ha\o been established, but also to see whether the pro\ed or admitted facts bring the ca e 
^\ithin any of the exceptions rvhieh take the case out of the purMOw of the offence*^ 
Especially in cases where the accused specifically raises such a plea, such as the right of 
private defence, the exact circumstances justifying the net should be established 

In considering the effect of the evidence adduced, regard should be bad onlj to the 
quality and weight of the e^ idcncc adduced and not to the number of u itnesses examined 


(’33) 20 AIR 1939 Cal 36 (39) 34 Cri L Joor 36, Ja^desh Karatn Tetcan v Em'peTOT. (In dealing 
Tfith trials of criminal cases estraneoas coDsideratiooa are to bo exelnded ) 

(’75) 24 Suth W E Cr 28 (23) Quetn v Bam Churn KurmoJiar (Ses ions Judge should not import 
into Ins judgment opinion of assessor denved from personal knowledge and unsupported by evidence 
on record ) 

( 70) 7 Bom II G E Cr 50 (54), Reg t Vyankalrav Srtnttas (Jlagistrate should not import into ca.e 

■ ueta (Slagi'trate in his judgment referrmg to 

( 09) lO Cri L Jour 321 (325) 3 Ind Cas 622 (Lab). Mtnammal t Emperor (It is improper to in* 
traduce private opmion of a person m ludgment )1 

[S« also (’67) 8 Soth W E Cr H (12) (DB), Quetn v Phodlchand (If a person has not been examined 
as a witness, the Judge has no right to refer to his having made any statement )] 

9 (’14) 1 AIR 1914 Cal 634 (634) 15 Cti L Jour 191 22 Ind Cas 767 (DB), Bramotha ^ath BoJi 
ChoxLihryy R\ng Emperor 

(’70) 13 Suth W R Cr 15 (16) (DB) Queen v Jtsanoollah (luoge held to be in error in reljmg upon 

~~* “ - ’ ’ iiui ) 


. • 5,Surendra Nalhy Janhi Nalh, 

• ‘ ' Zanhaiya 

• . 7 Emperor 

. on V Emperor 

1 ' ' 

. . ed Ismail 


11 (29) IG AIR 1929 Cal 346 (348) 56 Cal 1013 31 Cn L Jour 369, Muhammad Chul v Failej 
Eartm 

(22) 9 AIR 1922 Lah 314 (315) 22 On L Jour 507, OnfaHt ihrsttl v Emperor (Right of private defence 
established on evidence, though accused setup diOereot defence ) 

ISee ( 40) 27 AIR 1940 LaU 157 (158) 41 Cxi h Jour 576 183 Ind Cas 320 Nxhal Singh v Emperor 
(Where the accused admits that he took part In the bUing onus is strongly on him to show that bis 
case comes under one of the exceptions to S 300, Penal Code } 


altcctmg the human body was being committed, on the person on iihose behalf they interbred at 
that time ) 

peror 


( 2C) 13 AIR 1920 Pat 433 (434) 27 Cn I, Jonr 1322 6 Pat 520, Farman Khan v Emperor 
[See also ( 32) 19 AIR 1932 Pat 215 (217) 11 Pat 523 33 Cn L Jour 801 139 Ind Cas 610 (DC) 
Ghyasuddin Ahmad y Emperor} 

13 { 38) 1938 All W R 050 (057) Pir Bux v Emperor 

(’35)22 AIR 1935 All 850 (>»5l) 36 Cri lx Jonr 136» 168 Ind Cas 424 (DB), ATmiwor v Z>ip« 

(•20) 7 AIR 1020 Pat 300 (307) 21 Cri L Jonr 33, Drahmdto Sxngh v Emperor 
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Tlins it IS oix-n to the Court in ita iiidgment to rel> on the CM<lenco of a particular i^erson 
c\cn thouqh such person nmj lie intertstcd '* or to diocanl tho oviclenco of a luimher of 
■uitues es on the grouml of their nnrclinhilit) ** TLo Court should GTCrciso great care m 
considering and giMng weight to the CMdoncc of accomplices (see s 337 Note 17), or to 
ictracted confessions of accused pcr'ions (See Notes 18 and 19 on S 1C4) Where a part of 
the evidence of a uitnesa is found to be false, the Court should not accept tlio other parts of 
Ilia evidence to Ka^e a conviction thereon unless such evidence is corroborated by other 
independent ev idcnce'® Fsiieciallj in cipital cases the evidence of persons who have lesiled 


< 3S1 15 AIR 19>s Mad 1135 (113G) 29 Cn L Jour 1011 MuhAmmad SaUa Eowther v Lmperor (No 
crini nal Court is justified in brushing aside the documents to which the accused are parties when the 
ftccu ed them elves file tho<e documents m Court along with their statements ) 

(14)1 AIR 1914 Lab 563 (569) 16 Cri L Jour SCO (267), Sardar Jftmad t Emperor (J/eW that in the 
ol unnatural otTenee nnder S 377 Penal Code, conviction can safely be ba^ed on nucocroborated 
teatimouy of the bo; if it is not otherwise doobtful ) 

( 21) 8 AIR 1921 Qudh 115 (115) 22 Cn L Jour 647 21 Oudh Cas 225 <7«r Dm v Emperor 
( 23) 12 AIR 19‘’3 Oudh 501 (oOl) 27 Oudh Cas 927 26 Cn Ii Jour 530 iJalifldwr v Emperor 
(31) IS AIR 1931 All 302 (363) 53 All 593 32 CnL Jour 780 Arjun Sxngh f Emperor (Evidence 
of even one witness is sufficient for conviction on charge of perjur; ) 

■{ 23) 12 AIR 1925 I^h 295 (296) 26 Cn L Jour 29* Attz v Emperor (Conviction oa single witness’s 
evidence — Evidence must be freo from all doubt ) 

( 22) 9 AIR 1922 Pat 68 (91) Agodxia. DrasaA v Emperor 

(18) 5 AIR 1918 Lah 322 O?’) 19 Cn LJonr 916 Odnpatv Emperor 

(30) 17 AIR 1930 Lah 893 (893) 33 Cn L Jour 411 Ram Saran Dae v Emperor (Policeman’s 

te<timon; like that of ever; other witness, roust be judged oo its own merits ) 

(34) 21 AIR 1934 Lah 158 (160) 36 Cn L Jour 108 JIavat llohammad y Emperor {Witnesses being 
(nenda or relat ons of each other is insufficient for discrediting Ibeir tcitimon; ) 

( 26} 27 Cn L Jour 333 (2’’ 4) 93 lad Cas 175 (Lah), Pott v Emperor (It Is not safe to ba'e conviction 
on interested and contradictor; evidence) 

[See ( ’’1) S Lsh L Jour 483 (48 1) Ultra v Emperor 

(’*3) 10 AIR 1823 Pat 519 (519) 2( Cn L Jour 360, Pfiangt Pubei/ v Lmperor 
(36) 15 AIR 1928 1st 98 (100) 39 CnLJour906 Jogtitanfv Emperor 
(■^5)12AIRl923 Lih4‘>(12) 26CnLJogr393 Pabrt v Emperor) 

[See also (35)22 AIR 1935 Pesh 41 ((3) 36 CnL Jour 800 155 led Cas 876 (DB) Jrosti Etian v 
Emperor (A conviction can be based on a dying declaration alone i( it is found to le true andgenmne 
It IS not necessar; for the Court to fiad some corroboration in order to do so ) 

( IS) 2 AIR 1915 Cal 235 (‘*35] 15 Cn L Jour 722 26 Ind Cas 170 (DB) Dam v Paila Singb 
(Magistrate failing to apprecute evidence given b; a Deput; bfag straw )] 

14 CdO) 17 AIR 1930 Cal 645 (646) 31 Cm L Jour 1225. Uaripado Eflirfya v Emperor 
< 2«) 15 AIR 1928 Vlad 1186 (1190) 51 Mad 956 30 Cr L_J 3l7 (FB) Vterappa Goundan v Lmperor 


• a»i Bakth v Emperor (E;c witness 
not coming forward immcdiatcl; invest gation begins — Mis testimon; should not be du,regarded on 
that ground alone ) 

( 26) 8 Lah L Jour 144 (140) Oandatmgh v Croxen ] 

[See also ( 15) 2 AIR 1915 All 461 (465) 16 Cn L Jour 805 31 Ind Cas 821 3f ifiarlun Sxngh v 

Pirpcror (Evidence of fellow castemcn as to character of an individual not to be discarded solel; on 
the ground that the; are 1 u fellow costemen ) 


corroborat on )] 

15 S« (25) 12 AIR 1925 Lah 397 (398) 26 Cn L Jour 1335 Aflvair Emperor 


open to the proveullon to pick out a bit here and a bit there fjom the evidence Of a witness whom the; 
ll cri'ClTcs are not wllhng to aocept as a witness of truth and to use these siJragod tils from le--tiaiFa; 
\t 1 ch Ii othrrwite cortatninsted to bol ter up their case against a pirticclsr accused person.) 
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from their former etatements should not be relied upon ” The Court should not accept 

( 40) 27 AIR 1940 Lah 157 (168) 41 Cn L Joot 576 188 lud Caa 326 (DB) Nxhal Smgh v Emveror 
{ 3o) 22 AIR 1935 Nag 81 (82) Bala y Emperor 

( 34) 21 AIR 1934 All 903 (919) 36 Cn L Jour 152 152 Ind Cas 741 (DB) Nei i Smgh v Emperor 
(111 cap tal cases Court is not justified in recording a coovictios on evidence whicli is suspicious anl 
tainted with lies ) 

( 33) 20 AIR 1933 All 834(834) 5a All 639 35 CrliD Jour 3a3 14G I C 957(DB) Ujagarv Emperor 
( 33) 20 AIR 1933 Oudh 457 (459) 35 Cn L Jour 299 147 Ind Cas 111 (DB) Ujja v Emperor 
( 33) 20 AIR 1933 All 314 (318) 5a AH 379 34 Cn L Jour C39 Shukul y Emperor 
( 31) 18 AIR 1931 Lali 38 (47) 32 Cn L Jour G'*2 Mahta Stngh v Emperor 
( 27) 28 Cn L Jour 185 (186) 99 Ind Cas 857 (Lab) Zkert y Emperor 
( 30) 1930 Mad W N 723 (726) PisionnaWui Ayjar y Emperor 
( 27) 14 AIR 1927 Nag 43 (44) 23 Cn L Jour 186 Ht EasJiodt y Emperor 
( 33) 20 AIR 1933 All 401 (402) 34 Cn L JoDc 765 ilan Singh y Emperor 

( 16) 3 AIR 1916 Cal 93 (99) 16 Cn L Jour 411 (412) 42 Cal 784 Han Jfrijlma y Emperor (It isa 
dangerous precedent to cooYict a man on evidence of people who arc found to be untruthful without 
corroboration) 

( 24) 11 AIR 1924 Nag 83 (35) 23 Cn L Jour 141 Laxman v Emperor 
[ 17) 4 AIR 1917 Pat 331 (33*’) 18 Cn L Joot 639 (639) Jagdeo Rai v Eal\ I?a» 

{ 30) 7 AIR 1930 Oudli 460 (463) 32 Cri L Jour 94 Oendan Lai v Emperor 
( 27) 14 AIR 1927 Lab 797 (793) Sarduf Singh v Emperor 
( 21) 8 AIR 1921 Pat 406 (408) Dhannu Beldar y Emperor 
[Sm ( 38) 25 AIR 1933 Lah 850 (851) 40 Cn L Jour 185 179 Ind Cas 237 (DB) Ghulai » Naht y 

n » 3 3 e 3 t exfept bs 

g oqI/ tliat 


( evidence oi 

e;e witnesses against some accused but not agamst others docs not necessanl; vitiate judgment ) 

( 33) 20 AIR 1933 Oudh 59 (61) 34 Cn L Jour 243 Bam Adhin v Emperor (Prosecution witnesses 
cons dered unrel able m case of some accused — Tbeit evidence must be closely sifted as regards 
others )] 

[See Also ( 44) 81 A I R 1944 Lah 97 (104) 45 Cn L Jour 634 212 Ind Cas 440 (DB), Emperor r 
iiutaffar Eatsain (If a witness is not found to have told the troth in one or two paiticnlais 
the whole of his statement cannot be ignored The Court must sift the evidence ae ept what R 
finds to be true and reject the rest ) 

( 42) 29 AIR 1942 Pat 321 (322) 43 Cn L Jour 549 199 Ind Cas 317 (DB) Basangx Kui y Emperor 
(Tainted evidence cannot be relied upon even for corroboration ) 

(35)22 AIR 1935 Fesb 50 (51) 36 Cn L Jour 912 156 Ind Cas 436 (DB) Gultiman t Emperor 

(The fact that a witness makes a false charge against an innocent person does not necessarily faU fy 


the whole of his evidence 


Lr,„ 


been falsely implicated — Statement not sufficient without corroboratiou against other accused ) 

( 2C) 13 AIR 1926 Oudh^6 (26) 26 Cn L Jonr 1297 89 Ind Cas 241 Easnu Khan y Emperor 

(Frosecut on evidence tainted as to one acensed — Conrt should hesitate to accept the evidence as to 
others also ) 

( 29) 16 AIR 1929 Oudh 240 (230) 4 Luck 705 31 Cn L Jour 181 Ditarfca v Emperor (Witnesses 
altering statements in Sessions Conti to fit evidence id Magistrate s Court— .Eyidence must be carefully 
scrutmized ) 

( 23) 10 AIR 19‘’3 All 352 (35 1) 45 All 300 24 Cn L Jour 5‘’6 Eketal y Emperor (The fact that a 
witness makes mistakes in identificat on is do reason for discrediting h a evidence m other matters ) 

( 15) 2 AIR 1915 Cal 550 (562) 16 Cri L Jonr 4‘’4 (ivS) 42 Cal 313 Meredith v Sanji Bam Dasi 

( 10) 5 AIR 1918 Pat 536 (537) 19 Cn L Jonr 877, Phatah t Emperor ) 

[See however (14) 1 AIR 1914 Lab 93 (91) 16 Cn L Jonr 148, Lakka Singh v Emperor 

(Evidence distrusted as regards one accused shonld not be disregarded altogether ) 

rai 

17 ■ ■ ■ iamlaJ 


[Se ‘ . tltoesscs 

retracing in Seasons Court statements made before commiUmg Magistrate to get accused acqotteil 
— Court can prefer ev denee given before Msg strate and convict on that ba»is )] 
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Umdh the OMilcncc of incilicnl men or experts’* or identification CMdenco,*® to oiitnoigh 


18 

(24) 

( 23) ■■ Chandra Das 

[See alv, ( 34) 21 AIR 1934 Tc U 27 (oS) 3 j Ch I Jour 061 148 Ind Cas 1043 Mabo ned Aftan v 
Emj<cror (Tbc medical ey dcnce can only be used as corroborative of (he charge and not as the 
evidence of ll e charge 

19 (l‘’)13Cr L Jour o-'G (231) 36 Mad lo9 14 Ind Cas 419 (DD) In re Dasrur \ e ihala Poto 

(Cons iction should not ord narily be bn*ed on the mere cv dence aHocdcd by a compati‘'on of handwrit 
ing by an expert w thout substantial corroboration ) 

(10) 11 Cri L Jour 114 (116) 13 Oudh Cas 1 5 Ind Cas 3«>S Lalla Prasad v Emperor 

( 09) 9 Cri L Jour 49'< (501) ’ Ind Cas 154 (Ail) Kalt Charan iluKirji y Et ipcror (It is unsafe 

to ba e convict on on the opinion of handwriting expert ) 

(“»5) n AIR 192g Oudh 413 (415) 26 Cn L Jour 929 29 Oudli Cas 1, Cirdfiari Lai v Emperor 
(Corroborat on of expert s evidence is necesairy ) 

( 32) 19 AIR 1932 Lah 490 (490) 33 Cri L Jour 593 Prrtft/i Dial v Emperor 
( 12) 13 Cn L Jour 563 (564) 15 Ind Cas 979 (Lab) Salal vd din t Emperor 
( 05) 2 Cn L Jour 353 (355) 2 All L Jour 444 SnAanf t Emperor 
( 22) 9 AIR 1922 Tat 73 (7o) 1 Pat 242 23 Cn L Jour 639 Basart Jlajatn v Emperor 
[See also ( 35) 22 AIR 1935 Oudh 143 (150) 36 Cn L Jour 39> 153 Ind Cas 780 Onkar Dull Ntgam 
V Emperor (R here an accused pleads iD«anity tlie opinion of an expert o i lunacy ought not to b» 

( 


when there is no other evidence to corroborate the expert ) 

(14) 1 AIR 1914 Lab 558 (550) 1914 Pun Re ho 9 Cr 16 Cn L Jour 139 27 Ind Cas 

^hmoda v Emperor (Deliberate opinion of expert that two thumb marks agree is sufficient to 
conclude that marks were made by same thumb — Such opmion is on quite different plane from 
opinion as to handwriting ) 

( 33) 20 AIR 1033 Lab 561 (566) 34 Cti L Jour 735, Dtioan Singh v Emperor 
( 29} 16 AIR 1929 Lah 910 (211) 30 Cn L Jour 52 X>t edad t £mprror (Evidence of thumb impres 
Sion expect is valuable)] 


• or (Evidence of 


3n inacks told to 


( 23) 10 AIR 1923 Lab C62 (662) 26 Cn L Jour 19 JlcAman e Emperor 
( 17) 4 AIR 1917 Oudh 118 (120) 18 Cri L Jour 456 (158) Kalluy Emperor 
( 32) 19 AIR 1932 S nd 55 (5S) 33 Cn L Jonr 641 Aairat Jkomol v Emperor 

(29) 16 AIR 1929 S nd 149 (149 150) 30CnLJour456 Ramson v Emperor 
( 04) 1 Cn L Jour 475 (476) 2 Low Ilur Rol 206 Tka Tlmu * Emperor 

(31)21 AIR 1934 Lah 641 (647) 36 Cri L Jour 121 EftdgatRamv Emperor (Value ot identification 
evidence must vary w tb the eircumstauees of each cose ) 

( 25) 12 AIR 19 *5 Lah 137 (13*) 25 Cn L Jour 1272 J/abnt t Emperor (Identification evidence can 
not be accepted unless witaess had p eked out same person in ideoUfieation pa^ad^) 

(-2^) 18 AIR 1929 Al! 923 (9->9) 3J Cn L Joot »06 J/an Sinjh t Emperor 

(30) 17 AIR 1930 All746ri') 3’CnLJonrl52 AhJutJahl Khanr Emperor 
(25) 12 A1R19’5 lAh 19( 0) 5 Lah 390 27 Cn L Jour I'O Lal Sm;7i v Emperor 

(Seeefio (35)22 AIR 1935 Oudh 226 (»»«) 35 Cri L Jour 8*9 148 Ind Cas 1192 CAauHan t Em* 
peror ( Aecu I'd prote<ticg on grourd that iden Jying witness knows bun before — Mach value should 
not be al ached to idem Seal on ) 

( IT) 4 AIR 1917 Lah 311 (315) 18 Cn L Jir'r 653 41 Ind Cas 620 SuAui SinpA v Empwr D- 
dcnce ct idec-fj “g w tne<>e> Lav ng po«« Wty of set ng the accused before U wo^e*s ) 
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from their former statcmenta shoukl not he relied upon The Court should not accept 


( 40) 27 AIR 1940 Lah 157 (158) 41 Cn L Jour 576 IBS Ind Cas 32G (DB) Nihal Singh y Emperor 
( 35) 22 AIR 1935 Nag 81 (82) Bala t Emperor 

( 34) 21 AIR 1934 All 903 (919) 80 Cn Ij Joar 152 152 Ind Cia 741 (DB) Nem Singh v Empiror 
(111 capital cases Court is not justified in recording a conyiction on evidence which is suspicious and 
tainted with lies.) 

( 33) 20 AIR 1933 All 834(834) 55 All 639 35 Gn«[i Joor 353 146 1 C 957(DB) Ujagary Eiipmr 
(33) 20 AIR 1933 Oudh 457 (459) 35 CnLJoat299 147 Ind Cas 111 (DB) Ujjav Eniperor 
( 33) 20 AIR 1933 All 314 (318) 8a All 379 34 Cn Ii Jouc 689 Shuhtil v Emperor 
( 31) 19 AIR 1931 Lah 38 (47) 32 Cn L Jonr 522 JtfnhZa Singh v Emperor 
( 27) 28 Cn L Jour 185 (186) 99 Ind Cas 857 (Lah) Khert v Emperor 
( 30) 1930 Mad W N 723 (726) 1 isionnad o At/jar » Emperor 
( 27) 14 AIR 1927 Nag 43 (44) 28 Cn L Jonr 186 2fl Yashodi V Eniperor 
( 33) 20 AIR 1933 All 401 (402) 84 Cn L Jour 765 ifan Singh v Emperor 

( 16) 3 AIR 1916 Cal 98 (99) 16 Cn L Jour 411 (41‘>) 42 Ca! 781 ffan Erishna 7 Emperor (It is a 
dangerous precedent to convict a man on evidence ol people who ere found to be untruthful withoot 
corroboration ) 

( 24) 11 AIR 1924 Nag 33 (35) 25 Cn L Jonr 141 Eaxman v Emperor 

( 17) 4 AIR 1017 Pat 331 (33^.1 18 Cn L Jour 639 (639) Jngdee>Jiai v Xali Jhi 
( 30) 7 AIR 1920 Oudh 460 (463) 3^^ Cn L Jour 91 OendnH Eal v Emperor 

( 27] 14 AIR 1927 Lah 797 (798) Sardul Singh v Emperor 
( 21) 8 AIR 1921 Pat 406 (408) Dkannu Beldar v Emperor 
[See ( 33) 25 AIR 1938 Lah 850 (851) 40 CnL Jour 185 179 Ind Ca* 237 (DB) Ghulaii Nabiy 
Emperor (Judge dealing first with statemeot of accused and finding it untrustworthy except h a 
admisa on of guilt — He then finding that prosecul oa evidence was unreUable but believing only that 
part which supported accused s admission of guilt — Way of approaching case held illegal ) 


considered unreliable in case of some accused — Tbeie evidence must be closely sifted as regards 
others]] 

[S« also ( 44) 31 A I R 1914 Lah 97 (101) 45 Cn L J<mr 631 212 Ind Cas 410 (DB), Emperor v 
Muxaffar Batsain (It a witness is not found to have told the truth in one or two partieulari 
tbo whole of h s statement cannot be ignored The Court must aift the evidence ae ept what it 
finda to be true and reject the rest ) 

( 42) 29 AIR 1942 Pit 321 (32'’) 43 Cn L Jour 519 199 Ind Cas 317 (DB) Basangi Kui v Emperor 
(Tainted evidence cannot be relied upon eveo for corroboration } 

( 35) 22 AIR 1935 Pesh 60 (51) 36 Cn L Jour 942 156 Ind Cas 430 (DB) Gidtaman v Empinr 

(The fact that a witness makes a false charge against an innocent person does not necessarJy faL ly 
the whole of hia evidence ) 

(31) 21 AIR 1934 Oudh 507(512) 36 CriLJour86 152 I C 331pB) Emperor y Eamlal (Evidence 
of perjured * ’ 

( 31) 21 AIR error 

(Statements have 

been falsely implicated — Statement not snffic ent without corroboration against other accused ) 

( 26) 13 AIR 1926 Oudh'26 (26) 26 On L Jonr 1297 89 Ind Cas 211 Hasnn Khan v Emperor 

(Prosecution evidence tainted as to one accused — Court should bes tate to accept the evidence as te 
others also) 

( 29) 16 AIR 1929 Oudh 248 (250) 4 Luck 705 31C«LJourl81 Dicarfca v Emperor (IVitnesses 
altering statements in Sessions Court to fit evidence in Magistrate 3 Court — Evidence must be carefully 
scmtmized ) 

( " • " - r V ift 

( I 

( 

[See however ( 14) 1 AIR 1914 Lah 93 (91) 15 Cn L Jour 148, Lakha Singh v Emperor 


retract ng In Sessions Court 'tatements made before commitl ng Magistrate to get 
— Court can prefer evidence given before Mag stiate and convict oa that bas s }J 


•ror] 

r V Bamlal 
nperor 

r (^itnesM 
accused acijuittcd 
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1 Imdb llic c\ idence of mcdicil men ” oc c^i etts oi identification c\ idence to outi\ eigh 


18 

(24) 

(23) 'Chandra Da' 

[S«e also { 34) 21 AIR 1931 re'h 27 (28) 35 Cr L Joar 061 148 Ind Cas 1013 llahomcd Khan v 
Emivror (Tbe medical ev dence can only be aaed ns corroborative of the charge and not as the 
ev dence of the charge )j 

19 ( I”) 13 Cii L Jour '’26 (231) 36 Mad 150 14 Ind Cas 418 (DB) In re Basrur VenJ ala Row 

(Con\ iction should not ordinar ly be ba°ed on the mere c\ deuce afforded by a eompari'on of handwr t 
ing by an expert Tfithout substantial corroboration ) 

( 10) 11 Cn L Jour 114 U16) 13 Oudh Cas 1 5 Ind Cas 3 j5 Lalla Frasad v Emperor 

( 09) 9 Cn L Jour 498 (501) 2 Ind Cia 154 (All) ffah Ckaran UuKerji v Entperor (It u un'afe 

to base convict on on the opinion of handwnling expert ) 

( 25) 18 AIR 1985 Oudh 413 (415) 26 Cn L Jour 929 29 Oudh Cas 1 Girdfiart Lai v Ei tperor 
(Corroboration of expert s evidence is necessary ) 

( 38) 19 AIR 1932 liih 490 (490) 33 Cn L Jour 593 Prabh Dull v Emperor 
( 18) 13 Cn L Jour 563 (664) 15 Ind Cas 979 (Inh) Jatal ud dm v Emperor 
( 05) 2 Cn L Jour 353 (355) 2 All L Jour 444 Snlcanl v Emperor 
(*22) 9 AIR 1922 Rit 73 (75) 1 Pat ‘>4‘» 23 Cn L Joot 638 Batan llajai i v Emperor 

[5ec oleo ( 35) 22 AIR 1935 Oudh 143 (150) 36 Cn L Jour 39’ 153 Ind Cas 780 Onhar Dull Ntgam 

V Emperor CUhete an accused pleads insan ly tl e opinion of an expert on lunacy ought not to be 
brushed a de on the strength of the lay op oion of the trial Judge ) 

( 31) 18 AIR 1931 Cal 441 (442) 32 Cn L Jour 1001 133 Ind Cas 111 (DBI, Harendra Bath Se i v 
Emperor (Tbe Court must not take the expert s opmioo as granted but it must examine h s evidenca 
in order to sat sfy itself that there can be no m stake and the lespons b hty is all the greater 
«ben there is no other evidence to corroborate the expect ) 

(14) 1 AIR 1914 Lah 558 (559) 1914 Pun Re No 9 Ct 16 Cn L Jour 139 27 Ind Cas 203» 

Ahmada v Emperor (Del berate opinion of expert that two thumb marks agree is sufficient to 
conclude that macks were made by same thumb — Such opmion is on qu te different plane from 
opmion as to handwriting ] 

nperor 

(Evidence of thumb impces 


20 ( 27) 14 AIR 198? Cal 820 (821) 28 Cn E Jour 874 Emperor v Jrjan 

(32) 19 AIR 1932 Oudh 99 (102) 7 Luck 558 33 Cn L Jour 331 Gayacf Aar v Emperor (Evidence of 
identity based on personal impression should be approached with considerable caution ) 

( 33) 20 AIR 1933 Oudh 49 (49 50) 34 Cn L Jour 382 Tula v Emperor 

cation marks told t» 


( 34) 21 AIR 2934 Lah 641 (647) S6 Cn L Jour 12J Bhajaillam t Emperor (Value ofident ffcalion 
evidence mu't vary w th the eircnrastances of each case ) 

( 25) 12 AIR 19’5 Lah 137 (13®) 2o Cn L Jour 12"2 AfaAm t Emperor (Identification evidence can* 
not be accepted unless w tness had picked out same person m idenUfaeation parade ) 

(29)16 4111 1929 019’8(989) 31 CnLJour206 ManSmjhy Emperor 
{ 30) 17 AIR 1930 All 746 ("4') 32 Cn L Jour 153 4Mul/aW Khan t Empnor 
(25) 12 AIR 19’5 Lah 19(’0) 5 Lah 390 27 Cn L Joar 170 Lai StujA v Emperer 
(See also (35)22 AIR 1935 Oudh 226 (2’®) 35 Cn L Jour 8®9 Its Ind Cas 1192 Chauhan v Em* 
peror (Accu'cd prote-tlrg on grou-d that idenUying v tne^ra knows him before — Mach value shoull 
not be altachf-d to idcnl ficat on ) 

(17)4 AIR 1917 Lah 311 (315) 18 Cn L Joar 652 41 Ind Cas 820 SuAai SmyA t Emperor (Ev 
deneo of idecufj ng witnc'scs Lav ng pos bO ty of seeing tbe acen'ed before U worthle's ) 


f 
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from their former statements shoultl not be lelied upon The Court should not accept 


( 40) 27 AIR 1940 Lah 167 (158) 41 Cn L Jonr 576 188 Ind Cas 326 (DB) Nihal Singh v Emperor 
( 35) 22 AIR 1935 Nag 81 (82) Bala v Emperor 

( 34) 21 AIR 1934 All 903 (919) 36 Cn L Jour 152 152 Ind Cas 741 (DB) Net i St igh v Emperor 
(111 cap tal cases Court is not justified 1 1 recording a convietioa on evidence which is suspie ous and 
tainted with lies ) 

7 Em'gcror 
nperor 


( 31) 18 AIR 1931 Lah 33 (47) 32 Cn L Jour 522 Mahla Smgh 7 Emperor 
( 27) 28 Cn L Jour ISS (186) 99 Ind Cas 857 (Lab) Skert 7 Emperor 

( 30) 1930 Mad W N 723 (726) I istoanalha Ayyar 7 Emperor 

{ 27) 14 AIR 1927 Nag 43 (44) 23 Cn L Jour 186 Jlft Xaihadt v Emperor 
( 33) 20 AIR 1933 All 401 (402) 34 Cn L Jour 765 Man Stngk 7 Emperor 

1 16) 3 AIR 191G Cil 08 (99) 16 Cn L Jour 411 (412) 42 Cal 784 Han Krtihna 7 Emperor (It is a 
dangerous precedent to con7ict a man on eTidence of people srho are found to be untruthful without 
corroboration ) 

( 24) 11 AIR 1924 Nag 33 (35) 25 Cn L Jour 141 Laxman 7 Emperor 
{ 17) 4 AIR 1017 Pat 331 (333) 18 Cn L Jour 639 (639) Jagdeo Rai 7 Kali Rat 
{ 30) 7 AIR 1930 Oudh 460 (463) 32 Cn L Jour 94 Gendan Lai 7 Emperor 
(27) 14 AIR 1927 Lah 797 (799) Sardul Stng?t v Biipcrar 
( 21) 8 AIR 1921 Pat 406 (400) Dhannu Beldar 7 Emperor 
(See ( 38) 25 AIR 1938 Lah 850 (Sol) 40 Cn L Jour 185 179 Ind Cas 237 (DB) Ghulat t }tabi t 

” — .» A a e j -u except hs 

g only that 

( endenw ei 

e;Q witnesses aga nst some accused but not against others does not necessanlj vitiate judgment] 

( 33) 20 AIR 1933 Oudh 59 (Gl) 84 Cn L Jour 243 Aim Adkin 7 Emperor (Pioseeut on witnesses 
considered unreliable in case 0 ! some accused — Tbeir evidence must be closelj sifted as regards 
others }] 

[See Also (44)31 A 1 R 1944 Lab 97 (104) 4S Cn L Jour634 212 Ind Cas 4i0 (DB), Empererv 
iluta/far Hasiatn (If a wituess is not found to have told the truth in one or two partiedirs 
the whole of h s statement cannot be ignored The Court must sift the evidence ao ept what it 
finds to be true and reject the rest ) 

( 42) 20 AIR 1942 Pat 321 (822) 43 Cn L Jour 549 199 Ind Cas 817 (DB) Basangt v Emperor 
(Tainted evidence cannot bo relied upon even foe corroboration ) 

( 35) 22 AIR 1935 Pesh 50 (51) 36 Cn L Jour 942 156 Ind Cas 436 (DB) Gitlsaman v Emperor 

(The fact that a witness makes a false charge against an luaoceot person does not necessarily fal ify 
the whole of his evidence ) 

(34) 21 AIR 1934 Oudh 507(612) 36 CnLJoor86 1621C331(DB) Emperor -r Ramlal (Evidence 
of perjured witness should not 

( 31) 21 AIR 1934 Rang 98 (99) 

(Statements of deceased only 

been falsely implicated — Statement not sufBc ent without corroboration against other accused ) 

(26) 13 AIR 19‘’6 Oudh 26 (26) 26 Crl L Jour 1297 89 Ind Cas 241 Ilasnit Khan v Emperor 

(Prosecution evidence tainted as to one accused — Court should hesitate to accept the evidence as to 
others also) 

(29) 16 AIR 1929 Oudh 248 (220) 4 Luck 705 31 Cn L Jour 181 Divarha v Emperor (Witnesses 
altering statements in Sessions Court to fit evidence m Magistrate s Coort— Evidence must be carefully 
scrutin zed ) 

( - - - _ 

r . ... 

( 

(See however (14) 1 AIR 1914 Lah 93 (91) 15 Cn L Jour 148, Ldkka Singh v Emperor 


17 , tamlal 

(2 • ir 

|2 

t . . . , . ritocsrfa 

retracting In Sessions Conrt statements made before committing Magistrate to get accused acijuiltcJ 
Court can prefer evidence given before Mag strate and convict on that basis )] 



LA^GCAGt: CONTFSTS OF JUDGMTM [S 367 N 6] 2015 

llindh the o\ ic^encc of incdicil men,” or experts ” or idcntificxtion cviilenco.^® to out^ cioh 


18 

(24) 

(23) ■ 

[£<■ 

FTmj'oror (I be medical e^ denee i 
CMdence of the charge )j 


xdra Dn$ 
Khan v 

I corroborative of the charge and not as the 


to ba<e convict on on the opinion of tiandtcriting expert ) 

( 25) 1> AIR 1025 Oudh 413 (415) 26 Cn L Jour 920 29 Oodh Cas 1, Girdhari Lai v £i ipcror. 


when there u no other eridence to corroborate the expert ) 

(14) 1 AIR 1914 Lab 5o8 (550) 1014 Tun Re No 9 Cr 16 Cn L Jour 139 27 Ind Cas 203» 
Ahmada y JPniperer (Deliberate opinion of expert that two thumb metXs agiee is sufficient to 
conclude that marks were made by same thumb _ Such opinion u on ouite difierent tlane from 


or (Evidence of 


on marks told t» 


.^1 to iJfDt beat on ) 

( 17) 4 AIR 1917 Lab 311 (315) 1 b Cn L Jonr 652 41 Ind Cas 620, Sahat t Enptnr (Erf* 
denee ol ideui-f; ng witnc'scs Lit ng pc* tu ij cf eee ng the accused bet Te Is worth 'e-* ) 
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IiANGUAGE AND CONTENTS OF JUDGMENT 


the testimony of respectable eye -witnesses nor shouW the Court base its judgment on its 
Own theories unsupported by e\idenee'^ oi on personal bnowledgo"*'’ or on a bypothetcal 
state of facts -which w ere never put forward b> the prosecution and were never siiggejteil 
to the accused as being the case be had to meet'^ Here suggestions by counsel m crosS 
evamination bow e^er ingenious are of no evidentiarj value xinless accepted bj thewitnesi 
oi pioved bj other evidence®* The evidence relating to alibi should be scrutinised verj 
carefullj 


( 12) 13 Cri L Jour 6o5 (536) IS Ind Caa 971 (Iiah) Afani Atnt v Emperor (Identification of stolen 
property ) 

•( 3a) 19 AIR 193a Oudh 287 (237) 34 Cn L Jour 197 Sluo Sahm v Emperor. 

( 26) 27 Cn L Jour 94G (947) 96 Ind Gas 498 (Lah) Ilanija Singh v Emperor (Track evidence )] 
[See however ( 27) 14 AIR 1927 Oudh 196 (197) 2 Lock 444 28 Cn L Jour 460 Ualhiira v Em 
peror (Evidence of identification 13 not by itself unsafe basts for conviction") 

( 16) 3 A I R 1916 Lah 297 (297) 17 Cn L Jour 156 (157) Nihka v Emperor (Identification of pitt 
cular accused by witnesses to whom they were strangers is not valueless )] 

■21 (42) 29 AIR 1912 A1147 (48) I L R (1941) All 912 43 Cn L Jour 380 198 Ind Cas 45‘> Ghvra 
V Emperor 

< 34) 21 AIR 1934 All 714 (716) 35 Cn L Jour 151 Ind Cas 350 Dhum Bahadur r llcrikl 
(The trial Courts are expected to record findings with definiteness and precision and not to indulge m 
airy gcneralit es) 

( 33) 20 AIR 1933 Oudh 566 (567) 35 Cri L Jour 278 147 Ind Cns 77 Xlaskmat^ Emperor 
( 26) 27 On L Jour 1346 (1346) 03 Ind Cas 466 (AU) Ram Surat ^ Emperor 
{ 24) 11 AIR 1924 Pat 813 (815) 2o Cn L Jour 724 Joharmal v Emperor 
{ 30) 17 AIR 1930 All 45 (48) 31 Cn L Jour 37 V< Bakhiawan v Emperor 
( 17) 4 AIR 1917 Lah 48 (48) 18 Cr L J 490 (491) 1917 Pun Re No 1 Cr Emperor v Buta Singh 
(24) 11 AIR 1024 Cal 611 (613) 26CriLJour71 SupennUndenl (t Remembrancer 0/ Legal Affaire 
Bengal v Parna Chandra 

{ 30) 17 AIR 1030 Oudh 460 (463) 32 Cn L Jour 94 Oendan Lai v Emperor 
{ 10) 6 AIR 1919 All 167 (167) 20 Cn L Jour 370 Alay Ahnuid v E nperor 
{ 80) 1886 All \7 N 20 (20) Empresi v ilaheelu 

[See also ( 44) 81 AIR 1044 Smd 33 (37. 39) I L R (1941) Kar Vi 45 Cn L Jour 650 212 Ind Csi 
487 (DB) Emperor v Eaku ilaihghtil (A Judge should not rely for the first t rne upon a point 
wl ;ch comes to bis notice only at the time of judgment and which has not been made the subject of 
question or argument in the hearing of the case before him ) 

(23) 10 AIR 1923 Lah 128 (128) 23 Cn L Jour 606 69 Ind Cas 830 iltirad v Emperor (Aa 
accused person must be convicted upon evidence wbicb is on the record and not on what would have 
been deposed by the prosecution witnesses bad they not been won over ) 

( 63) 1 Beng L B A Cr 13 (15) 10 Sutb W B Cr 37 (DB) Queen t Pafifc Biswas (The knowledge 
by the Sess ous Judge of the handwrit ng of the Judicial Officer before whom a statement was made 

1} Lai 
Emperor 

■ to obtrude 

in a judicial pronouncement ) 

( 24) 11 AIR 1924 Rang 17 (17) 1 Raijg290 2o Cn L Jour 185 76 Ind Cas 42o S C Gupta v 
Emperor (T1 e rule ogamst the importation of personal knowledge into judgment does not apply M 
facts of wh ch the Court may lake jud cial notice such as cshib ts on the record ) 


( 04) 1 Cn L Jour 00 (101) 1903 Pun Ho No 27 Cr Nurdirs v Et ipcror 

< 31) 18 AIR 1931 S nd 127 (PS) 25 S nd L R 213 3** Cn L Jour 023 Skambhura >» v Emperor 
(‘’S) 12 AIB1925 Lah 166 (167) 25 Crl L Jour 808 IValli Sluhammad v Emperor 
[See also ( 33) 20 AIR 1033 Cal 36 (39) 3t Crl L Jour 36 Jagadish v Emperor ] 

23 (•27) 14 AIR 1927 Lah 723 (723) 23 Cn L Jour 405 101 Ind Cas 391 Jlatphul r Emperor 

e dificrent from the case put forward 


■ ■ IV Emperor 

■ ■ V Emperor 

■ • V KarxttudJi SheiVi 

25 (’2S) 15 AIR 1923 Mad 791 (793) 29 Ccl L Jour 717 PuMic Prosecutor v C! tdambaram 



LANGUAGE A^D CONTEMS OF JUDOMEM 


IS 367 NG1 2017 


The stindinl of proof nxiutrol m cnmmnl cases does not \ ar> ith tho magmtudo 
or enormit} of tho cniuo thongh it is usual and prudent to obscr\e tho rule tho fouler 
Ihc enmo is tho clearer and plavcet Wight tho proof of \t to he In cases based on 
circumstantial cMdcncc such ciidcDCc eliould bo so strong ns to point icry clearly to tho 
guilt of tho accused It is of utmost importanco in such ca«c3 that m order to justify on 
•inference of guilt the inculpatory facts shoal 1 bo incompatible nith tlio innocenco of tho 
nccu^d and mcapablo of crplanation upon any other reasonable hypothesis than that of 
guilt*® Thus nhere tho action of tho accused is open to tno constructions one criminal 


( 


T Emperor (^iHiPrc an accused tales the defence of at bi reasoning from probabil ties cannot take 
the place of evidence ) 

(17) 4 AIR 1917 All ei (85) 18 Cri L Jour S17 33 Ind Cas 429 (DB) Tapeshrt Pra$ad v Emperor'] 
26 ( 43) 30 AIR 1943 Pat 163 (163) 21 Pat 865 44 Cn L Jour 507 206 Ind Cas 365 LakI ono 
SakuT Emperor 

• ~ 9o7 (DB) Vjagar v 


27 ( 20) 7 UP ISMO Pat 616 (C’O) 22 Cn L Jour 154 Baghunandan v Emperor 
26 ( 34) S3 Cn Ii Joni 286 (''SS) 147 lad Cos 106 (DD) (Oodb) Nanka i r Emperor (It must ba 
rea>OQabl7 incons stent ^ th an^ theory ot the accused a innocence ) 

( 80) 17 AIR 1930 ilad 03'’ (635) 53 ifad 690 81 Cn L Jour 71" Shankarahnga Theian r Emperor 
< "6) 27 Cn L Jeue 1‘’51 (l^ao) 99 Ind Cas 102 (Cal) Arajal* t Emperor 
[Set alio ( 2^) 9 AIR 1922 Pat 592 (53o) 1 Pat 630 24 Cn h Jour 01 71 Ind Cas 219 (DB) Jftm 
Ehagalr £inj7 ^nperor (Where there is only circomstantul evidence to connect the accused wtb 
the crime it is most necessary that every link to the chats of evidence should bo carefully tested 
erpecuilly in ease of a charge of murder ho link should be missing and every 1 nk should be folly 
proved )i 

. ror 

1 MI I'l i Cal 107 (403) 3j Cn L Jour 71" 149 Ind Css 645 (DB) Hew Chandra Holder 

II 1 C I 1 I (1’6) GO Cat 1S39 35 Cn L Jouc 567 147 Ind Cas 1203 (DB) 3fa«ar 
f i n.1 ilo^ not atr ctiy apply vhero the deemon in the case is not dependent on 
! ) 

I 1 C 19.17 16 Cii If Jour 497 29 Ind Css 613 (DC) Amritlal Hatrit 

1 I t 1 fUi 1 ' Cn L Jour 713 "0 Ind Cas 161 (DB) Emperor 7 

f T r 19f 7 Ind Ci > 755 (DC) ZPahomed Kkaitm v 

t) t) e accu cd alone and adiniU of no reasonable 

I If [ I rtUa praytii \ Emperor 
t J \ I lerof 

I I It t Ca 1 Praizd v Emperor 
! I In* 

J I a 


/I II. 

r\ I p 
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LAhGUAGE A^D CONTENTS OP JUDGMENT 


the testimony of respectable eye TMtnesses nor shoitH tho Court base its judgment on its 
OTO theories unsupported by evidence oi on peisomil Ivnowledge*^ or on a hypothetical 
state of facts which r^ele never put fonvard bj tho prosecution and were ne\er ouggested 
to the accused as being tho case he had to meet** Mere suggestions by counsel in cro^ 
examination however ingenious aio of no cvidentiarj v aluc unless accepted bj the witne^ 
or proved bj other evidence** The evidence relating to alibi should be scrutinised very 
carefully 


( 12) 13 Cn L Jour 5^3 (556) 15 Ind Cas 971 (Lah) JlfaniiiamT Emperor (Identification of Blolea 
property } 

( 3'’) 19 AIR 1932 Oudh 287 (287) 34 Cti L Jonr 197 SJiea Sakai v Emperor. 

(26) 27 Cri L Jour 946 (917) 96 Ind Cas 498 (Lnh) RangaSinghv Emperor (Track evidence)] 
(See however ( 27) 14 AIR 1927 Ondh 196 (197) 2 Lock 4 14 28 Cri L Jour 460 Mathura v Em 
peror (Evidence ol identification is not by itself unsafe basis for conviction ) 

( 16) 3 A I R 1916 Eah 297 (297) 17 Cri L Jonr 156 (157) Nikka v Emperor (Identification of part 
cular accused by witnesses to whom they were strangers Is not valueless )] 

21 (42) 29 AIR 1912 All 47 (48) I L R (1941) All 912 43 Cri L Jour 380 193 Ind Cas 45* Ghtn 
V El tperor 

(34) 21 AIR 1934 All 714 (715) 35 Cri E Jour 1289 151 Ind Cns SoO Dkum Bahadur r I^orM 
(The trial Courts are expected to record findings with definiteness and precLion and not to indulge n 
airy generalities ) 

( 33) 20 AIR 1933 Oudh 566 (567) 35 On L Jour 278 147 lod Cas 77, Ilashmat v Emperor 
(26) 27 Cn L Jour 1346 (1316) 93 Ind Cw 466 (All) RimSurat'e Emperor 
(*>4) 11 AIR 1924 Pat 813(815) 25 Cri E Jour 724 Johantatr Emperor 
( 30) 17 AIR 1930 All 43 (48) 31CtiLJoQrS7 Ml Bakhtatoan r Emperor 

( 17) 4 AIR 1917 Lah 48 (48) 18 Cr L J 490 (491) 1917 Pun Re No 1 Or Emperor v Buti St igk 
( 24) 11 AIR 1024 Cal 611 (613) 26 Cn L Jour 71, Superintendent d Bemembraneer of Lejil Affatre 

Bengal r Puma Chandra 

( 30) 17 AIR 1930 Oudh 400 (463) 32 Cn L Jour 94 Gendan Lai v Emperor 
( 10) 6 AIR 1019 All 167 (167) 20 Cn E Jour 370 Alay Ahmad v Et iperor 
( 80) 1086 All W N 20 (20) Empress v Uaheshu 

[See fliM ( 44) 31 air 1944 Sind 83 (37, 88) I L B (1944) Kar 123 4oCnL Jonr 650 2I‘> Ind C»l 
467 (DC) Emperor v Eaku Mashghut (A Judge should not rely for the first t me upon a 
which comes to his notice only at the time of judgment and which lias not been made the subject of 
question oc argument in the hearing of the case before him ) 

(23) 10 AIR 1923 Lah 128 (123) 23 Cn L Jonr 606 C8 Ind Cas 830 Murad v Emperor (in 
accused person must bo convicted upon evidence which is on the record and not on what would bars 
been deposed by the prosecution witnesses had they not been won over } 

( 63) 1 Deng L R A Cr 13 (15) 10 Suth W B Cr 87 (DB) Queen v Fatih Biswas (The knowledge 
by the Sessions Judge of the bandwnting of the Judicial Officer before whom a statement was made 
IS CO evidence of the statement having been made before that officer}] 

2.1 (4.2) 29 AIR 1942 Lah. 232 (‘’34) 43 CnE Jonr 808 Wl Ind Cas 292 Emperor r Bn] Lai 
{ 34) 21 AIR 1934 All 776 (78*’) 35 Cn E Jour 019 149 Ind Cas 210 (DB) Ramhit v Emperor 
(Personal views ol a Judge upon a political organization and activities should not be allowed to obtrude 
in a jud cial pronouncement ) 

.( ■ IS 4‘»S S C Oupla V 

• meat does not apply to 

( 0“’) G Oudh Cas 204 (211) Sn Kt$] e * v Esng Emperor 
( 19) 6 AIR 1919 Pat 111 (116) 20 Cn E Jour 289 Satrughan v Emperor 

( 19) 6 AIR 1919 All 345 (3 47) 20 Cn L Jour 283 i/arain v Emperor 
( 04) 1 Cri L Jour 539 (589) 6 Bom L R 490 In re D Eo iseca 

( 04) 1 Ccl L Jour 09 (101) 1903 Pun Be No 27 Cr Nurdtn v E iperor 

^ " ~ ror 

( 

2 I ■ iperor 

(Judge Is not just fied in evolving a new theory as to the offence different from the ease put forward 
e thee by tho prosecution or the defence ) 

(10) 11 Cri L Jour 245 (*’46) 5 Ind Cas 771 (Call fUiAnya /faditn v Emperor 

( 20) 27 Cil E Jour 1346 (1346) 93 Ind Chs 466 (All) liam Surat v Et iperor 

24 ( S'*) 19 AIR 1932 Cal 875 (377) 33 Cn E Jonr 725 Ei tperor v Kanmtiddi Sheikh 

25 (2‘') 15 AIR 1923 Mad 791 (793) 29 Cri E Jour 717 PulUe Prosecutor t Cl idarnbaram 



riA^GUAGE A^D COMCMS OF JUDGMENT 


IS 367 NeJ 2017 


T1 c standanl of proof roqutrctl jn cnminil cases does not ^ ary w itb tlio magmtudo 
■or enormitj of tho crime*® tl oiigli it is usual an 1 prudent to obscr\o tho rule tho fouler 
4be crimo i3 the clearer anl plainer ought tho proof of it to bo In cases based on 
Circumstantial evi Icncc such caidencc eliould bo co strong ns to point %or> clearly to tho 
guilt of the accused It is of utmost iinportanco in such cases that in order to justify an 
inference of guilt the inailpatorj facts slould bo incompatiblo mth tho innoccnco of tho 
accused an 1 incaj al lo of explanation upon any other reasonable hypothesis than that of 
giult*® Thus uhore the action of tho accuaed is open to t«o constructions one criminal 


^ 33J „ , ^ 

by 

IS« 

V Emperor (Where an aceused tales the delence of al b reason ng from probab 1 ties cannot take 
the place of ev dcnce ) 

(17) .4 AIR 1917 Alt 01 (85) 18 Cri L Jour 317 38 Ind Cas 429 (DB) Tapeshn Prasad v Emperor] 

26 ( 43) 30 AIR 1943 Pat 1C3 (1C3) *>1 Pat 865 44 Cri L Jour 507 206 Ind Cas 305 Lakl oito 
Sahtiv Emperor 

( 33) 20 AIP 1933 All 834 (?>3 j) 5S AU 639 3o Cr L Jonr 3^3 14G Ind Cas 9i>7 (DB) Vjagar v 
Emperor (Nature of sentence cannot aSect the Question of the standard of proof ) 

< 33) 20 AIR 1933 S nd 168 (168) 84 Cri I. Jour 808 Salu Mar gan v Emperor 

< 18) 5 AIR 1918 Cal 314 (316) 19 Cn L Jour 81 Ashraf AU ▼ Emperor 

27 ( 20) 7 AIR l9-’0 Pal 616 (C’O) 2" Cn L Jour 154 Rjghunandan v JE?mpfror 

26 (34) So Cn L Jour 286 (‘>38) 147 Ind Cas 106 (DD) (Oadb) Nankat 7 Emperor (It must be 
leasonabl; moons stent tv th any theory of the accused a innocence } 

(30) 17 AIR 1980 Mad es** (635) 53 Mad 590 31 CnL Jour 712 ST ankarahngaThnanv Emptror 
^26) 27 Cr L Jour l^ot (l^oo) 98 lod Cas 102 (Cal) Ara)al%7 Emperor 
fSeaalsoC*!) 9 AIR m2 Pat 58>(>do) 1 Pat 630 2 4 CnL Jour 91 71 Ind Cas 219 (DD) 

Bkagat t Etng Ep peror (^^ here there is only c reumstantia) evidence to connect tbs accused w tb 
the crime it la most necessary that every hnk n the chain of evidence should be carefully tested 
e.peeially m ease of a charge of murder No I nk should be miss ng and every 1 nl should be folly 
proved ]) 

29 { 46) 33 AIR 1946 All 191 (193) 1915 All W It (RC) 297(288) (DB) Ramlala r Emperor 
( 43) 30 AIR 1943 Lah 50 (59) 44 Cn L Jour 397 205 Ind Cos 552 (DB) Satan Dm v £mpcror 
( 40) 27 AIR 1940 Mad 1 (4) 41 Cn L Jour 369 186 Ind Cas 704 Jn re Eanakasabas PMa\ 
i 35) 36 Cn L Jonr 304 (30o) 153 led Cas 203 (DB) (Lab) iluslafa v Emperor 
( 34] 21 AIR 1934 Cal 407 (40S) 35 Cn L Jour 712 148 lod Cas 513 (Dfi) Hem Chandra Haider 
r Emperor 

(34) 21 AIR 1934 Cal 12 4 (126) 60 Cal 1339 35 Cn L Jour 567 147 Ind Cas 1203 (DB) JJansr 

AU T Emperor (The rule does not stiicUy apply where the decis on in the case U not dependent on 
c icumstantial evidence alone ) 

<1C) 3 AIR 1916 Cal 188 (199) 42 Cal 957 16 Cn I> Jour 497 *>9 Ind Cas 513 (DB) Amrxtlal Haera 
r Emperor 

( 15) 2 AIR 1915 CbI 256 (261) 41 Cal 601 15 Cn L Jour 713 26 Ind Cas 161 (DB) Emperor v 

Kangal Vafv 

( 15) 2 AIR 1915 Mad 627 (633) 16 Cn li Jonr 19o 27 lod Cas 755 (DB) ilahomed Kkasim v 


< 3“’) 19 AIR 193'> Oudh 251 (•’33) 6 Luck 659 33 &i L Jour 1184 Cays Prasad v Emperor 


I Emperor 
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IiAhGUAGE A^D CONTENTS OP JDDGMENT 


ihe testimony of respectable cje ^Mtnesscs noi should the Court base its judgment on its 
o^n theories unsupported by evidence,** oi on personal knowledge** or on a hypothetcal 
state of facts v?hicli were ne^c^ put forward bj the prosecution and were never suggested 
to the accused as being the case he had to meet** Hero suggestions by counsel in crcbS 
examination, howexec ingenious, aie of no evidentiarj xaluo unless accepted by the witne^ 
or proxed by other evidence** The evidenco relating to alibi should bo scrutinised ver) 
carefullj ** 


{ 12) 13 Cn L Jour 555 (556) 15 Ind Crs 97l (Ijab) Ham Sum v Emperor (Identificvtiou of stolen 
property ) 

t 3’) 19 AIR 1932 Oudh 287 (237) 34 Cti L Jour 197 Sheo Bahai v Emperor. 

(26) 27 CtiL Jour 946 (947) 96 Ind Ca? 498 (Lah) RanrfaSinghv Emperor (Track evidence)] 
[See however ( 27) 14 AIR 1927 Oudh 196 (197) 2 tuck 444 28 Cn L Jour 460, SJathxira v Em 
peror (Evidence of identification is not by itsdt unsafe basis for conviction ) 

( 16) 3 A I E 1916 Lah 297 (297) 17 Cm I« Jour 166 (157) Jftkka v Emperor (Identification of parti 
cular accused by xvitneases to whom they were strangers la not valueless )] 

( 42) 29 AIR 1942 All 47 (48) I L ft (19J1) All 912 43 Cn L Jour 380 198 Ind Cas 45» Ctoa 
v Emperor 

< 34) 21 AIR 1934 All 714 (715) 35 Cn L Jour 1289 151 Ind Cas 350 Dhum Dahaiur \ Horila! 
(The trial Courts arc expected to record findings with definiteness and precLion and not to icdalge m 
airy generalities) 

( 83) 20 AIR 1933 Oudh 566 (567) 35 Cn L Jour 278 147 Ind Cas 77, Ilashmat v Emperor 
( 26) 27 Cn L Jour 1316 (1316) 03 Ind Cas 466 (All), Pam 5uraC v Emperor 
(24) 11 AIR 1924 Pat 813 (815) 23 Cti L Jour 724 Johanial^ Emperor 
(JO) 17 AIR 1930 All 45 (48) 31 Cti L Jour 37, Aft Bakklawanv Emperor 

( 17) 4 AIR 1917 lAh 48 (48) 18 Cr E J 490 (491) 1917 Pun Be No 1 Or Emperor v Bitia Singh 
(21) 11 AIR 1924 Cal 611 (H8) 26 Cn L Jour 71, Superintendent d liemembraneer of LtgildjiMU 

Bengal v Piirna Cfinndra 

( 80) 17 AIR 1030 Oudh 460 (463) 82 Cn L Jour 91 GenAin Lai v Emperor 
( 19) 6 AIR 1019 All 167 (167) 20 Cn L Jour 370 May Ahmad v Emperor. 

{ 86) 1886 All W N 20 (20) Emprese v Mahtshu 

[5eeaf»}(44) SlAIR19l4Siad3S{37 38) I L ft (1944) Ear 123 45 Cn E Jour 812 Ind Ca> 
467 (DB) Emperor v Raku Zlaihghul. (A Judge should net rely for the first time upon n point 
which comes to hia notice only at the time of judgment and which has not been made the subjeot o' 
question or argument m the heanng of the case ^fore him ) 

<23) 10 AIR 1923 Eah 128 (123) 23 Cn E Jour 606 63 Ind Cas 630 mir&i v Emperor (An 
accused person must be convicted upon evidence which is on the record and not on what would have 
been deposed by the prosecution vntoesses had they not been won over ) 

( 68) 1 Beng L ft A Cr 13 (15) 10 Sutli W ft Cr 37 (DO) Queen v Ealtk BiSwas (The knowleds® 
by the Sessions Judge of the handwntiog of the Judicial Officer before whom a statement was made 
IS no evidence of the statement having beeu made before that officer)] 

22 ( 42] 29 AIR 1942 Lah 232 (234) 43 Cn L Jour 803 20^ Ind Cas 292, Emperor v Bnj Lai 
( 34) 21 AIR 1934 All 776 (782) 33 Crl L Jour 919 149 Ind Cas 210 (DB) Samhtt v Emperof 
(Personal views of a Judge upon a political orgamzatiott and activit es should not bo allowed to obtruo^ 
in a judicial pronouncement ) 

i 21) 11 AIR 1924 Rang 17 (17) 1 Rang290 25 Cn L Jouc 185 76 Ind Cas 425 S C Gtiplo ’’ 
Emperor (The rule against the imjiortation of personal knowledge into judgment does not apply 1® 
facts of which the Couct may take judicial not ce such as exhibits on the record } 

( 02) 6 Oudh Cas 201 (211) Sr* Eishen ▼ R% ij Emperor 
( 19) 6 AIR 1919 Pat 111 (115) 20 Cn E Jour 289 Salrughan v Emperor 
( 19) 6 AIR 1919 All 345 (347) 20 Cn L Jour 233, Jai Nardin v Emperor 
{ 01) 1 Cn E Jour 589 (589) 6 Bom E ft 490, In re D Fonseca 
[ 01) 1 Cn L Jour 99 (101) 1903 Pun Re No 27 Cr Afurdm v E> iperor 

•{ 31) 10 AIR 1031 Sind 127 (128) 25 Sind L ft 213 32 Cn L Jour 923 Shambhura) i v Emperor 
(25) 12 AIRJl925lAh 166 (167) 23CnEJonreOS ira«* AfMfiammad v Emperor 
[See also ( 33) 20 AIR 1933 Cal 36 (39) 31 Cn E Jour 36, Jagadish v E/nperor ] 

23 ( 27) 14 AIR 1927 Lah 728 (723) 23 Cn L Jouc 403 101 Ind Cas 181 Ilarphvl r Emperor 
(Judge la not justified in evolving a new theory as to the oflcnce diCcrent from the ease put forwfltJ 
eitlier by tho prosecution or the defence ) 

(10) 11 Cri E Jour 215 (216) 5 Ind Cat 771 (Cal), ftJutnya /Tudxa v Fmptror 
( 20) 27 Cn E Jour 1346 (1316) 98 Ind Cas 460 (All) Earn 5icraf v Emperor 

24 ( 32) 10 AIR 1932 Cal 375 (377) 33 Crl E Jour 723 Emperor v Karimuddt Shexkh 

25 (28) 15 AIR 1923 Mad 791 (703) 29 Cri E Jour 717 Pulhc Prosecufor x Chidambaram 



LA\GtJAGE A^D CONTENTS OF JUDGMENT 


lS 367 NeJ 2017 


The standard of proof required in cnmmnl eases docs not i ar> itli tho magmfudo 
■or enormitj of tho crime *® tliough it is usual and prudent to obserio tho rule ' tho fouler 
Jbe crime is, tho clearer and plainer ought tho proof of it to be ’ In eases based on 
circumstantial eMtlcncc «uch caidencc should bo eo strong ns to point \cry clearly to tho 
guilt of the accused It is of utmost importance in such cases that in onler to justify an 
inference of guilt the inculpatorj facts should bo incompatible uith tho innocence of tho 
accused and incapable of crplanatron upon any other reasonable hjpothesis than that of 
guilt"’ Thus uhcrc the action of Iho accused is open to tuo constructions one criminal 




V Emperor (Where en aeea^ed takes the defence of alibi reasoning from probabilit es cannot take 
the pliee of evidence ) 

{ 17) 4 AIR 1917 All 81 (85) 18 Cci L Jont 317 33 Ind Cas 429 (DB) Tapeshn Prasad v Emperor ] 

26 { 43} 30 AIR 1943 Pat 163 (IC**) 21 Fat 865 44 Cn L Jour 507 206 Ind Css 365 Lalchono 
Sahii V Emperor 

( 33) 20 AIR 1933 All 834 (iSo) 55 All 639 35 Cti L Jont 353 14G Ind Cas 957 (DB) Ujayar v 
Emperor (Nature of sentence cannot aSect the question of the standard of proof ) 

< 33) 20 AIR 1933 Sind 166 (168) 34 Cn L Jour 808 Salu Uangan v Emperor 

< 18) 5 AIR 1918 Cal 314 (316) 19 Cn L Joor 61 A^hra/ Ah v Emperor 

27 ( 20) 7 AIB 1920 Pat 616 (620) 22 Cn L Jour 154 Itagkunandan v Emperor 

28 (34) 33 Cn L Jour 286 (^SS] 147 Ind Cos 106 (DD) (Oudh) Ean^au v Eitperor (U must be 

reasonably inconsistent ^ith an; theory of the accosed 3 innoceoce ) 

( 80) 17 AIR 1930 Mad 63'’ (633) 53 Mad 590 31 Crt L Jour 712 ShanKarahnga Thevan v Empsror 
i 26) 27 Cn L Jour 1254 (12o5) 99 Ind Cas 102 (Cal)> Arajals v Emperor 
[See also ( 22) 9 AIR 1922 Pat 5S2 (585) 1 Pat 630 21 Cn D Jour 01 71 Ind Cas 219 (DB) /7iru 
Bhagat t Etng Emperor (15 here there u only circumstantial fTidenco to connect the accused with 
the crime, it u most necessary that every hok in the chain of evidence should be carefully tested 
especially m case of a charge of murder No Lnk should be missing and every link should be folly 
proved )) 

29 ( 46) 33 AIB 1946 AU 191 (193) 1915 All W B (HC) 297(288) (DB) Bamkalar Emperor 

( 43) 30 AIR 1943 Lab 56 (58) 44 Cn L Jour 897 205 Ind Cas 552 (DB) Earon E»n v Empeior 
( 40) 27 AIR 1940 Mad 1 (4) 41 Cn E Jour 369 186 Ind Cas 704. In re Eanakasabat PsUai 

< 35) 36 Cri L Jour 304 (305) 153 Ind Cas 203 (DB) (Lab) Uustafa v Emperor 

(’34) 21 AIR 1934 Cal 407 (408) 35 Cn L Jour 712 148 Ind Cas 543 (DB), Eem Chandra Haider 

V Emperor 

( 34) 21 AIR 1934 Cal 124 (126) GO Cal 1339 35 Cn L Jour 567 147 Ind Cas 1203 (DB) Manar 
Ah V Emperor (The rule does not stncUy epply where the decision in the case is not dependent on 
circumstantial evidence alone ) 

< 16) 3 AIR 1916 Cal 188 (199) 42 Cal 9o7 16 Cn L Jour 497 29 Ind Cas 513 (DB), Amrtllal Hazra 

V Emperor 

i 15) 2 AIR 1915 Cal 256 (261) 41 Cal 601 15 Cn L Joor 713 20 Ind Cas 161 (DB), Emperor v 

Kangal .Vali 

( 15) 2 AIB 1915 Mad 627 (033) 16 Cn L Joor 195 27 Ind Cas 755 (DB) Hahemed Khasim v 
Emperor (Where the circamsCantial evidence points to the accused alone and admits of no reasonable 
doubt the Bccused can tightly be convicted ) 


mperor 
V Emperor, 
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IiANGt7AGE A^D CONTENTS OF JUDGMENT 


the testimony of respectable eye witnesses nor shonld the Coixrt base its judgment on its 
enm theories unsupported bj evidence** oi on personal knowledge*’ or on a hypothetical 
state of facts 'which were never put forward by the piosecntion and were never suggested 
to the accused as being the ease he had to meet ** 3fere suggestions by counsel in ertks- 
examination ho'we\er ingenious arc of no evidentiary value unless accepted by the witness 
or proved by other evidence"* The evidence relating to alibi should be scrutinised verj 
carefully 


{ 12) 13 Cri L Jour 555 (5a6) 15 Ind Cas 971 (Lab) itamRnmv Emperor (Identification of 6.oleB 
property) 

( 3“’) 19 AIR 1932 Oudh 287 (2S7) 3 1 Gn L Jour 197 Skeo Sahay v Emperor 
(28) 27 Cri L Jour 946 (947) 96 Ind Gas 498 (t^b) Itanga Singh v Emperor (Track evidence)) 
[See however ( 27) 14 AIR 19’7 Oodb 196 (197) 2 tuck 444 28 Cn L Jour 460, R!alkwa v E 
peror (Evidence of identiScation is not by itself ua<«f0 basis for conviction ) 

( 16) 3 A I R 1916 Lab 297 (297) 17 Cti L Jour 156 (157) Nthka v Emperor (Identification of part 
cular accused by witnesses to whom they were strangers is not valueless )] 

21 ( 42} 29 Ain 1942 All 47 (48) I L R (1941) All 9I‘» 43 Cn L Jour 380 198 Ind Gas IS® Ciura 
V Emperor 

<34) 21 AIR 1934 All 714 (715) 35 Cri L Jour 1289 151 lad Gas 3 j0 DiMm Bahaiur f Eoriln'i 
(The trial Courts ate expected to record findings with definiteness and precLion and not to induIoC w 
airy generalities ) 

( 33) 20 AIR 1933 Oudh 566 (567) 35 Cn L Jour 278 147 lod Cas 77 Hashmat v Emperor 
( 76) 07 Cn L Jour 1346 (1316) 93 Ind Cw 466 (All) Ram Sural v Emperor 
( 34) 11 AIR 1924 Pat 813 (815) 25 Cn L Jour 724 Joharmal v Emperor 
( JO) 17 AIR 1030 All 45 (48) 31 Gn L Jour 37 Aff Bakhtawat i v Emperor 

( 17) 4 AIR 1917 Lab 48 (48) 18 Cr E J 490 (491) 1917 Pun Re No 1 Cr Emperor v Biti Smgh 
(’4) 11 AIB 1924 Cal 611 (613) 26CnLJoor71 Superintendent d liemembraneer 0/ Ltg^l 

Bengal f Puma Chandra 

( 30) 17 AIR 1030 Oudh 460 (463) 33 Gn L Jour 94 Gendan Lai v Emperor 
( 19) 6 AIR 1919 All 167 (167) 20 Cn E Jour 370 Alay Ahmad v iperor 
(86) 1886 All W N 20 (20) Empress v Ifakeshu 

[See (list) (44) 31 AIR 1044 Sind 33(37.33) I L B (1944) Ear 123 4>CnEJourC50 213 lad Cai 
467 (DB) Emperor v Saku Uaskghut (A Judge should not rely for the first time upoa a po at 
which comes to h s notice only at the t me of judgment and which has not been made tbe eubjecl of 
question or argument in the hearing of the oa;>e before him } 

(23) 10 AIR 1923 Lab 128 (123) 23 Cn L Jour 606 68 Ind Gas 830 Sltirad v rmperor (w 
accused person must bo convicted upon evidence which is on the record and not on what would hsf® 
been deposed by the prosecution witnesses bad they not been won over ) 

( GS) 1 Beng L B A Cr 13 (IS) 10 Suth W It Cr 37 (DB) Queen v Fatik Btsaas (The knowW 
by the Sessions Judge of the handwriting of the Judicial Officer before whom a statement was made 
is no evidence of the statement having been made before that officer )] 

22 (42J 29 AIR 1942 Bah 232 (234) 43 Cri L Jbor 808 202 lad Cas 2^J Emperor r Fnj Za! 

{ 34) 21 AIR 1934 All 776 (782) 35 Cri L Jour 919 149 Ind Cas 210 (DB) Ramhit v Emperor 
(Personal views of a Judge upon a pol tical organization and activities should not be allowed to oblfuJe 
in a jud cial pronouncement ) 

< 24) 11 AIR 1924 Rang 17 (17) 1 Rang 290 25 Cti L Jour 185 76 Ind Cas 425 S C Gupta v 
Emperor (The rule agam«t tbe importation of personal knowledge into judgment docs not apply I® 
facts of which tbe Couit may take judicial notice such as ezhib ts on the record ) 

(O’) 6 Oudh Cas 204 (211) S>t Ktsl env XiijBmpcror 

(19) 6 AIR 1010 Fat 111 (IIG) 20CnLJonr289 Satrughany Emperor 

( 19) 6 AIR 1919 All 345 (347) 20 Cn L Jour 283 /a» ifaram v Emperor 

< 04] 1 Cci L Jour 589 (569) 6 Bom L R 4S0 In re D JVinsecEi 

(04) 1 Cn L Jour 99 (101) 1903 Pun Be No 27 Cr AJurdmv Enperor 

( 31) 18 AIR 19J1 8 nd 127 (129) 25 Smd L R 213 Cn L Jour 923 Shamhhuram v Emperor 
{ 25) 12 AIR J1925 Lali 166 (167) 23 Cri L Jour 808 IFalh Sluhai imad v Emperor 
[See also ( 33) 20 AIR 1933 Cal 36 (39) 34 Cn L Jour 36 Jagadxsh r Emperor ] 

23 (-27) 14 AIR 19®7 Lah 728 (7’8) 28 Cn L Jour 40o 101 Ind Cas 181 Ilarphul v Emperor 
(Jndge is not justified in evolving a new theory as to the offence d fferent from the case put forwara 


■ • Ji Sheikh 

25 (•’1) 15 AIR 19‘’9 SfadVOl (793) 29CdLJoar7l7 PulUc Prosecutor r C! idambaram 
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The standard o{ proof required ill cnmmni docs not vary u ith tho magmtudo 
•Or enormitj of tho crime '® tliough it is usual and prudent to observe tho rule tho fouler 
4he enmo is tlio clearer and plainer ought the proof of it to be In eases based on 
circuimtantial e\ iclence ■:uch ci idenco should bo eo strong as to point \ cry clearly to tho 
guilt of the accused It is of utmost iinportAnce in such ca«C3 that in onler to justify an 
•luferenco of guilt the mculpatorj (ocU sliould bo mcompatiblo tvitli tho tnnoceuce of the 
accused and incajable of evplanation upon any other reasonable hypothesis than that of 
guilt’® Tbu« uborc the action of the accused is open to tuo constructions one criminal 


( 


the place of evidence ) 

(17) 4 AIR 1017 All 81 (35) 18 Cci I. Jour 317 38 Ind Caa 429 (DB) Tapeshn Prasad v Epiperorl 
26 (43) 30 AIR 1943 Pat 163 (1C3) 31 Pttt 8&> 44 Cn !• J»ic 507 206 Ind Cas 365 LaXIono 
Sahii V Emperor 

‘ - r , „ 937 jpjjj Vjagar v 


27 (20) 7 AIR lO’O Pat 616 (e^O) 2‘' Cn L Jour 1S4 Itaghunafi^an 7 Emperor 
ZB (34) 33CnLJoui2bC (‘>86] 147 Ind Cos 106 (DD) (Oadb) NanJsai v Emperor (It must be 
reasonably moons stent tb any theory ol the accused a luDOcence) 

(SO) 17 AIR 1930 Mad OS'* (€3 1) S3 Mad 600 31 Cci L Jour 712 Slianlorahnyit TArian t Empiror 
^26) 27 Cr L Jour (l‘'o3) 09 Ind Cas 103 (Cal) Arajahr Emperor 
[See olw ( 22] 9 AIR 19 2 Pat 581(686) IPateiO 34CnLJoar01 71 Ind Cas 219 (DB) J7ir» 
Bhagat r Etng Emperor (\\ here there is only c rcumslaatia) evidencs to connect the accused with 
the crime it u most necessary that every link m the chain of evidence should be eacetuliy tested 
especially m ca«e ol a charge ol murder No link should be missing and every Iml should be lolly 
proved )1 


( 34) 21 AIR 1934 Cal 407 (408) 35 Cn L Jour 713 148 lod Cas 543 (DB) Sem Chandra Haider 
T iimprror 

( 34) 21 AIR 1934 Cal 124 (120) 60 Cal 1330 36 Cn L Jour S67 147 lad Cas 1203 (DB) Zlanar 

Ali V Emperor (The rule does not stnetJy apply wbero the decis on in the case is not dependent on 
circumstantial evidence alone ) 

( 16) 3 AIR 1916 Cause (199) 4‘> Cal po7 16 Cn liJout 497 59 Ind Cas S13 (DB) Amrttlal Hatra 
T Emperor 

{ 15) 2 AIR 1915 Cal 256 (261) 41 Cal 601 15 Crt L Jour 713 26 Ind Cas 161 (DB) Emperor v 

garvjal Matv 

( 15) 2 AIR 1915 Sfad 6‘’7 (633) 16 Cri L Jour 195 27 Ind Cas 755 (DB) iTaliomed Ehasim v 
Emperor (Where the c rcumstantial endenee po nts to the acensed alone and adm ts of no reasonable 

Emperor 

* . sad V Emperor 


* or 

I f • Jiasil 

dar T Empero' 


(’29) 16 MR 19>9 Lah 6l (63) 29 Cn L J 


Uohamaad AH v Empercr 
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lUJGDAGE AND CONTENTS OF JUDGMENT 


and the other honest, the Court should not assume that it was criminal ■ the presumption 
of innocence should pre\ail®® 

As to what constitutes proof of guilt of an accused person m any case depends upon 
the bundle of facts which serve to convmco the Court of the prooecution story and of the 
charges against the accused Absolute certainty amounting to a demonstration of guilt can 
seldom be had and it must only he judged whether, m the circumstances of each particular 
case, the degree of probability is so high as to justify one in regarding it as certainty and 
m acting accordingly A number of facts each having some probative value, but inconclu 
sive by itself may be quite sufficient in their cumulative effect to justify a comiction,’^ 


( 30) 17 AIR 1030 Lali 659 (662) • 31 Cn L Joor 871, Ferot v Emperor 

(•14) 1 AIR 1914 Cal 65 (68) 41 Cal 621 14 Cn Ii Jouc 660 (662), Emperor v Suranamoyte Biswas. 
(Circumstantial eyidence must be eahansttve and exclude jiass^ility of guilt by other person ) 

(13) 14 CriL Joor 316 (317) 1913 Pun Re No 27 Cr • 19 Ind Cas 1004, BishenDasv Emperor 
( 10) 11 Cn L Jour 82 (86) 4 Ind Cas 941 (Lab), Ourdtt Stngh v Emperor 
1 26) 27 Cn L Jour 1297 (1303) 98 Ind Cas 241 (Pat), Dtnamani Udai Pal v. Emperor, 

(■17) 4 AIR 1917 Lah 366 (367) 18 Cn L Jour 375 (376) 1916 Pun Re No 32 Cr, Thakar Das 7. 
Emperor 


, mperer,. 

. , • , • • • . mperw- 

(Pordy 

rsrbich 

must leave lome loophole lor the contiogency, however remote and mfioitesimal, of possible error) 

( 20) 7 AIR 1920 AU 99 (100) • 21 Cn L Jour 777 • 58 Ind Cas 457 (DB), S^iw I/arapan 5mjh ▼ 
« ▼ >1 — i.n<i w, I FiV ,^a«trnva the chain, it IS 

, • . ‘ Cas 317 

. ' way t<^ 


( 

1 

V 

( 

( 

( 

( 

( 


. 31 

’'mperor 

Omkar 

r Khan v Emperor 
iJittbo T Emperor 
kondoo 


Cas 760 (DB), iltr Sahib 
lie to give satisfactory ex* 
„ U . 1 _ -- 1 -, Sat IS 

■ that 
that 

-e so 

I , t be 

• tdrO 


denee ou com nuis ol Jiiiiusiua iia»uie — iium vi l bum “ 

judged from sntrounding circom'tances)] 

32. (-26) 27 Cn L Jour 775 (775) 95 Ind Cas 3U (Lab), Abdullah v Emperor. 


Evi- 

Jbo 
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tut a collection of sei-nrato circumstances each b) itscH insufticicnt, being quite consistent 
■uith the innocence of the accuse!, cannot lja%e such cvulentiary \aluc” Where, however, 
the cMclencc (or the prosecution case » m the mam trustworthj, it cannot bo held that it 
13 unsiirrorhiUo inerclj because the prosecution failed to proie a motive for the crime,’* 
or because there are discrepancies m detail,** unless such discrepancies aio material and 

tS«e also { 35) 22 AIR 1035 Pesh 75 (78) 36 Cn L Joar 938 156 Ind Ca* 433 (DB) Khatsla Khan 

V Fmperor (Altbough the mere fact that an acensed [lerson absconds cannot m itself bo taken as 
proof of bis guilt it 13 of great eorrol>orativo value wlwn we gliing other an 1 direct evidence )] 

33 (27) 14 AIR 1927 Pat 3a7 (261) 28CnLJour497 Deiendra v Emperor 

3 : - . - ^ ^ Vafioiued 

• tending towards 

( • (DB), BhiKliari t 

Emperor 

(30) 17 AIR 1930 Smd 223(238,243) 31 Cn L Jour 1026 • 126 Ind Cm 419 (DB) MoJiamad Yusif 

V Emperor (Absence of ascertainable mot ve comes to nothing if the enmb is proved to bare been 
comTuiUM bj olhei etideute At the same time to eke out a aeaV case by way of motive apparently 
tending towards possible crime is a very unsatisfactory and dangerous process ) 

( 22) 9 AIR 1922 Nag 172 (174) 23 C« D Jour 391 67 Ind Cas 343, ffisan Ilaghttjt v Emperor 
(25) 12 AIR 1925 Lab 929 (330) 26 Cn L Jour 774 Slokna v Emperor 

( 31) 21 AIR 1931 Lab 413 (415) 15 Imh OH 36CnLJout97 Cftoiian Sjiip% 7 Emperor 

(^8) 15 AIR 1923 Lab 657 (659) 29 Cn L Jour 378 Ckandu v Emperor 

( 80) 17 AIR 1930 Lah 490 (490) 31 Cn L Jour 1069, Sewa S>ngh v Emperor (Failure of prosecu 

tion to establish motive is not sufficient reason to disbelieve eye witnesses ) 

( 10) 11 Cn L Jour 498 (500) 7 led Cw 601 4 Smd L B 33, Emperor 7 BaloMhan 


4 ut IS 

not the bounden duty of the prosecutor to prove (be motive for a crime It » sufTictent If the prosoeution 
prove by clear and reliable evidence (bat certain persons comm (ted the offence ) 

( 33] 20 AIR 1933 Oodh 340 (343) 34 Cn L Jour 538, Emperor r Ram Bat (Prosecution is not 

bound to furnish evidence of rootive of acco«ed ) 

[Sre dlM (34) 21 AIR 1934 Pesh 129 (181) 36 Cn L Jour 443 153 Ind Cas 85 (DB) Government 

Adioeale if tV F P v Am\r Ilamxa (The eiistcnce of the motive does not necessarily lead to the 
conclusion (bat the person having the same must have committed tbe offence }] 

35 ( 44) 31 AIR 1944 Lah 97 (101) 41 Cn L Jour 634 212 Ind Cas 440 (DB), Emperor v Muzaffar 
ITujsdnt 

(•23) 10 AIR 1923 Cal 463 (466) 24 CnLJODrl93 71 Ind Cas 657 (DB), Emperor v Satyendra 

Ku^tiav Dutt 

(23) 10 AIR 1923 Oudh 217 (219) 24 CnLJoor 770 74 Ind Cas 434 (DB), K\ng Emperor v 

( ■ . • 


( 28) 15 AIR 1928 Pat 100 (lOJ) 6 Pet 627 29 Cn L Jour 239. Ghanihytzm Singh v Emperor 
(*3i) 21 AIR 1931 Lab 710 fill) 86 Cri L Jemr 419, Empevor v Ifubammad Khan 
(Sre ( 33) 20 AIR 1933 Oudh 260 (271) 85 Cti L Jour 5^ CAAofe Bat v Emperor (Evidence cannot 
be totally rejected simply because of exi'tencvof some deliberate fabebood ) 

(33) 20 AIR 1933 Smd 166 (168) 34 CrtL JonrSO^ Salu llangan v Emperor (Minor diacrepaneles 
will atwavs be found where bone’it witnesses come lo depose.} 

(*29) 16 AIR 1929 Nag S’5 (327) 30CnLJoat94l Ktsandai 7 Emperor 
{See also ( 30) 17 AIR 1930 Nag 108 (109, 110) ■ 31 Cri L Jour 417, Bageihwar v Emperor (VTant of 
fnterc't m pro.'ccution docs not Etanip evidence of witness with truth ) 

(■28) 15 AIK 1928 All 21^ (282) 29 CriLJont 47’, EoiAi Ram v Emperor (Evidence against 

accused free from Improtobil ties or material cootmd ctions — It is not proper to act on earmiso dis- 
regarding clear evidence ) 

( 09) 11 Cti L Jour 68 (67) 4 lod Cas 864 1909 Pan Be No 13 Cr, Emperor 7 JIamama 
attention to iznmaterui d.scr(raQetcs u )] 
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IiANGUAGE AND CONTENTS OP JUDGMENT 


and the other honest, the Court should not assume that it was criminal * the pr^umptiou 
of innocence should prevail 

As to uhat constitutes proof of gmlt of an accused person m any case depends upon 
the bundle of facts 'uhich serve to convmco the Court of the prosecution story and of the 
charges against the accused Absolute certainty amounting to a demonstration of guilt can 
seldom ho had and it must only he judged whether, in the circumstances of each particular 
case, the degree of probability is so high as to justify one m regarding it as certainty and 
in acting accordingly A number of facts each having some prohativ e value, hut inconclu 
sive by itself may be quite sufficient m their cnmulativc effect to justify a conviction ® 


( 30) 17 AIR 1930 Lah 659 (662) 31 Cn L Joat 871, Fnoa V Emperor 

{*14) 1 AIR 1914 Cal 65 (68) 41 Cal 621 • 14 Cn L Jour 660 (662), Emperor v Suranamoyte EitmK 
(Circumstantial evidence must be exhaustive and exclude possibility of guilt by other person ) 

( 13) 14 Cn L Jonr 316 (317) 1913 Pun Re No 27 Ct 19 Ind Cas 1001, Bishen Das v Emperor 
(’10) 11 Cti L Jour 82 (86) 4 Ind Gas 941 (Lab), Gurdsl Sttitjh v Emperor 
{ 26) 27 Cn L Jour 1297 (1303) 98 Ind Cas 211 (Pal), Dtnamam Uda% Pal v Emperor 
(’17) 4 AIR 1917 Lab 366 (367) 18 Cn L Jour 375 (376) 1916 Pun Be No 32 Cr, Tkakar Das 
Emperor 

(*26) 13 AIR 1926 Lab 691 (691) 27 Cn L Jour 1004 7 Lab 561, Qhauns v Emperor 
( 26) 13 AIR 1926 Lab 89 (90) 7 Lab 84 2? Cn L Jour 709, Eanntin v. Emperor 


. mperor^ 

• , . 

[See fliio (24) 25 Crl L Jour 97 (104) 76 Ind Cas 97 (Pesb), Abdul Wahab v ZJmperof (Po«'J 
eireumBtantial evidence bowevet overnbelraing and convincisg it may be, has the character vttuea 
must leave some loophole (or the contingency, bonevet remote and infinitesimal, ol possible error) 

( 20) 7 AIR 1920 AU 99 (100) 21 Cti L Jooe 777 • 58 Ind Cas 457 (DB) SAeo Narayan SinghJ 
Emperor (In the case ol eireumatantial evidence vrbere tbe failure of one link destroys the chain, » ^ 
of tbe utmost importance to get on to the record every piece cl evidence wbicb makes tbe chain )] 

30 (44) 8lAlB1044 8mdn3(U8, 119) ILR (1943) Ear 371 45 Cn L Jour 704 218 Ind Cas 817 
(DB), Shartf Jto v Emperor (But this does not mean that the Court should go out ol its own way tiv 
invent this and that possible explanation of iocnmmating evidence so as to acquit the accused ) 

(’40) 27 AIR 1940 Mad 1 (3, 4) 41 Cn L Jour 309 186 Ind Cas 704, In re Eanakasabai PtUai 
{ 27) 14 AIR 1927 Pat 292 (296) • 28 Cn L Jour 611, Eumar Prasad v Emperor 
(’13) 14 Cn L Jour 251 (252) 19 Ind Cas 507 (Bom) Emperor v Slnvdas Omkar 

( 30) 17 AIR 1930 Sind 99 (101) 24 Sind L B 96 31 Cn L Jour 117, Khan v Emperor 

( 31) 19 AIR 1931 Mad 689 (693) 54 Mad 931 33 Cti L Jour 51, Venkatasubba v Emperor 

( 04) * ■ ” “ " ^ handra Dhondoo 

( 31) ■ ■ . . ■ • Emperor. 

( 24) ■ rayana 

(See also ( 34) 21 AIR 1934 Pesb 63 (56) 35 CnL Jour 880 149 Ind Cas 760 (DB). il*r Sahxb 

Khan V Emperor (Dacoity case— Acensed recently wounded and unable to give satisfactory ** 
planatioa of injury — Accused conveyed to place of hiding — Tact has some corroborative value but » 
also capable of explanation other than that of bis compbcily In the particular dacoity ) 

(1912) 13 CrlL Jour 449 (450) 15 Ind Cas 81 (DB) (Cal), JJobarafe Ah v Emperor (The fact that 
a man is Interested in estabbshing tbe contents of a forg^ document does not raise presumption tus 
be filedlt knowing it to be forged ) 

( 11) 12 Cn L Jour 69 (7l) 9 Ind Cas 400 (DB) (Lab). Lachman Sxngh v K\ng Emperor. (Before « 
accused person can be convicted of an oBence, every conceivable hypothesis of innocence must W 
at lea't rra'onably excluded )) , 

31 (’16) 3 AIR 1916 Cal 524 (528) 16 Cn L Jour 576 SO Ind Cos 123 (SB), Emperor v 

Noth (In order to show that the accused is guilty, his guilt must be so probable that a prudent ma® 
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Lilt a collection of separate circmnstancoa cadi b> itself insiifilcicnt, being quite consistent 
nitb the innocence of the nccu«oil, cannot Imc such CMtlcntmry laliio*^ Where, honever, 
the e\i(lenco for the prosecution caoo i 3 m the mam trnstnortliy, it cannot bo held that it 
13 unsupjxirtablo nicrclj because Uie piwiecution failed to prove a jiiotivo for the crime, 
or because there arc di-crcpancies m detail,” unless sudi discrepancies are material and 


[S« also (’35) 22 AIR 1935 Pesli 73 (78) 3GCnL Jour 058 15G Ind Gas 433 (DB), liftaisia iT/jait 

V Em^Tor (Altlioogb the mere fict tbnt an seemed jieraoii abseotidii cannot in itself bo taken as 
proof of his gmlt, it is of great CorrotioTaliec TOlue »licn weighing other and direct evidence)] 

33 (’27) 14 KIR 1027 i‘at 257 (261) 23 Cn L Joor 497, Pewndra t Emperor 

34 (’31) 21 AIR 1934 Sind 0 (7) 35 Cn Ij Torn 736 s 143 Ind Cts 672 (DB), Emperor v Mahomed 
KhAhar (On the other hand to eke oat a weak case by proof of motive apparently tending towards 
possible cnnie is a very dangerous and unsatisfactory process ) 

('34) 21 A I R 1934 Oadb 405 (411) 35 Cri L Joor U13 . 150 Ind Cas 819 (DB), Bh\lhar% v. 

Emperor 

(’30) 17 AIB 1930 Smd 225 (238, 213) 31 Cn h Jour 1929 ' 126 Jnd Cnj 449 (DB), Mohamad Tusif 

V Emperor (Absence of ascertainable motive comes to nothing if the crimh is proved to have been 
commuted by other evidence At the same time to eke out a weak case by way of motive apparently 

• , ' . ■ ■ peror. 


(fadore of pro«eu* 

hkhan 


35 (’44) 31 AIR 1944 Lab 97 (101) : 43 Cn L Jour 631: 212 Ind Cm 440 (DB), Emperor v Mugajjar 
Hutsoin 

(•23) 10 AIR 1923 Cal 463 (466) : 24 Cn L Jour 193 • 71 Ind Cas 657 (DB), Emperor v. Safpendro 
Kumar l}utt 

(•23) 10 AIR 1923 Oudh 217 (219) 24 CrlDJour 770 : 74 Ind Cas 434 (DB), Kiivj-Emperor v. 

^arodam (Pro«ecQtion evidence not to be rejected because of immaterial discrepasciesor improbabili' 
ties, unices aomo alteruative esplacation of Ibe facts of the case is fortbeommg ) 

('12) 13 Cn L Jour 300 (300) 14 Ind Cas 764 (DB)(Bom), Emperor Sotnnalh Karunaskanhar, (It is 
not necessary for » convictiOQ that the Court should find the eomphiinaat's cose proved exactly as it 
was stated by him ) 

(’28) 15 AIR 1928 Pat 100 (101) : 6 Pat 627 • 29 Cn L Jour 239, Ohamhyam Stnjh v. Emperor, 

(•34) 21 AIR 1934 Lab710(714):36CnLJonr4l9. Emperor w. Muhammad Khan 
[See (‘33) 20 AIR 1933 Oodb 269 (271) : 35 Cn L Jour 58. CAAofe Lai v Empercr (Evidence cannot 
be totally rejected Sitaply because of exi«tence of some deliberate fabebiMd,) 

('33) 20 aIR 1933 Smd 166 (168) 1 34 Cn L Jour 808, Salu Jfanyan T Emperor (Jfinor discrepancies 
will always be found where bcucst witnesses come to depose) 

’■ '''s •!» Emperor. (Wont of 

" ' ■ ' .* • * • .eror. (Evidence against 

accused free from itaprobahilitlea or materia) contradieliODS— It is not proper to act on aurmlse dis- 
regarding clear evidence ) 

(•09) 11 Cii li Jour 66 (67) : 4 lad Cos 864 : 1909 Paa Re No. 15 Cr, Emperor t. JJemama. ■ 
•tlentics to immaterial discrepancies is Improjer)] 
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and the other honest the Court should not assume that it v/as criminal the preaumpt oa 
of innocence should prevail®® 

As to what constitutes proof of guilt of an accused person m any case depends upon 
the bundle of facts vvhich serve to convmce the Court of the prosecution story and o! the 
charges against the accused Absolute certainty amounting to a demonstration of guilt can 
seldom be had and it must only be judged whether, in the circumstances of each particular 
case the degree of probability is bo high as to justify one in regarding it as certainty and 
in acting accordingly A number of facts each having some probative value hut inconclu 
sive by itself may be quite sufficient in tbeir cumulative effect to justify a conviction 


( 30) 17 AIR 1930 Lali 659 (662) 31 Cn L Jour 871, Ffroe v Emperor 
( 14) 1 AIR 19U Cal 65 (68) 41 Cal 621 14 CnL Jont 660 (662) Emperor v Suranamojee 
(Cucumstantial evideDCe must be eshaostiTC and exclude poss b lity of guilt by other person ) 

( 13) 14 Cn L Jour 316 (317) 1913 Pun Re No 27 Cr WlndCnslOOl BiihenEas 7 Emperor 
( 10) 11 Cn L Jour 82 (86) 4 Ind Cas 941 (Lah) Ourdtt Stngh v Emperor 

( 26) 27 Cn L Jour 1297 (1303) 93 Ind Cas 241 (Pal) Dtnamani Udai Pal 7 Emperor 
( 17) 4 AIR 1917 Lah 366 (367) 18 Cn L Jour 375 (376) 1916 Pun Re No 32 Cr Thahar X><JJ ▼ 
Emperor 

( 26) 13 AIR 19'’6 Lah 691 (6°!) 27 Cn L Jour 1004 7 Lah 561 Qhaum v Emperor 
( 26) 13 AIR 1926 Lah 88 (90) 7 Lah 84 27 Cn L Jour 709, Jlannun v Emperor 
( 23] 12 AIR 1925 Lah 323 (325) 26 Cn L Jour 760 Uajht 7 Emperor 

( 14) 1 AIR 1914 Cal 450 (450) 16 Cn L Jour 293 Chiraguddin v Emperor 


17 Emprror* 

T rn»l«rer 

(Duty of piosecut on Is to exclude expIaoaliOD of all facts cousisteot rntb innocence of accused)) 

[See also (24) 25 Cn L Jour 97 (lOI) 76 Ind Cas 97 (Pesh) AWuI Wahab 7 Emperor 
circumstantial evidence however overwbelmlDg and convincing it may be has tbe character uaic 
must leave some loophole for the cootlngency however remote and infinites mol of possible error) 

( 20) 7 AIR 1920 All 99 (100) 21 Cri L Jour 777 58 Ind Cas 457 (DB) Shro Narayan ’ 
Emperor (In the case of c icumstanual evidence where the failure of one link destroya the ^hata it 
of the utmost importance to get on to tbe record every piece of evidence which makes tbe eba n )] 

30 (44) 31AIB 1944_8indllS(118 119) ILR (1943) Ear 371 45 CnLJear704 213 Ind Cas SH 


( 27) 14 AIR 1927 Fat 292 (296) 28 Cn L Jour Cll Kumar Prasad v Emperor 
( 13) 14 Cti L Jour 2ol (252) 19 Ind Cas 507 (Dom) Emperor v Shwias Omitar 

( 30) 17 AIR 1930 Sind 99 (101) 24 S nd L R 96 31 Cn L Jour 117 Eur Khan v Emperor 

( 31) 18 AIR 1931 Mad 689 (693) 54 Sfad 931 33 Cn L Jour 61 Yenhatasubba 7 Emperor 
( 04) 1 Cn L Jour 610 (611) 6 Bom L R 551 Emperor v Ramckandra Dkondoo 

( 31) 18 AIR 1931 Oudh 385 (386) 32 Cn L Jour Sol ifoesrt v Emperor 

(24) 11 AIR 1924 Mad 816 (817) 25 Cn L Jour 1221, In r« Earapann <• j, V 

(See also { 34) 21 AIR 1934 Pesh S3 (56) 35 Cn L Jour 860 148 Ind Cas 760 (DB) dfir 

Khan v Emperor (Dacoity case — Accused recently wounded and unable to give eatisfactoiT^*^^ 


•t that 
n tbal 

(ore an 
ost be 

• ;fltdrO 
ft prudent man 


dence on both siles of interested nature — Tenth of either verson and guilt of accused iboo 
judged from surround ng circumstances)] 

32 l‘2C} 27 Cri L Jour 775 (775) 95 Ind Cas 811 (Lai) Abdullah 7 Emperor 
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l)ut a coUectioa of «»cpanitc circmnstanccs each bj itself insiifliciont, being quite consistent 
^itb the innocence of the accused, cannot Imo such evidentiary value" Where, however, 
the evidence for the prosocution case 13 in the mam tnistnortlij, it cannot bo held that it 
13 unsupportablo nicrolj because the pnHccution failed to prove a motive for tlio crime,®* 
or because there are discrepancies m detail," unless such discrepancies are material and 


[Sre also ( 35) 22 AIR 1935 Pesh 73 (70) 36 Cn L Jour 95^ 156 Ind CrtJ 433 (DB) Xhau/a Khan 
T Fmprror (Although the mete fact that an aecuacd persoa abseoiids cannot m itself be taken as 
proof of his guilt It IS of great corrobotative vnlua when weighing other and direct evidence )] 

33 (27) 14 AIR 1927 1 at 257 (261) 28 Cti L Jour 497 Detendra v Emperor 

34 (34) 21 AIR 1934 Sind 6 (7) 33 Cn L Jo »t 736 148 Ind Cas 672 (DB) Emperor •v Mahomed 
Ehabar fOa the other hand to eke out a weak casa by proof of motive apparently tending towards 
possible crime is a very dangerous and unsatisfactory process ) 

(34) 21A 1 R 1934 Oudh 405 (411) 33 Cn L Jour 1113 150 Ind Cas 819 (DB), Bhxlharx v 

Emperor 

(30) 17 AIR 1930 Sind 223(238, 243) 31 Cn L Jont 1026 126 Ind Cis 449 (DB), Mohamad Yxuif 
V £mpcror (Absence of ascertainable motive comes to ootbing if the enmh Is proved to have been 
committed by other evidence At the same time to eke out a weak case by way of motive apparently 
tending towards po:iSibIe crime is a very u&satistsclory and dangerous process ) 

( 22) 9 AIR 1922 Nag 172 (174) 23 Cci L Joor 391 67 Ind Cas 343, Ktsan haghujx v. Emperor 
( 2S) 12 AIR 1925 Lab 328 (330) 26 Cn L Jour 774 Jfohna v Emperor 

( 34} 21 AIR 1934 Lah 413 (415) IS Lab 314 36 Cn L Jour 97 Chanan Singh v Emperor 

( 23) 15 AIR 1928 Lah 657 (659) 29 Cn L Jour 378 Ckandn v Emperor 

(30) 17 AIR 1930 Lah 490 (490) 81 Cn L Jour 1069 Seioa Singhs Emperor (Eailoro of prosecu 

tiOD to establish motive u not sufTicient reason to disbelieve eye witoesses ) 


• . , (It Is 

sot the boundeadaty of the prosecutor to prove the motive fora cruse It is aafficient if Ibe proseoutioa 
prove by clear sod reliable evidence that certain petsoos committed the offence ) 

(33) 20 AIR 1933 Oudh 340 (343) 34 Cn L Jour 536, iTmperor v Itam Lat (Prosecution u not 
bound to furnisb evidence of motive of accused ) 

[5ee ofM (34) 21 AIR 1934 Fesh 129 (131) 36CnLJour443 153 Ind Cas 35 (OD) <7»ernmen< 
Adieeate, N F P v Amxr Ilamea (The existence of the motive docs not necesjarily lead to the 
conclusion that the person having the same must have committed the otlence)] 

35 (44) 81 AIR 1944 Lah 97 (101) 45 Cn L Jour 631 212 Ind Cas 440 (DB), £mperor v 2l/uaix//ar 

(riS) 10 AIR 1923 Cal 463 (466) 24 CnL Jour 193 71 Ind Cas 657 (DB), Emperor v. Satyendra 
Kumar Dxitt 

(23) 10 AIR 1923 Oudh 217 (219) 24 CnDJour 770 74 Ind Cas 434 (DB), King Emperor v 

2{arottam (Prosecution evidence not to be rejected because of immaterial discrepanciesor Imptobabih- 




mperor 

ageshtear v Emperor (Want of 


' ' ' 1 T Emperor (EvUmee against 

accused free from improbabd lies or material contradictions^lt is not proper to act on furmise dis- 
regarding clear evidence ) 

f09) llCiiLJeor 66 (67) 4 Ind Cas 604 1909 Foa Be No. 15 Cr. rnperer T //anviwj 
attention to immatenal disenpsneies is Imprcicr)] 
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important and go to the root of the mattei.*® Aq to how far oral tesizmony can bo relied 
upon, see the undermentioned cases 

Since it 13 the duty of the prosecution to establish the case against the accused to 
a certainty, the accused is entitled to the benefit of any doubt u-lnch may reasonably 

36. (’35) 22 AIR 1935 All 162 (171) ; 36 Cn L Jour 69* : 155 Ind Cas 369 (DB), Baeha Babu v 
Emperor. (When there is a very serious discrepancy between the statements of the approvers and the 
evidence of the witnesses, their evidence cannot be acted npon either by itself or as corroboration of 
the approver’s testimony ) 

(’29) 1929 Mad W N 592 (595), Fedda PuUappa x. Emperor. (When there are important di'crepancies 
in evidence, it can neither be clear nor convincing) 

(’33) 20 AIR 1933 Oudh 226 (228, 229); 8 Lnck 397: 34 Cri L Jour 935, liar Bayal Sxngh v. Emperor. 
(•15) 2 AIR 1915 Lab 438 (438). 16 On L Jonr 699 (099): 1915 Pun Re No 51 Cr, MoJiabh v. Emperor. 
[See (’13) 14 On L Jour 314 (316) : 19 Ind Cas 1002 (C5al), Kalti Kltalashi v. Emperor. 

(’33) 34 Cn L Jour 227 (230) : 141 Ind Cas 786 (790) (Pat), Sadhu Dome v. Emperor.} 

37. (’43) 30 AIR 1943 Mad 690 (591) : 44 On L Jour 783 : 208 Ind Cas 424, In re Uoolca Nadar. 
(Where the defence witnesses were not ctoss^xanuned by the Pubhc Prosecntor and their evidence 
stands unrebulted, there is no reason why their evidence should not be accepted ) 

(’40) 27 AIR 1940 Lah 210 (213, 214) . ILR (1940) Lah 521 . 41 Cn L Jonr 639 : 188 Ind Cas 440. 
Chaman Lai v Emperor (W here an offence la committed by a jail official in jail premises against a 
convict the evidence of other convicts cannot be said to be unreliable ) 

(’35) 22 AIR 1935 Cal 591 (594) . 36 Cn L Jour 1254 • 158 Ind Cas 67 (DB), Emperor v. Zlomintiddt 
Sardar (Murder case — That eye-witnesses not disposed at first to disclose what they knew u no 
ground to discredit their evidence.) 

(•S3) 22 AIR 1935 Oudh 1 (3) 10 Luck 281 : 36 Cn L Jour 166 : 162 Ind Cas 473, Turab v. Emperor. 
(Holiness saymg (bat be has seen murder beiog committed but not giving information — • Bis endeocs u 
not free from suspicion.) 

(’84) 21 AIR 1934 Nag 204 (205) (DB), Hemraj Lodkt v. fiawebaran Lodh\ (Where the eye-witncss to 
the murder has tried to improve upon truth by introducing matter which is impossible bis evidence 
should net be accepted ) 

(’84) 21AIR1931 A11 776 (780};33CriLJ«ut919: 149 Ind Cas 210 (DB), Bamht v. Emperor. 
(In not eases, the oral evidence must generally be approached with caution and carefully ecrntioised ) 
(•34) 21 AIR 1934 Oudh 18 (13) : 85 Cn L Jour 681 : 148 Ind Cas 259 (DB), Emperor v. Kehn 
(Evidence of witnesses rejected as regards most accused named as participators — Them evidence is 
nnreliable as to others also, m absence of any cogent reasons lor accepting same ) 

(•33) 20 AIR 1933 All 834 (835) ; 55 All C39 : 35 Cri L Jour 353 : 146 lod Cas 957 (DB), Ejagar v 
Emperor. (In communal not cases, it is unsafe to convict on evidence of one witness, unless there is 

Kh\tal% v. Emperor. 

■ . 1), Nanhu Mahton v. 

. . ilpating themselves — 

Evidence is open to grave suspicion ) 

(’28) 15 AIR 1929 Nag 295 (295) : 24 Nag Ii B 95 : 111 Ind Cas 135, Fremchand v Utralal (Secon- 
dary evidence of hearsay character which does not corroborate any primary evidence cannot be relied 
on to support conviction ) 

(•19) C AIR 1919 Oudh 310 (311) : 22 Oudh Cas 376 ; 20 Cn L Jour 743 ; 63 Ind Cas 156, Bameshmr 
Tetcari v. Emperor. (The mere fact that some of the witnesses for the defence are fellow castemen of 
the accused is no ground for discrediting them evidence ) 

(’19) C AIR 1919 Oudh 79 (80) ; 21 Cn L Jonr 60 ; 64 Ind Cas 412, Bohan v K%ng Emperor. (The 
mere fact that some of accused's witnesses are his caste fellows is not by itself a sufficient rcawn 
for discrediting their testimony ) 

(’15) 2 AIR 1915 All 464 (465) ; 16 Cn L Jour 605 : 31 lad Cas 821, 2It?iarian Stngh v Emperor. 
(Respectable witnesses not to be disbelieved on ground of mfluence of accused ) 

(1909) 10 Cn L Jour 4G3 (4G8) : 4 Ind Cas 13 (DB) (Cal), OirtTardbari Lol v. Emperor (The Court 
ehould consider whether the value of the evidence Of witoc^ecs who depose before it has been weakened 
by the fact they may have been tied down to giving it by reason of previous statemcDts taken from 
them ) 

. ■ ' ‘ • (An elementary principle 

■ • ' Gangadkar Ttloh. 

(33) 20 AIR 1933 Lah C67 (CG3) : 31 Cri L Jour COO (607), Albai AH v. Emperor. (Evldcneo of 
children ) ' 
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38 (43) 30 AIR 1913 Tat 62 (87) 21 Tat 667 •! I Cel L Jour 337 20j Ind Cai 60 (DD) Lai v 
EmjiCTor 

(41)23 AIR 1911 Mad 8 0 (3 2) 43 Cti L Jour 596 200IndCai9j (DD) In reKuruia Nagamma 

( 41)'’3 AIR 1911 Mad ‘>33 (213 211) 42 Cm L Jour 6il 19 j Ind Cas 53 (DB) In re Harm Teddi 

(40)27 AIR 1910 Lah 217 (2’0 ‘’'>1) 4lCnLJour6G7 163 Ind Cas 717 (DB) Mohan Singh Balh 

V Lmperor (R ot — B atera arrc«fed sliortly after occurrence— No ln;uncs on them Evidence part ain 

— Benefit of doubt should be givco ) 

(40) 27 AIR 1910 Tat 365 (371) 41 Cn L Jour lU 185 Ind Cae 162 (DB) Itaiihnckh Stngh v 
Emperor 

( 3o) 39 Cal IV N 39G (401) (DB) Mahendra Nath Chakravarl j v Ei tporor (Depos t on of mtness 
acbnowleds^ bj b m to be correct— Decision on footing of existence of mistake in depos tion — Held 
matter being left m doubt sccuscd should get benefit of doubt ) 

( 34) 21 AIR 1031 Pcsb 53 (57) 35 Cn L Jour 860 148 Ind Caa 7C0 (DB) Mtr Sahib Khan v 

Emperor (M bcu once doubts ate entertamed os to the truth of tl a pcosceut on case as a whole there i3 

IT 


Emperor (But the mere fact that an acensed u given (he benefit of doubt does not ent tie the eo 
accused to an aegu ttal where the evideacc against gueh co accused is far stronger and far more lel abto 


(*27) 14 AIR 1927 Oudh 611 (612) 23 Cn L Jour 63S Our Charan v Emperor 

( 25] 12 AIR 19‘>5 Oudh 676 (678) 26 Cti L Jour 1012 BisAambar Nath v Emperor 

(17) 4 AIR 1917 Cal 697 (687) 17 CriLJour 9 (9 10} Deputy Legal Hemembraneer v Maluhdhar%8%ngh 
( 33) 20 AIR 1933 Lab 899 (900) 35 Cn L Jour 143 Oodka Waryam t Emperor 
( 33) 20 AIR 1933 Lab 714 (716) 35 Cn L Jour 81 Chenehal Singh v Emperor 
( 33) 20 AIR 1933 Lab fill (512) 3 1 Cn L Jour 1213 Jahana t Emperor 

(32) 19 AIR 1932 Lab 19o (196) 33 Cn L Jour fiOl, i>>ia Ram v Emperor (Circumstantial evidence 
suspicious — Accused should be given benefit of doubt ) 

( 26) 29 Cn L Jour 114 (115) 99 Ind Caa 8‘’2 (Lab) Uutaf/ar n Emperor 

( 29} 30 Cn L Jour 727 (72S) 117 lad Cos 212 (Na^ Ram Lai Lodhi v Emperor 
( 28) 29 Cn L Jour 209 (208) lOG Ind Cas 600 (Lab) Kallu v Emperor 
( 97-01) I Upp Bur Rul 310 (317) King Emperor v Nga Tok Ela 

( 33) 20 AIR 1933 Rang 117 (118) 34 Cn L Jour 794 Nga Ba Pay Emperor 

(33) 20 AIR 1933 Rang 9} (96) 31CnLJoBr717 NgaKanHtuy Emperor 
( 07) 5 Cn L Jour 67 (70) (Lab) 5anl Singh t Croton 

( 11} 12 Cri L Jour oGl (562) 12 Ind Cas 649 (Lab) Muha nada v Emperor 
( 13) 14 Cn L Jour 320 (3‘’0) 19 lud Cos 1003 (Lab) Kesar Singh v Emperor 
( 77) 1677 Rat 127 (128) Queen Empress v SAtt>jKxf 

( 31)21 AIR 1931 Lib 693 (694) 36 Cn L Joor 778 Sardar Ahmed v Emperor 

(34) 21 AIR 1931 Lab 211 (‘>11) 86CnLJoar3> Ohutam Ahmad y Emperor 


jaragu (Accused 


must be given benefit of assumption that be knows tbo lav ) 

[Sre also ( 16} 5 AIR 1918 AU ICO (1G6) 19 Cn L Jour 935 47 Ind Cas Cj9 (DB) Euremfra Nath 
MuXerjiy Jmperor (Accused u ent lied to benefitof an; po nt e^-ential to questions which he at the 
root of inquir; wh eh have been put forward and sobsojii^ntl; abando led b; pro^ecut on ) 

(lOO"’) 6 (il VV N 3'’0 (381) (DD) MotijinDibeey Cfotcn (Cije of much su picion but one In which 
there was I cld to bo suflic cut doubt to warrant tbe Court in ea; og that accused oooht to have ihe 
benefit of the doubt ) 

( 14] 1 AIR 1914 S nd IIC (117) 7 S nd L R 103 IS Cri L Jour 4-’8 Emperor v 7ttvm Lakhi 

(ProwuUon In alu-mat vo tnsiri on two contradictor; etateme ts 1 resumption in favenr of the r 

reoonalialioD must be made ) 

ri4) 1 AIR 1911 ^ nd 115 (116) 7*;ndLR9a 15 Cri L Jour 3'3 Imanbuz KhuJahua y 
Emperor (Do )) 
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important and go to the root of the matter*® As to boiv far oral testimonv can be rehed 
upon see the undermentioned cases 

Since it 13 the duty of the prosecution to establish tho case against the accused to 
a certainty the accused is entitled to the benefit of anj doubt which inaj reasonably 


36 ( 35) 22 AIR 1935 All 16'> (171) ’IG On t Joor 684 155 Ind Cas 369 (DB) Dacha Babur 

Einpcror CWhen there is a very serious discrepant between the statements of the approvers and Ibe 
evidence of the witnesses their evidence cannot be acted upon either by itrelf or as corroboration of 
the approver s testimony ) 

( 29) 1929 Mad W N 592 (595) Pedda PuUapptt v Emperor hen there are important di crepancies 
in evidence it can neither be clear nor convincing ) 

( 33) 20 AIR 1933 Oudh 22G (228 229) 6 Luck 397 31 Cri L Joor OSo, liar Dayal Singh v Emperor 
{ 15) 2 AIR 1915 Lah 438 (433) 16 Cn L Jont C99 (699) 1915 Tun Re No 51 Cr Hohabh v rmperor 
[See ( 13) 14 Cn li Jour 314 (315) 19 Ind Cas 1002 (Oa!) Kalu Khalashx v Emperor 
( 33) 34 Cn L Jour 227 (230) 141 Ind Ois 786 (790) (Pal) Sadhu Dome t Emperor ] 

37 (43) 30 AIR 1943 Mad 690 (591) 44 CnL Jour 783 208 Ind Cas 424 In re Mooha haiar 

(Where the defence witnesses vvere not cross csamined by the Pubhe Prosecutor and their evidence 
stands onrebutted there is no reason why tbcir evidence should not be accepted ) 

( 40) 27 AIR 1940 Lah 210 (213 214) ILR (1910) Lab 521 41 Cn L Jour 639 188 Ind Cas 440 

ChAfian Lai V Emperor (Where an offence is committed by a jail official m jail premises against a 
convict the evidence of other convicts cannot be said to be unreliable ) 

( 35) 22 AIR 1935 Cal 591 (694) 36 Cn L Jour 1254 158 Ind Cas 67 (DU) Emperor v llominuddi 
Sardar (Murder case — That eye-witnesses not disposed at first to disclose what they knew is no 
ground to discredit their evidence ) 

( 30) 22 AIR 1985 Oudb 1 (3) 10 Luck 281 36 Cn L Jour 166 152 lad Cas m Turai r Emperor 
(Witness saying that he has seen murder being committed but not gmog informstioa — IIu eridence u 
not free from suspic on ) 

( 84) 21 AIR 1934 Nag 204 (205) (DB) Uemraj Lodht v Bar leharan Lodhi (W here the eye-wda*®* 
the murder Las tried to improve upon troth by lotrodoemg matter which is uspossibla his evidence 
should not be accepted ) 

( 84) 21 AIR 1934 All 776 (780) 35 Cn L Jour 919 149 Ind Cas 210 (DB) Bamhit v Empt^ 
(In not cases the oral evidence most generally be approached with caution and carefully scrutinised ) 
(84) 21 AIR 1934 Oudb 13 (13) 85CriLJonr 681 143 lad Cas 259 (DB) Emperor v Ethi 

(Evidence of witnesses rejected as regards most accused named as participators — Their evidence is 
unreliable as to others also m absence of any cogent reasons for accepting same } 

( 83} 20 AIR 1933 AU 834 (835) 55AU639 35 0nLJour 353 146 Ind CaS 0o7 (DD) UjagiT r 

Emperor (In communal not cases it is nnsafe to convict on evidence of one witness, unless there is 
satisfactory circumstantial evidence in add tion ) 

( 33) 20 AIR 1933 Oudh 404 (406) 35 On L Jour 192 146 Ind Cas 90o (OB) EhxtaU v Empefor 

(Evidence discarded against some accused should not be rehed on against others } 

(30) 17 AIR 1930 Pat 338 (340 341) 32 CnL Jour 438 129 Ind Cas 666 (DB) Uanhu ZlaHon v 
Emperor (Witnesses implicating accused onfy when faced with necessity of eico/pating tfiemsefvea — 
Evidence is open to grave suspicion ) 

(28) 15 AIR 1928 Nag 293 (295) 24 Nag LB 95 111 Ind Cas 135 Fremehand r Htralal (Seeen 
dary evidence of hearsay character which does not corroborate any primary evidence cannot be rehed 
on to support conviction ) 

( 19) 6 AIR 1919 Oudh 810 (311) 22 Oudh Css 375 20 Cn L Jour 743 63 Ind Cas 156 Rameehu>ar 
Tewarxr Empetor (The mere fact that some of the witnesses for the defence are fellow casfemen of 
the accused is no ground for d screditmg their evidence ) 

(19) 6 AIR 1919 Oudh 79 (80) 21 CnL Jour 60 54 Ind Cas 412, Pohan v King Emperor (The 
mere fact that some of accused a witnesses ore his caste fellows is not by itself a sufficient reason 
for discrediting their testimony ) 

( 15) 2 AIR 1915 All 464 (465) 16 Cn L Jonc 805 31 Ind Cas 821 Zlxharhan Singh v Emperor 

(Respectable witnesses not to be disbelieved on gronnd of infiuence of accused ) 

(1909) 10 Cn L Jour 463 (468) 4 Ind Cas 13 (DB) (Cal) Oxrxtmrdharx Dal v £mpert>r (The Court 
ehould consider whether the valne of the evidence of witness who depose before it has been weakened 
by the fact they may hare been tied down to g ring it by reason of previous statements talea In’® 
them) 

(An elemenhity priuc pi® 

^ ' Gangadhar TxtaX 

( 33) 20 AIR 1933 Lah 667 (C68) 34 On L Jooe 600 («>7) Abbai AU v Emperor (Evidence d 
children ) 
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38 (43) 30 AIR 1913 Tat 82 (87) 21 Tat C07 44 Cri L Joor 337 20j Ind Cal CO (DD) /am Lfll v 
Emperor 

(41) 23 AIR 1941 Mad 8-0 (3i2) 43CriLJour^G 200 Ind Ca? 9> (DB) InuKtiruva Na!}am>ia 

( 41)23 AIR 1941 Mad ‘>39 (243 211) 4> Cn li Jour 611 19i Ind Cas 53 (DD) In re Hamt Peddi 

( 40) ‘>7 AIR 1940 Lnh ‘>17 {220 ‘>'>1) 41 Cn L Jour 667 188 Ind Cts 717 (DD) MoJ an Singh Bath 
T El iperor (R ot— Rioters arrested sbotlljr after occumocc— No injuncs on them— Evidence partisan 
Benefit of doubt should be given ) 

(40) 27 ilR 1940 Rat 3Go (371) 41 Cri L Jour 114 18 j Ind Caj 162 (DB) Itambfickh Singh Y 

Emperor 

( 35) 39 Cal W N 396 (401) (DD) Va&e » ira Nath Oltakravarly v E tperor (Depo» t on of witness 
acknowledged by him to be correct— Dects on on footing of existence of mistake in depos t on —Hefd, 
matter be ng left in doubt accused should get benefit of donht ) 

( 34) 21 AIR 1934 Tesh 53 (57) 3n Cr L Jour 860 148 Ind Cas 760 (DB) Jlfir Sahib Khan v 

Emperor (IVben onco doubts are entertained as to tl e truth of tlie prosecut on case ns a whole there is 

U 

• warx V 

Emperor (But the mere fact that as accused is given the benefit of doubt does not entitle the co 
accused to an acquittal where the evideoce against such co accused is far stronger and far more reliable 


V Sahtb Din 
ror 

( 2<>) 13 AIR 19'>5 Oudh 676 (678) 26 Cri L Jour lOI** Diehambar Nath v Emperor 
( 17) 4 AIR 1917 Cal 687 (687) 17 Cri L Jour 9 (9 10) Deputy Legal lUmtmbrancer v Matuhihan St igli 
( 33) *>0 AIR 1933 Lab 899 (900) 35 Cn L Jour 143 Codha Waryam v Emperor 
( 33] 20 AIR 1933 Lnh 714 (716) 35 Cn L Jour 81 Chenekal Singh v Emperor 
( 33) 20 AIR 1933 Lah 511 (512) 3 4 Cn L Jour l‘>13 Jahana t Emperor 

(S’’) 19 AIR 1932 Lah 19} (196) 33 Cn L Jour 501 Difc Earn v Emperor (C rcam«tant al evidence 
suip c ous— Accused should be g ven benefit of doubt ) 

( 26) 28 Cn L Jour 114 (115) 99 Ind Cas S‘*2 (Lab) iluta/far v E> iperor 
( 29] 30 Cn L Jour 727 (729) 117 Ind Cas 212 (Sa^ Ram Lai Lodhi v Emperor 
( 38) 29 Cn L Jour 209 (209) 106 lad Gas 800 (Lab) Eallu v Emperor 
(97-01) 1 Upp Bar Rul 316 (317) King Emperor v Nga ToiK Hla 
( 33) 20 AIR 1933 Rang 117 (119) 34 Cn L Joor 794 Nga Ba Pay Emperor 

( 33) 20 AIR 1933 Rang 9 j (96) 31 Cn L Jour 747 Nga Kan Htu v Emperor 
( 07) 5 Cn L Jour 67 (70) (Lah) Sant Singh v Crown 

(.11) 12 Cn L Jour 561 (.562) 13 Ind Cas 649 (Lab) Uuha nada v Emperor 
( 13) 14 Cn L Jout 3'’0 (3'’0) 19 Ind Oas 1003 (Lab) Kesar Singh v Emperor 
( 77) 1877 Rat 127 (128) Queen EmpreiJ v Shivgod 

( 34) 21 AIR 1934 Lab 693 (694) 86 Cri L Jour 778 Sardar Ahmed y Emperor 
( 34) 31 AIR 1931 1/ih 211 (>11) SOCnLJour?'* Ohulam Ahmad y Emperor 
(34) 21 AIR 1931 Lah 10 (10) SICriLJoarfilS Zdfti Eakim Mtrasi v Emperor 

( 11) 12 Cn L Jout 497 (500) 12 Ind Cas 217 (Mod) Teli Khaja Eusuiii v Emperor 
(JC) 3 AIR 1916 411363 (366) 17 Cn 1/ Jour JC2 (195) Nt Anandt r Emperor 
[S« ( 31) 18 AIR 1931 Mad I"* (42) S’ Cri L Joir 26‘’ jPwWie Proieeafor v hagaraju (Accused 
must be g ven benefit of assumpt on that bo knows the law) 

[Sre also { IS) 5 AIR 1918 All 100 (166) 19 Cn L Jour 935 47 Ind Cas 639 (DB) Eurrndra Nath 
iluktrji V Emperor (Accused is ent tied to benefit of any po nt essential to qu<st ons which lost tbo 
root of inquiry wh ch hate been pot forward and sabsoquentty abandoned by prosocut on | 

(190 ’) C Cal N 380 (381) (DU) ilotijan Dibta v Croirn (CaiO of much suspicion but one in which 
there was held to bo eu2 c ent doubt to warrant the Court w ssymg that accused ou^ht to bars tbo 
benefit of the doubt ) 

( 11) 1 AIR 1914 8 nd 116 (117) 7 E i»d L It 108 15 Cn L Jour 48? Emperor v Tilom Lakki 
(I rosocut on in altornst te based on two contnd ctocj statements — 1 resumpt on in fstour of their 
reconciliation must be made ) 

no 1 AIR 1914 « nJ 113 (IIC) 7 <> nd L R 98 15 Cri L Joor 3*9 Iminbux Kh ’ ^ ^ 
Emperor (Do )) 
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Bhould escape punishment than that an innocent person should be made to suffer Bat 
the doubt, the benefit of ubich the accused is entitled to, should bo such as any rational, 
thinking and sensible man may fairly and reasonably entertain . not the doubts of a 
aacillatmg mind that has not the moral courage to decide but shelters itself in a lam and 
idle scepticism 

The judgment in a criminal case ehould scrutinise and discuss the e\ideucc, oral 
and documentary,** and should contain findings that all the ingredients required to make 
up the offence are pro\ed or are not proved as the case maj be** ^^^lerc the Judge makes 
any local inspection, the nature of such inquiry should bo set forth m the judgment if it 
has influenced liis judgment ** 

7. Reasons for decision. — The section requires that the judgment should give 
reasons for the decision on the various points ansmg for determination* The judgment 
should, therefore, contain a discussion of the evidence* It is not sufficient merely to say 
that ‘the prosecution case has been proved beyond a ehadonr of doubt’ * But a judgment 
13 not required to be a resume or reproduction of all the evidence on record. A Court is 


39 ( 31) 18 AIR 1931 Cal 752 (757) * 33 Cn L Jour 85. Salt Sheikh v Emperor 

40 (92) 1892 Oudh S C No 221 p 422 (122) (DB), SmprfM t Debt Singh (The doubt which 
entitles an accused person to an acquittal should be a reasonable doubt and no other ) 

[See ( 24) 11 AIR 1924 All 511 (513) 20 Cn L Jour 324. LahJian v Emperor ] 

41. ( 43) aO AIR 1943 Pal 131 (133) 21 Pat 854 . 44 Cn L Jour 356 205 Ind Cas 241 (DB) Jatnadar 
Singh Y Emperor 

( 84) 21 AIR 1934 All 776 (782) 35 Cn L Jour 9l9 149 Ind Cas 210 (DB), Bamhit v Zmperer (A 
. • , • pahfy 

, ^ • •• ’ utito* 

tiog the Bench must discuss the matter and arnro at their conelasion before an order ol conrietiOB cr 
acquittal can be properly passed )1 


Emperor (Magistrate is first to discuss prosecution evidence and come to an independent finding on 
truth or falsity of prosecution story lie should then examine statement of the accused and enticize 
It m the light ol circumstances brought on record After haviog weighed prosecution evidence and 
statement ol the accused he should formulate bis conclusion as to the guilt of the accused )] 

( 03) 9 Cal VY N ccisxxvi (cclxxxvi), ilahammed Uussam v Emperor 
43 ( 96) 1896 All W N 73 (74), In the matter of the peMion of Kala 

( 25) 12 AIR 1925 Cal 353 (353) 25 Cn L Jour 705, BhOa Nath Nandt v Kedar Nandi (Record of 
local inspectiou ehould be allowed to be objected to if desired before judgment } 

[See also ( 81) 7 Cal L Rep 193 (196) (DB), In the matter of Devi DuU (If local inspection is necessary, 
It should be a part of the trial — The result should be embodied in evidence ) 

(■23) 10 AIR 1923 Cal 320 (321) 23 Cn I» Jour 602, Atie ilandal v Omsk Chandra (Local inspec- 
tion used solely foe nudeistanding evidence — Judgment is cot vitiated thereby)} 

Mote 7 

1 ( 38) 25 AIR 1938 Ca! 631 (552) 89 Cn L Jour 835, Nirmal Kumar v Emperor (Merely staling 
that Judge agrees with opinion of assessors la no judgmeot ) 

(1865) 4 Suth W R Ce 18 118) Queen r Aruj Shaikh 
[Sre ( 95) 1695 Rat 833 (831) Queen Empress v DAunnijra (There should be sufficient particulars in 
a judgment to enable appellate Court to know what facts were found and how )] 

7 "" " ' 

. . if 


of the evidence a. » 

3 ( 41) 45 Cal W N 791 (791), liajani Kumar t. Emperor 
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to and ehonld «olcCt such important CMdenco ns it considers nccossnrj to support 
a decision on the niaferinl points nnsing for considcrntion * It is not proper to base a 
conviction merelj on the appearnneo and manner of speech of tho accused ® Where there 
are several accused ix:rson« the judgment should analj «c the c\ idence against each of them 
separatelj * 

The Court should arrnc at an independent conclusion on the case before it^ A 
reference to the opinion of the Advocate General or the Public Prosecutor m the judgment 
*3 irrelevant® 

8 Remarks in the judgment — A judgment should not contain anj damaging 
remarks against the character of persons neither patties nor witnesses before tho Court 
■who therefore have had no opportunitj of defending themselves against such remarks^ 


>uld 

contAin such ol the eridCDce as is necess&ry (o ascertain the facts deposed to and the importance of and 
the value to be attached to the evidence ol the vritnessed and the reasoning based on th s evidence on 
ivhicb Judge founds h s decision and bis sentence ) 

•< 33) 20 AIR 1933 AU 690 (69G) 34 Cn h Jonc 967 65 All 1040 Jhabwala v Emperor 
•<‘’4) 11 AIR 1924 Pat 101 (18'’) 24 Cn L Jour 181, Dur^a Singh v Emperor (Magistrate drawing 
inferences from doesmeots and from probabihtes and giving strong reasons for his conclusion -> Jadg 
ment is not defective though there is no reference to oral evidence ) 

■S (*23) '>3 Cn E Jour 161 (163) 65 Ind Cas C25 (Lab) Ohulam itahomeS r Emperor (An ugly 
stammering nervous man may be innocent while a g<^ iMkiog plausible man may be a seoncdrel } 

6 (40) 27 AIR 1910 Sind 113 (113 114) UCnh}oxit72i, Abdul Eartm r Emperor 
( 38) 20 AIR 1930 Pat 34 (33) 39 Cn L Jonr 221 Heioalal Singh v Emperor (Evidence adduced on 
behalf of the accused in support of their case mast also be carerolly and fuUy considered ) 

87) 24 AIR 1937 Smd 26 (27 29) 30 Sind LR 382 38 Cn L Jour 363 Qhousbut t Emperor 
< 24) 11 AIR 1934 Oudh 333 (336) 27 0udliCss82 25 Cn L Jour 913 Jdu v iimperor 
i 24) 11 AIR 1924 Mad 350 (3S1) 25 Cn h Jour 790 In re Sama Chari 
( 24) 11 AIR 1934 Rang 67 (07) 25 Crt L Jour 205, Nga Mu v Emperor 
(*25) 12 AIR 1935 Smd 204 (‘’05) 25 Cn L Jour 1377 19 8iQdliR96 Ekatroy Emperor 


V Emperor ( \ppellatc judgment ) 

[S« ( 07) 7 Cti L Jour 400 (401) 13 Cal W N 604 Uoheth Sonar v King Emperor (Postponement 
of case to enable the accused to get a niliDg from the Q gh Court ) 

S ( 10) 5 A I R 1918 Bom 226 (227 i2>8) 43 Com 400 19 Cn L Jour 607, Tn re Uuherl Croioford 

(Question ol jurisd ction is for tbe Magistrate to decide and counsel s opinion is irrelevant ) 

Note 8 

I ( 43) 30 AIR 1943 Lab 290 (30’’) 45 Cn E Joar 149 809 Ind Cas 463 (D B), Kmperor v JSohamed 
Hassan 

( 42) 29 A I R 1942 Lah 233 (■’SS 231) 43 Cn L Jour 803 20'2 Ind Cas 292, Emperor v Erij Lai 
(SuWiTis onal Magistrates maUng remarks casUng slur on the impartiahty of Honorary Magutrates — . 
Remarks to be eipungcd from judgment ) 

( 40] 27 4IR 1910 Mad 134 (134) 41 CnEJonr317 186 Ind Cas 472 In re Lakshmana Lao 
i3'*)25 AIR 1939 *iind 103 (105) 39CnLJoor624 Kartarehand r Emperor (Person neither accused 
nor w tness Magistrate is not ju<tified in condenming him without giving him orportositj of being 
heard ) 

1 31] 21 A I R 1931 S nd 63 (C9) 35 Cn LJoat 1133 Knperor v J/aAomed Enter (Magistrate should 
reserve mistake or irregulantj ol police-ofllcer for separate ofSeial corroTondenee — Judgment shocll 
not comment on conduct of jol ce-otreer who bas bad bo opportunitj to explain it) 

< 34) 36 Cri L Jour 393 (383) S5 Pua L R 373 (373 374 ) Lhagai Singh r Emperor (High Court 
may expunge remarks.) 

<•21) 8 MR mi Bom 391 (395) 45 Rom 1127 23 Crl E Jour 335 In re EdUouppa 
<'29) 16 AIR 19-29 laih 201 (2Cr>) 29 Cri E Jour 1103 Jlaharam r Emperor 
••33) 20 A I R 1933 S nd 91(02) 27 Sind 31 Cr L J 367, Tejumal EaraparJat v 

( 
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Even m the case of parties and witnesses tbe Court should not make any unfounded and 
unnecessary observations which are calculated to injure their reputation or uound their 
feelings, especialJy uhen tbe person otiacked has had no opportunity of defending himself.* 
While, on the one band, Courts are at Lberty to discuss the conduct of the persons before 
them, either as parties or witnesses, untrammelled by any considerations, on the other hand, 
they are not permitted to travel beyond the record and are bound to exercise duo restraint 
on the language employed by them* Similarly, unfounded remarks against the conduct of 
counsel should not 6nd a place m tbe judgment* 

Though a humorous judgment is not necessarily n bad judgment,® facetious 
comments which do not contribute to the disposal of tbe case and which are likely to wound 
the feelings of persons should he a^ oidcd ® 


(’25) 12 AIR 1925 Lah 392 (394) J 2G Cti L Jonr 1326 . 6 Lah ICG, Banarsi Dai T. Emveror. 

(’97) 21 Mad 83 (91) • 2 Weir 503, Quttn Empress v. BAman (Judge should not censure conduct of » 
police officer without giving opportunity to Public Prosecutor to call him ) _ 


his decision— Civil case ] 

2. (’39) 20 AIR 1939 Lah 174 (175) ILB (1939) Lah 327 : 40 Cn L Jour 035, In re Aivoeate- 
QeneraX (Courts should neither make aoy aweepiDg Assertions against parties or witnesses before them 
as are not borne cut by the evidence produced before them oor should they OsO language which is 
unduly harsh ) 

(’87) 24 AIR 1937 Oudh 377 (278. 279) 1 38 Cn L Jour 876. Ituhi L<sl v Emperor (Accused acquitted 
—Prosecution story held noreasonable and improbable — Cooplaiaant held guilty of immoral oonaucs 
With accused's brother— Held, Ending was uonecessaty and irrelevant } 

C30) 17 AIR 1980 Lah 1048 (1050) s 32 Cn L Jour 268. Emperor v ITarir Sinjh (Remarks imputing 
perjury and tooompeteoce to an official in the discharge of his official duties to be avoided except in 
very cleat cases and after giving the official edneerned an opportunity during tbe trial of explamiog his 
conduct ) 

(’25) 12 AIR 1925 Lah 187 (188) • 5 Lah 47$ • 2$ Cn L Jour 463, Amarnoth v Emperor (Court ought 
not to comment adversely on witness’s eondoet relying on matters which ate not evidence ) 

(11) 12 Cn L Jour 393 (894) : 11 Ind Cas 677 (Lah), J/aba v. Emperor 

(’04) 1 Cn L Jour 99 (lOJ, 102) 1903 Pun Re No 27 Cr, Nur Dtn v. Emperor. (Great danger to admmu* 
tration of justice would result if witnesses were restrained from their real views for fear of oSeud- 
log the presiding Judge ) 

(’67) 8 Suth W R Cn 13 (15), Queen v Dhnrum DuU (Remarks to the effect that the prisoner was a 
person of wealth and influence, and had prevented troth from appearing, ought not, unless established 
m evidence, to he made ) 

(’ll) 12 Cn L Jour 464 (465) 11 Ind Cas 1000 (Low Bur), Ma Kya v Zxn Lai Gj/i (Immunity which 
Judges and Magistrates enjoy in writing jadgmente carnea with it the duty of circumspection— Temp- 
tations to pillory or pour ndieuls on strangers should be restrained and commenta on the conduct of 
the parties and witnesses should not go beyond what Is really necessary for the elucidation of tbe case ) 
(’75) 23 Suth W R Cr 65 (66), Queen v Sudrt Boy. (Testimony or conduct of pohce-officers concerned 
in the trial should be scrutinised and commented on in tbe same degree as those of other material 
witnesses and no further ) 

3 (’43) 30 AIB 1943 Lah 298 (302) • 45 Cn L Jonr 149 209 Ind Cas 468 (DB), Emperor v Mohd. 

Hassan 

(’40) 27 AIR 1940 Lah 43 (43) : 41 Cri L Jonr 380, Karamat Ullah r. Emperor (Judge is entitled to 
pass remarks m judgment on conduct of party or witness provided remarks are justified by findings ) 

(’39) 26 AlU 1939 Lah 114 (175) • ILR (1939) Lah 327 • 40 Cn L Jour 655, Iw re Advotate Qeneral 
(IlTiile commenting on conduct of poIiccr-olScera It is objectmnabls to Court to appeal to press to take- 
up defects pointed out by it in working of police and to start pubhc agitation against them ) 

4. (’14) 1 AIR 1914 Oudb 171 (173 ) : 15 Cn L Jonr 420, Laehchu v Emperor 
( 77) 1 Cal L Rep 62 (61), In re Jamsheer Strdar, (Comment on the defence counsel’s mode of eiammiuff 
tbe witnesses at a previous tnal is nnwarranted) 

5 ('ll) 12 Cn L Jonr 461 (465) : 11 Ind Cas lOOO (Low Bnr), Ua Kya v. Ktn Lai Qyt 

6 ('ll) 12 Cn L Jour 464 (464) 11 Ind Cas 1000 (Low Bnr), Afn ATpa v KxnLalOyx 

(’82) 5 C r L R Cr 24 (27), Empress v Batdeo (Magistrates should refrain frooi joking in the 
judgments.) 
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A judgment should not contiin ftnj rcm'irlkS calcuktcd to throw doubt on tho 
conclusion ^\hlch it cinloclics^ See tiho Note 13 

In eases ^hich have iissiuned r rommunal ftspcct, the langingo of tho judgment 
should not bo such ns to i->romotc communal enmity.® 

See also Notes on S SC3 and Note 7 on S SGIA 

9. Offence to be specified — It is necesaaej that the judgment should distinctly 
specify tho olTcnco or offoncoa of which tho accused i3 coa^ ictcd ^ This section also requires 
that ^hcre the offeneo is under tho renal Code or under any other law, the section of the 
Act under which the accu«ed is convicted should bo stated.* 

IMicre a Judge convicts the accused on a ehatgo of culpable homicide not amounting 
to murder, ho should stato m his judgment nndci which of tho eaceptions m S 300 of the 
Penal Code tho casa falls * 

10. “Punishment to which he is sentenced.” — Where a Court finds an 
accused person guilty, it 13 bound to pass some sentence * This section show 3 that tho 
sentence is part of the judgment* and a Court has. therefore, no power to jvistpone the 
passing of the sentence to soma future dote once it consicls the accused * 

PSl] 1931 Mad \7 K 1152 (1156], Paihe Prouculor t. Diravtya Thnan (Atmosphere of a Court of 
Uw should be aa ecieotific as that of a hospital or lectore-room aod the language of a judgment should, 
be entirely devoid of anything tpptoiching facetioosoess ) 

(*19) 13 Ctili Jour 259 (265) : 14 Ind Cas 6i3 (Lov Dar), £ntprror v Thomas PcUa\o 
7. (’36) 25 Ain 1339 Sind 103 (105) : 39 Cn L Joat 521 Karlarehand t. Emperor (Order of Magis- 
trate exculpating titfaei than incnlpatiug accased—BemarLs senously to the prejudice of accused aro 
not justified ) 


Sion on evidence is nnwananted ) 

(SO) 1930 Mad W N 1253 (1251), Nanjunda Naicltn Ealnatabapathi (After scrutmiaing the evi- 
deaee against the acensed it u uspeoper for a Magistrate to observe that the accused has “escaped from 
the clatchea of the law “) 

8 (’36) 23 Alfi 1936 Lah 429 (433) : 37 Cn L Jour C61, Emperor v. Atiah Ullah. 

Note 9 

1. (’75) 7 N W r H C R 137 (144), Queen v Jamurha 

(■22) 9 AIR 1922 All 21 (22) : 23 Cn L Jour 219. JfiinsA* Lnl v Emperor. 

(1665) 4 Sutb W R Cc 19 (19), Queen ▼ RAobuness^ur. 

2. (’95) 1895 Bat 606 (606), Queen-Rmprm T Kallappa 

[See also ( 06) 9 Cn L Jour 271 (972) : 1 Smd h R 32, Crown t Hay> Jfir Hahmind (Section contain, 
mg several sub-sections— Suh-section under wbieh acrusel u convicted ma^t he stated )] 

3 ('66) 1 Agra Cr 3 (6), Goirrnmrnf T. iTaliAa Ifisser. 

Note 10 


( 72 92) 1872 1692 Low Bur Ral 409 (409), Queen-Empress v. il% Bank. 

(1665) 3 Euth W R Cr L 16 (IS) 

(Sre also C30) 17 AIR 1930 Pat 241 (242) • 9 Pal 113 : 31 Cn L Jour 783. Warayan ITaharani v. 
Emperor (\\ here the oflenec Is utterly tnvta) and the pro>eeotion u inspired by motives other thin 
the pursuit of justice and the Magutrate la convinced of the commiMioa of oflenee from evidence on 
record, Magistrate should give effect to his opinion by convicting the accused and imposing a purely 
nominal penally )) 

AtsOEceS 245, Note 6.8 254, N'ote 6 and 8 S09.Katel5. 

IBisv MC (•2«) IS AIR 1926 Rag 166 (\60) ; 24 Kag L R 110 c 23 Crl L Joot 503, Sitaram Kunhi v. 
Emperor. (There is no law lhat says that penalty most follow couviellon )] 

2. ("95) 1695 Rat 604 (S05), ^tiecn A’mprets t Sshadat Utran (Cannot therefo-e be subsequently 
altered } 

3. (’12) 13 Cn L Jour 268 (CS*-) : 14 Ind Cas C7J (Bom), Etnpenr t. JTeiAarfaf. 
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It 13 tbo dut} oi a Court, prondancing a sentence, to deOnc precise!} the nature o! 
the sentence intended to be passed, the sentence ought to bo self contained, so that die 
•functionary nho has to execute it should ha\e nothing to do but to obey the directions given 
therein nithout mahing an inquiry on hia own account* Thus, a direction m a sentence 
that the accused should be detained »n a reformatory school for a period of fi\ o years nnle^ 
he should sooner attain the age of eighteen >ears would not be a legal sentence, as it would 
leave to the officer in charge of the school to determine when the sentence would expire, 
•otherwise than by reference to the warrant* 

It has been held that an order of disqualification for holding a driving licence pasacd 
under S 17 (l) of the llotor Vehicles Act is not such a punishment as is required to te 
-specified under this section * 

11. “Shall be dated and signed by the presiding officer... at the 
time of pronouncing it ” — The jadgment must he dated and signed bj the presiding 
officer,* at the time of pronouncing it in open Court * 

The word 'sign' has not been defined m this Code It has been held to mean the 
"writing of the name of the person who is the signatory, so that it may comey a distinct 
idea to others that the writing indicates a particular individual whose signature it purports 
to be ’ * hlerely putting the initials of the presiding officer has been held not to amount to 
Signing the judgment withm the meaning of this section-* The signature should be made 
with a pen and ink and not with a stamp® 

The omission to date and sign a jadgment b> lh,e presiding officer is, however, only 
an irregularity covered by s 637 and wiU not render the judgment void* Similarlyt the 
affi'xmg of a signature with a stamp instead of with pen and ink is merely an irregularity 

\Vhere a case was heard by only three Magistrates of a Bench, but the judgment 
was signed by seven, it was held that this was an illegality * As to judgments by a Beoch 
of Magistrates, see s 3 soa and holes thereon. 

See also S 2C5, Note 3 and s 537, Note 12 

As to W'hether a judgment written by a Magistrate can bo delivered by his successor, 
see s 8S0, Note 6 

12. Judgment in the alternative — Sub-section (3). — Sub section (3) of 
this section allows a judgment to be given in the alternative, when there is a doubt as to 


4 (’01) 24 Mad 13 (15, 16) 1 XVeir 832. Ou««j»-Empr<» t. Rama 

( 93) 15 All 208 (209) 1893 All W N 107, Qwen-Evtpress t ??aram 
Also see 8 32, Note 3 

5 ( 93) 15 All 208 (209) 1893 All VV N 107 Queen Empress y Naraxn 

■6 ( 45) 32 AIR 1945 Mad 27 (28) ILB (1945) Mad 315 46 Cfi L Jour 300 217 Ind Cas 233. 

In re E V. Sulramama Aytjar 

Note 11 

1 (’89) 1689 All W N 181 (184) Empress ▼ Jta Lai 

2 ( 17) 4 AIR 1917 Had 310 (341) 17 Cn Ii Jont 166 (166) 40 Mad 103, In re Savarimtiihi PiWa* 

^ . . . dated 


4 ( 30) 17 AIR 1930 Mad 867 (808) • 54 Mad 252 82 Cn Ij Jour 430, Brahimah y Emperor (And U 
an illegality ) 


mperor 


4 (31) 18 AIR 1931 Mod 491 (495) 32 Cn I. Jonr 971, Ptclm Rniamban v Sertfli^ar 
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■nbich of two 'wtions or whicli of o parts of the same scctioa applies * Such a judgment 
aa the alternate 0 can bo pasrfd onlj m eases in nhid) not tho /ads but the application 
of the /(iw to the facts is doubtful* Seo also Note 1 on S 23C 

^^■hc^e a judgment does not stale m express terms that tho Court is in doubt under 
“w bich of ta 0 sections or n hich of tn o parts of the same section tho offence falls as required 
lij this section it is onlj an irregularitj which will not aitiato the judgment* 

13 Judgment in cases o! acquittal — 'Where the accused is acquitted, tho 
judgment should state what tho offences are of which he is acquitted and should direct that 
he be set at libertj ' An order sheet cannot be a aulstitato for the judgment and a mention 
of acquittal in it is not suflicient complianco with tho provisions of sub section (i)* When 
a verdict of not guilty is recorded Ihe Court should not m its judgment inal e any 
suggestion against the accused, cveept that of establishing his innocence * See also Note 8 

As soon as a judgment of acquittal is pronounced tho accused is entitled to be 
discharged from custody and his further detention is illegal and no formal waiiant of 
relea-e addressed by the Court to the superintendent of the jail is necessary * 

14 Judgment in capital cases— Sub section {5) — This sub section requires 
that if an accused person is convicted of an offence pumshahlo with death and the Court 
sentences him to any punishment other than death it shall, m its judgment state the 
reasons why the sentence of death was not passed ' It therefoi-c, contemplates sentences of 
death m capital cases as the ordinary mlo and sentences of transportation for life as the 
exception Before passing the lesser sentence the Judge should find that there are really 

Note 12 

1 ( 451 32 AIB 1945 Cal 421 (433) 321 lad Cas 499 (DD) Jt/olteroti t Emyrror 
< 40} 27 AIR 1940 Pat 289 (390) 19 Fat 369 41 Cn L Jour 910 190 Ind Cas 457, llandal v 
Emperor (Charge under Ss 303 and 201, Penal Code — Doubt as to the ofienee committed by accused 

4 • >• V Emperor 


2 (14) 1 AIR 1914 Lah 649 (550) 14 Cn L Jour 664 (605) 1913 Pun Re No 11 Ct Partapa t 

£mp«ror 

< 75) 7 N W P H C B 137 (143) Currn v Jamurlia 
4 87) 1887 Pun Be No 11 Cr p 19(21 22) E/iin MuliaMTRrd v Empresi 

3 ( 99) 2 W gir 440 (440) TaKxrugadu t Stvoyya 
Also see S 637 Note 12 

Note 13 

1 ( 92) 1892 All W N 157 (157) Queen Empre» ▼ AMuI ilajid Khan 

2 ( 41) 28 AIR 1941 Oadh 675 (576) 42 Cn L Jour 633 194 Ind Cas 872 DiWan v Paja Ram 

(The mere mention of the fact of acquittal or conriction id the order-sheet 'nithout there being any order 
of acquittal or coni iction in the judgment itself amounts to a most flagrant di^gard of the prortsions 
of law contained in Ss 259 and 367 ) 

3 { 22) 9 AIB 1922 I'll 97 (99) 23 Cn L Jour 371, JJir Narayanangh y Emperor 
A ( 60) 6 Mad HOB App u (ii » ) 

[Sr« also ( 38) 25 AIR 1938 All 534 (535) 39 Cn L Jour 971 Ud Talrub r £inprror ] 

ALo see S 220 Note 1 and S 306 Note 5 

Note 14 

1 (40)27 AIB 1910 Pesh 49 (51) 42 Cri L Jour 234 192 Ind Cas 179 (DB) iltanjt Khan r 

rmperor (Remark that all circumstances were considered di^passioualely u not sufficient reason.) 


{ 33] 20 AIR 1933 Bang 61 (61) 34 Cri L Jour 699, Kgs Scin Tun r Emperor 
<64) 166ISutU\y BCtGip27 (37) QuernT 
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extenuating circumstaneoa not merely an abaenco of aggravating circumstances, it is not 
for the Judge to ask himself 'whether there are r^isOns for imposing the penalty of deatli 
but Tvhether there are reasons for abstammg from doing so - But if the Judge is m donlt 
•whether a sentence of death or a sentence other than death should be pasacd, the doalt, 
like all other doubts should result in faaour of the accused ® 

This section, houever docs not indicate what reasons should be considered sufGcies* 
for not passing a sentence of death m a capital case* Such reasons must bo m accotdacc® 
with established legal principles® 

15 Trial by jury — Heads of charge to the jury — Proviso — ^^^3er8 
the case is tried by jury the Jud^ is not bound to w'nto a judgment, it is enough if he 
records the heads of the charge to the jury As the law allows an appeal in cases of trial 
by jury on the ground of misdirection in the charge to the jury, the Judge should record 
the heads of the charge m such a form as to enable the Court of appeal to judge whether 
the facts and circumstances of the ca^e were properly placed before the jury and the lav 
correctly explained to them ‘ It is not sufiRcicnt for the Judge merely to state m his record 

2 (1900-02) 1 Low Bur Eul 216 (219) (FB) Crown v Tha Sm 
( 35] 22 AIR 1935 Oudh 265 (268) 36 Cn L Jour 629 NaresJi Sini}7i v Emperor 
( 33) 20 AIR 1933 Nag 307 (309) 31 Cn L Joor 1168 30 Nag L R 9 Eocal Goiemmeni t SiJrji* 

.^rjujia (The fact that the assessors gave their opinion that the accused was not guilty is no reason for 
passing the lesser senteuee ) 

( 06) 8 Cci L Jour 25 (26) 8 Low Bur Rol 111, SJitec CAo v Evtperor (This sub-sect on applies also to 
the High Court on its original ctimioil jumdtcUon ) 

( 22) 9 AIR 1922 Low But 32 (33 34) 11 Low But Rul 323 23 Cn L Joor 437, Empfror v Jfff* 

Shut Hla U 

( 03 04) 2 Low Bur Rul 63 (64) Ilai ltd t JCtnji Emperor 

( 24) 11 AIR 1924 Bang 179 (160) 25 Cn L Joor 1121 1 Rang 751 21i She 7% v EmpetVt 
[See ( 80) 17 AIR 1930 Cal 193 (195) 31 Cn L Joor 817, Ei tperor v DuXart Chandra (Pet 
Cuming J )] 

[See also ( 48) 30 AIR 1943 Mad C9 (71) 1 L B (1943) Mad 148 44 Cn L Jour 299 204 Ind Cas 
645 (DB) In re Samudu (Couvictioo for murder — Sentence et death— No mitigating circomstio** 
— That accused were between IG and 18 years is no ground for xedncing senteuee to transporUbou 
for lile)3 


4 

5 ( 26) 13 AIR 1926 Lah 428 (429) 7 Lah 141 27 Cn L Jour 764 Ifaryam SinyA v Emperor 

(Yoluntary drunkenness is no reason tor not loflictiog death sentence.) 

[See ( 3S) 22 AIR 1935 Lab 337 (338) 36 Cn L Jour 1001 16 Lah 2131 Slewa r Emperor (Common 

mtent on to murder brutally carried out All accused taking part m heating — Merely b«ause by 

whom the fatal blow is caused is not kaowB w no reason for awarding lesser penalty ) 

( 33) 20 AIR 1933 Nag 307 (309) 34 Cri L Jonr 116S 30 Nag L R 9 Local Government v Sitrya 
Arjuna (Fact that assessors gave then opmion that accused was not guilty is no reason for passing 
lesser sentence ) 

(29) 16 AIR 1929 All 160 (161) 30 CnLJoac559 ParsAadsv Emperor (It should notbo a practae 
to assume that where the particular person cannot be found to be guilty of the fatal blow the capital 
sentence should not be inflicted )] 

Note 15 

I is of charge 


( 26) 15 AIR 1925 Cal 895 (897) 27 Cn L Joor 926 Emperor v G C WUun 
(07)5CriLJour427 (431) 34 Cal C98 11 Cal W N 666 /atmdra 27atA v Emperor 
( 22) 9 AIR 1922 Cal 192 (19*’) 21 Cn L Jour 8 AMal Ga/wr XAan y Ktni/Emperor 
("lO) 0 AIR 1919 Cal 439 (44*’) 20 Cn L Joar 661, Afiruddi y Einj Emperor 
( 07) 25 Cal 6Cl (503) Biru Vandaf y Queen Empress 
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that the on the snhjcct T\n3 cxplamed and that tbo abstract of the CMdence recorded la 
<3ourt ^as giacn to the jur\ * 

Although there is nothing in this •section ns to ivhen the heads of the charge should 
1x3 ^irittcD it 13 desirable that the Judge sbonld nnte them out na soon as possible after the 
•dcln erj of the charge to tbo jurj and nhile the facts are still fresh in Iiis mind ® 

In cases of trials In ]ur> the Tmlten heads of charge arc the onl> record of the 
-Judge’s address to the ]urx and the Court of appeal must perforce base its decision in an 
npixal upon that ixcord * 

See ahjO tlic undermentioned eases® 

16 Judgment not in conformity with section — Procedure in appeal. 
— Where an an«llate Court finds that the trial Court lias not untten a judgment m 
«)nformitj' ^ith the proiisions of this ecction, the proper pioceduro is to reverse tbo 

{ 75) 23 Sutb W B (Rules) 7 (7 8) (The record of (be charge to the jury should represent with absolute 
certainty the substance of the charge to enable (be appellate Court to see that the case was fairly and 
properly placed before the jury ) 

( 75) 23 Sutb W It Cr 32 (33) Queen t faairn SI eik 

f09) 9 Cn L Jour 432 (453) 33 Cul 231 1 Ind Cas 970 Famndra Kath Danerjee v Emperor 
■( 17) 4 AIR 1917 All 173 (175) 18 Cti L dour 491 (493) 39 All 318 Uramuddin v Emperor 
f 09) 8 Cn Ii Jour 33 (37) 10 Bom L It 365. 7» te Skamhulat 


T Emperor, 
ht to read to 

jucy uoportant testimonies la trial tii eefenso ) 

[See also C^S) 12 AIR 1925 Cal 926 (927) 26 Cn L Jour 1379. Abdul Eahim v Emperor 
( 21) 8 AIR 1921 Cal SG9 (270) 33 Cn I. Jour 41 Oatiffadhar Goala v Heed 

( 24) 11 AIR 1924 Cal 771 (772) 51 Cal 79 * 25 CciL Joot 945 ricnuddi t Einy Emperor (Tudge 


< 25] 12 AIR 1925 Fat 797 (801, 802) 4 Pat 626 27 Cn L Jour 49 /?upan Stnph v Emperor 


(30) J7AIBi930Pat2J3(244 245) 9I^tl4S Cn L Jour 78IK Elianpat Tiieari r Emperor. 

(PerDhaTie JJ 

(See ulM (37) 21 AIR 1937 Cal 206 (268) 38 Cn (i Jour 767, Afadan TifaMas v Emperor (Uetely 
stating that no fewer than tweotynlne sections of (he Penal Code were read and explained to jury Is 
not enough )] 

(See however ( 32) 19 AIR 1932 Cal 786 (786) 31 Cn L Jour 66, ITanif v Fmperor (No mention 
as to bow sections w ere explained to jury — ho difficulty about sections — Charge u not bad.)) 

3 ( 09] 9 Cn L Jour 452 (133) 38 Cal 291 1 Ind Cas 970 Funindra Aafft v Emperor 

[See( 75) 23 Sutb It It (Rules) 7 (7) (It is not necessary that a charge to jury should be reduced to 


S 307 (5) of the Cr P C it u not ncccsasry for the Sessions Judge to record the heads of recharge in 
respect of the f re<h charge under a particular tectioo when the fresh charge Is tbo same as the ongiaal 
charge already recorded . and the omission to do so is not fatal to a conTictton.) 

<30)17 AIR 1930 Hang 351 (SSI) 8 Rang 372 . 32 Cn L Jour 23, C Dj Thnn t Emperor (Piaetiee 
of Rangoon 11 gh Court In taUng only shorthand notes In murder cascs deprecated — Peco'd of charge 
mu't be made In all appeaUb’e ease* ) 
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extenuating circumstances not merely an absence of aggravating circumstances it is not 
foi the Judge to ask himself whether there are reasons for imposing the penalty of death 
but whether there are reasons foi abstaining from doing bo - But if the Judge is m dooU 
•whether n sentence of death or a sentence other than death should bo passed, the doult, 
like all other doubts should result in fa\our of the accused ® 

This section how c\ cr, docs not indicate what reasons should ho considered sulEciest 
for not passing a sentence of death m a capital case * Such reasons must bo in accordance 
with established legal principles ® 

15 Trial by jury — Ifeads of charge to the jury — Proviso. — \\’heie 
the case is tried by jury the Judge is not bound to write a judgment , it is enough if hs 
records the heads of the charge to the jury As the law allows an appeal in cases of trial 
hy jury on the ground of misdirection in the charge to the jury, the Judge should record 
the beads of the charge in such a form as to enable the Court of appeal to judge whether 
the facts and circumstances of tho case were properly placed before the jury and the liiv 
correctly explained to them * It is not sufTicient for the Judge merely to state in his rccoid 

2 (1900-02) 1 Low Bur Eul 216 (210) (FC) Crottn v Tlia Sm 

( 83) 22 AIIl 1933 Oudh 263 (268) 86 Cii L Jour S29 Naresh Smgh r Emperor 
( 33) 20 AIR 1933 Nag 307 (309) 34 Cn L Jour 1168 30 Nftg L R 9 Local Goiemmtnt t Silryo 

Arjuixa (The fact that the nasessota gave tbcir opimon that the accased was not guilty is no reason for 
paeaiug the lesser sentence ) 

( 06) 3 On L Jour 25 (26) 3 Low Biir Rol 111, Shue Cho v Emperor (This snb'section spphes sl>o to 
the High Court on its original criminal junsdiclion ) 

(22) 9 AIR 1023 Low But 32 (33 3t) 11 Low Bor Rol 323 23 Cn L Jour 437, Swprrer r Wja 

Shue ma U 

( 03 04) 2 Low Bur Rul 63 (64) Hot ltd v Kxng Emperor 

( 24) 11 AIR 1924 Rang 179 (180) 25 Cn L Joor 1121 1 Rang 751, il/i She Ft v Emperor 
[S«(80)17 AIR 1030 Cal 193 (l95) 31 Cn L Joor 817 Euperor v Dithan OUnira (Ter 

Cummg J )] 

[S« also (43) 80 AIR 1943 Mad 60 (71) I LR (1943) Mad 148 44 Cn I- Jour 299 204 Ind Ca. 
545 (DB) In re Ramudu (Conviction for motdet — . Sentence of death— No mit gating circninstinMS 
— That accused were between 16 and 18 years is no ground for redociog sentence to transportatiou 
for life )] 

3 ( 72 92) 1672 1893 Low But Bui 459 (461) Nga Po Aung v Queen Empress , 

[But see (1900 02) 1 Low Bor Rul 216 (220) (PB) Croun v Tha Sin (D ctnia of Irwin 3 that saca 

doubt should be left to the High Court dbapproved in 3 Cn L Jour 25 S Low Bor Rul HI }] 

4 ( 06) 4 Cn L Jour IS** (133) 3 Low Bur Rol 163, Emperor V Nga Tun 

5 { 26) 13 AIR 1926 Lah 428 (429) 7 Lah 141 27 Cn L Jour 764 Waryam Smgh v Emperor 

(•Voluntary drunkenness is no reason lor not inflicling death sentence) 

[Sm ( 35) 22 AIR 1935 Lah 337 (338) 36 Cn L Jont 1001 16 Lah 1131 Vewav Emperor (Common 
intent on to murder brutally carried out — All accused taking part in beat ng — Merely because y 


lesser sentence ) 

( 29) 16 AIR 1929 All 160 (161) 30 Cn L Jour 559 Parsbadx v Ei tperor (It should not be a practice 
to assume that where the particular person cannot bo found to be guilty of the fatal blow the capiw 
sentence should not be inflicted )) 

Note IS 

1 ( 37) 24 AIR 1937 Cal 266 (268) 38 Cn L Jonr 767 ^^adan TxlaUas v Emperor (Heads of chargs 
to jury ebould clearly and d stmctly show what the ezpoait on of the law actually was ) 


CIO) C AIR 1019 Cal 439 (442) 20 Cn L Jonr 661 Aftruddx v King Emperor 
( 97) 23 Cal SCI (563) Btru J/andul v QuMii Emprtea 
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lhat tto on the suljcct Tvas csplamc«l and that the alistrnct ot the cmiIddCg recorded m 
Court was gi^cn to tlio ]u^^ * 

AUhough there is nothing in this section as to s^lien tlio lieada of tho clmrgo should 
1 x 5 •untten, it IS desirable that tlio Jndgo should 'untc tliora out as >50011 as ixjsaiblo after tho 
dcliverj of the charge to the jurj and uhilc the facts arc still fresh in I113 mind ® 

In cases of trnla h\ jurj the untten heads of charge arc tho onlj record of tho 
Judge s atldress to the jur\ and the Conrt of appeal must ptrfoico base its decision in an 
appeal upon that record * 

Sec aLo the undermentioned eases * 

16 . Judgment not in conformity with section — Procedure in appeal. 
— ^Micre an apixjUate Court finds that the trial Court has not i%rittcn a judgment m 
■conformitj with the ironaiona of this section, tho proper jiroceduro is to rcierso the 

{ 75) 23 Suth W R (Riilca) 7 (7, 8) (The record of the charge ta the jury should represent w tli absolute 
certainty the sub^itascc of the charge to eoiible the appellate Court to seo that the case was fairly and 
properly placed before the jury ) 

( 75) 23 Suth W R Cf 32 (33) Queen v Ertsim Sheil 

{ 09) 9 Cn L Jour 43'’ (453) 38 Cal 231 1 Ind Cas 970 Fantndra Uath Banerjee v Emperor 

< 17) 4 AIR 191? All 173 (175) 18 Cri h Jour 491 (493) 39 AU 318 Ihramuddin t Emperor 
( 08) 8 Cn Jj Jour 35 (37) 10 Bom L R 565, tn re Shambulal 

( 95) 3 eir 499 (499) In re Data HArayana. Btddx 
( 93) 3 Weir 385 (33o) In re Laxuinana 
( 88) 3 TNeir 493 (49o 49G) In re Anckula 

( 16) 8 AIR 1916 Fat 330(237 338) 17 Cr L J 353 (355) 1 Fat L Jour 317 Eknath Sahay v Emperor, 

< 68) 9 Sulh N Ct 53 (S3) Queen r Dentnulh 

( 90) 1896 Rat 850 (850) Queen Empress t Fulara Venlappa (Id lODg trial Judge ought to read to 
jury important testimonies la trial in exlenso ) 

[See also ( 25) l‘> AIR 1925 Cal 920 (937) 26 Cri L Jour 1279, Abdul RaJiiw 7 Emperor 
( 21) 8 AIR 1921 Cal 209 (270) 23 Cn L Jour 41 Gangadkar Ooala v Heed 
(24) 11 AIR 1924 Cal 771 (772) 51 Cal 79 25 CriE Jour 945 Zisnufifi t Tinp Emperor (Judge 
la not bound to wnte dom ereryihiog he seys to the jury) 

( 97) 1897 Rat 917 (917) Queen Empress 7 ^suantappa (It cannot bo presumed that the Judge eaid 
only that which is recorded )3 


( 30) 17 AIR 1930 Pat 343 (244, 345) . 9 Fat 14S 31 Cn L Jonr 786, Dhanpat Ttvari 7 Emperor. 

(Per Dhavle, J ) 

(5« Also ( 37) 24 AIR 1937 Cal 206 (268) 38 Cn L Jour 767, Bladan Txlaldas 7 Emperor (Merely 
stating that no fewer than tweutynine sectums of the Fensil Code 7 ere read and explained to jury U 
not enough )] 

(See however ( 32} 19 AIR 1932 Cal 786 (786) 31 Cri L Jour 56 77ani/ v Emperor (ho mention 
as to how sections were explained to jury — No difficulty about eect ons — Charge is not bad)] 

^ 2,niperor 

• jury should be reduced to 


lam (Statements made by 


te«pect of tbe fresh charge under a particular section when the fresh charge u tho same as the original 

■ 1 • 77 Emperor (FiacUea 

■ " ■ • , ’of charge 
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judgment oi the lov, er Court and to order a At novo heating and not to retain the case oa 
its own file and ask the lower Court to record a proper judgment ^ See also Notes on S. 42t 
17. Sub-section (6). — Even before the addition of sub g (6) to this section m 
1023, it was held by the High Court of ^ladraa that the words “offence [\l any) ’ in sah 
s (2) of this section and the wording of aub s (2) of S in snggested that the provisions of 
this section would apply to oiders under S 118 and sub s (3) of S 123 ^ The High Court of 
Calcutta held m tho undermentioned caso* that, whether this section applies or not tte 
order should show that the case of each counter petitioner had been considered on its ovra 
merits The enactment of suh 8 (c) to the section m 1023 gives legislative recognition to 
the view of the Madras High Court mentioned above This sub section makes an order 
under S 118 or S 123, sub s (3), a judgment for tho purposes of this section, and, therefore,, 
hy analogy an order passed under either of the two sections must be self contained It 
must show that the Court has considered the evidence against each of the suspected persons 
and has found that the evidence proves the case i^inst each of them individually* 

IS. Efiect of non-compliance with the section — See Note 12 on Section 537 


Sentence of 3@8«* (/) When any person is sentenced to death, the 

death Sentence shall direct that he be hanged by the neck till he 

IS dead. 

Sentence ol (2) No sentence of transportation shall specify the place 

transportation to which the person sentenced is to be transported. 

1 Form of sentence. — A sentence of death should direct that the accused be 
banged by tho neck until be he dead An order that the accused is eentenced “to receive 
the supreme penalty" is not m proper form * 


369«^ Save as otherwise provided by this Code or by any other law 
Coxiit not to for the time being in force or, in the case of a High Court 
alter judgment established by Royal Charter, by the Letters Patent of such 
High Court, no Court, when it has signed its judgment, shall alter or 
review the same, except to correct a clerical error. 

Synopsis 

1 Legislative changes J 5 Power ot High Court to review Its 

2 Scope of the section. I ment. 

3 Judgment when final. I 5 “Save as otherwise provided by 

4 “AUet or review the same ” I Code ’* 


■ 1882 S 368, 1872 Ss 319, 321, 1861 Ss 50, 51, 53 
Code ot 1898, original S 369 

Court not to 369 No Court, other than a High Court when it has signed its judgment 

alter judgment shall alter or review the same, except as provided in Ss 395 and 431 or to correct* 
clerical error 

1882 S 369, 1872 . S 464. 1861— Nil 


Note 16 

1 (20) 7 AIR 1920 Mad 171 (172) 21 Cn Ji Jour 52, In re Zarup^ah Pilla% 
Also Bee 8 423, Note 28 

Note 17 


Emferor- 


Sectfon 368 — Note 1 

J. ( 3G) 23 AIR 1936 Rang 46 (47) , 87 Cn L Joor 290, Nga Them Mg t. Emperor 
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NOTE to the Synopsis. See the hoi 
BamaRinc observations apnnst witness— Poner to 
re-con--iAet fcee hole 4 

1 inal orders — Cannot be resiewid — Eiauiplrs 
Sec Note i 

Inherent power of IIi|.li Court — lower to rrtim 
Its own order not included See hole 6 
Interlocutory orders — Can be re-coDSidered — 
Examples See Note J 


s indicated for the following topics : 

Judgment — I mat only after pronouncing and 
aigniRg See hole 3 

jHd(.mcnt — ^fenns decision in a trial bee Note 2 
IVinciplc — Not aiplicablc to administrative or 
Diimsteriai orders Sec Note 2 
Itevision application m High Court— Dismi«^l for 
default — I resli application — lietbcr can be 
entertained See Note 5 


1 Legislative changes — There 4tas no prot tsion corresponding fo tins section 
in the Code of 18 G 1 Section 4G4 of tho Code of 1872 prot ided that a judgment or final 
order cannot bo altered or rcMCwed by the Court giving such judgment or order. 

Changes made by Codes o/ 18S2 <i»rf 180S — 

(1) Section 309 of the Code of 1832 cxclmled High Courts from the piirvietv of this 

section (See Note G) 

( 2 ) The Ttords ‘ except as provided m sections 895 and 431 oi to correct a clerical error” 

were introduced 
Changes made j»i 2923 — 

The Txonls "Save as otherwise provided sucli High Court, no Court’ viere 

substituted for the nxirds “Ko Court olbcr than a High Court and the ttords “as provided 
in SS.S95 and isi, or" oc’urrmg after the word “except’ rtere omitted by the Code of 
Criminal Proceduro (Amendment) Act, 18 Cxvnil of 1923 (See Note 6 ) 


2 Scope of the section — It is a unnetsal principle of law that, Tvhen n 
matter boa been finally disposed of by a Court, tho Court is, m tbe absence of a direct 
statutory provision, functus offtcto and cannot entertain a fresh prayer for tho same 
relief unless and until tbe previous order of final disposal has been set aside (see Note 19 
on S 435 ) This section >s based on this principle Tbe judgment of a Criminal Court is 
final, as far as that Court is concerned, and. on signing and pronouncing it, such Court 
becomes functus offxtxc and has, therefore, no potter to review, override, alter or interfere 
tilth the judgment in any manner except — 

(1) tibere it is othertiise provided by the Code or by any other law for the time being 

in force (see hoto G), or 

( 2 ) for the purpose of correcting clerical errors * 


Section 369 — Note 2 

1 ( 66) 5 Soth W B Cr 61 (64) Ceng L B Sop Vol 436 (FB) Qutin v Ooda\ Fuiout (Dissentmg from 
3 SuthWBCr 45) 

(■72) 17 Both W B Ct 2 (2) In re KrisliM Churan. (5 Soth W B Ce 61 foUowed ) 

(26) 13 AIB 1926 Mad 420 (420, 421) . 27 Cn L Joor 164, In re Arunuga Padayaekt 
(■24) 11 AIR 1934 Mad 640 (641) . 26 Cti L Joor 370 ' 47 Mad 423, In re Somee Na\du 
{ 30) 17 AIR 1930 Mad lOOl (1002) ■ 53 Mad B70 . 33 Cri L Joai 429, Ekambara v. Alamelammal. 
(’68) 4 Mad n C B App xiz (xiz) 

(’25) 12 AIR 1925 Oudh 476 (477) : 26 Cn L Joor 5l3. Paras Pam T Emperor 
(’ll) 12 Cti L Jour 473 (474) ' 12 lod Cas 81 (Low Bor). Emperor T. Nya Ee Mawnj 
(71) 3 N W P n C B 273 (275) Qwm t Ttldke Chani 

e TT. ana,!, ,t. 


I (Aasamee the 


■ I ■ « • ^ ■ (An order under 

S 437 cannot be rcTicwrd ) 

fSl) 21 AIR 193t Oudh 65 (85. 66) . 33 Cri L Joor 417. Pameikvar Dutt Sin^H r Bkaratk Singh. 
(Order of reference nnder S 439 cannot be Kviewed by «ob«eipjent order ) 

Also K« cases In foot notes to Note 5 
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under S 204,** or to a witness,*® can bo reconsidered by the C5ourt An order of discharge 
not amounting to an acquittal,*® or an order of dismissal under S 203 of the Codo,*^ or an 
order cancelling a notice under s 107 of the Code, for the absence of the complainant,*^ is 
not a final order and can be reconsidered by tbe Court 

The general principle abo\ ementioned has no application to administrative or 
ministerial orders *® 

3. Judgment when final. — A judgment of a criminal Court becomes final 
onl} after it is pronounced and signed^ A judgment, therefore, uhich though "igned has 
not been pronounced is inoperative and incomplete and the Judge has power to alter or 
vary it before pronouncing it ^ Similarly, where the Jfngistrato is pronouncing a judgment 
before signing it, and his attention is drawn to certain matters m it shoeing an ciTor or 
mistake therein, he has ample powers to correct anj mistake or alter the judgment before 
sigumg it ® Undei the rules of the Allahabad High (^iirt, a judgment becomes final only 

[See also ( 20) 7 AIR 1920 Pat 5G3 (564, 565) 21 Cn L Joor 594 5 Pat L Jonf 47, Ram Borat v 
Ram Pratab (Inadvertent order of transfer)] 

14 ( 23) 10 AIR 1923 Cal 662 (662) 25CalsJaat 4Zi,Laht Mohan'v. Non\ Lai 
Aho see S 204 Note 10 

15 ( 31) 18 AIR 1931 Pat 81 (81. 82) 32 Cn L Joor 551, Jssislanl Govemme/il Advocate v Ufendra- 
natk Milker jee 

16 ('30) 17 AIR 1930 Cal 61 (62) 31 Cn L Joor 260, Deby Das Karmalar v. Emperor (Order of 
discharge under 8 209 ) 

( 01) 28 Cal 652 (658, 662) 5 Cal W N 457 (FB), Dwatkanath ilondul v Bentmadhab Baniriee 
(25) 12 AIR 1925 Nag 432 (432) 26 Cti L Joat 1040, Asgar Al, v A7bar Ah (Order of dismissal 
under B 256) 

( 09) 9 Cti L Jour 80 (82) 81 Uad 543 (545) 4 Ind Caa 121S (FB), Emperor v Malitshwara 
( 27) 14 AIR 1927 Mad 603 (503, 504) 28 Cr L J 304, Venkkanna v Emperor (Discharge under B 2Sv ) 

'•n o c— V T ■ fino Zonal t« t . «of r» •• t> 4-* rj j zrv ' 


[See also (39) 26 ' ' 

V Raya Premj* 

18 (23) 10 AIR 

a discharge It sras, however, held in tbia cose that the Mogistntte cannot re institute the eaqouy 

though a fresh complaint is not barred ) 

19 ( 33) 20 AIR 1933 Pat 242 (243) 12 Pat 234 • 34 Cn L Joor 1198, Bma Stngh 7. Emperor. 

Mote 3 


■ ■ * 1 . ■ j . itence 

. ^ . • . it u®* 

pronounced is mere expression of opinion ) 


lodgment despite tbe pronouncement of tbe earlier jadgownt ) 

( CO) 6 Sutb W R Cr 61 (04) Beng L R Sup Vol 436, Queen v. Cocfui Raout 
( 93) 1893 Eat 659 (663), ^tzeen v JTaman 
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after it IS ociIcJ and therefore the High Court Im poT\cr to allci or add to its judgment 
before it is actinlh ‘»ealed * See also the ease cited hcloiv ® 

A DiMsion Bench of the Chief Conrt of Oudh has, hoT\C\er, held tiiat the scaling 
of the judgment is not i^lint creates finality m the judgment and that it is only a 
mmistcrnl net ® though it la the pmcticc of the Court that judgments in criminal appeals 
and reMSions are «oalcd According to the practice of the Bombay High Court m its 
ordinarj original criminal jurisdiction no julginent noi any other pronouncement of its 
decision 13 signed until the i\ arrant is signcil h> tlio pi'csiding Judge and therefore before 
signing the arrant the Court can alter or re\ len its sentence, though already pronounced ^ 

A judgment i\athin the meaning of this section should bo taken to mean and 
refer onlj to the judicial act of the Court m fmall> disposing of the case and must refei 
to and indicate onl> the order of the Comt alien it is read out and signed by the Judge 
It does not refer to an\ formal onlere nhich ate contemplated to be drann up and issued® 
in consequence bj a ministerial oilicer of the Conrt Sucli ministerial oiderg which are 
issued maj be corrected or flltereil * Soo also Section S50, Note C 

4 “Alter or review the same *’ — It has been seen in Note 2 that the Court 
after signing and pronouncing its judgment becomes functus officio and has no poiver 
thereafter to add to or alter such judgment in any manner Any such alteration or 
addition if made nould bo without jurisdiction and a nuUitj * Thus, the follonmg 
alterations and additions are illegal 

( 1 ) The addition of an c\planatory note to the judgment aftei it iS pronounced ^ 

(s) Subsequent sentence under s 75 Penal Code (enhancing pumsbmont on account of 
a preaious conMCtion) after accused has already been comictcd and sentenced® 


4 ( IC) S AIR 1916 All 183 (184) 38 All 134 (137) 17 Cn L Jour 47, Ochind Sahax t Emperor 
(21 All 177 snd 27 All 92 1 Cri L Jour 710 followed ) 

( 99) 21 All 177 (I78) 1899 All W N 15 Queen Emprets » LaUl Ttmrt 
( 04} 1 Cn L Jour 710 (711) 27 All 92 1904 All W N 195 Kallu r Emperor 

5 ( 03) 7 Cal W N ru («ui) BibhuU, f ;?«« Slone 

6 ( 40] 27 AIR 1940 Oudh 371 (374) 168 lod Cas 780 (783 784} 41 Cn L Jour 682 STt IhjKumarx 
T Emperor (21 All 177 27 All 92 1 Cri L Jour 710 AIR 1916 All 183 38 All 134 17 Cn L Jour 47, 
7 Cal "W N TU, dissented from ) 

7 ( 36) 23 AIR 1936 Bom 19J (193) 37 CnL Jour 753 60 Bom 485 Emperor e Abdul /lahtman 

8 ( 26) 13 AIR 1926 Med 4'’0 (420 421) 27 Cn L Jove 184 Jn re Arumuga Paiapaehx 

9 ( 70) 2 P II C B 117 (118 119) (FD) Queen y Nyn Stugh 

Note 4 

1 (45]32A I R 1943 Oudb 52 (53) 46Cri L JourOSl 220 Ind Cas 430 Slohomed Sfuslaiim T 
Sukraj (Appeal dismissed for absence of appellant on date of hearing-^ Subsequent order restoring ap* 
peal IS ultra oirn) 


I * , ■ 

( 9C) 1896 Rat 877 (877) Qu^en Empress y Jtanehhod Han (Reriew of order of predecessor ) 

( 19) 6 A I R 1919 Ml 329 (330) 20 Cri L Jonr 486 Kaj Kumar Das y Emperor {Alteration la the 

order requSneg security under B 107) 

(See however (166 j) 3 Both \7 R Cr 16 (16) (An amendment ref mng to tbe tune at which the sen 
tenee should commence Is not an alUmtlon of tbe sentence luelf )] 

2 ( 78 ND) 2 All 33 (35) Empress of InAsa r CMaller Singh. 

(See f40) 27 A 1 R 1910 Lab 192 (193) 41 Cri L Jour 708, GAanri paw BJJ y Suraj Dhan (High 
Court bit no power to amend Its own order by way of eiplanalioa or otherwise )] 

3 (JS}5 AIR 1918 Bora250 (250) 431}oi3 203 19CnLJoor279 Sfan EiSriJ r Emperor 
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(3) The enhancement of the sentence passed c^cn though it be at the request of the 

accused himself in order to maho his case appealable * 

(4) The addition of a sentence of imiirisomnent m default of pa>mcnt of fine e«n 

though it had been omitted to he passed by oversight ® 

In the last mentioned case the Court can onlj report the matter to the High Court 
under S 438® Even in cases ^bere the Court finds that the conMCtion and sentence paa:^^ 
by it are illegal^ or where the innocence of the accused is discovered from facts which 
come to light subsequent to the conviction and sentence passed bj the Court® the ooly 
remedy would be to report the matter to the High Court under s 438 or to refer the 
matter to the Provmeial Go^ crnmenl for necessary action under chapter XXIX and not to 
ie\iew or rc consider the matter itself Smiilarlj, where a mistake is pointed out to the 
Magistrate subsequent to his passing an order under S 483 he cannot amend the onJcf 
but can only submit the proceedings to the Sessions Judge for suhmiasion to the High 
Court for rectification ® 

This rule against review of judgments applies onij to cases where the port on 0! 
the judgment or order sought to be reviewed forms an integral part of the judgment which 
cannot be treated as separate and dtsUnct from such judgment'® "Where however the 
judgment contains damaging observations against a witness who at the time had ao 
opportunity of explaining or defending himself it has been held that the Judge has power 
to re consider that portion of it for the purpose of CTpunging such observations if thereby 
the judgment against the cicc«sc<f is not affected reviewed or varied Similarly wherfl 
the Magistrate accidentally omits to pass an order regarding the disposal of property at 
the time of the judgment he or his successor can subsequently pass an order for 
disposal as such an addition is not an alteration of the judgment A judgment cannot 
ho said to bo altered within tbc^eaningof this section m the following cases 

(1) "WTiere the Sessions Judge sentences the accused to transportation in ignorance rf 

the fact that the accused is already serving a sentence of imprisonment and 
after becoming aware of it directs that the sentence of transportation should take 
effect immediately'® 

(2) Where the Court adds a direction as to costs in a proceeding under B 145“ ^ 

4 ( S3) 1883 All WN 10 (16) QurbanAhv Atituddta (See however S 413 Note 4) 

5 See cases la foot note (6) 

6 ( 31) 8 AIR 1921 ifom 368 (368) 32 On L Joor 608 Tn re Dhondi Natkajt Haul 

Queen Empress 
"'ho 

i L Jour 4‘>9 riLam&jra iludali r Alamelam 
mal (Court cannot treat its order of acquittal os a nullity ) 

(1665) 6 Sutb W R Cr 70 (70) Ounoaree Shoiea v Jhandoe 
( 68) 4 Mad H C R App xix (xix) 

( 78) 1878 Rat 137 (137) Queen Empress V Tuharam 
Also see S 438 Note 4 

8 ( 23) 10 AIR 1923 AU 473 (474) 45 All 143 21 Cri L Jwir 766 EoXe T Emperor 

( 77) 1 Ind Jar ^ s 333 Reg y Eart 

9 ( 40) 27 A I B 1940 Rang 222 (a^S) 41CnLJoat833 190 Ind Cas 142 Saw Gwan EAem v 3/-* 

Jktn Etn . 

10 (17)4 A I B 1917Lab 163 (164) 18 On L Joor 332 (333) 1916 Pun Be bo 25 Cr 
Beceiter, Karachi y Oanga Ram 

11 (10) 11 Cn L Jour 178 (179) 61aiCas6ll{SAh) In re italik Umar Hayal 
Also see S 561A Note 7 

12 ( 22) 9 AIR 1922 Mad (329) 24 Cn L Joor 169 In re Su.Ua Ra\du 
[But see (01) 4 Bom L R 12 (13) SakTiarawT Javrawj 

13 (88) 1888 Ratsgi (391) Queen Srtpres* T Ifar» 

14 r20) 7 A I R 1020 Cal 320 (320) 47 Cal 974 21 Cn L Jour 751 Nafar Chandra Pal r Sidharm 
Krishna 
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(3) '\Micro the appclhfc Court netting aside a con^ iction oa the ground of want of 
jurisdiction but omitting to order a re trial adds tlio necessary directions 
cub’equcntlj 

5 Power of High Court to review its judgment — Before the amendment 
of 1923 the section nn as follows 

No Court other than a High Court when it has signed its judgment shall alter 
or re\ icw the =:amo escej t as pro^ idcd m Ss 3ib and 481 or to correct a clerical error 

The question arose Vilicther the express negation of tho po^cr of review m respect 
of criminal tribunals other than the High Court liad tlio effect of conferring upon the 
High Court such a ponor by implication It was held m a scries of decisions that tho 
exclusion of judgments of the High Court from tho purview of the section could not m 
the ab^nce of any provision expressly conferring the power bo read as conferring upon 
the High Court any such power * and that tho Legislature m thus excluding High Courts 
from the pun leu of that section had in nimd S 434 and the Letters Patent which provide 
for review of judgments where questions of law are reserved for consideration * 

The section has been amended in order to give effect to tho view above 
mentioned® A\'here tho High Court has pronounced its judgment and signed it, it 
becomes /unclus officio and neither the Judge, who passed the judgment nor any 
other Bench of the High Court has any power to review re consider or alter it except 
for correcting a clerical error* whether the judgment was passed m revision,® or on 


IS 2 \V«ii 756 In re Ramv 

Notes 

1 ( 23) 10 AIR 1923 Mad 4'*6 (427) 46 Mad 362 24 Cn L Jost 439 Zunhamai Ea}\ T Emperor 
( 86) 14 Ckl 42 (47) (Ffi) In re Gittani 

( 95) 1893 Bat 791 (791) Queen v Jloftua Ahhtixngh 

2 ( 85) 7 All 672 (674) 1685 All W N 177 ^uem>£mpre)3 t Dvrga Charem 
( 93) 1693 Bat 791 (791) Queen v Mohun Abhestngh 

( 86) 10 Bom 176 (180) (F 0) Queen Empress r C P Fox 

(*23) 10 AIR 1933 Mad 436 (433) 46 Mad SS** 24 Cn L Jour 439 Zunhamad Uajt v Emperor 
( 35) 22 AIR 1935 All 60 (6'’] 30 All 990 33 Cn L Jour 14d>, Zunji Lot v Emperor (The reference 
to Letters Patent u to Ckuacs 19 and 10 m the case of AJahabvd 11 gb Court ) 

[fee ( 24) 11 AIR 1934 Mad 640 (641) 47 Mad 423 26 Cn L Jour 370 In re Somu Naxdu ] 

3 Statement of Objects and Reasons lO**! 

( 35) 23 AIR 1933 All 466 (467) 36 Cri It Joat 1286 57 All 8G7 Danwan Lai v Emperor 
( 24) 11 AIR 19‘’4 Mod 640 (643) 47 Mad 429 26 CnLJoor370 In rt Somu Natdtt 

4 ( 44) 31 AIR 1944 Fat 209 (‘>09) 23 Fat 28 46 Cri L Jour 30 *>15 Ind Cas 121 (DC) ilokan Singh 
T Emperor 

( 33) 20 AIR 1933 Cal 870 (871 674) 34 Cn D Jour 1100 61 Cal 135 Palm Jiaut v Emperor (Be 
• • ur 838 (PC) on another point ) 

, ’ ra y Emperor 

s y Pmperor 

( 17] 4 AIR 1917 Bom 233 (‘>38) 18 Cn L Jour 889 (889) Nagangauda y Emperor 
[See(i7)14AlR 19-’7 5fad 961 (96‘>) 28 Cii L Jour 974 (SB) Uuihu Dalu Chetliar v Chairman 
lladura Zlunieipatity (But where a Beach of the Ilgb Court heard the case but did not finally 
di'po‘G of the case, held another Bench of the Court bad power to hear and disposeot the case )] 

S ( 35) 23 AIR 1933 All 466 (467) 36 Cn L Jonc 1286 57 AU 667, Panieart Eal y Emperor 
(“>9) 1C AIR 1929 Lah 797 (799) 10 Lah 211 30 Cri L Jour 815 Emperor y Dhanna Lai (Over 
ruled in AIR 1945 Lah 130 ILR (1944) Lah 391 46 Cn L Jour 366 (SB) on another point ) 

{ 09) 10 Cti L Jour 314 (318) 1909 Fan Bo bo 8 Cr 3 Ind Cos 560. 2?ira y Emperor 


( 65) 7 All 672 (C“3) 16s5 AH TV b 177 Queen Empress y Lurga Chetren. 
1 85) 10 Bom 176 (180) (FC) Queen Enfress y C P For 
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(3) The enhancement of the Benlcnce passed c^en though it be at the request of Its 

accused himself m order to make ha case appealable ‘ 

(4) The addition of a sentence of imprisonment m default of pa>mcnt of fine erea 

though it had been omitted to bo lassed bj oversight ® 

In the last mentioned case the Court can onlj report the matter to the High Coart 
under S 433 ® Even m cases uhere tho Court finds that the conviction and sentence passed 
by it are illegal^ or where the innocenco of the accused is discovered from facts wlucli 
come to light subsequent to the conviction and sentence passed bj the Court * the only 
remedy would be to report tlie matter to the High Court under S 433 or to refer tte 
matter to the Provincial Gov ernment for necessary action under chapter XXIX and not to 
review or re consider the matter itself Similarly where a mistake is pointed out to the 
Magistrate subsequent to bis passmg on order under S 483 he cannot amend the order 
but can only submit the proceedings to the Sessions Judge for submission to tbcllgb 
Court for rectification * 

This rule against review of judgments applies only to cases where the port on of 
the judgment or order sought to be reviewed forms an integral part of the judgment wi ch 
cannot be treated as separate and dtsltnct from such judgment’® Where however tie 
judgment contains damaging observations against a witness who at the time had no 
opportunity of explaining or defending himself it has been held that the Judge has power 
to re consider that portion of it for the purpose of expunging such observations if thereby 
the judgment agaxnst the accused is not afi’ected reviewed or vaned ” Siroilady ’vhere 
the Magistrate accidentally omits to pass an order regarding the disposal of 
the time of tho judgment he or his successor can subsequently pass an order for its 
disposal as such an addition is not an alteration of the judgment’* A judgment cennot 
be said to be altered withm the yeaning of this section in the following cases 

(1) ^\liere the Sessions Judge sentences the accused to transportation is ignorence e! 

the fact that the accused is already serving a sentence of imprisonment 
after becoming aware of it directs that the sentence of transportation should ta e 
effect immediately ’* 

(2) Where the Court adds a direction as to cosls in a pioceedmg un der S 145” __ 

4 ( 83) 1883 AU W N 16 (16) Qurban AU v Ansuddin (See however B 413 Note 4 ) 

5 See cases in foot note (6) 

6 ( 21) 8 AIR 1921 Rom 368 (363) 22 Cn D Jour 608 In re Dkondt Nathaj* liaut 


en Empress 

Jour 429 Eka} tbara Mudah v Alauie^”' 

mal (Court cannot treat its order of aeguittal as a nnllitj ) 

(1865) 6 Suth W R Cr 70 (70) Gunoioree BJ otea t Jkandoo 
( 68) 4 Mad H C R App xii (xis) 

( 78) 1978 Eat 137 (137) Queen Empress r Tukaram 
Also see S 438 Note 4 

8 ( 23) 10 AIR 1923 AU 473 (474) 45 AU 143 24 Cn L Jour 766 Nflfe v Emperor 
( 77) 1 Ind Jor k 8 333 Beg t Hart 

fl { 40) 27 A I R 1940 Rang 222 (2'’3) 41CnLJoar833 190 Ind Cas 142 Saw Gwan SJiem ^ 
Ntn E\n . 

10 ( 17) 4 A I R 1917 Lah 163 (161) 18 Or L Jour 332 (333) 1916 Pun Re No 25 Cr 0// f*'* 
Receiver Karachi v Ganga Bam 

11 (10) 11 Cn L Jour 178 (179) 6 Ind Cm 611 (Lah) In rc Zlalih Umar Ilayat 
Abo see S 561A Note 7 

12 { 21) 9 AIR 19‘’2 Mad 329 (329) 2t Cri L Jour 159 In re Subba Ra du 
[But see ( 01) 4 Bom L R 12 (13) Sa^J aram ▼ iratratn ] 

13 (88) 1883 Rat 391 (391) gaeenEwpreM T Ifan . 

14 ( 20) 7 A I R 19'’0 Cal S’O (320) 47 Cal 974 21 Cn L Jour 75l Hafar Chandra Pal r Smarin^ 
Krishna 
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(3) ^\Tjcro tlio iprclhtc Court setting aside a con\iction on the ground of ^ant of 
juusdiction but omitting to order a re trial adds tlio necessary directions 
«ubaequcntl> 

5 Power of High Court to review its judgment — Bufore the amendment 
of 1923 the section nn as follou s 

No Court otler than a High Gonrt when it has signed its julgment shall alter 
or reMCw the same except ns proaidel m S3 895 and 481 or to correct ft clerical error 

The question arooe whether the express negation of tho power of review m respect 
of crmunal tribunals othei than the High Court had tho effect of conferring upon tho 
High Court =ucb a power bj implication It was held m a scries of decisions that tho 
exclusion of judgments of the High Court from the purview of the section could not in 
the absence of any provision expressly conferring ttie power be read as conferring upon 
the High Court any such power * and that the Ijcgistaturc m thus excluding High Courts 
from the purview of that section had in mind s 434 and the Letters Patent which provide 
for rev lew of judgments where questions of law are reserved for consideration * 

The section has been amended in order to give effect to tho view above 
mentioned* Where the High Court has pronounced its judgment and signed it it 
becomes /iinctus c//icio and neither the Judge who passed tho judgment nor any 
other Bench of the High Court has any power to review re consider or alter :t except 
for correcting a clerical error * whether the judgment was passed in revision ® or on 

15 ( 81) 3 Alad 49 (SI) 2 Wci: 7S6 In re Itamt Beddy 
Notes 

1 ( ‘>3} 10 AIR 1933 Mad 4‘’0 (427) 46 Mad 382 HCt L JMt 4Z0 Kuihamai E a jt v Emperer 
( 66) 14 Cal 42 (47) (FB) In re Oibboni 

( 95) 1605 lUt 791 (791) Queen ▼ ilohun Jbbeungh 

2 ( 85} 7 All 672 (674) 1685 All W M 177 Cue^n Emprets v Eurpa Cf aran 
( 95) 1695 lUt 791 (791) Queen r Jilo/iun Abhestngh 

( 66) 10 Bom 176 (160) (F B) Queen Emprea y C P Pox 

( 33) 10 AIR 19‘>3 Mad 4‘^6 (433) 46 Mtd 382 24 Cn L Joar 439 Xunhimad llaj* v Emperor 
( 3o) 23 AIR 1935 All 60 (O'*) 56 All 990 So Cti L Jour 143 j Xunj% Lai t Emperor (The reference 
to LeCtera Patent U to Claoset 18 and 19 in the case of AJababad lli^h Court } 

[Sm ( 24) 11 air 19^4 Mad 640 (611) 47 3Iad 423 26 Cr L Jour 370 In re Somu Eaidu ] 

3 Statement Ol Objects and Reasons 19'’! 

( 35) 21 AIR 1935 AU 466 (467) 36 Cn L Jour 1286 $7 All 867 Lanwarx Lai v Emperor 
(24) 11 AIR 1934 Mod 040 (643) 47 Klod 428 26 CnLJour370 In rt Bom» Naxdu 

4 ( 44) 31 AIR 1944 Fat 209 ( 09) 23 28 46 Cn L Jour 30 *>15 Ind Cas 221 (DB) 2Iohan Singh 

T Emperor 

. . . I 


di pose of tl e ease hel 1 another Beneh of the Court had power to Lear and dispose of the case.)] 

S (35)23 AIR 1935Atl466(467) SOCnLJourl^ 57 All 867 Banirort Eul t fmprror 
(•^9) 10 AIR 19^9 Lah 797 (799) 10 Uli2II SO Cn L Jour 815 Emprror r Bftanna Lai (0?er 
ruled in AIR 1945 LaU 130 ILR (1944) Lab 391 46 Cn L Jour 566 (SC) on another po nt ) 

( 09) 10 Cri L Jour 314 (316) 1909 Pun Re So 8 Cr 3 Ind Cat 560 Etra r Emperor 
( 69) 18S9 Rat 458 (458) Quee x-Empress r Chxmaba 
( 9 ) 26 Cal 188 (191 192) 3 Cal VV N 49 JlurbuUath t ind mrJtrar 
(05)2Crir Jour 465 (467) 1905 Upp Bar Rnl Cr P C 35 AkLahj Emperor 
(19) 6 AIR 1919 Pat 514 (514) 20 Cn L Jour 417 Nand Eiitore t Emperor 
(1C) 8 AIR 1916 AH 163(183) 17 Cti L Jour 47 (48) 38 AU 134 Cotmd T Emperor 
( 65) 7 All 672 (C"3) 1685 All VV N 177 Queen Empreu t Lurja Charan. 

(85) 10 Botn l"6 (180) (FD) Curm Ewjrmx C P For 
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(3) The enhancement of the sentence passed, c%en though it be at the request of tts 

accused himself in order to make his case appealable * 

(4) The addition 0! a sentence of imprisonment jn default of pajment of fine era 

though it had been omitted to be passed by oversight ® 

In the last mentioned case the Court can onij report the matter to the High Coart 
under S 438 ® Even in eases nhere the Court finds that the conviction and sentence pi»ed 
by it are illegal ^ or where the innocence of the accused is discov ered from facts vliieb 
come to light subsequent to the conviction and sentence passed by the Court * the only 
remedy uould be to report the matter to the High Court under S 433 or to refer to 
matter to the Provincial Government for necessary action under chapter XXIX and net to 
leview or reconsider the matter itself Similarlj, where a mistake is pointed out to to 
Magistrate subsequent to bis passing an order under S 489 he cannot amend the erdee 
but can onlj submit the proceedings to the Sessions Judge for submi^ion to theHgii 
Court for rectification ® 

This rule against review of judgmenU applies oalj to cases where the portion of 
the judgment or order sought to be reviewed forms an integral part of the judgment nbei 
cannot bo treated as separate and dtslmcl from such judgment ^Tiere however to 
judgment contains damaging observations against a viitness who at the time had no 
opportunitj of explaining or defending himself, it has been held that the Judge has poirer 
to rc consider that portion of it for the purpose of expunging such observations if 
the judgment against the accused is not affected, reviewed or varied “ BimJarly yero 
the Magistrate accidentally omits to pass an order regarding the disposal of property a 
the time of the judgment, he or bis successor can subsequentlj pass an order for to 
disposal ns such an addition is not an alteration of the judgment** A judgment canuot 
bo said to be altered within the ^eamng of this section in the following cases 
(I) 'Where the Sessions Judge sentences the accused to transportation in 


enect immeuiauiy ' 

(2) Where the Court adds a direction as to costs in s proceeding und er S,Ji5“ _ 

4 ( 83) 1883 All WN 16 (10} QurianAltv Azxtuddtn (Sw however 8 413 Note 4) 

5 See cases in foot note (6) 

6 ( 21) 8 AIR 1921 ifom 363 (368) 22 On L Joor 608 Zn re Dhond* IZathajt Raut 


' Kambara MudaU v Alamtow 

mal (Court cannot treat it3 order of Bcquitt^ es a nnlhtv ) 

(1865) 6 Suth W R Cr 70 (70) Gunewree RJtoiea r Jhandoo 
( 68) 4 Mad H 0 R App xU (six) 

( 78) 1878 Eat 137 (137) Queen Empress t Tuharam 
Also see S 433 Note 4 

8 { 23) 10 AIR 1923 All 473 (474) 45 AH 143 24 Cn Ii Jour 766 Rale r Emperor 

( 77) 1 Ind Jnr N S 333 Reg 7 Earl w, 

9 { 40) 27 A I R 1940 Rang 222 (223) 4lCnLJonr833 190 Ind Cas 142 Saw Gira« ’ 

Rxn Ktn . , 

10 ( 17) 4 A I R 1917 Lah 163 (164) 18 Cn L Jour 332 (333) 1916 Pun Re ^o 25 Cr 
Ztecener, Karachi v Oanga Ram 

11 (10) 11 CnL Jour 178 (179) S lai Cat 61 HIa\i) Jn re ilaUk Umar Eayal 
Alao see S 661A Note 7 


14 ( 20) 7 A I R 1920 Cal 320 (S^O) 47 Cai 9T4 21 Cn L Jour 751 Nafar Chandra Pal v 5 »<i^ariW 
Krxshna 



■COURT ^OT TO ALTER JUDGMENT [S 369 N 5-6, S 370] SJOS 

As to the inherent rower of tho High Court m such cases sco Note 6 
6 “Save as otherwise provided by this Code ” — The provisions of t! 
section should be read as subject to nnj proMSion of tho Code which provides specificall 
for a rCMCw of judgment The following provisions admit of review of judgments i 
particular cases 

( 1 ) Section 395 providing for review of tho sentence of whipping 

(2) Section 432 providing for review of a case where questions of law are referred fc 

decision by the High Court 

(3) Section 481 irovidmg for review of judgment m contempt cases where the accuse 

tenders an apologj * 

( 4 ) Sect on 43G 1 roviding for & District Magistrato making further inquiry himself 1 

respect of an order passed by himself® 

< 5 ) Section 489 ('’) providing for cancellation or variation of an order passed undi 
section 4SS ® 

(6) Judgments and orders passed by an appellate Court ate final except in casi 
provided for m chapter xxxn See S 430 As to whether S 430 which savt 
the right of rev ision in teapect of appellate orders has application to orders 1 
appeal passed by the Iltgh Court tlself, see s 439 Note 32 
The inherent j^jwers of the High Court as stated m S 661A, do not include th 
Iiower to review an order made by the High Court m jts criminal jurisdiction. Tha 
section merely declares that such inherent powers as the Court may possess shall not I 
deemed to be limited or affected by anything contained in tbe Code it does not confer 0 
the Court any new powers such as any power to review or alter orders passed by itself* 

370.* Instead of recording a judgment in manner hereinbefor 
Presidency Uagis provided, a Presidency Magistrate shall record the followin 
trate e judgment particulars — 

(a) the serial number of the case, 

(b) the date of the commission of the offence, 

(e) the name of the complainant (if any), 

* 1882 S 370. 1872 and 1861— Nil 
Note e 

1 (3j) 22 AIR 193a All GO (61) 56 AH 990 35 Cn L Jour 148S, ATunji La! v Emperor 

2 (01) 28 Cal 102 (104) Bidhu Chandahmv UoiiShatkk 
( 06) 11 Cal W N XI, Dedar ▼ Empfror 

Also see S 436 Note 4a 

3 ( 37) 21 AIR 1937 Cal 331 (335) 39 Cri L Jour 381 BJiagubhay Panchhodai y Bai Arnnda 

4 ( *>8) 15 AIR 1928 Lah 462 (463) 10 Lab 1 29 On L Jour 669, Ra}u v Em-peror (AIR 1927 Lai 
139 23 Cn L Jour 239 overruled) 

( 39) 26 AIR 1939 Lab 241 (215) 40 Cn L Jour 763, Edward Few y Emperor (Tbe only anthorit 
that can mVerleie is tbe Provincial Government ) 

( 3*^) 25 AIR 1933 Nag 74 (75) 39 Cn L Jour 116 ILR (1910) Nag 267, Laxruinrao Parashram v 
Et tperor (AlR 1928 Oudb 40^ 3 LneV 680 29 Cn L Jour 693 dissented from ) 

( 33) 20 AIR 1933 Cal 870 (374) 61 Cal 155 34 Cn L Jour 1100 Dahu Rout v Emperor (Reverse 


laiv disensscd.) 

< 31) 18 AIR 1931 Sag 169 (169) 27NagLBlC3 32 Cn L Jour 1222. Ganpat v Emperor 
( 3J) 22 AIR 1935 AU 60 (61) 56 AH 990 35 Crl L Jour 1133. Kurt]\ Lai y Emperor 
Also see S SClA, Note 2 

[But see (23) IS AIR 1923 Oudb 402 (403) 29 Cil L Jour 893 3 Loeb 630 Emperor y ShiK 

Datta (Following AIR 1927 IaN 189 S3 CnL Jour 239 vrbieh was overruled by AIR 1923 lAb 462 
10 Ub I 29 Cri L Jour 669 )J 
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appeal,® or on a leference to it under S 432 or s 43i,^ or S 433,® or m its original crnmflal 
jurisdiction 

AVhere the High Court dismisses a criminal revision application for default Of 
•oheie it passes an order to the prejudice of a party without providing sucli patty m 
opportunity foi being heard m support of his case, has the High Court power to restot® 
the case and hear the matter again on its merits? The answer to this question depeaifj 
upon the nature of the order passed bj the Court The powers of revision vested m te 
High Court under S 439 can only be exercised at the discretion of the Court if the circuo^ 
stances require it and ordinarily no party has a j tgJit to be heard m support of his case 
But vheie such a right is expressly given to the accused as under suh s. (2) to S 439 tie 
High Court 13 bound to provide an opjiottunitj to the accused before passing any orJer 
to bis prejudice It has therefore, been held that where an order is passed to the prejudice 
of an accused and by mistake or inadvertence, no opportunity liad been given to him to 
be heard in bis defence, such an order being wtlhout jurisdiction is not a jadgmw 
contemplated by this section and that the High Court has power to entertain a frc» 
icvision application to re consider the luatter'* Whcie, however, the sentence against on 
accused is reduced without notice to the CroWTi the Court has no iiower to re consider 1 8 
matter as the Crown has no right to be heard m the matter of sentence.*^ In 
cases where a criminal revision application is dismissed for default of the petitioner v 
High Court has no right to entcrlam a fresh application for the same relict” It has 
however been held by the High Courts of Lahore,*® Bangoon** and Calcutta*® that even 
in such cases the High Court has power to set aside the order of dismissal as an order o 
dismissal for default is not a judgment (which is presumably a judgment on ui®nt3 
contemplated by this section. See also Section 43^ Note 20 

t28)15AIRl9'’8Lah 462 (464) lOLahl 29 Cn L Jour 0G9 Raju v r>np«ror 
tSee ( 16) 8 AIR 1916 Mad S16 (517) 16 Cn L Jour 697, In re KanaTcasaihai (Reviaioa peW « 
missed on merita— No lc«sh petition on same matter lies)} , 

(But sea (27) 14 AIR 1927 All 724 (726) 29 CriLJour83 Srtpat Naraxn Singh x OahbarPi 
(Dissented from in AIR 1935 All 466 57 All 867 3C Cn L Jour 1286 )] . .. 

6 ( 39) 26 AIR 1939 Lah 244 (245) 40 Cn L Jour 763 Edivard Few r Emperor (The only author i; 
that can interfere with the sentence is the rroviocfal Goveronient ) 

• " an Stn?h v Empeivr 


peror (Even if any 

niateiials had been discovered which if they had been placed before Court the Court might have come 
a difierent coaclus on the Court has no pemer of review and the only remedy is to apply to Govemm®® 

(-70WT7„-,n ,«0 TT. > _ .r JTT _ 

£ ferenoe under S 433 

VIS ‘ho order on 

cnce — Order amounts to judgment — Snbscqnent revision apphcation by party at whose instanee 
reference was made~Bevision apphcation is barred as in eScct it seeks to alter or review previooJ P ® 
ment of H gh Court ) 

9 ( 24) 11 AIR 1924 klad 640 (64 1) 47 Mad 428 26 Gn Tt Jonr 370 Jii re Somu Naidu 

10 (24)11 AIR 19'’! Mad 640 (644) 47 Mad 428 26 Cn L Jour 370 7n re Eomu A’aidK 

( 27) 14 AIR 1927 Cal 702 (701) 55 Cal 417 28 Cn L Jour 831 Fai wih Pada v Kadantbi ii Dafl 
AlsoseoS 439 Note 45 

- V Emperor 


non payment of printing charges — . Held Coart had no power to re-bear ) 


on rejected lo* 
(Revision dl'* 


14 (*29)15 AIR 1923 Rang 283 (288) 30 Cnij Jotit749 Jbrahm v Emperor 

15 { 09) 10 Crl L Jour 287 (288 289) 3 Ind Cis 393 (Cel) Eibhuty Mohan x Dasimoni 
pUcat on dismissed cot heard and detennined on merits — It can bo restored to 6la and beard ) 
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As to the mhcreut power of tho Bigh Court m such cases see Note 6 
6 “Save as otherwise provided by this Code ” — The provisions of the 
section chould be rend as subject to any prOMSion of tlio Code which provides specifically 
for a reMew of judgment The following provisions admit of review of judgments m 
I'afticular ca«es 

(1) Section 395 providing for review of the sentence of w'hipping 

( 2 ) Section 432 providing for review of a case where questions of law are referred for 

decision by the High Court 

(3) Section 431 providing for review of judgment in contempt cases where the accused 

tenters an apology ^ 

( 4 ) Section 43G providing for a District Magistrate making further inquiry himself m 

respect of an order passed by himself’ 

<5) Section 480 ( 2 ) providing for cancellation or variation of an order passed under 
section 433® 

(6) Judgments and orders pasaid by an appellate Court are final except in cases 
provided for in chapter XXXII See S 430 As to whether S 430 which saves 
the right of revision m respect of appellate oiders has application to orders m 
appeal passed by the lltgh Court itsdf see s 439 Note 32 
The inherent powers of the High Court as stated la s 5C1A do not include tbs 
■power to review an order made by the High Court la its criminal jurisdiction That 
section merely declares that such inherent powers as the Court may possess shall not be 
deemed to bo limited or affected by anything contained in the Code it does not confer on 
the Court any new powers such as any power to review or alter orders passed by itself* 

370«* Instead of recording a judgment in manner hereinbefore 
Ties dese; Maju provided a Presidency Magistrate shall record the following 
tmte a juagmaat particulars — 

(a) the serial number of the case, 

(fc) the date of the commission of the offence 
(e) the name of the complainant (if any) 

* 1632 S 370 1872 and 18S1 — R I 

Note 6 

1 (3j) 22 AIR 1935 All 60 (61) 50 AH 990 35 Cn L Jour 148a £u Lai t Emperor 

2 (01) 29 Cal 102 (104) DtcLhu CluiTulalxm \ MaU Shaikh 
( 00) 11 Cal W N XI, Dedar v Emperor 

Also see S 436 Rote 4a 

3 ( 37) ‘’4 AIR 1937 Cal 334 (335) 39 CnL Jodi 381 Bhagubhax Panchltodat r Bai Arvxnda 

4 ( 28) IS AIR 1928 Lab 46'’ (463) 10 Lab 1 29 Cr> L Jour 669 Eaju t Emperor (AIR 19‘’7 Lab 
139 23 Cti L Jour 239 overruled ) 

(39) 26 AIR 1939 Lab 244 (245) 40CnLJoar 763 Edward v Emperor (The only authority 
that cm interfere is the provincial GormiineDt.) 

( 33) 25 AIR 1938 Rag 74 (75) 89 Cn L Jont 116 ILB (1940) Rag "CT Laxmanrao Parashram v 
Emperor (AIR 1928 Ondb 40'’ 3 Lock 680 29 Cn L Jour 893 diXaented from ) 

( 33) 20 AIR 1933 Cal 870 (874) 61Ctll55 34 Cn L Jour 1100 Da %w Rauf r Emperor (Beversed 
In AIR 1935 P C 69 62 Ind App 129 6’ Cal 983 36 Cn L Jour 833 (PC) co another pomt) 

( 29) 16 VlR 19-’9 Lab "97 (799) 10 Lab 241 SO Cit L Jour 815 Emperor v DAanna Lai (Oretniled 
in V1R1945 Lab 130 ILR (1944) Lab 391 46 Cn L Jonr 566 (SB) on another point) 

(35) •’2 AIR 1935 All 466(407 468) 36 Cn L Jonr l»86 57 All 667, Eanwan Lai v Emperor (Case 
latv discussed) 

( 31) 18 AIR 1931 Rag 169 (169) 27 Rag L B 163 32 Cn L Jour 122'’ Ganpal t Emperor 
(S') *>2 AIR 1935 All 60 (61) 56AU990 85 CM L Jour 1435 LeiJ r Emperor 

Also see S 561A Rote 2 

[But 6«e (23) 15 AIR 19'’8 Oudb 402 (403) 29 CM L Jonr 693 3 Luck 690 Emperor t SJntM 

Dana (Following AIR 1927 Lab 139 28 CnL Jour 239 which was oierrnled by AIR l^’l I«h 4C2 
10 Uh 1 29 Crf L Jour C69 )1 
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PBESIDENCY MAGISTRATE S JUDGMENT 


(c/) the name of the accused person, and (except in the case of an 
European British subject) his parentage and residence 

(e) the offence complained of or proved, 

(0 the plea of the accused and his examination (if any), 

(g) the final order, 

(h) the date of such order, and 

(f) in all cases in which the Magistrate inflicts imprisonment or 
fine exceeding two hundred rupees, or both, a brief statement 
of the reasons for the conviction 

Synopsis 

1 Scope of the eecuon 

2 Record ol particulars 

3 Plea and examination of the accused — Clause ({) 

A Recording reasons — Clause (i) 

5 Imprisonment 

hOTE to the Synopsis See the >,otes ind cated lot the following top cs 
Impr sonment — Refers only to suhstant vo Bensons — To be recorded br efly— Om ssion to do 

sentence See Note 5 so not scnonsly prcjod c ng accused— Irregular ty 

Slag strate— Referring to document on record— No cured by S 537 Bee Note 4 

ser oua object on See Note 4 Sect on — No appl cat on to proceed ngs under 

Om as on to record part cnlars— Only irregular ty Workman s Breach of Contract Act Seff 
See Note 2 Note 1 

1 Scope of the section —This sect on is an exception to s 567 and enacts that 
a Presidency Magistrate shall record the particular specified instead of record sg 
judgment as provided by s 367 * This section has no application to proceedings started 
under s 2 sub s (l) and s 3 of the Workman s Breach of Contract Act 1859 * 

2 Record of particulars — The direction to record part culars should bo str cUv 
follotved * The vanous particulars should be recorded m the form prescribed by the var ous 
High Couits* Where hoirever all tho important jmrticulars have been recorded the 
omission to record all the particulars m the form prescribed is only an irregulantj vhich 
can be cured under S 837 * 

3 Plea and examination of the accused — Clause (f) — The avoids if any 
in clause ({) do not control the provisions of s 312 under nhich the Magistrate is bound to 
record tho examination of the accused * No bard and fast rule is contemplated as to how 
the plea and examination of tho accused are to be recorded the entry therefore denies 
in the column was held sufficient compliance with the section where when the plea was- 
taken and the accused was examined he merely den ed having committed tho offence 

As to the effect of non compliance with the clause see s 537 Note 12 

4 Recording reasons— Clause (i) — In all cases where tho Magistrate passes 
a sentence of imprisonment or fine exceeding Es 200 ho should record briefly his reasons- 


Sect on 370 — Note 1 

1 (21)8 AIR 19'>1 Bom 374 (375) 45 Bom 672 22 Ci hJontn G S Fernaidetv E iperor 

2 (1900) 27 Cal 131 (13'’ 133) 4 Cal W N 201 Avwaw Das t Abcful Ra/ im 

Note 2 


Also see S 537 Note 12 

Note 3 

1 ( 21) 8 AIR 1921 Bom 874 (375 376) 45 Bom 672 
Also MO S 842 Note 4 

2 (*29) 1C AIR 1029 Cal 406 (106 407) 56 Cal 1067 SO Cti L Jour 520 Sada^ar y Emperor 


2CnLJourI7 O S Fernandetv Emperor 



rHEcicrNcr magistrate’s jcdoment 


(S 370 N 4-5) 2011 


for the coBMCtion It is enough if the ronsoM are liricfly stated,’ but it should be done in 
Bucb A manner tint the High Court may in religion be in a portion to judge bother there 
ivere sufliciont materials before the Alngistrito to support the coniiction* Thus, a mere 
statement that the offence is proved,* or that tho nccnseil Ins no defence to inalve * or that 
the Jlngistrato beheies tho progccution witnesses,* is not a compliance with tho proMSions 
of the section where howoaer, tho omission to record tho reasons has not seriously 
prejudiced tho accused,® os where the trying Magistrate has made a record of the c\iclcnco 
and other important matters and tho records aro modo availablo to tho Court, ^ tho 
irregularity will bo cured under S 637 Section 411 further enables the Magistrate to submit 
a statement of reasons where tho records aro called for by tbo High Court (under S 435) 
c\cn in cases where no reasons aro recorded at all by tbo Presidency Magistrate in bis 
judgment. But where tho conviction is pas&ed without proper reasons therefor, on evidence 
of which no record is taken and which is, therefore, not a\ailable to the High Court, the 
omission to record the reasons m sncli cases is a grave irregularity which will bo a sufficient 
ground for interference by the High Court ® Sco also section 637, Note 12 

The Precidency Magistrate is not bound to give any statement of reasons m case ho 
inflicts a fine of less than Rs. 200 but if he chooses to write A judgment m such a case it is 
his duty to give his findings on the facts proved ® 

5 "Imprisonment Tho word imprisonment contemplated by this section 
refers to the su^tantive sentence passed, it does not include the sentence of imprisonment 
ordered m default of payment of fine* 


Note 4 

1 (42) 29 Ain 1942 M&d 603 (604) 43 C» L 3oar $.>9 202 Ind Cas 603 Jn r« Dathtnamu) tin 
(Magutnte should give brief statenent of tessoos (or coaviction which would necessitate reference to 
prosecution as well as deleaee endenee ) 

( 04] 1 Cri L Jour 639 (S41) 31 Cal 933 8 Cd W H 639 Etnamdu v Emperor 

(26) 13 AIR 1626 Cal U09 (1111) 27 Cn L Jour 1131 Hulmu Pndn I>ei> v Emperor (Under S 370 
there is no senoos objection to the Magistrate s refetnog to a docoment on the record instead of taking 
the trouble to te'wnCe those portions of it which should have been included in his final order) 


3 (1900) 27 Cal 461 (462) 4 Cal W N 467 Natabar v Provash 
{ 66} 13 Cal 272 (273) Taeoab t Adamion 

[See (26) 13 AIR 1926 Cal 692 (69>} 27 Cri L Jour llO Isnatl Shay Emperorl 

4 (1900) 27 Cal 461 (461, 462) 4 Cal AV N 467 Natabar Ohose t Prouash Chunder 

5 (42) 29 AIR 1942 Mad 603 (G04] 43 Cn L Jour 869 202 Ind Cas G03 In re Dashxnamurthi 
(Jlagistrate tncrelj sajing that he believed prosecution witness without notiug their evidence and 
without an; reference to defence evidence— S 370 ( ) is not eomphed with ) 

( 15) 2 AIR 1915 Bom 137 (137) 16 Cn L Jour 771 (771) SAanfear v Emperor 

6 ( 24) 11 AIR 1924 Mad 799 (890) 25 Cn L Jour 1084 In re Thurman (Accused found guilt; of 
assault in pubhc street— Mo prejud ce b; failure to record finding as to breach of the peace ) 

(1900) 27 Cal 461 (462) 4 Cal WN 467, Natabar Okosef Pfooash Chunder 

(S'*) 19 AIR 1933 Cal 655 (656) 33 Cti L Jour 729 ShamM Khellry v Emperor (Where evidenco 
and statements ol the accused were recorded failote to give reasons did not prejudice the accii^ ) 

(See ( 15) 2 AIR 1915 Bom 137 (137) 16 Cn L Jour 771 (771), SAaiiAar v Emperor ] 

7 (23) 10 AIR 1923 Mad 165(186) 4CMad253 24 Cn L Jour 84 /n re Zlertcnh 

8 ('23] 10 AIR 1923 Mad 185 (186) 40Mad2S3 34 Cri Ii Jour 81, /ii re DertetsA 
( 04) 1 Cri L Jour 527 (5'’8) 8 Cal W N 537, Tooltep ▼ Emperor 

( 29) 19‘’9 Mad Vf N 892 (893) MaAabooli Khan v Emperor (Evidence meagre ) 

{ 86) 13 Cal 272 (274) Eacoob v Adamton (Piejudioe Is presumed ) 

S (33)20 AIR 1933 Cal 632 (533) eOCaI636 34 Cri (• Jour 10o9 Nahxkani Chatterjee y Pehare 

Note S 

1 ( 87) 14 Cal I74 (175) lloUram v Ealaseeram 
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COPr OP JUDGMENT TO BE GIVEN TO ACCUSED 


3V1.* (/) On the application of the accused a copy of the judgment 
Copy of judgment etc or, when he so desires, a translation in his own 
to be g 7en to accused on language, if practicable, or m the language of the Court 
uppicaton shall be given to him without delay Such copy shall 

in any case other than a summons case, be given free of cost. 

(2) In trials by jury in a Court of Session, a copy of the heads of 
the charge to the jury shall, on the application of the accused, be given to 
him without delay and free of cost 

(j) When the accused is sentenced to death by a Sessions Judge 
Case of person sen such Judge Shall further inform him of the period within 

fenced to death which, if he wishcs to appeal, his appeal should be preferred 

1 “ On the application of the accused *' — Under this section the accused 
13 entitled to a copy of the judgment only on Ins application The undermentioned cws 
decided under the Code of 1872 wherein the grant of copies has been held to be compulsory 
and mdejendent of any request on tbo part of the accused are no longer of any impor 
tance* See also Notes on Section 519 

2 Court fees — "^herc a copy is granted under this section free of cost it not 
also necessary to aOis any court fee stamp on it nben preferring an appeal ^ 

3 Limitation for appeal against sentence of death — The period of 
limitation prescuhed for an appeal from a sentence of death passed by a Court of Scss on 
is seven days from the date of the sentence See Art 150 of S'-b i of the Limitat on Act 

372*f The original judgment shall be filed with the record of 
Judgment when proceedings, and, where the original is recorded in a dillsf***^ 
to be translated language from that of the Court, and the accused so reqvif®® 
a translation thereof into the language of the Court shall be added to such 
record 

1 Scope of the section. — The Court is bound where the accused so requires 
to furnish a translation of the judgment where it is recorded m a different language from 
that of the Comt^ but this section appLcs only to judgments and final orders in the nature 
of a judgment and has no application to orders on interlocutory applications or to adiniuis 
trative orders * See also Sect on S69 Note 2 

Court of Sess on to 373. J In cases tried by the Court of Session, the 

send copy of find ng Court shall forward a copy of its finding and sentence 
and sentence to D s (if any) to the District Magistrate within the local limits 
tnet Mag strate of whose jurisdiction the trial was held 


• 1882 S 371 1872 S 4M 1861 — N 1 

f 1882 S 372 1872 S 464 1861 S 429 

I 1882 S 373 1872 S 302 1861 S 384 


Section 371 — Note 1 

1 ( 73) 1S73 Hal 73 (73) 

( 68) 9 Suth W B Cr 10 (19) Tn re Rum Chunder 

Note 2 

1 ( 88) 1888 Bat 361 (364) Queen-Empreu t Bagla 

Section 372 — Note 1 

1 S«(ieC3)I BomnOBOr 17(19] T ilatanytUAuftaii , 

2 ( 72) 1872 Rat 61 (61) Iteg t Pandurang (Cue under Code of 1861 — Sect on appl ee to “““ 
Orders passed) 



•surmssioN or death semenoe 


[S 374 N 1, S 375] 2018 


CHAPTER XXVII 

OF THE SUBMISSION OF SENTENCES FOR CONFIRMATION 

374. * When the Court of Session passes sentence of death, the 
Sentence of death proceedings Shall bc Submitted to the High Court and the 

to be submiUed by sentence shall not be executed unless it is confirmed by 
Court of Se'^i on the High Court 

1 Scope and object — The L^islature has proiidecl in the confirmation 
proceedings a final snfegnai'd of the lifo and liberty of the subject in cases of capital 
sentences The High Court bos been gi\cn mde powers under this chajter in order to 
ire\ent an> iioasible miscarriage of justice’ Similar reference is also provided under 
special law s in the case of sentences of death passed thereunder * 

References for confirmation can be made onlj m cases of sentences of death^ 

The records transmitted to the High Gonrt in a confirmation case must be complete * 
As to the time within which reference should bc made see the undermentioned case ® 
The section does not make it a condition precedent to the confirmation of a death 
•sentence that the proceedings shall be submitted b> the Court of Session If it is brought 
to the notice of the High Court that the Sessions Judge had omitted to send the record for 
confirmation the High Court can in the exercise of its powers of revis on call for the 
record and deal with it according to law * See also S 439 and Notes thereon 

375. + (f) If when such proceedings are submitted the High Court 
rower to direct thinks that a further inquiry should be made into, or 

-further inquiry to be additional evidence taken upon, any point bearing upon 
mide or additional the guilt or innocence of the convicted person, it may 
eridence to be taken make such inquiry or take such evidence itself, or direct 
It to be made or taken by the Court of Session 

■ 1882 S 374 , 1872 S 287, para t 1881 S 380 

f 1892 S 379 , 1872 S 289 , 1861 S 400 

Section 374 — Note 1 

1 ( 21) 8 AIR 1921 Sind 81 (85 89) 23 Cri I. Jour S3 15 Siod L B 103 (FC) Gitl v Emperor 
{ 95) 1895 Bat 806 (614) Queen Enprets v Kallappa 

2 (44) 31 AIR 1941 PC 1 (12 13) 1944 FOR Cl ILR (1944) Nag 300 23 Pat 159 ILR (1944) Ear 


Emperor (Death sentence passed by Special Judge under Ordinance 2 of 1942 — S 3 (1) of Special Cnmi 
nai Courts (Repeal) Oed nance makes it incninbent on High Court to consider confirmation of death 
sentence in the same way as it should cons der the confirmation of a death sentence passed by a Sessions 
Judge under the Cr minal Procedure Code ) 

T Emperor (See S 3 (2) Bengal 


Emperor (Do) 


) itonoranjan Bhaltachttrj!/<^ t 


from such sentence.]] 

Also see S 376 Note 1 

4 ( 71) 15 Sutb IV R Cr 16 (17), In re Copal IlajjaiH (The record of the defence set up In the Bess ona 
Court was wanting in this reference.) 

5 ( 84) 7 Mad H 0 B App xxi (*il) 

« (44)31AIR 1944 Sinde3[83) 45CriIiJoar593 912 LC 35’{FB), ParcAo ErtrMraw t Emperor 
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COPT OP JUDGVENT TO BE GIVEN TO ACCUSED 


371,* (/) On the application of the accused a copy of the judgment, 
Copy of jndgment etc , or, when he so desires, a translation in his own 
to be given to accused on language, if practicable, or in the language of the Court 
iippi cation shall be given to him without delay Such copy shall 

in any case other than a summons-casci be given free of cost. 

(2) In trials by jury in a Court of Session, a copy of the heads of 
the charge to the jury shall, on the application of the accused, be given to 
him without delay and free of cost. 

(3) When the accused is sentenced to death by a Sessions Judge 
Case of perwn sen such Judge shall further inform him of the period within 

fenced to death which, if he wishes to appeal, his appeal should be preferrei 

1 “On the application of the accused ” • — Under this section the accused 
IS entitled to n. copj of the judgment onlj on hi9 application The undermentioned casta 
decided under the Code of 1872 herein the grant of copies has been held to be compulsory 
and independent of any request on the part of the accused are no longer of any imi®r 
■tance ^ See also Notes on Section 548 

2 Court fees — here a copy is granted under this section free of cost it u uot 
also necessary to affix any court fee stamp on it when preferring an appeal^ 

3 Limitation for appeal against sentence of death — The 
limitation prescribed for an appeal from a sentence of death passed by a Court of Sesioa 
is seven days from the date of the sentence See Art 150 of Seh i of the Limitation Act 

373.1 The original judgment shall be filed with the record of 
Judgment when proceedings, and, where the original is recorded in a differs” 
“to be translated language from that of the Court, and the accused so require^ 
■a. translation thereof into the language of the Court shall be added to sue 
Tccord 

1 Scope of the section. — The Court is bound n here the accused so reqmf®* 
to furnish a translation of the judgment where it is recorded m a different language fro 
that of the Court* hut this section applies only to judgments and final orders in the luitiire 
of a judgment and has no application to orders on interlocutory applications or to admiaiS' 
trative orders * See also Section SGO Note 2 

Court of Se sion to 373. t In cases tried by the Court of Session, the 

Fend copy of finding Court shall forward a copy of its finding and sentence 
and sentence to Dis (if any) to the District Magistrate within the local limits 
tnet Magistrate of whose jurisdiction the trial was held 


* 1882 S 371 , 1872 S 464 1861 — Nil 

■f 1882 S 372 , 1872 S 464 . 1861 . S 429 

t 1882 S 373 , 1872 S 302 , 1861 S 384 


Section 371 — Note 1 

1 (73)lS73 1iat73^73) 

( 68) 9 Snth W E Cr 19 (19) In re liam Chunder 

Note 2 

1 ( 88) 1888 Rat 364 (3G1) Queen-Empress r Itagia 

Section 372 — Note I 

1 See (1863) 1 Bom 11 0 R Ct 17 (19) Ikg v jBatanji phtikan - 

2 ( 72) 1872 Rat 61 (61) Re? v Pandurang (Case under Coda of 1861 — Section applies w “ 
orders passed ) 


SUBMISSION OF DEATH SENTENCE 


IS 374 N 1,S 375) 2013 


CHAPTER XXVII 

OF THE SUBMISSION OF SENTENCES FOR CONFIRMATION 

374. *^ When the Court of Session passes sentence of death, the 
Sentence of death proceedings shall be submitted to the High Court and the 

to be sobmitfed by sentence Shall not be executed unless it is confirmed by 
Court of Ses= on the High Court 

1 Scope and object — The Legidature has protided m the confirmation 
proceedings a final safeguard of the life end hberty of the subject m cases of capital 
sentences Tbo High Court bos lecn giten tvidc poweis under this cbajter in order to 
pcetent any possible miscarriage of justice* Similar reference is also protided under 
special laws in the ca=c of sentences of death passed thereunder^ 

references for confirmation can be made onlj in coses of sentences of death ® 

The records transmitted to the High Court in a confirmation case must be complete * 
As to the time ivithm ubicb reference should be made see the undermentioned case ® 
The section does not make it a condition precedent to the confirmation of a death 
•sentence that the proceedings shall be submitted bj the Court of Session If it is brought 
to tbe notice of the High Court that the Sessions Judge had omitted to send the record for 
coafirmat on the High Court can in the eierciso of its powers of levision call for the 
record and deal ith it according to lau ® See also S 439 and Notes thereon 

375. + (/) If when such proceedings are submitted the High Court 
Power to direct thinks that a further inquiry should be made into, or 

-furti et inquiry to be additional evidence taken upon, any point bearing upon 
mode or additional the guilt or innocence of the convicted person, it may 
ewdence to be taken make such inquiry or take such evidence itself, or direct 
It to be made or taken by the Court of Session 

* 1382 S 374 , 1872 S 287, pare 1 1881 S 380 

\ 1882 S 378 , 1872 S 289 , 1881 S 400 


Section 374 — Note 1 

1 ( 21) 8 AIR 1921 Siod 84 (85 89) 23 Cri D Jour 33 15 Siod L R 103 (FC) Qul t Emperor 

( 95) 1895 Rat 806 (814) Queen Empress t Kalhppa 

2 (44) 31 AIR 1944 rC 1 (12 13] 1944 FCR61 ILR (1941) Nag 300 23 Pat 159 ILR (1S44) Ear 
8 45 Cn L Jour 413 211 lad Gas <>56 (FC) Fiare Dvsadh t Emperor (Death sentence passed by 
Special Court under Special Grim nal Goarts Ordinance 2 [It] of 1942 — Case has to be reviewed by a 
review Judge under S 8 (a) compuL>ori]y and aotomaticaUy — Ord nance 19 of 1943 cooung into force 
thereby repeal ng Ordinance 2 [II] of 1942 — Judgo passing the sentence or the Sessions Jndge for the 
t me being can still refer it for eonfirmat on of High Court anderCbap XXVII Cr P C ) 

(44) 31 AIR 1944 S nd 83 (85) 45 Cn h loot 598 212 Ind Cas 332 (FB) Parelio Eewalram v 

Emperor (Death sentence passed by Special Jndge under Ordinance 2 of 1942 — S 3 (1) of Special Cnmi 
nal Courts (Repeal) Ordinance makes it menmbent on High Court to cons der conhrmation of death 
sentence in tbe same way as it should cons der the c»nfirmatioa of a death sentence passed by a Sessions 
Judge under the Crun nal Procedure Code ) 

V Emperor (See S 3 (2) Bengal 


Emperor (Do ) 


ilenaranjan Bhattaeharjya v 


from such sentence ]] 

Also see S 376 Note 1 

4 (71) IS Soth R Cr 16 (12) In r< Copal Hayjain (The record of tbe defence set up In tbe Sessions 
Court was wanting in this reference.) 

5 ( 84) 7 Mad H C R App xxi (xxi) 

« (44) 31 AIR 1914 Smd 63(95) 45 Cn L Jour 593 212 IC 352[FB).PflreAo EeunJram t ^ 
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POWER TO DIRECT FURTHER INQUIRY, ETC. 


( 2 ) Such inquiry shall not be made nor shall such evidence be taken 
in the presence of jurors or assessors, and, unless the High Court other- 
wise directs, the presence of the convicted person may be dispensed with 
when the same is made or taken 

( 3 ) When the inquiry and the evidence (if any) are not made and 
taken by the High Court, the result of such inquiry and the evidence shall 
be certified to such Court 

Synopsis 

1 Further enquiry I 3 Presence ot the accused 

3 Additional evidence I 4. Appeal 
NOTE to the Synopsis See the holes indicated tor the following topics 
Comparison with S 428 See Note 2 rortlicr enquiry— Additional eridence not needed 

Confession tutored by Magistrate — Examination of ^ 

Magistrate directed See Note 1 Insamty of accused — Direction for medical ooset* 

Confession wrongly rejected hy Sessions Court See vation and report See Note 1 
Note 2 Reference to prior statements to police See Note*’ 

1 Further enquiry — If on the reference under s 374, the High Court thinks 
that a further enquiry 13 to be made, or additional evidence i3 to be taken regarding the guilt 
or mnoeence of the accused, it may make such further enquiry, or take such additional 
evidence itself, or direct the Court of Session to do so Further enquiry nould ordinarily bo 
ordered, when there is any defect in the procedure adopted m the Court of Session Thus, 
where the question was, if the accused was insane at the time ho committed the murder of 
bis nife and where there was evidence that the accused spoke bke an insane man on the 
day previous to the murder, and there was no evidence of any reasonable or probable cause 
for any jealousy on his part by reason of any evil conduct on the part of his wife, and the 
assessors found that the accused was not of sound mind, the High Court held that it 

a “defect of enquiry' not to have placed the accused under medical observation The High 
Court consequently directed the Court of Session to place the convicted peisou under 
medical observation for a month, and then forward tho case to them, with the evidence of 
the medical ofheer and opinion of the Sessions Judge ^ "Where again the prisoner vas 
convicted on the sole evidence of his confession, which he alleged had been tutored by the 
Magistrate who recorded it, the High Court directed the examination of that Magistrate 
on the question of the alleged tutoring* The words "further inquiry should he made into 
or additional evidence taken upon’ show that ’ further inquiry’ does not alwajs in\olve 
the taking of additional evidence "Further inquiry ' also includes the consideration of the 
evidence already taken ® 

2 Additional evidence — Additional evidence will be directed to he taken 01 
taken hy the High Court itself when such evidence has been improperly rejected by the 
Court of Session as m the case of a confession wrongly rejected,^ or when the evidenco 
already on record is insufficient for arriving at a proper decision Thus when the evidence 
as to the prisoner 3 state of mmd was insufficient additional evidenco was called for* 

Where during the course of the trial, the accused applied to be allowed to call fou 
certain evidence material to Ins defence, and the Court of Session improperly refused to 

Section 375 Note 1 

1 (18G4) 1 8utb W R Ct 1 (1) Queen v Shetk iltista/a 

2 ( 95) 19 Rom 193 (193) Empress v Pahujt 

3 (91) 14 Mad 331 (337, 311) 1 Mad I* Jour 313 2 Weic 557 (PB) Queeti Etnpress v Dalaiui* 

nalam&i (Case under S 439 } 

[See also ( 88) 15 Cal 608 (620, 621) (FB), Hart D«s Sanyal v SantuUa (Do )] 

Alsn ECO S 436 Note 8 

Note 3 

1 ( 01) 25 Bora 168 (174) 2 Bom L B 761, Queen Empress ?, Basavanta 

2 (66) 1686 Rat 229 (236 237), Queen-Empreuv Nepal 



roTiVEn TO DIHECT FOninEn i^QUmi, etc |S 375 N 2-4, S 376] 2015 

Knnt his application the High Court pennittcd him under tins aoction to produce such 
eMdcncc* 

Under this section additional OMdcncc can bo taken on any point bearing on the 
guilt Or innocence of the accused xrhile ondcr S 428 additional evidence can bo taken 
whene%er the api'vUatc Court thinks it ncccssarj Thus under S 423 an appellate Court 
maj tc't the value of a statement made I j adofcnco\iitncs3 b> taking additional evidence 
in appeal * uhilc under this section testimony of witness cannot bo tested b> admitting 
additional evidence Thus tl e High Court cannot refer to the earlier statements made by 
the mtnes os to the police u ilh a \ len to discredit such itncsses ® 

\MierG the circumstances called for the reopening of the whole case owing to a 
graie irrcgulantj m irocedure it was lield that the proper course was to set aside the 
conviction and order a re trial instead of directing additional ovidence to bo taken under 
this «ection® 

3 Presence of the accused — The ircsence of the accused could be dispensed 
with when the High Court is recording additional evidence* 

4 Appeal — 'SMiere on a reference the High Court had pronounced its decision it 
was held that the aceuaed had no further right of appeal though at the time of reference 
he could have preferred an appeal * 

Power of High Court 3 * 76 .* In any case submitted under section 374, 
to confirm sentence or whether tried with the aid of assessors or by jury, the 
annul conv ct on High Court 

(a) may confirm the sentence, or pass any other sentence warranted 
by law, Of 


* Code of 1882 S 376 — Same 
Code of 1872 S 288 

288 In any ea«e so referred whether tr ed w th assessors or by jury the E gh Court may either 
Pouer of Htgh Court confirm the sentence or {loss any other sentence warranted by law or may 
to eoit/im srnfence or amiul the conv ct on and order a new trial on the same or an amended 
annul eonuchon charge or may ac^ t the accused person 

Code of 1861 S 399 

399 In any case so referred the Sudder Court nay e thee confirm the sentence or pass any other 
Pouer of Sadder Court sentence wsmnled by law or may annul the convictioo and order a newtriaj 
to confxm rnerse £e on the same or an amended charge If the case shall have been tried by the 
sentence Court of Session with the a d of assessors it shall further be competent to 

the Sudder Court to acquit the accused person and order his discharge 

3 ( 11) 12 Cri L Jour 412 (420) 11 Ind Cos 696 (Lah) Bhagwan Eaur T Crown 

12 AlB192b'Maai06Ul)^ 25Cnlj3our4t»l Ire « Karaya la Mefton 

4 ( 28) 15 AIR 1928 Mad 1174 (1175) 30 Cn L Jour 133 Subraj lanta Iyer t Emperor 
( 25] 12 AIR 1925 blad 106 (109) 25 Cn Ii Jonr 401 In re Naraya la Uenon 

5 ( 17] 4 AIR 1917 F C 25 (29) 44 Cat 876 18 Cn L Jour 471 41 Ind App 137 13 hag L B 100 
(PC) Dal Sxngh v Empifror 

[See however ( 43) 30 AIR 1943 Ca! 631 (527) I L B (1913) 1 Cal 513 43 Cci L Jour 99 209 Ind 
Ca3 206 Emperor y Lai ilia (Where in a casein which them is a reference under S 374 and also 
an appeal by the accused the Scss ona Judge m his letter of reference bring, to the notice of the 
II gh Court that certain valuable materials such as statements to police wh ch d d not implicate the 
name of the accused which could and should have been put in evidence in favour of the accused were 


6 


JTari 


Note 3 

1 ( 06) S All L Jour Ifn Shea Aehal Singh t Emperor 
Note 4 

1 (67) 1867 Pun Be ho 33 Cr p S5{oSl CreiCR v Seejun Smjfc. 
Also gee S 410 hole 1 
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HIGH COURT S POWER TO CONFIRM SENTE^CE ETC 


(i) may annul the conviction, and convict the accused of any 
offence of which the Sessions Court might have convicted him 
or order a new trial on the same or an amended charge or 
(c) may acquit the accused person 


Provided that no order of confirmation shall be made under this 
section until the period allowed for preferring an appeal has expired or if 
an appeal is presented within such period, until such appeal is disposed of 


Synopsis 

1 Scope I A May annul the convict on 

2 May confirm the sentence I 5 Convict the accused of any offence 

3 Commutation of sentence 1 6 New trial 


KOTE to the SynopS 3 See the Notes md cated for the follow ng top cs 


Age or sex— Reduct on of sentence See Note 2 
C rcumstant al ev dence — Death sentence — Or 
transportat on for 1 fe See Note 2 
Compared w th Ss 423 and 418 See Note 1 
Compared w th Sa 374 See Note 1 
Conv ct on annulment and acqu ttal See Note 4 
Dead body not found^Lesser sentence See Note 3 
Delay — No confinnat on of death sentence See 
Notes 2 a d 3 

Doubt as to part tahen by accused — Lesser sen 
teace See Note S 

Insuffie ent grounds for refuel of confirm&t on 
See Note 2 


Jadgea summng up enforc ng his o vn v e r — 
Re tr al See Note 6 

Jury serdet — II gh Courts power See Notes 1 
and 4 

Non-eompl ance w th S 297 — Re trial See Note 6 
Phys cal cond t on of conv ct See Note 3 
Proof of mot s e See Note 
Reduct on of sentence See Note 3 
Seveml conv cts for one o urder — No ground for 
commutat on See Note 3 
Sect on 84 Penal Code See Note 3 
Wrong and improper — Sentence net confiiot^ 
See Note 2 


1 Scope — la dealing Tvith an appeal the High Conrk cannot interfere with the 
verdict of the jnry unless snch verdict is erroneous ouing to a misdirection by the Judge 
or to a misunderstanding on the part of the jury of the lau as laid down by the Judge 
But m the case of a reference under S 374 the powers of the High Court are not bo Iim 
and it is open to the High Court to go into the /acts and to come to the conelus on that 
the finding of the jury is an unsafe finding or is not justified by the evidence on record 
The High Court is thus empowered m such cases to sulstitute its own finding in the plic® 
of the verdict of the juiy even though the verd ot is unanimous® There seems to be no 


Sect on 376 — Note 1 

1 ( 45) 32 AIR 1945 Lab 105 (113) I L B (I94v) Lah 290 47 Cn L Jour 4 220 Ind Cas 467 (FB) 

Abdul Eahtm v EmpeTor 

( 37) 24 AIR 1937 S nd 162 (164) 38 Cr L Jour 808 31 S nd L R 82 Khadt n v Emperor (Sectioa 
376 13 to be read w th S 418 (2) ) 

( 36) 23 AIR 1936 Cal 73 (83) 37 Cr L Jour 394 63 Col 9‘*9 Benoyendra y Emperor 
(31) 18 AIR 1931 Cal 178 (183) 32 Cn L Jour 190 (FB) Emperor y Panehu Shaikh 
( 27) 14 AIR 1927 Cal 631 (633) 28 Cn L Jour 74*’ Emperor y Bajab dU Faktr (Ent re case 3 
open to the B gh Court ) 

( 21) 8 AIR 1921 S nd 84 (87 88) 15 S nd L B 103 23 Cr L Jour 33 (FB) Gul v Emperor 
( 32) 19 AIR 1932 Fat 30'^ (302) 34 Cn L Jonr 63 Emperor y Rash Bel an Lai 
{ 98) 2 Cal W N 49 (50) Queen Empress y Chatradl ar% Ooala (Soma accu ed Bentenced lo death 

n n •>" acQ 


( 

( 

Also see 8 418 Note 4 

2 ( 46) 49 Bom L R 163 (170) (DB) Emperor y NarJ ar% Oa ipat (Beterenoe under S 374 — Whole 
case 13 reopened and H gh Court U bound to go Into &c(3 as well as law even though cony ct on U 
based on nnan moos yerd ct — AIR 1915 Bom 243 16 Cn L Jour 816 approyed ) 

(15) "AIR 1915 Bom "43 (214) lGCnLJonr816 Dajs Tesaba v Emperor (la cases of references 
under S 374 Bombay II gh Court a pract ce la to re-open the case both O0 facts aod law — Fer 
Batchelor J ) 

( 21) 8 AIR 10"1 S nd 84 (87 65) 15 B nd L R 103 23 Cn L Jour 33 (FB) Gi I r Emperor 



men COURT s tower to confirm sentence eto 
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Btatutorj limit to the pokier of the High Conct m this Iwhalf The ^holo broad question of 
the guilt or innocence of tlie accvwd i3 beforo the High Court and not merely the question 
of la'u ns to e\idenco ns m an appeal under S 418 or questions of misdirection by tho 
Tudge or of misunderstanding on the part of the jury as under S 423 (2) ® As a matter of 
fact it has liocn hold that in tho case of n rcfcionce undei s 374 the question of misdiicc 
tion IS not of much imixirtance as the High Court is obliged to come to its own mclepondent 
conclu ion as to the guilt or innocence of the accused imlcpendentl> of tho aerdict of tho 
]ur> 01 e\en of the oiinion of the Judge* Indeed tho Legi-^lature has provided m a 
reference under S 374 a final safeguanl analogous to the functions of the Homo Office m 
England anl has laid this duty on tho High Court® Of coirse tho High Court has got 
this poTver onlj m cases aihere the scnUnco of death has been passed ® 

But the High Court will act with great ciicuraspection bcfoie it sets aside tho 
■verdict of tho jurj It will generally interfere where the evidence which might havo 
materially affected the finding has been improperly rejected or admitted or where the 
jury were improperly charged or where they nusunderatood the trial Judge s direct ons or 
where the pro\ed facta are wholly msnfficicnt to support their verdict® 

The section empowers the High Court to confirm tho sentence only after the 
disjxiaal of appeal if any by the accused Thus the power conferred on a High Court 
under this sect on is subject to the result of appeal under s 418 If the appeal itself 
succeeds on its own grounds its result should not be allowed to be effected by the e^erc se 
of any power conferred on the High Court by ss 374 to 376 In such a case it has been 
held that it is not open to the High Court to convict the accused on its own nppieciation 
of facts An order of retrial by the jury is the only course left to the High Court if it does 
not acquit or discharge the accused * But it has been held that in an appeal under S 440 
m a case tried by a jury under chapter xzxiil the High Court on finding instances of mis 
direction or non direction of jury m the lower Court or that inadmissible evidence has been 
admitted by such Court is not bound to order a re trial but may maintain the conviction 
if on its own appreciation of the evidence after eicludmg the inadmissible part of it it 
considers the guilt of the accused as established 

2 May confirm the sentence — Before the High Court confirms the sen 
tence of death it will see if the verdict of the jury is supported by the evidence on record* 
and 13 Eight on the facts before it* As a matter of fact the death sentence will not be 

3 (21)8 AIR is*!! Smd 84 (88) 15 S ad L B 103 23 Cri L Jour 33 (FB) Gul v Emperor 

4 ( 38) 25 AIR 1938 Cal 6 (10) 39 Cri L Jour 308 Emperor ▼ Durga Charon Sing 

( 36) 23 AIR 1936 Cal 73 (83j 37 Cn L Jour 394 63 Cat 929 Benogendra Chandra y Emperor 
(It should hoveTec attach greatest poss ble we gbt to verdict of jaiy i{ answeriQg reasonable test ) 

(23) 13 AIR 4923 Cal 430 (432) 29 Cr Ij3oor546 Uoarat Gi4 £han v Emperor 

5 (21)8 AIR 19*11 Smd 84 (89) IS Smd L R 103 23 Cn L Jour 33 (FB) Gul v Emperor 

6 ( 73) 5 N W P H C K ISO (132) Queen v Aman 
Also see B 374 Note 1 

7 (38) 25 AIR 1938 Cal 220 (2^1) 39 Cn L Jour 511 EuwansH CTiBWiro V Emperor (Uaaaimous 
vecd ct of }ury — H gh Couit reluctant to interfere ) 

( 36) 23 AIR 1936 Cal 73 (83) 37 Cn L Jour 394 63 Cal 929 Btnoyendra y Emperor 

8 { 21) 8 AIR 19->1 S nd 84 (88) 16 Siad L B 103 23 Cn L Jour 33 (FB) Gul v Emperor 

9 ( 4'’) 29 AIR 1942 Cal 6‘’4 (627) 43 CnLJoor860 ‘»0> Ind Cas 604 (DB) Emperor t Euibuffa 
(Oitfer) 

10 { 45) 32 AIR 1945 Lah 105 (123) I L B (1945) Eah 2M 47 Cn L Jonr 4 220 Ind Cas 467 (FB), 

ilaJ im V Emperor 

Mote 2 

1 ( “>6) 27 Cn L Jour 378 (379) Si Ind Cm 890 (Cal) Arehed Jl, y Emperor 
( 26) 13 AIR 19'’6 Nag 368 (370) 27 Cri L Jour 731 Dad%Lodh\y Emperor 

2 (24) 11 AIR 1914 081625 (6'’8) •’CCnLJourS Uajsenulla Sheikh y Emperor 

( 66} 18‘i6 Rat 2‘’9 (230) ^ueen Emprreu y Nepal (It is the doty of the High Court to examine the 
facta cf the case and Con< der the circum.tanoes if any la favour of the accused to see whether they 
lend to ac<]Utttal or commutation of capital sentence ) 
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HIGH COUBT’S PO'WER TO CO^FInM SEMEhCE, ETC 


(6) may annul the conviction, and convict the accused of any 
offence of which the Sessions Court might have convicted him, 
or order a new trial on the same or an amended charge, or 
(c) may acquit the accused person 


Provided that no order of confirmation shall be made under this 
section until the period allowed for preferring an appeal has expired, or, if 
an appeal is presented within such period, until such appeal is disposed of 
Synopsis 

1 Scope t 4 May annul the conviction 

2 May coniirm the sentence I 5 Convict the accused of any offence 

3 Commutation of sentence I 6 Mew trial 


NOTE to the SjnopSis See the liotes indicated for the following topics 


Age or sex— Reduction of sentence See l*ote 2 

Circumstant al cvudence — Death sentence Or 

transportation for life See Note 2 
Compared with Ss 4‘’3 and 418 See Note 1 
Compared with Sa 374 See Note 1 
Conv ction annulment and acquittal See Note 4 
Dead body not found— Lesser sentence bee Note 3 
Delay — No confirmation of death sentence See 
Notes 2 and 3 

Doubt as to part taken by accused — Lesser sen 
tence See Note 3 

InsufSeient grounds for refusal of eonfirmatioa 
See Note 2 


Judge a summing up enforcing his own view — 
He-trtai See Note 6 

Jury verdict ~ II gh Court a power See Nol« 1 
and 4 

Non-complianco with S 297— Re trial See Note 6 
Physical condition of convict See Note 3 
Proof of motive See Note 2 
Reduction of sentence See Note 3 
Several convicts for one murder — No ground for 
commutAt on See Note 8 
Section 64 Penal Code bee Note 3 
\\rODg end improper — Sentence cot confirmed 
See Mote 2 


1 Scope — In dealmg vilh an appeal the High Court cannot interfere vith the 
terdict of the jury unless such verdict is erroneous owing to a misdirection by the 
oc to a misunderetanding ou the part of the jury of the law as laid dortTi by the Jadge 
But in the case of a reference under S 374 the powers of the High Court are not so limited 
and it IS open to the High Court to go into the /acts and to come to the conclusion that 
the finding of the jury is an unsafe finding or is not justified by the evidence on record 
The High Court is thus empowered m such cases to substitute its own finding in the plwo 
of the verdict of the jury, even though the verdict is unanimous* There seems to be no 


Section 376 — Note I 

1 ( 45) 32 AIR 1945 Lah 105 (113) I D R (1945) Lah 290 47 Cn L Jour 4 220 Ind Cas 4G7 (FB) 
Abdai BahiTTt v Emperor 

( 37) 24 AIR 1937 Sind 102 (164) 38 CrI L Jour 808 31 Sind LR 82 Khadimr Emperor (Section 

376 13 to be read with S 416 (2) ) 

( 36) 23 AIR 1936 Cal 73 (83) 37 Cri L Jour 391 63 Cal 9‘’9 Benoyendra v Emperor 

( 31) IS AIR 1931 Cal 178 (183) 3’’ Cri L Jour 190 (FD) Emperor v Panehu Shaikh 

(27) 14 AIR 1927 Cal 631 (633) 28 Cn L Jour 742 Emperor v Jiajab Ah Fakir (Entire case u 
open to the H gh Court ) 

( 21} 8 AIR 1921 Sind 84 (87 88) 15 Smd L B 103 23 Cu L Jour 33 (FB) Qul T Emperor 

( 32) 19 AIR 1932 Pat 302 (302) 34 Cn L Jour 83 Emperor Y Bash Behan Lai .i, d 


( 

( 

Also see o ale Note ■* 

2 ( 46) 43 Bom L B 163 (170) (DB) Emperor y NarTutrt Canpati (Reference under S 374 — Whole 
case 13 reopened and High Court la boaod to go into beta as well aa law even though convict on Is 
based on unanimous verdict — AIR 1915 Bom 213 16 Cn L Jour 618 approved ) 

( 15) 2 AIR 1915 Bom 213 (244) 16 Cn L Jour 818 Daji Tesaba y Emperor (In cases of references 
under S 374, Bombay High Court s pnctiee is to le-opea the case both on facta and law — "fit 
Batchelor J ) 

(‘21) 8 AIR 1021 Bind 81 (67, 83) 15 Sind L R 103 23 Cn L Jour 33 (FB) Oul r Emperor 
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stfitutorj limit to the po^cr of tho High Cotirt in thw helinlf The whole broad question of 
the guilt or innocence of the acaised i3 before the Uigh Court nnd not merely tho question 
of law ns to CMdence ns m an appeal nndcr 418 or questions of misdirection by tho 
Judge or of misunderotanding on the part of the jury aa under s 423 (2) ® As a matter of 
fact it has been held that in the case of a reference under 5 374 the question of misduec 
tion 13 not of much nniortancc as the High Court is obliged to come to its own independent 
oonclu ion as to the guilt or innocence of the nccu-ied independently of the aerdict of tho 
jury or even of the opinion of tho Judge* Indeed the Legislature has provided m a 
reference under S 374 a final sahguanl analogous to tho functions of the Home Office in 
England and has laid this duty on the High Court* Of course tho High Court has got 
this poucr only m cases uhete tho scntenco of death lias been passed * 

But the High Court will act with great ciicumspcction bcfoio it sets aside the 
\erdict of the ]ur\ It will generally interfere where tho evidence which might have 
materially affected the finding has been impropeily rejected or admitted or where the 
jury were improperly charged or where they misunderstood tho trial Judges directions, oi 
where the proved facts are wholly insufficient to support their verdict® 

The section euiixiwera the High Court to confirm tho sentence only after the 
disposal of appeal if any by the accused Thus the power conferred on a High Court 
under thb section is subject to the result of appeal uiuler 6 418 If the appeal itself 
succeeds on its own grounds its result should not be allowed to be effected by the exercise 
of any power conferred on the High Court by S3 374 to 376 In such a case it has been 
lield that it is not open to the High Court to convict tho accused on its own appreciation 
of facts An order of retrial by the jury is the only course left to the High Court if it does 
not acquit or di3‘'harge the accused* But it has been held that in an appeal under S 448 
in a case tried by a jury under chapter xxxin the High Court on finding instances of mis 
direction or non-direction of jury m the lower Court or that inadmissible evidence has been 
admitted by such Court is not bound to order a re trial but may maintain the conviction 
if on its own appreciation of the evidence after excluding tbe inadmissible part of it, it 
considers tbe guilt of the accused as established 

2 May confirm the sentence — Before the High Court confirms the sen 
tcnce of death it will see if the verdict of tbe jury is supported by the evidence on record* 
and IS right on the facts before it* As a matter of fact the death sentence will not be 

3 ( 21) 8 AIR 1921 Sind 84 (88) 15 Sind L B 103 23 Cti L Jour 33 (FB) Gul ? Emperor 

4 ( 38) 25 AIR 1938 Cal 6 (10) 39 Cm L Jour 303 Emperor v Durga Cliaran Sing 

( 36) 23 AIR 1936 Cal 73 (83j 37 Cn h Jour 394 63 CaJ 929 Denovendra Ckandra v Emperor 
(It ahoold honever attach greatest possible we gbt to verdict of jury it answering reasonable test ) 

( 28) 15 AIR 1928 Cal 430 (432) 29 Cn h Jour 516 Haerat Gul Khan ▼ Emperor 

5 ( 21) 8 AIR 1921 S nd 84 (89) 15 Sind L R 103 23 Cn L Jour 33 (FB) Gul v Emperor 

6 ( 73) 5 N W P H C R 130 (132) Queen t Aman 
Also see S 374 hotel 

7 (38) 25 AIR 1938 Cal 220 (221) 39CnLJonr541 Kumariih Chandra ^ Emperor (Unanimous 
verdict of jury — II gb Court reluctant to interfere) 

(36) 2) AIR 1936 Cal 73 (83) 37 Cn L Jour 391 63 Cal 929 Benoyendra t Emperor 

8 ( 21) 8 AIR 1921 S nd 84 (88) IS Sind LB 103 23 Cn L Jour 33 (FB) Gul y Emperor 

9 ( 42) 29 AIR 1942 Cal 524 (527) 43 Cn L Jour 860 20> Ind Cas 604 (DB), Emperor v Eatbulla 

(Obtler ) 

10 (45) 32 AIR 1945 Lab 105 (123) I L B (1915) I*h 290 47CnLJour4 220 Ind Cas 467 (FB), 
Abdul Bahtm r Emperor 

Note 2 

1 ( 26) 27 Cn L Jour 373 (379) 92 Ind Cas 890 (Cal) Arshed Jb v Emperor 
{ 26) 13 AIR 19‘>6 hag 368 (370) 27 Cti L Jour 731 Dadt Lodht v Emperor 

2 (24) 11 AIR 1924 Cal 625(6'’?) SO CetLJoarS ffasseauUaSheiihr Emperor 

( 60) 1886 Rat 2'’9 (230) Qurrn Empreu t Aejul (It is tbe duty of tbe High Court to examine tbe 
facts of the ease and cons der tbe circnmstaDOea if any in faxoar of tbe accused to eea wbetber they 
tend to acquittal or commutation of capital sentence ) 
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HIGH COUIITS PO\n:R TO CO'JFmil SERTEhCE ETC 


confirmed unless the High Court feels compictelj sat sfied about tho guilt of the accused 
oven though the trial has been with the aid of a jury In confirming the sentence the H gi 
Court should scrutinise tho e\idenco and see whether tho verdict of the jury is perrerse 
whether tho evidence has boon improperly excluded or improperly admitted and whether 
the trial Judge has properly directed the jury on the points of decis on and has pooted 
out to them how far those points m his opinion are established or not by admiss ble and 
relevant e^ idence and has othenv ise directed the jurj properly ^ \Vhero inadm ssible evidecce 
has been admitted m a jury tr al under chap XXXIII the High Court may m appeal after 
excluding the inadmissible evidence mamtam the conviction provided the admiss ble 
evidence remaming on record clearly establishes tho guilt of tho accused and is not bound 
to order a re trial * 

Where the evidence is totally ciicumstanttal some Judges have been averse to 
confirming the sentence of death and have commuted it to one of transportat on for life* 
There is however no rule of law that where the evidence is wholly circumstantial deati 
sentence should not be awarded ® In the undermentioned case ^ where tho evidence was 
ent rely circumstantial and the accused was a young man of nineteen years the sentenca 
of transportation for life awarded by the Sessions Judge was not enhanced to one of death 
There seems to be some difference of opinion on the quest on if tho age or sex of 
the accused can of itself ho a sufficient reason for reducing the sentence It may however 
bo safely said that the age of the accused is a fact which might well be taken into con 
s deration and has been m fact taken into cons deration in determining the sentence to bo 
passed in cases of murder® 

3 ( 21) 8 AIR 1921 8 nd 84 (86) 15 S nd L R 103 23 Cn L Jonr S3 (FB) (? t v EmftTer 

( 22) 8 AIR 1922 Cal 124 (127) 23 Cr L Jour 667 Emperor t Durga Charan (M sdirect on m the 
charge to the jur j eaus ng (a lure oE just ce — Ycrd ct o( murder and sentSDCe of death ret as de ) 

4 See ( 45) 82 AIR 1945 Lah 105 (123) I L R (1945) Lab 290 47 Cr L Jour 4 2‘>0 Isd Cai 
461 (Ffi) Abdul Rahim t E nprror (Jury tnal under Chap zxx — Accused sentenced to death 
Inadm sa ble ev denee adm tted before jury — Reference noder S 374 and appeal nnder S 449 — S 
Conrt may after exclad og inadm as ble er denee ma ntam conv ct on if remain ng ev denee eluru 
establ ahea guilt of accused ) 

5 ( 26) 23 AIR 1936 Cal 73 (80) 3? Cn L Jour 394 63 Cal 929 Benoyendra t Emperor 
( 90) 13 Mad 426 (436) 1 We t 290 Empress v Samt 


or] 

( 16) 2 AIR 1916 Mad 821 (824) 16 Cn Ii Jour '’0 In re Rasammal (Accused woman of 60 *“ 

£t denee circumatant al — Sentence of trsnsportet on for life enhanced to death sentence ) 

7 ( 16) 2 AIR 1916 Mad 642 (543 644) 16 Cr L Jour 28 JJi niandt t Emperor 

8 ( 37) 1937 5Iad W N 723 (728) Sa»^ara» Nayar v Emperor (Old ago 13 a po nt to be talten etc 
cons derat on in award ng aentence on the accused but in itself la not suffc ent foe not awarding the 
death penalty ) 

v aelH 


y joTeoiIe 

not wholly del berate or cold blooded — Some provocat on — Lesser sentence to be passed } 

( 16) 6 AIR 1918 Low Bur 69 (39) 9 Low Bur Rul 16S 19 Crl L Jour 648 Chit Tlay Emperor 

(Ord nar ly youth Is in itself an cstennating c reomstance except n cases of extreme depravity ) 

( 28) 15 AIR lO^’^ Nag 108 (111) 29 Crl L Jour 400 Sheobalak Prasad t Emperor (That the ago ot 

44 Emperor (Where a young g'^ 

• l> • I was ill treat ng her the Cou« 

seotaiHad her to transportation for 1 fe ) 

( 28) 16 AIR lO" 9 Lah 8o5 (856) 29 Cn L Jour 632 Ilarnamun v Emperor (Youthful accused mere 
tool In lbs hands of tb rd penons — Death sentence not called for ) 
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One vion 19 tliftt tlif fiRp or f>f*\ of tlip nmwl n not of ilvlf n Eiifriciont roiwn for 
nTifinlinj: Ibo jowr PonlrncT* ' If Ihrn* arc oUcr rctvaon^ ivliich ^cr) ncArlj justify tlm 
pn* me of Oio Wvr ernlrnce hit «lo not quite «lo «i or ^lien it is <Ioul tfiil whether thej 
tlo po or not, llirn llic jonth or fox of the cnminnl inny ccrteinlj tip tlio peilo to tho sido 
of mrrej ’ *'* Tins s l<'l^ lifis liocn tli«vntrtl from in tho unilcrincnliontxl c&’v^ 

Sro ftlso Section 'V7, Note 14. 

<’23) 16 AIR 1025 lifih Ct IC'*) MCriLJoatC* TAater 5 ibj>i » /’p»rr«'r (Ape of discretion not 
»tta nrd — IVwtli penalty not to be piTcn ) 

•<’31) 18 AIR l^tJ! Lab 177 (178) 32 Cri L Jour 6-12 Slohan Ltil t / i^ipcror (Fxlremc yoiitli Is 
folTcient reason for not hanfiinR a murderer ) 

•(31)20 AIR 1033 Rani? ISl (13C) 81 CrI Ij Jour 831 \f* Ketn r / mperor (Murder by youth of 



-11 

(Aeco«ed being sroman not cooclanre reason tor not awnnliog death penalty ) 

< 40] S7 AIR 1940 Mad 710 (710) I L R (1910) Mad 231 42 Cn L Jour 382 194 Ind Cas 527. In re 
Cktnna l>ddi. 


The foUoicing eatet deal teif A <A« question o/ aye in respeel of tenUnce for the offence of murder 
i( 33) 20 AIR 1933 Cal 1 (2 3) 83 Ctl L Jour 837 (rC), Proiyot Zvmar v Emperor (Age is & 
eircttsutance to be taVeo Into consideration along witb other facts ) 

(28) 39 Cn L JoarSlO (S41) 109 Ind Cas 364 (Lth), /smoil t Emprror (Murder of a very brutal 
nature by a youth — pcatb sentence confirmed.) 

(*28) 29 Cri L Joor 211 (212) 107 Ind Cos 99 (Lab) iftiAammod Sulfan v Emperor fin case of brutal 
and mtbless crime the fact that tbe taurderer is 16 years of age is wholly insufficient reason for not 




< 33) 20 AIR 1913 Lab 305 (306) 94 Cn L Jour 720 Uar\ K\shan t Emperor (Youth led astray by 


( 28) 15 AIR 1938 Lah 855 (856) 29 Cnli Joor 683, llamarnwn T Emperor 
( 31) 18 AIR 1931 Lab 536 (537) 32 Cri L Joar 645 fitfeandar T Emperor (Youth not necessarily 

sufficient ground for reduetng sentence — Rat yontb possibly inflnenccd by elder associates Sentenco 

reduced.) 

[See ( 15] 2 AIB 1915 lAh 237(238) XOCrLJ I67,ir«dAaicaSmyAT Emperor (Hefi that the accused 
was guilty of a foul znaeder which in s^ite of his youth called for tbe extreme penalty of tbe law )) 
10 (’22) 9 AIR 1922 bag 65 (66) 22CriLJonf757 18 Nag L B 101 ^acAaria v Zimperor 


dissented ) 
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HIGH COUBT’S POWER TO CO'JFIRII SENTENCE, ETC, 


Delay m lieanng the appeal for which the accused were m no Tsay responsible ha? 
been considered a sufficient ground for not confirming tho sentence of death Carnduff, J, 
felt oppressed by the fact that the convicted persons had had the capital sentences ra 
pended over their heads for nearly six months and he refused to confirm the sentences of 
death Where, again, the High Court thinks it is “wrong and improper” that the sentence 
of death passed on the accused should be earned out, it will refuse to confirm the sentence'* 
In determining iihether the sentence is to be confirmed, the High Court may 
consider it the commitment and the conviction nete by Courts of competent lutisdietion.'* 
Satisfaetorj proof of moti\ e is not always necessary before confirming the sentence ** 
The fact that the accused murdered his sister to vindicate the honour of his family'* 
or that murder i\ag committed out of a feehng of revenge,*^ are not enough grounds for 
refusing to confirm the sentence of death. 

3 Commutation of sentence. — In a case of murder a sentence of death should 
ordinarily be imposed unless there are mitigating circumstances which would justify the 
Court m awarding the lesser sentence prescribed by lai\ *• See S 367, subs (5) But the 
Court must not pass the more severe sentence when circumstances of extenuation exist, merely 
because the consequences of the crime have been more serious than m an ordinary case* 
The fact that for the murder of one person more than one have to be sentenced to 
death, or that the accused is the only son of his widowed mother, or is sincerely penitent 
and filled uith remorse for his conduct.® is no ground for commuting the sentence. 
Similarly, doubt as to the guilt of the accused is a ground not for awarding the lesser 
pumshment but foe acquitting the accused * 

It has been seen m Note 2 above that Camdufif, J , refused to confirm the sentence 
of death on account of the delay m confirming such sentence , the Nagpur Jndicial Com 
missioner’s Court has expressed its agreement with the view expressed hy that learned 
Judge® The Sind Judicial Commissioner’s Court, while distinguishing the above case» 

12 ('18) 14 Cri li Jour 642 (653) 21 Ind Css 882 (Cat), Autar Sinyh v Emperor 
{See also ( 36) 23 AIR 1936 Cal 73 (80) 37 Cri L Jour 894 . 68 Cal 929 Benoyendra CAendrti v 
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17. ( 67) 1867 Pun Re No 5 Cr, p 9 (II), Croton t Jumma 
Note 3 


portation ) 


as 515 (DB)r 
nmstances-” 
•ath to trans- 


. . I, Pharho Skahicah 

y Emperor 
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6. { 13) 14 Cn L Jonr C42 (C53) 21 Ind Cas 682 (<kl) Autar Singh y Emperor 
•2C) 13 AIR 1020 Nag 401 (403) : 22 Nag t R 104 27 Cri L Jour 065, Madho v. Emperor. 
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lio^\r\cr in tlio cnv of nn onlin‘ir> mnnlor in confirming n ocnt^'nce of 

Ocilti imN i>rrlniw lio lilvcn into con ilontion * When? nn nccnv>.l kib once scntoncorl 
to drnth bit tli' Hiji Court qin«hc«l the conviction on the groiinl of r\Ant of territorial 
jnri'^'liclicm nnl tlir* nmi^oil waa for a "ceonl time «ontenCrtl to dcatli l> n Court of 
comiftcnt jiiniiliction the High Court ol lyihorc coiiiniiit il the lonfcnce of death to ono 
of tran=|rtrlat on for life on the grounl that tlio »econ 1 trial wna for ftd ofTcnco eoinmittnl 
four nn 1 n half j « ar« ago * See nl^ the un lenncnlioned deemon of the IVlcral Court® 

Wlicre mnnlor la comimtti'd nnlcr graie proiocation bit not tinier pmvc and 
Fu1 Icn provocation the nccn=io<l mil not l« free from legal rpapon«ibilitj for niiinlcr, jet 
the High Court in ench a ca'>e mil commute the sentence of death to ono of transportation 
forlifc*’ An accused killctl liis Irother in Ian a Ifltl of eight jc'^t^ under the lielief that 
the decease*! nas helping in Iho mn)elit> of hn wife \et tho murder not having been 
committal under the immediate mtlnencc of provocation in liiced b> that belief the High 
Court of Calcutta” confirmed the sentence of trnnsiortation for Iifo but oapressed tho view 
that the Government might consider the question of rwluction of sentence 

Whero the nccu^ at the time of the murder was sufTcring from mental derange 
ment of some sort but was not bj reason of such unsoundness of mind incapable of 
knowing the nature of his act or that he was doing what was cither wrong or contrary to 
law, it was hold that he was entitled to everj indulgent consideration though gmltj of 
murder” Thus where, because they crie<l nml veve<l him tho accused killed his own 

7 (30)17 Aini930 Sind225(JH) 31 Cn LJoor 10*0 J/ehamwai I’uJi / t Emperor 

8 (26) 13 AIR 19"0 Lab Sss (391) 7I.sh39C 27 Cn L^oor U6S Duta StnjhT Emivror 

9 ( 41) 31 AIR 1941 FC 1(H) 1911 F C R 61 ILR (1911) Mg 300 23 Pat 159 ILR (1914) Kac 8 
43 Cn L Jour 413 211 Ind Cat SjO (FC) Ridra DuMdh T Emperor (Tbs Federal Court haa power 
where there haa been loordmate delay in executiog death sentences in ea<es wbieli come before it to 
allow the appeal in so far as death sentence » concerned and subtt lute a sentence of transportation 
for hffl on account ol the tune factor alone however r ght the death sentence was at the t mo when it 
was originally imposed ] 

10 ( 16) 8 AIR 1916 OudU 138 (133) 17 Cri L Jour 190 Puran v Emptror 

( 3s) 19 AtR 1932 Lab 3C9 (370) 33 Cn L Jour 338. Abdutta v Emperor (Orave provocation sufScient 
to justify lesser penalty ) 

( 23) 10 AIR 1923 laih 409 (409) 23 Cn !> Jour 299 Partoba v Emperor (Reijuirement as to grave 
and sudden provocation not satiaSed » Out accused having lost bis temper and in view ol his youth 
sentence reduced to trsnsportat on for life) 

( 33) oo AIR 1933 All 533 (53 j) 3J Cn L Jour 232 Sheo Baran Stngh v Emperor (Accused having 
illicit connection with deceased for 11 years — Deceased changing paramour — Provocation held sufficient 
to commute sentence to one of transportation for life) 

( 16) 3 A 1 B 1916 Slad 633 (833) 16 CnL Jour 611 In re Erushno Kartko (A provocat on though 
insufficient to bring the ca e within except on to S 300 Penal Code may etill be sufficient for the reduc 
tion of sentence ] 

( 60) 1866 Pun Ra No 105 Cr p 103 (104) Crovm v Sou-areo (Want of premeditation absence of 
deadly weapon and a violent altercat on wb cb made him excessively angry between tho accused and 
the deceased bis wife whose death was caused, were held to be good grounds for thC Court commuting 
the sentence of death into one of transportation for life ) 

(See ( 20) 7 AIR 1920 All 199 (200) 21 Cn L Jour 607, OosOain v Emperor (Deciding factor between 
murder and culpable homicide is suddenness of provocation ) 

( 32) 19 AIR 1932 Lah 302 (303) 83 Cri Ii Jour 677, JTar* Singh v Emperor (Provoeatioa though 
not suffic ent to reduce gu It of accused to oSence under 6 304 held sufTicient ground for not sentea 
cing bun to death )) 

ffee ofso ( 32) 10 A I R 1932 Lab 438 (440) 34CnLJour91 Jamma Faleh Mohomad v Emperor 
(Mother with young daughter behaving shamelessly in ninning away with her paramour — Paramour 
suspected and killed — Provocat on held sot to be grave and eudden in spite of pangs of shame and 
humliation — Death sentence confirmed) 

( 30) 17 AIR 1930 Mad 972 (973) 63 Mod 861 32 Cn L Jour 261 Kolanda Nayokan v Emperor 
(Where the murder by a juven )e was not wholly deliberate or cold blooded and there was some leg ti 
mate provocation rankling in his mind lesser sentence was passed }] 

11 (01) 28 Cal 613 (620) 5 Cal W N 665 Gbnlu iVamantli v Emperor 

12 ( 96} 23 Cal 604 (609), Qu«e i Empress T Kadar hasyer Shah 
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chiiaren of whom he was very fond, at a time when ho was suffering from fever and wai 
consequently imtahlo and sensitive to soand, it was held that he was guilty of murder 
and that the sentence of transportation for life would satisfy the ends of justice SimiUrlj- 
where the medical opinion was that the murder was perhaps committed m t^ost fehnli 
lunacy under the foolish belief that some one had done an injury to the accused, Ite 
sentence of death was commuted 

Akm to these is the case where a person who is not suffering from any mental 
derangement brought about by provocation or disease, commits a murder m the honest 
and strong belief, though superstitious, "absurd and unfounded," that witchcraft was practised 
upon hi3 wife or children as a result of which they took ill, and that it is only the nmrdet 
of the supposed witch that will cute them. In such cases it cannot be said that the accused 
was by reason of unsoundness of mind mcapoble of knowing what be was doing vai 
wrong, or contrary to law They are cases of deliberate and intentional murder But such 
belief 13 to he taken into account and some distinction should bo made "between such cases 
as these and cases m which deliberate murder has been committed from baser mollies' 
The distinction that is made la m the sentence passed and the death sentence u ill he 
commuted to one of transportation tor life 

"WTiere the dead body has not been found, some Judges have awarded the leaser 
sentence "As the body was not actuallj found, wo think the Judge overcised a proper discw^ 
tion m not passing the sentence of death," said their Lordships m Queen v Sudduruddeen 
In the undermentioned case'^ the Allahabad High Court altered a conviction under S 
into one under S 307 of the Penal Code on the ground that the dead body not havinj been 
recovered, the fact of death was not proved bejoml doubt In a later case decided by the 
same High Court whore the corpse was not found and the fact of death was proved by the 
retracted confession of the accused and by no other substantial evidenoo Slukerji, 3 , 
for commutation, while the other two leained Judges were for confirmation of the sentence 
of death 

Where the evidence was enough to convict the accused of murder, yet there ffU 
doubt as to the precise part taken by the accused m the murder, it was thought "safer to 
remit the capital sentence and pass one of transportation for life But the guilt of 

( 31) 1031 Mad W N 710 (723), Narayanaswamy x Emperor (Accused not insane, but coianutbnS 
muider when said to have been possessed and inspired by God and ^rbirling round — - Peatb sentenM 
reduced to transportation lor life ) . 

. ■' ' tha T Emperor (Mental unhingement thoos 

jnstify reduction of sentence ) 


of 


intellect subject to fits and not possessed ol : 
transportation lor bfe ) 


pert>r x Pancka (Accused, a person 
, normal mind committing murder — Sentence reduced 

- - - - ^ - 'AccuM^ 

) 


13. (’85) 10 Bom 613 (318), Queen Empress r Lakshman Dagiu 
14 (’80) 12 Mad 450 (461) • 1 Weir 42, Qveen Empress x VenKalaswamt 


mper‘>' 

murder* 


.. Emperor • 
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flccu90(\ cinrot be con«ulrrc>l prritrr Ihm tint of lin flccompIiCM nicrelj Icc.'iU'C lie Im 
Ftnicl^ tlip fitiil How or llor\s*' 

^\hrrc the con'lilion of the comict wa** ftich that if he ^^orc hangetl dccftpitation 
woiill cn«ne o^mg to an ajurlnre m the neck cofnmiinicnting T\ilh the larjn'i, the High 
Court eominutel the sentence of death into ono of transporUition for life** Lap>o of time 
lict^ccn comTim=]on of an offence ami nrre t of the accusol does not entitle him to a lessor 
sentence, although it inav l>c taken into account lu 6\ing the appropriate gontence*^ 

See also the undormcntioneil cases*'* 


20 (CC) 19CC I'un Ec ho 3 Cr p 4 (3) Groan t Dtlloo (Sentence o{ dcalb passed against the 
aceu'cd conimulpd to one ol Iran'portalion tot life ) 

21 ( 7^) 2 Cal L Eep 215 (21C) In re Doodhoa Jd^ha 

22 ( 37) 1937 Mad M S 571 (571) Anrdtiinhavt ▼ Emperor 

23 ( 45) 49 Uom L li 1G3 (170) (DO), Emperor t Jfarhart Ganpati (Accused undec mdnence of 
liquor committing murder trith bardlj anj premeditation — Sentence of death reduced to one for 
transportation ) 

(’3®) 25 AIR 1938 Bang 44S (418) 40 Ctt L Joor 67, Kga Po Tlian T The King (Crime committed 
in a state of drunkenness, as result of protocation — Although provocation is very slight, sentence of 
death should not be passed — Sentence reduced to one of transportation for life ) 

(’37) 1937 JIad 5\ N 671 (571, 672), Karasimhay* v Emperor. (Where the deceased accused s wife 
aas a termagant and there were constant quarrel, between the deceased I and the aceu.ed and the 
murder took place during one such quarrel without premeditation, death gestenee was redoced to 
transportation for life ) 

(36) 23 AIR 1933 Cal 691 (695) 30 Cri L Joor 1234, l/ommuddi v. Emperor (Accused overcome 

- getting into 

oSenee into 


cient punish* 


ment where murder is unpremeditated ) 

(66) 3 Suth W B Cr 20 (30), Qiuen v Khooe Slutlh (^o intention to cause death but merely a 
reckless assault with a deadly weapon— Sentence tedneed.) 

( 66] 6 Suth W B Cr 46 (17), Queen V Tanoo (Murder committed in retaliation tor an injury rather 
than under the lofloence of any worse passion— Death sentence commuted ) 

( 27) 14 AIR 1927 AU 103 (100) . 27 Cn L Jonr 1392 .fWul Ahm v Emperor (Where there has been 
some provocation and there is no premeditation, and the crime is committed in the beat of passion, 
sentence of transportation toe life is enough ) 

(11) 12 Cn L Jour 214 (216) 10 lad Cas 119 (Lah) itakfua v Emperor (Misconduct of wife who 
was murdered for same — SuScieot doubt about the immediate circumstances under which the crime 
was committed— Death penalty not awarded ) 

( 24) 11 AlR 1924 AU 233 (251) 27 Cn L Jour 193, Abdullah v Emperor (Accused ignorant peasants 
guilty under Ss 149, 302 by misrepresentations made by one whom they believed was a worker ol 
miracles— Lesser sentence is sufficient ) 

i 5?,' Jl* A13 2S3D Csi 929 i93€f 33 Cn E Jem!- 7S2 AtbmJVTC.v^iftv k J’.wpwoft’ /fniip ini .‘is.* a 
murder was committed m his desire to escape, when the offender a dacoit was being brought to bay is 
not an estenuating circumstance ) 

( 28) 15 AIR 1928 Oudh 221 (223) 29 Cn L Jonr 230. Uadaru v Emperor (When a man rushes 
into a brawl with a heavy hatchet and strikes with all his force one of bis neighbours, who is unable 
to defend bmiself, upon the bead with the hatchet and kills him, then it is not a case tor the exercise 
of clemency and capital sentence should not be redoced ) 

( 14) 1 AIR 1914 Smd 136 (136) • 7 Sind L R 118 15 Cn L Jour 601. Emperor v Eahxm Khan 
(The so-called Baluch custom jo«tilymg murder for suspicion as to nnchastity is no ground for mit ga 
tion ol sentence ) 

(’33) 20 AIR 1933 Rang 61 (61) 34 Cn L Jour 699, Nga Se\n Tun v Emperor. (Dacoity — Death 

caused by one of the dacoits other than appellant General disregard of human hfe not present — 

Sentence redoced ) 


Tiperor (Brutal 


’ re a woman m 

dreams tances 

saffieient to reduce the penalty of death very much below transportation for life, so also father killing 
illegitimate child born of him to his own sister — Sentence ol death commuted.) 
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4 May annul the conviction — The High Court will annul the convict on 
though the verdict of the jury v\as unanimous and there was no misdirection if the 
evidence is not enough to sustain a conviction for murder^ Thus, uhcre there were no 
eje witnesses to the murder, and there was a real doubt as to the identification oftte 
accused and the retracted confesaion of the accused did not appear to he free and voluntary 
the High Court annulled the conviction and acquitted the accused * Where, again the sole 
evidence on which the conviction was based was the uncorroborated testimony of an 
accomplice, the conviction was annulled* Similarlj, where suspicion fell upon tbe accused 
on account of certain ill feeling between them and tbe deceased and the case depended solely 

CaS) 10 AIR 1923 ^ag 251 (254 255) 21 Cri L Jour 670 Manjoo'v Emferor (Where appelliEt 
constituted himself a tr hunal and decided that making a charge of paternity against him was an 
offence punishable with death and he carried out the sentence him<ell a sentence of death was coo 
firmed as being proper one ) 

( 28) 16 AIR 1928 Lah 93 (94) 28 Cri L Jour 966 Preman v Emperor (Sudden and onpremeditatd 
attack — Fatal blows inflicted m beat of passion upon a sudden quarrel — licsser sentence awarded ) 

( 28) 15 AIR 1928 Lah 913 (914) 30 Cri L Jour 671, Caman v Emperor (Murder occurrmg suddenly 
after mutual abuse— Accused not belonging to a turbulent class — Lesser sentence substituted.) 

( 27) 14 AIR 1927 Lah 616 (518) 29 Cri L Jour 35 Nthal Singh v Emperor (Sudden quarrel - 
Elements of premeditation or preparation absent— Lesser sentence proper ) 

{ 22) 23 Cri L Jour 140 (141) 65 Ind Cas 572 (573) (Uh) Gkaji v Emperor (Woman of depraved 
character — Refusal to allow husband to have sesual intercourse — Murder by husband — Lesser 
punishment awarded ) 

(30) 17 AIR 1930 Lah 154 (155) 31 Cri L Jour 731 Bhano JJfll v Emperor (As»aull foU9ff« 
sudden quarrel without premeditation — Accused beloogisg to peaceful trading class —Bxtenuating 
circumstances— Death sentence commuted ) 

(80) 17 AIR 1930 Lah 171 (172) 31 Cn L Jonr 759 Shantiis v Emperor (Murder ef wfe who 
continued int maey with paramour in spite of Kpcaled reprimands— Sentence commoted to transports 
tiOD lor life ) 

( 25) 12 AIR 1925 Lah 534 (580) 26 Cti L Jour 1133 OuUti v Emperor (Two acensed-One stnkifl? 
blow — Other not stiikiog but present and acting under the influence ol former — Letters sentince 
reduced to one of transportation (or life) 

( 82) 10 AIR 1932 Lah 600 (501) 33 Cn L Jour 497 Laehminaraxn t Emperor (No immunity fro® 
capital punishment on ground of accused belonging to a part culat community or sect ) , 

( 33) 20 AIR 1933 Lah 434 (435) 34 Cn L Jour 7ll Bhagwana v Emperor (Party fight not sUrted 
by accused— Sentence reduced ) 

( 33) 20 AIR 1933 Lah 718 (720) 34 Cn L Jonr 1251 Ml Sardaran v Emperor (Ilhterate woman 
causing death ol child being urged by superstition- Lesser penalty to be imposed ) 

( 29) 1929 Mad W N 789 (790) Subbiah Thevan v Emperor (Sentence of death commuted into one 

ol tran^portat on for life as crime was result of sudden quarrel and some provocation.) ,, 

( 31) 18 AIR 1931 Lah 533 (539) 32 Cn L Jour 1083 Shersmgh v. Emperor (Origin of the assavA 

being m obscurity death sentence was commuted into one of transportation for life ) 

{ 32) 19 AIR 1932 Lah 6 (7) 33 Cn L Jour 184 Bhatoal v Emperor (Complainant’s side deliberately 
provoking conflict and no previous intention on the part of the accused to kill anybody — Propcf 
sentence would be one of transportation for hfe ) 

(32) 19 AIR 1932 Lah 14 (16) 32 Cn L Jour 1118 Jlakwan v Emperor (Wife going to fathers 
house to inquire after his he^tb but without husbaod s permission and refusing to depart with him a 
once — Hasband annoyed and murdered her — ^No provocation ) 

( 32) 19 AIR 1932 Lah 189 (192) 33 Cn L Jour 457 Tara Singh v Emperor (When all the acciu^ 
joined in beating the deceased mercilessly but it was not shown who inflicted the fatal blow, the accu’eo 
may be sentenced to transportation for hfe instead ol death ) 

( 17) 4 AIR 1917 Lah 226 (‘»30 231) 1917 Pun Re No 28 Cr 18 Cn L Jour 868 Pal Singh T 
Emperor (Drunkenness may be sufllcieat ground lor not awarding death penalty ) 

( 66) 1866 Pun Re ho 41 Cr p 47 (47) Crmon v Boodk Dae (Do ) 

(19) 6 AIR 1918 Bom 212 (214) 19 Cri L Jonr 593 Han Bamji v Emperor (Substantal pi» 
of the evidence which the prosecution relied upon was evidence recorded without an oath or affirrui* 
t on as required by the Oaths Act— Death sentence was commuted to one for transportation for hfe ) 

Note A 

1 (33)20AIR 1933 CaU‘’6 (129) 34 Cn L Jour 533 (SD) Emperor v Asraf AU (Re trial need not 
be ordered ) 

2 (*28) 29 Cn L Jour 833 (834) 111 Ind Cas 385 (Cal) Emperor v Panehu Mondal 

3 (’73)20SulhW RCrl9(20 21) ^ueen t Jtamodop CkucTcerbuttp 
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on (! f> TMilcnco of the* pfnnnt of tbo doc('fl-'’oil it Ivinfi <1nu! tfiil ether tlio «or%ant coiill 
rocognirc the R^^nlantA tho High C«tirt anntiUc<l the con\iction and ret the nccuod free* 

Sec nl50 the un Icmicnt on«t 

5 “Convict the accused o! any offence ” — Lmlcr s 2-=^ of tho Code of 1S72, 
il c High Court v\fi5 cinio^cml to annul the conviction and onlcr a nen trial This vins 
mterj rctod to mean that the High Court coul 1 onl> onlcr a non trial after annulling tlio 
conviction Imt coul 1 not convict the nccuaed for an> other offence of n hicli tho Sessions 
<^urt might have convicted him * liul under the rre ent section tho High Court i3 
cmpoucrcl to annul tho conv iction and convict the nccu'cd of nnj other offenco of which 
the Sc •'ons Court nuglit have convictwl him and which tho evilcnco on reconl would 
warrant Thus when the ovidenco on reconl eliowcd that the nccii«c«l fool nonctualiart 
in the murtlcr but that I e 1 clpol in the diajosat of the dead l<vl> and other articles tho 
High Court acfjuiltc*! him of the charge of nraitler, hut conv icted him under S 201 of the 
Penal Code * Wbero the intention to kill was not clearlj j rovcil, tlio conviction for murder 
WHS annulled and altered into one for an offence under S 32C of the Penal Code ’ See also 
■the underiuentioned eases* 

The opinion has been evprps=cd* that clause (b) reallj has in v icw the circumstances 
mentioned in S 237 

6 New trial w After annulling the conviction tho High Court ma> order a now 
trial ond send the caao to the Court of Session \\herB the evidence is incomplete and 
further cv idenee IS felt nccessarj for giving judgment anew trial maj bo ordered * WTiero 
an accused was tried for murder without any pleader or advocate having been appointed 
to defend him and where the diflicuUies aj^aring in the ev idenee had not been cleared up 
in the course of cross esamination either b) the accused bimself or by tbe Judge, and the 
High Court felt it difficult to confirm tbe sentence of death on the evidence before it a 
re trial was ordered^ \Mere the Judge practically withdrew the case fjorn tbe jury bj so 


4 ( 38) 2S Allt 1938 Cal 220 0*21. 222} 39 Cn L Jour 641, Surtartsh Chandra r Emperor 

5 (45) 53 AIR 1945 Oudb 74 (79) 46 Cn L Jour 389 218 lod Css 70 (DS) Sam Pralap r 
Emperor (Wboo a uoanimous opinion that Ibe accused is guilty u given by assessors in a. murder 
rnal the High Court u entitled to lay some stress upon it ) 

( 43) 30 AIR 1943 Cal 621 (525) ILR (1943) 1 Cal 643 45 Cn L Jour 90 809 Ind Cas 206 Emperor 
y Lai SIta (Appeal against convict on and reference under S 374— ^ alnsble materials m favour of 
accused not brought on record—Uigh Court can nutlvO full nso of materials ) 

Note 5 

1 077) 1 Bom 639 (640 641) Seff v Batappa 

( 66) 5 Bath W B Cr 41 (4'’) Queen y Shetkh Solxm (Case under the Code of 1861 ) 

2 ( 13} 14 Cn L Jour 278 (280) 19 led Cos 710 1913 Pun Re Jfo 8 Or llol ami tad Shah y 

Emperor 

"3 ( 28) 15 AIR 1928 Cal 430 (432 435) 29 Cn li Jonr 646 Ilatral Oul Khan v Emperor 

4 ( 37) 24 AIR 1937 Rang 466 (467) 39 Cn L Jour 137, Nga Sate y Emperor (nasband etabbing hts 
mife fatally on tbe latter a affirmation as to her cobab tation with another man— Provocation held to 
be grave aud sudden— -Conviction altered from S 302toS 30i Penal Code) 

( 19) C AIR 1919 Lab 256 (259) 1919 Pun Be lio 81 Cr 20 Cn L Jour 635 Harnam Stngh v 

Emperor (Convict on altered from 6 302 to 8 394 Penal Code) 

( 19} 6 AIR 1919 Lab 375 (380) 1919 Pun Be Wo 24 Cr 30 Crl L Jour 711 Bahai Singh y Emperor 
(Convict on altered from fia 302/34 to 325/109 Penal Code) 

5 { 42) 29 Ain 1942 Cal 5‘’4 (5‘’7) 43 Cn L Jonr 860 202 Ind Cas 604 (DB) Emperor y Naibulla 
(Subm s°ion of sentence under S 374 aod aLo appeal — On appeal High Court holding that trial was 
Vitiated by tnisdirecUon to ]ury — Q gh> Court sboold direct le-tnal and not record conviction on its 
own appreciation of facts ) 

Note 6 

1 ( 36) 23 AIR 1936 Cal 73 (84) 37 Cn L Jonr 394 63 Cal 929 Bmopendra C/«in«fra v Emperor, 

( 02) C Cal W N 921 (S'*!) Ktng Emperor y Davlat Kvnjra 

■( 94) 2 Weir 302 (302) In re Savan Apee (New trial m a diderent charge directed.) 

2 ( 16) 3 AIR 1916 Cal 79 (79 80) 16 t~«- aav ei. 
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samramg it up as to mate the jury register merely bis own opinion, it was held that there 
was no proper trial and that there should bo a new trial * See also the undermentioned eases* 

377 ,* In every case so submitted, the confirmation of the sentence, 
Confirmation of new or any new sentence or order passed by the High Court, 
sentence to be signed shall, when such Court consists of two or more Judges, 
bytwoJndges. be made, passed and signed by at least two of them 

1. Non-compliance with the section— Effect. — Where the Court conai-'-s 
of two or more Judges and the order of confirmation of sentence of death i3 only pa&rC^ 
by one of them, the sentence of death is not validly confirmed but remains submitted to 
the Court wbich baa to diaposo of the aatno under Bs 375 to 379.^ 

2. “New sentence or order.” — The new' sentence or order referred tom 
section refers to the powers of ^ anation of the sentence etc , conferred by s 376 ^ 

378.1 When any such case is heard before a Bench of Judges and 
Procedure in case of such Judges are equally divided in opinion, the case, 
diflerenee of opinion. with their opinions thereon, shall be laid before another 

Judge, and such Judge, after such hearing as he thinks fit, shall deliver his 
opinion, and the judgment or order shall follow such opinion. 

Synopsis 

1. Scope. 

2 Difference of opinion as tOtthe guilt oi tbe accused. 

3. Difference of opinion as to the sentence to be passed. 

MOTE to the Synopsu See tbe Notes indicated lor tbe follonisg topics : 

Anomalous results in working tbe rule See Note 2 

DiSetenee aa to guilt— Enhancement of sentence by third Judge Bee Note 3. 

Judicial'etiquette on difference of views See Notes 2 and 8 

Points of diiCerence See Note 1. 

Be-trial ordered by tbe third Judge See Note 1 
1. Scope. — Section 377 enacts that any order made on a reference under s 
shall be by a Bench consisting of at least two Judges This section provides t hat, nhea 
* 1832 : s 377, 1872 S. 290, 1861 S 401. 
f 1882 ; S 378, 1872 and 1861 — Nd 

3. (’27) J4 AIB 1927 Cal 631 (632, 633) ; 28 Cn L Jour 42, Emperor V, Baja Ah Fakxr. 

4 ■ ■ ■ - > 


evidence adnutted at the trial ) 

(’37) 24 AIB 1937 Cal 269 (273) ; 39 Cri I* Jour 1018, Sanyaihx Gam v. Emperor (Accused conviclw 
of murder and conspiracy — Conviction on murder charge set aside — Occurrence of murder two 
before — Likelihood of witnCMCS confusing what they saw at time of occurronco — Accused convicted 
separately for conspiracy and sentenced to transportatiOD for life — Case not sent back for retrial oo 
charge of murder ) 

( 05) 9 Ctal W N ccxxviu (ccxxvui), KartgAl 3/al» v. Emperor (Same officer committing accused ana 
bolding trial in Sessions Court — Coininitment order showing that before trial in Sessions Court tb® 
Judge had formed a strong opimon in tbe case — ConTietion set aside and rc trial ordered ) 


Section 377 — Note 2 


7) Bom 711 (PC), 
il fromBesiJeo* »t 


ially the same a* 


this section ) 

1. ( 87) 2l AIB 1937 T C 119 (121) { 33 Crf L Joor 498 : 61 Ind App 148 : ILR (1937) Bom 711 (PC)'- 
Faktra v. Emperor. (Obiter ) 
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the Jtidpcs constituting the Dench are c^uallj diMiIetl in Ihcir opinion, the ense ^iith their 
opinions shall 1*0 laid l>cforc another tudgn The lodge to whom the ca=o h referred on a 
difTcrcnco of opinion is rciiiireit to deliver hi3 opinion ‘after such caamination and 
hearing ns be thmhs fit, and the ontcr or jodgnient m the case shall follow such opinion 
The ditTercnce of opinion inaj Ik* either as regards the guilt or innocence of the accused 
or as to the appropriate sentence to be paacd In either of these ca«c3, the section rciiuireg 
the reference to be made to another Jadge* who w entitled to ixias nnj ortler be thinks 
proper including an order directing ro Inal of the accused * 

2. Difference of opinion as to the guilt of the accused — Where a Bench 
was efimlh dnided in its opinion ns to the gmlt of tho accused, Mr Justice Mahmood of 
the Allahabad High Court felt that tho order should bo one of acquittal “without tho 
ncccs''it\ of either a remand or a di^nticnt opinion being recorded “ ANTiilc admitting 
that this section rendered it necesairj for the ca^e to be placed beforo another Judgo m 
this circumstance be observed 

' I cannot help feeling that, as a matter of judicial etiquette, when one Judge 
differs from his brother Judgo on a puro question of the weight of evidence as to the 
propnetj of a conviction, tho opinion of the Judge who is in favour of acquittal 
should prevail — at least as a general rule I have nlwajs felt that the 

dehberato opinion of one Judge in favour of jicquittal upon a graic question of the 
weight of evidence m a case beard b> a Bench con<ist)ng of only two Judges should, 
Ipso facto, constitute in in^t cases a suflicient reason for creating sneb a serious 
doubt that the benefit of that doubt should be given to the prisoner”^ 

In the undermentioned ease,’ Edge, C J , disagreeing with the above view observed 
that the view of Mahmood, J involved the subordination of the opinion of the Jivdge who 
was for conviction to that of the Judge who was for acquittal, apait from its being opposed 
to the statute, as admitted bj that learned Judgo himself He further observed 

“I know of no rule of judicial etiquette which prescribes that a Judge, m a 
capital or any other case, should subordinate his judgment to that of his biother 
Judge " 

The working of this section has often led to anomalous results Where, on the 
evidence of a lad of 18 jears, Snbramaniya Ijer, Offg C J, was for confirming the 
conv iction for murder, Boddam, J , was for acquitting the accused Bhashyam Aij angar, J , 
to whom the case was referied on account of this difference of opinion, agieed with 
Subramamya Iyer, Offg C J , as regards the conviction, but differed from him as regards 
the sentence The Officiating Chief Jostice was for commuting the sentence of death to 
■v one of transportation for life on the ground that the accused committed the murder in 
consequence of the deceased aiiemptiog to bUdcmail him, but Bbasbjam Aijangar, J, 
passed the sentence of death without even considering the extenuating circumstance 
referred to by Subramanija Iyer, Offg C J’ This, it is submitted, is a verj haid case. 
If Boddam, J , had agreed entirely with Bubramaniya Iyer, Offg 0 J , both as regards 
the conviction and the sentence, thus taking a more unfavourable view to the accused, the 
Ies‘=er sentence of transportation would undoubtedly have been passed The fact that one 
of the learned Judges took a view entirdy favourable to the accused resulted m a refeience 
to the third who passed the sentence of death While the sentence passed by Bhashyam 
Aiyangar, J, was perfectly legal under the Code, it is most respectfully submitted that it 

Section 378 — Note I 

1. Se# ( 86) 1886 Bat 229 (‘’11) Queen Empress v Nepal 

2 ( 21) 8 AIR 1921 Mad 679 (681) 23 Cn L Jour 697. In rs Naxnamalax Zonan 

Note 2 

1. ( 86) 1886 All W N 275 (276, 277), Empress v DOuxngk 
2 (’87) 1887 All W N 123 (127) Empress t Btendu 

3. (’Ol) 27 Mad 271 (290) . 1 Cn L Jour 611 2^761X203 : 14 Mad L Jour 226, Ttamanoamy Ooundan 
V. Emperor 

f \ 
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gives ri'e to the anomalj that a more unfavourable view to the accused on the part of 
Boddani, J, ivould have saved hia life Indeed, the accused in this case lost the benefit 
of the Officiating Chief Justice’s judgment as regards the sentence, and the benefit of 
Boddam, J 's judgment as regards the conviction The course adopted by Camduff, J, m 
Similar circumstances, of passing the sentence of transportation for life, even uhen tie 
Judge who confirmed the conviction was for passing the sentence of death, is, it la 
submitted, a very salutary one* 

3 Difference of opinion as to the sentence to be passed. — It has been 
held that when the difference of opinion is as to the appropriate sentence to be passed, ona 
Judge favouring the death penaltj, and the other recommending that transportation for 
life would meet the ends of justice, the difference of opinion itself would be a sufficient 
ground for holding that the death sentence should not ho passed * It has, however been 
said that it 13 not an inflexible rule and the third Judge to whom the case is referred is 
entitled to awaid the death sentence if he thinks it proper The rule of "judicial etiquette 
and practice strongly advocated by Slahmood, J , (see ^ote 2 ) can ho more easily followed 
in this case than in a case where the difference is as to the guilt of the accused 


379.'^ In cases submitted by the Court of Session to the High 
Procedure in ea«es sub- Court for the confirmation of a sentence of death, the 
nutted to Hgh Court for proper officer of the High Court shall, without delay* 
eonflrmatwn after the order of conhrmation or other order has been 

made by the High Court, send a copy of the order, under the seal of the 
High Court and attested with his official signature, to the Court of Session 


380. Where proceedings are submitted to a Magistrate of the firs* 
Procedure in cases sub class Or a Sub-divisional Magistrate as provided by 
tnitted by 'Magistrate not section 562, such Magistrate may thereupon pass such 
empowered to act under sentence or make such order as he might have passed 
section 562 or tnade if the case had originally been heard by him, 

and, i! he thinks further inquiry or additional evidence on any point to 
be necessary, he may make such inquiry or take such evidence himself or 
direct such inquiry or evidence to be made or taken 


2 

■3 


Synopsis 


Legislative changes 

Power of the first class Magistrate or 
Sub divisional Magistrate to remand 
Power of tbe first class Magistrate or 
Sub divisional Magistrate to acquit 


3a Power of the first class Magistrate or 
Sub-divisional Magistrate to refer undtr 
S 43S 

4 Appeal. See S 408 Note 5 


1 Legislative changes — Section SSO of Ibo Code of 1882 which dealt with the 
conCiiuation by Sessions Judges of sentences of imprisonment for a term exceeding fo’if 
years and transportation passed under S 34, by the Assistant Judges and Magistrates has 
now boon omitted, such sentences now come leforo the High Court on appeal under S 403 
clause (h) The present S SSO is entirely b new one 

* 1882 S 379, 1872 S 301, para 1, 1861 S 383 

A ( 18) 14 Cn L Jour 6(3 (646, 649, 653) 21 Ind Cas 883 (Cal) Aular Singh v Emperor 

Note 3 

1. ( 30) 17 Ain 1930 Cal 193 (198) 3l Crl L Jont 817, Emperor v Dulart Chandra 
Also see S 429, Nolo 3 
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2. Power of the first class Magistrate or Sub-divisional Magistrate to 
remand — Tlio fir=t cl(i5^ Mvjielrato or Snb-<1i\i<!ional Mngistmte is not i'mpo^\er«l 
to jrmflwif the civo to the eoconl cIa« 3 or thml cln^q Slftgiatrnto ^\lio submittotl Iho ca'o to 
him under *? 502 Thus, uliere n pccond cl#»i Magistrate finding the nccu’cil guiltj of 
aoluntanlj causing g^lc^ou9 hurt under S 325, Penal Code, sent the en'so to the District 
Mapstmte under the j'rOTi'^o to s 6C2, it uns held that the onlcr of the Di'^tnct jragistrato 
pending the case hack, to the second cla«;a Mapetrato on the ground that S 502 did not 
ftpplj to Ibo case was illegal Tina section enacts that the District Magistrate should pass 
such order as lie uould La\e paasod t/ he had onotnall]/ heard the ease, and a District 
Magistrate could not lia\c sent the case to a second class Magistrate if ho Iiad originally 
heard it liinwlf ' 

3 Power of the first class Magistrate or Sub.dtvistonal Magistrate 
lo acquit — There is a difforcnco of opinion on the question if the first class or Sub. 
diMsional Magistrate to uhoin a case is sent under the prOMSO to s 502 is empouered to 
acquit the accused 

It nia> 1x3 noted that in the analogous S 3l9, nhcro the tr j mg Magistrate who is 
not empoucted to p-’^ss a sufiicicntlj scaerc eontcncc is required to submit the proceedings 
and forward the accused to the superior Magistrate, the tr> mg Mapstrato is to “record 
the opinion" that the accused dcscraes a more se\ere sentence than he can pass But m 
s 6G2 the accused is “conMctcd" before ho is fornarded to the superior Magistrate Under 
s Si9, the l^Iagistrato is empowered to pass “such judgment, sentence or order as he thinks 
fit and as is according to lau " Under this section such Magistrate “may pass such 
sentence or make such order as lie might ha%e passed or made if the case hod originally 
been heard by him" In the undermentioned case' their Lordships of the Madras High 
Uourt obsersed as follows 

“When a Magistrate of the second or third class submits proceedings under 
5 819, he does not conrict but merely expresses Ibe opinion that an accused person 
IS guilty But ivhen a cose is submitted under S 5C2 a cODMction bas first of all to 
be recorded and so when tbe proceedings reach the Magistrate for disposal under 
s 880, that Magistrate has to deal Tilth a person who bas been convicted and it is not 
a case of tbe referring Magistrate baimg merely recorded the opinion that be ought 
to be convicted. Such opinion as tho refetring Magistcato expresses being that on the 
conviction, action should bo taken under section 562 It is our opinion that when an 
accused person comes before a Magistrate under s 380, ho can be treated only as a 
convicted person and that it is not permissible for the Magistrate acting under that 
section to set aside the conTiction and to acquit him " 

This view bas been followed m subsequent decisions^ of the same High Court 
It has, lioueTer, been bold m Upper Burma Judicial Conimissioner’s Court’ that 
Section 3S0 — Note 2 

1. (’08) 7 Cn L Jont 449 (450) : 4 Low Bor Bnl 150, Emperor v. Abdul Lai Shein 
Also see S 562, ^ote IS 

Note 3 

!• (’33) 20 AIR 1933 Had 728 (729) 1 67 31ftd 85 - 34 Cri L Jour 1045, PuStie Prosecutor v Oiirappi* 
ifaidu 

2. (’45) 32 AIR 1945 Mad 302 (302) • I L R (1945) Jiad 891 • 221 led das 421. In re Doratstoami 
Kaidu (Under S 380 connetioa cannot be set aside — AlR 1933 Mad 728 57 Mad 85 34 CnLJonf 
1045 foUowed ) 


this Beetion ) 

C42) 29 AIR 1912 Mad C57 (657) : 41 Cci L Joni 91 : 203 Ind Cas 500, In r$ rentiitasvami KaicJien 
3. (’16) 2 AIR 1915 Upp Bar 12 (12) • 29 Ind (ks 603 (663) ; 2 Upp Bar Bnl 55 J 16 Cn L Joar 535, 
Af» Tin nia r Jli Km. 

r\ 
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the power given to the Magistrate to pass such sentence as he nould have passed if he had 
heard the case originally himself, enables him to acquit the accused The same a lew is 
expressed, though as ohiler, m an earlier case of the Lower Burma Chief Court * and the 
Nagpur Judicial Commissioner a Court® haa adapted the view of the Burma Coiirta 
Support is sought for this latter view m the power gu en to the Magistrate to take addi 
tional evidence or make further enquiry On this point the Madras High Court m the 
undermentioned case® observed as foUows 

"It may be for the purpose of satisfying the Magistrate that it reallj is a case 
for applying S 562 and possibly such evidence {additional evidence) might bo taken 
with a view to seeing whether the conviction was correct Even so in our view, 
S 380 does not allou of a Magistrate who acts under it to set aside a conviction 
3a Power of the first class Magistrate or Sub divisional Magistrate 
to refer under Section 435. — Under this section, a Sub divisional Magistrate to 
whom proceedings are submitted can only dispose of the case m the manner provided by 
the section He is not competent to make a reference to the District Magistrate under 
Section 435 ^ 

4 Appeal — gee Section 408, Note 5 


CHAPTER XXVIII 
OP EXECUTION 

381*’^ When a sentence of death passed by a Court of Session is 
Execution ol order Submitted to the High Court for confirmation, such Court 
paesed under 8 876 of Session shall, on receiving the order of confirmation 
or other order of the High Court thereon, cause such order to be earned 
into effect by issuing a warrant or taking such other steps as may be 
necessary. 

1 Form of warrant of execution — As to the form of a warrant of executoa 
of a sentence of death see Form 33 Schedule v As to the form of a warrant where the 
sentence is commuted to one of transportation or imprisonment see Form 36 schedule V 


383«^ H A woman sentenced to death is found to be pregnant, the 
Postponement of High Court shall order the execution of the sentence to be 
capital sentence on postponed, and may, if it thinks fit, commute the sentence 
pregnant woman to transportation for life. 

* 1882 S 381 , 1672 S 301, para 2, 1661 S 383 
■{ 1882 S 332 , 1872 S 306 1861 — Nil 

4 ( 08) 6 Cn h Joar 476 (477, 478) 4 Low Bor Bui 277 Morali v Emperor 

, . ■ 3ros«!i 

• . Dora* 

steam* 27at<fu (The kind o{ Inquiry or natnre ol additional eridenco contemplated by S 380 is elcw^ 
soch inquiry or erideace as may assist tbe ^lagistrate to whom the accused has been forwarded W 
exercise ha discretion properly under S 662_AIB 1933 Jlad 728 67 Mad 85 31 Cn L Jour 1045 foil-) 
( 42) 20 AIB 1942 Mad 657 (657) 44 Orl L Jour 91 203 Ind Cas 600, In re Vcnkxtasviamx Kaxeke^' 
(Section 380 empowers the Magistrate to make further euquincs so that he may decide whether of no 
it is a filling case for tbe pass ng of an order under S 6G3, or whether on the other band be oogbt 
to impose some substantial sentence under tbe Penal Code — AIR 1933 Mad 728 67 Mad 85 34 
Cri L Jour 1045 relied on )} 

Note 3a 

1. ( 41) 42 Cri L Jonr 69 (90) 191 Ind Cas 349 (Mad), JIfaifa Gowda r Emperor 
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1 Power to postpone — The power of postponin'; Ibo cscculion of tlio «ontonco 
■of death paaaeil on n woman fount to 1 >d pregnant ehoiill l>o CTcrcisod onI> b> the Iligli 
Court’ It inaj cither postix)no tho execution til after the tIcli\or> of the child* or if it 
thinks fit coninnito the eentenco to one of Iransportation for life * 

383 .* Where the accused is sentenced to transportation or impri- 
Exocotonof pftitoners sonmcnt in cases other than those provided for by 
■oMranTyiriMonorimrr section 381, the Court passing the sentence shall forth- 

fnnmrnt m oil ct oi'po with forward a warrant to the jail in which he is, or 

IS to be, confined, and, unless the accused is already conlincd m such jail, 
shall forward him to such jail, with the warrant 
Synopiis 

1 Sentenced to transportation i 2a Accused on bail— Procedure 

2 Sball forthwith forward a warrant to the 3 When a sentence of transportation or 

ja 1 ' I imprisonment commences 

hOTE to the Synopss Sec the Notes mteated lor tic followms topes 
Sect ons 5^ 59 and 511 Penal Coilo See Note 1 

Sentence lor period alreadj* undergone in pol ce custody— Illegal See Note 3 
Sentence of rniprisooment in pol ce lock up— Illegal See Note 2 
Sentence to follow and not precede conv cl oo Sec Nolo 0 

1 “Sentenced to transportation ’’ — A scntenco for transportation may, 
under ranous sections of tho Penal Code be either for life or for a lesser period See also 
Si 59 an 1 511 o! the Penal Code and the undermentioned cases ’ 

^^’hen an offender is sentenced to transportation bo should under this section be 
forwarded with a warrant to the jail m which 1 o is or is to be confined and by virtue of 
S 68 of the Penal Code be will be deemed to bo undergo ng tho sentence of transportation 
■during the period of bis imprisonment prior to actual transportation 

Under s SOS sub a (2) of the Code a sentence of transportation should not specify 
the place to which the person sentenced is to bo transported 

2 “Shall forthwith forward a warrant to the jail” — Under S 541 
sub a. (i) the Provincial Government has to appoint the place wherein any person 1 able 
to be imnnsoncd or committed to custody under the Code is to be confined and under 
this section tho Court passing the sentence should forthwith forward a warrant to the jail 
10 which the accused IS or IS to bo confined ’ Tho words jail and prison do not include a 

* 1882 S 383 1872 S 302 para 2 1861— Nil 
Section 382 Note 1 

1 (79)2 Weit 441 (442) 

<1664) 1864 Soth W R Gap Cr 1 (1) Queen t lit Ghurbhwnee 

2 (1864) 1861 Suth M B Gap Cr 1 (1) Queen t lit Ohurbkumee 
< 71) 15 Suth W R Cr 66 (66) Queen ? Panhee Aurut 

(79) 2 We r 441 (442) 

3 (1865) 3 Suth W R Cr 15 (15) Queen V Tepoo 

[See ( 78) 1878 Pun Re No 34 Cr p 83 (33) lit HaUlt » Croun ] 

Section 383 — Note 1 

J ( 04) 1 Cn Ij Jour 89 (89) 1903 Pun Re No 31 Cr Arura t Emperor 
( 82) 5 Mad 28 (28) IMeitSO funAurea t Emprtsa 
( 01) 1901 Pun Be No 27 Cr p 85 (97) Solar Bakth t Emperor 
(1665) 2 Suth W R Cr 1 (1) gueen t ilootkee Kora (S 59 Penal Code) 

<18Ca) 3 Suth W R Cr 44 (44) Queen r Tonooram llalu (I>») 

( 66) 5 Suth W R Cr 44 (44) gueen t Shonaallah (Do ) 

[See (1864) 1864 Suth W B Gap Cr 35 (35) Queen v Premchund ] 

Note 2 

1 ( 02) 29 Cal 286 (297) 6 Cal W N 254 (FB) In n Horace Li/all (Court as Court of reference may lot* 
ward offender to any jail within Us junsdict qq aa Coart of reference ) 
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EXECUTION or SENTENCES 


police lock up, and the Magistrate has no power to sentence an offender to suffer impri- 
sonment in a police lock up ^ 

2a Accused on bail — Procedure — Where the accused is on hail and is not 
present when the Court upholds a ecntencc of imprisonment, the procedure is for the 
Court to issue a w arrant for bis arrest to a police officer under S 77 ^ There is no procednre 
laid dou n by the Code that the Court should ask the sureties to ask the accused to surrender * 

3 When a sentence of transportation or imprisonment commences — 
There are three cases under the Code in which a sentence of imprisonment or transportatioa 
may commence on a future date * 

(1) Where a person is convicted of two offences at one trial and the Court sentences 

him to suffer imprisonment or transportation for each of the offences the 
sentences to run consecutively {3 35) 

(2) Where a sentence of imprisonment or transportation is passed on an escaped 

convict and the new sentence is not severer in its kind than the sentence the 
com let was undergoing when he escaped (s 896) 

(3) Where a sentence is passed on a person already undergoing a sentence of imprison 

ment or transportation (s 397) 

In all other cases, a sentence of transportation or imprisonment will commence 
from the time it is passed ^ and the Court has no power to direct that such sentence should 
commence on a future date* Nor has the Court power to make a sentence precede a 
conviction * The reason is that a sentence should follow and not precede a conviction 
Thus it 13 illegal to sentence an offender for the period already undergone by bun m the 
police custody * 

A sentence of transportation or imprisonment should be definite in respect o! each 
offence® 


2 ( 14) 1 AIR 1914 Low But 156 (157) 7 Low Bur Bol 62 15 Cn L Jour 10 Emperor v Po 
Also see S 32 Note 4 

Note 2a 

1 ( 40) 27 AIR 1940 All 386 (383) 41 Cn L Jour 741 I L B (1940) All 607, Humlat v Chhuitea 

2 ( 40) 27 AIR 1940 All 386 (387) 41 Cn h Jour 741 I L B (1940) All 607, ilumloM v Chhvtaa 

Note 3 

1 { 69) 12 Sath W R Cr 47 (48) 3 Beog L R App Cr 50 In re KMhtn Soondar BTiuttacharjet 

( 80) 7 Cal L Hep 393 (395) In re Ofikoy Eutnar (Magistrate after sentenemg acensed admitted them to 
bail — Held such sdmiss oa to bail did not tnabe seotcoce oae to commence at a future time ) 

{ 17) 4 AIR 1917 Low Bur 169 1159) 17 Cn L Jour 480 (480) Shw Tanng v Emperor (Sentence o 
impnsonment under the Prisons Act must commence from date on which it is passed— See also S 511 ) 

2 ( C8 69) 4 Mad H C B App i (ii) (The Court cannot suspend its own sentence pending appeal ) 

( 69 70) 5 Mad H 0 R App i (n) (Do ) _ ^ ^ 


(*23) 10 AIR 19'’3 Lah 104 (105) 23 Cn L Jour 593 Danyar Khan v Emperor (Half the penod 
of custody as nndertnal pr! oner ordered to be connted as part of ■’entence— Illegal ) 

( 06) 7 Cn L Jour 453 (453) 4 Low Bur Rnl 152 Emperor ▼ Tha ZfmMn 

5 ( 97) 1897 Rat 892 (693) Empress v Sadu 

( 07) 6 Cn L Jour 217 (216) (Lah) EagheXSisvjh't Emperor (But sentence of imprisonment nntd rising 
of Court good ) 

( 09) 7 Cn L Jour 453 (453) 4 Low Bur Ro! 152 Emperor t Tha llmun .. 

6 ( 68 69) 4 Mad n C B App xxvii (xstm) (Single oentence pas=ed on conviction ol three eepata 
oQences — Illegal ) 

(1SC4) 1801 Sutb R Gap Cr 35 (35 3G) Queen v Fremehund 
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384.* Every warrant for the execution of a sentence of imprison- 
Dwtinnofi^ar- mcnl Shall be directed to the officer in charge of the 
inTit lot mcoit on jail or other place »n which the prisoner is, or is to bc» 
confined 

1 Warrant for execution of a sentence (OttUtel ) 


ttamni iii 385.^ When the prisoner is to be confined in a jail, 
^bomtolcioJerj the warrant shall be lodged with the jailor 


386 I (/) Whenever an offender has been sentenced to pay a fine, 
Warrant for the Court passing the sentence may take action for the reco 
levy of fine very of the fine in either or both of the following ways, that is 
to say, It may — 

(a) issue a warrant for the levy of the amount by attachment and 
sale of any movable property belonging to the offender, 

(fc) issue a warrant to the Collector of the District authonzing him 
to realize the amount by execution according to civil process 
against the movable or immovable property, or both, of the 
defaulter 

Provided that, if the sentence directs that in default of payment of 
the fine the offender shall be imprisoned and if such offender has undergone 
the whole of such imprisonment m default, no Court shall issue such 
warrant unless for special reasons to be recorded m writing it considers it 
necessary to do so 

( 2 ) The '(Provincial Government) may make rules regulating the 
manner in which warrants under sub section (/), clause (a) are to be exe- 
cuted, and for the summary determination of any claims made by any person 
other than the offender in respect of any property attached m execution of 
such warrant 

( 3 ) Where the Courts issue a warrant to the Collector under sub 
section (/), clause (6), such warrant shall be deemed to be a decree, and the 
Collector to be the decree holder, within the meaning of the Code of Civil 
Procedure, 1908 and the nearest Civil Court by which any decree for a fike 
amount could be executed shall, for the purposes of the said Code, be 
deemed to be the Court which passed the decree, and all the provisions of 
that Code as to execution of decrees shall apply accordingly 

Provided that no such warrant shall be executed by the arrest or 
detention in prison of the offender 
a Substlii Ud by A 0 for Local Gorerninent 

* 1882 S 384 1872 S 303 1851 S 222 

f 1862 S 38S 1872 S 304 1861 S 223 

4 Code of 1698 original S 385 

3S6 bcDCver an offender is sentenced lo pay a fine the Court pas ing the sentence may in its 
T? arrant /or d scret on is ue a vatrant Ibf the levy of the amount by d fre s and sale of any 
levy of fine movable property telonging to the offender although the sentence d rects that m 
default of payment of the fine the offender shall be imprisoned 

1882 S 386 2872 S 307. 1861 S 61 
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WARRA^T FOR LEVY OF FINE 


Synopsis 


1 Amendments in 1923 

2 Recovery of fine. 

3 “Has been sentenced to pay a fine.” 

4 Offender undergoing whole term of im- 

prisonment in default — Levy of fine 

5 “Court passing the sentence.” 

6 ‘ May take action ” 

7 Execution against immovable property. 

•8 Priority over other debts. 


9 Peath of offender 

10 Attachment of movable property — 
Clause (a) 

11. “Belonging to the offender.” 

12 Claims to property attached under sub- 

section (1) (af 

13 Execution according to civil process - 

Sub-section (I) (b) 

14. Revision. 


NOTE to the Synopsis See the Kotes indicated for the following topics : 


Ability but unwillingness to pay fine — Sufficient 
special reason See Note 4 


Applicability to S 438 See Kote 2. 

Comparison with S 647 — Discretion See Note 6 


Deposit by surety lor appearance not liable for fine 
Bee Note 11 


Direction of payment to complainant— Still Croira 
debt See Note 8 

Executing Court not to question warrant See 
Note IS 

Fine, to be specific as to each ofiender Sec Note 3 
Fmo written ofi — Effect of See Note 2 
Joint fines on several accused See Kote 3 
Non appiicabdity to Dckkhan Agricultari'ts Belief 
Act, 6 22 See Note 13 
Refund of fine See Note 4 
Section C4, Penal Code — When bat to recovery cf 
fine See Note 2 

Simultaneous execution See Note 7 
Suspension of impri'cnment in defaolt of Ao* 
See Note 2 


1 Amendments in 1923 — This section has been substituted for the old S 836 
by the Code of Criminal Procedure (Amendment) Act, IS [xvill] of 1923 The material 
changes introduced are as follows 

(1) The word "attachment" has been used m place of the word "distress " 

(2) A warrant for the levy of the fine may now be issued for execution according I® 

civil process against the movable as wrell as the immovable property of the 
defaulter 

43) 'Where the offender has undergone the whole of the imprisonment awarded m 
default of payment of fine, no warrant against his properties should issue unlesa 
for special reasons recorded m writing 


2 Recovery of fine — Section 64 of the Penal Code provides that whenevef 
an offender is sentenced to pay a fine, with or without imprisonment, it is competent to the 
Court to direct that, in default of payment of such fine, the offender shall suffer imprison 
ment for a certain period The undergoing of such imprisonment does not, howe^ er, operate 
as a dtsekarge or satiafacUon of the order for imyment of the fine, which ina}, never- 
theless, be levied in the manner i)re«cnbcd by this section,^ i e 

(1) by attachment and sale under the piovistons of this Code of the moxoMo 

property of the offender, or 

( 2 ) by execution by cml pioeess against his movable or immovable property or 

both, or 

(3) by both the above methods 


Section 386 — Note 2 
I ( 01) 23 All 497 (499) 1901 AU W N 176, Emptror v Sagwa 

• (’76) 1875 Rat 01 (92), Iteg v Oulab Chand (Award of imprisonment m default of payment of 6^® 
imposed under enactments passed after Geucml Clauses Act 1 [I) of 1668 came into operation Is Icg~/ 
(1805) 3 Snth W R Cr Letters 10 (19) 

(1665) 3 Suth W R Cr Letters 21 (21) 

(1665) 8 Snth W’ R Cr 61 (62) Quim v. Uadootoodundt}/ (Pet Kemp and Jackson, JJ , Betcn Earr, Ji 
dissenting) 
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There arc, liowc\cr, tx\o limitations «uljcct to which the nloro procoiliiro 13 to ho 
adopted, Mr,— 

( 1 ) Where the offender ha? ttnf?r»ffone the ichole {erm of xmiirisomncnt in default, 

no warrant ehoiild be issued for lc^> of the fine except for spccio/ Jcasons to be 
recorded 

( 2 ) Xo fine can lx; IcTicd after the ixrioil of ux years after the pa53in" of sentence, 

or, where, under the sentence, tho offender 13 liable to imprisonment for a longer 
period than sit jears, then after tho cTpimtion of tho jxiriod * Tho mere fact, 
howOTcr, that the Court baa nrittcn off a fine as irrccorornblo i3 no bar to its 
taking action under this section mthin tlic said }x;riod if it subsequcntlj appears 
that the offender has acquired tho means of pajing it* 

^ilTiero an offender is sonteneed to paj ftne only and to imprisonment in default 
of pajment thereof the imprisonment maj bo suspended to enable the offender to paj the 
fine m instalments or on a future date* 

Tho pro? isions of this ^section hare been declared to apply — 

( 1 ) to the levy of all fines imposed under the authontj of an> Act Regulation, Rule, 

or bje law, in tho al>«cnco therein of anj specific provision to the contrarj ® 

(2) to tho rccovcrj of tho amount of maintcnanco ordered to be paid under s 488 ® 

(3) to tho rccoverj of all monej's ordered under this Code to be paid but for which no 

method is otherwise CTpresslj provided for^ Thus tbo recoverj of compensation 
amount ordered to bo paid under s sso. or of costs ordered to bo paid under 
s 143 or of the court foes or process fees ordered to bo paid under S CI 6 A, may 
all bo recovered in the manner provided by this section, 

( 4 ) to the recovery by the Local Board under s 221 of tho Madras Local Boards Act, 

14 CMV] of 1920, of anj fee, toll compensation 01 damages due to it® 

Where money found on an accused person at the time of his arrest is taken and 
placed in the custody of tho Court, it has been held that the Court at the time of convicting 
and sentencing him can imposo a fine and order that the fine should be recovered by 
confiscation of the money under Section 517 * 

2 See Section 70 ol the Fensl Code 

<'41) 23 am 1941 Bom 1S3 (169] I L R (1941) Com 147 42 Cri L Jour 534 191 Ind Cas 217 

(DB), CdllectoT of Broach and Panch Mahals 'll Ochhavlal Bhxkaial (Section 386 u procedural and 
does not aQect substantive lair contained id S 70 Peoal Code, (or purpose of lunitation ) 

4'S4) 1884 Bat 207 (207), Quttn Empress t <7antt Sahharam (The liabilitj for any sentence of imprison 
inent airarded in default of pajment ol fine continues bonerer after the expiration of tbe six jears ) 

3 ( 06) 4 Cri L Jour 404 (404) 1906 All W N 275 3 All L Jouc 818 Latxful Uusaxn r Mumtas 

Alt Khan 

4 Bee Sect on 389 


Tbe Punjab General Clauses Act (Act 1 fIJ of 1898) S 23 
The Burma General CUuset Act (Act 1 [I] of 1898) S 25 


(See however (72) 17 Suth W R Cr 7 (8), Genenment v Jungles Betdar (Section 5 of General 
Clauses Act, 1868, applies to fines imposed under any Act therea/lcr to be pa^ed and has no applica- 
tion to the Abkaci Berenuo Act oi 1856 )] 

6 See Section 488, sub section (3) 

7 See Section 547 

8 ( 23) lO AIB 1923 Mad 275 (275) 21 Cn C> Jour 464 PvRiya Spamalo r Emperor 

9 (34)21 AtB 1934 Bom 193 (104) 35 Cn 1> Joor 1344, /n re Ssmonf f 
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3. “Has been sentenced to pay a fme.” — Before a warrant can be issued 
under this section it is necessary that the Court issuing the warrant should have senlenced 
the offender to pay a fine So. a Court cannot, for instance, issue a warrant, merely on 
a report of a Railway Traffic Inspector to the effect that damage has been done to tie 
railway carriage and that it should recovered ' 

A sentence of fine should be specific as to each offender fined ® It is not proper to 
sentence two or moie offenders to pay a fine jointly® 

See also ss 63 to 70 of the Penal Code 

4. Offender undergoing whole term of imprisonment in default—Levy 
of fine. — Under the section, as it stood before the amendment of 1923, the Court could 
issue a warrant for the levy of fine even though the offender had undergone the uhoU 
term of the imprisonment m default of fine Under the present section as now amended, a 
warrant should not issue for the levy of fine m such cases unless for special reasons to be 
recorded the Court considers it necessary to issue such a warrant But where the offender 
has been committed to jail for failure to pay the fine but the full term of imprisonment for 
default has not been completed, the proviso does not apply and a warrant can bo lasued 
■Moreo\ er, the proviso only forbids the issue of a warrant after the imprisonment m default 
of fine has been set\ed, it does not require that where a warrant has been issued it must 
be withdraxon if the imprisonment m default of fine has been set\ ed for the full period 
But in dealing with such warrants the Court should follow the policy underlying th0 
proviso, so that, if there ate special reasons for cot withdrawing the warrant the Court 
should refuse to withdraw it® The special reasons for issuing the warrant or for not 
withdraw mg it should bo reasons accountii^ for the fact that the fine has not been recovered 
before the sentence in default has been served and any reasons which are directed to that 
point w ould bo relev ant * The facts that the offence is a serious one and that the complainant 
has been allotted pait of the fine are irrelevant® But it bos been said that where an 
offender having the means of paying the fine chooses to undergo imprisonment rather than 
pay tbo fine, it is a sufficient special reason which will enable the Court in its discrehon to 
order that the fine may be levied, notwithstanding that the offender has served the full 
term of imprisonment ordered for default of payment of the fine® 

Notes 

1 ( 29) 16 AIR 1929 Pat 108 (108, 109) 30 Cn L Jour 635, AbdulMajxdr N L ilukherjt 

2 ( 69 70) 5 Mad H C B App v (?) 1 Weir 30 (Fioe imposed on prisoners individually and collectively 
— Illei-all 

3 (17) 4 AIR 1917 Cal 348 (356, 359, 361) 18 Cn L Jour 945 44 Cal 1025 (1060, 1063) (FB) AmnfJ 
Lalv Corporation of Calcutta 

( 69 70) 5 Mad H C B App v (v) 1 Weir 30 

[But see (’75) 1875 Rat 00 (90) (In this case it is assumed that a fine can be levied jointly )) 

Note 4 

1 ( 39) 26 AIR 1939 Cal 337 (338) • 40 Cn L Jonr 654 I L R (1939) 1 Cal 471, Emperor v Smt 
Sarojxni De (Warrant issued without reasons before the accused has undergone the whole imprison" 
meet in default is not illegal although the property u sold after the accused has undergone ibe 
imprisonment ) 

( 35) 22 AIR 1935 Cal 546 (547) 36 On L Jour 1267. Nil EanUia Pal v Bisahha Pal 

2 ( 35) 22 AIR 1935 Bom 160 (161) 59 Bom 350 38 Cn L Jour 1034 Dtsamhar Eastnalh v Emperor 

3 ('351 22 AIR 1935 Bom 160 (161) 36 Cn L Jour 1034 69 Bom 350, Dtgambar Easinath v Emperor. 
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Wicro an ofTcndcr ‘!cntcncc<l to fine nml to impn-omnont in ilcfaiilt paid n i ortion 
of the fine, hut the fact not haMng boon communicated to tl e jailor lie had to 8cr\e the 
•nholc term it •uaa hehd that the Court, had no innadiction to rcfunl tlic fine \ ut tliat tho 
part\ should npplj to the Local Goaemment for n rcfunl ^ 

5 “Court passing the sentence ** — The poncr to lo\j a fine n restricted to 
the Court fttsstng the sentence^ It maj be crerei<5c«l either Ij the Tiidgo or Magistrato 
nho pa'-sed the sentence or by hn siicccsw m ofiicc'* See tho iiiilormentioncd ense^ See 
also section 3S3 

6 “May take action *’ — ^here an offender has liccn sentenced to fine and to 
imprisonment in default of pajmenfc of the line it is not vnpcratne that the Court should 
take action m all eases The •uords may take action show that it is in tho discretion of 
the Court to do «o or not But nhcre an order for payment of money has been made under 
the Code, s 517 provides that tlic amount shall bo recoverable as if it were fine and it has 
been held that the Court has no discretion in such eases to refuse to take action un ler this 
section for the recovery of tho amount* 

7 Execution against immovable property — Prior to the substitution of this 
section for the old one m 1923 there n as no provision for attachment and sale of immovable 
property of the offender for the purpose of realising a fine and it was held that a sale of 
immovable property for recovenng a fine conferred no title on the purchaser as the sale 
itself was without jurisdiction* Clause (b) now enables tho Court to proceed against the 
immovable projicrties belonging to the offender This however can only be according to 
ctiil process and not as provided m this Code The Court also bas power to issue a warrant 
for attachment and «ele of movable property and simultaneously to order cxecation 
against immovable property according tocml itoccss 

8 Priority over other debts — A fine imposed or an order for payment of 
money passed by a criminal Court is a debt due to the Ciown— and as a Ciown debt it 
takes precedence ov er ordinary contract debts * The charactei of Crow n-debt is not lost ev en 
though there is a direction that it should be paid over to the complainant^ 

7 ( 66 67) 4 Bom 11 C B Cr 87 (38) Peg v Hattux ifuUt 
Note 5 

1 ( 70] 1870 Bat 85 (35) Satara Sessions Judges Letter 

( 68) 9 Suth W R Cr 50 (50) (FB) Chwider Coomar ifiUer » ilcdoosaoden Dey 

2 ( 68) 9 Suth W B Cr 50 (50) (FB) Chunder Coomar MxUer v a/«foosoo<ic« De j 

3 (36i23AIB 1936Call4g(lS0 ISl) 37CnLJour531 63 Gal 1139 Jadabendranath Tanga v 
Emperor (Special Vlagistrate sppo nfed under Ordinance \I of 1931 pa"? ng sentence — After tetmina 
t on of special pawere another Magistrate socceeding him as Sub-diT sional Mag atrate — Such Mag s 
trat° cannot execute sentence of fioe ns he cannot be deemed to be successor in ofBce of the special 
Afagistrate ) 

Note 6 

1 (*23) 10 AIR 1923 Pat 57 (57) 21 Cri L Joni 126 Harendra Krishyut v Ball umar (Costs ordered 
under S 148 (3)) 

( 72 92) 1872 1692 Low Bur Rul 608 (606 607) Empress ? Alexander litguslus St Clair iltller 
Note 7 

I ( 21) 22 Cn L Jour 399 (100) 61 lod Cas 627 (527) (Lnh) 8fa<£art r Vehrdin 
( 68) 5 Bom H C R Cr 63 (64) Beg v Laitu Kartoar 
[See also ( 9'’) 20 Cal 478 (481) Queen Empress ▼ StfanafA d/ttra ] 

Notes 

1 (1676)2 Ft D 47 (18) 16 L J Ex 73 35 L T 858 I« re drlftar //eapens Smil/i (Appellant in 


( 

V adhuir t Secy of Stale 

2 ( 16)5 AIR1918Madllll (1112 1115) 40 Mad 767 (775) 18 Cn L Jour 4'’6 Piefiu I aiAiar T 
Secy of State 
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9. Death of offender. — Section 70 of the Penal Code provides that the dealt 
of the offender shall not discharge from the liability for fine, any property Tvhicb vooM, 
after bis death, be legally liable for hia debts , and therefore a ivarrant for the levy of th 
fine may bo issued under this section, even after the death of the offender, agamsJ 
properties in the hands of his legal representatives^ 

10. Attachment of movable property — Clause (a) — Prior to the sub- 
stitution of this section for the old one m 1923, the section used the word "distress ’ ari 
Form NO 37 of schedule v contained the words “make distress by seizxire" As the irorii 
“movable property" ^eto used in the section as being the subject of ‘distress’ that R 
actual seizure, it was held that only tangible or corporeal movable property capable of 
being seized could be proceeded against by way of distress and not such propertj as debts 
or cboses m action^ which could not be ‘seized.’ It ^as also held that a share or interest 
in joint movable property could not be seized and therefore could not bo distrained under 
the section* though a share or interest in joint property could he attached under S. S3 by 
the issue of a prohibitory order or the appointment of a receiver.* The substitution in tbe 
present section of the word “attachment" for the word “distress” shows that even a debt 
due to, or a share m jomt movable property belonging to an offender could be attached 
Sub section (2) provides that the Provincial Government may make rules for regulating 
the manner m which the attachment is to bo made In the absence, however, of any sucb 
rules the question arises as to tbe mode m which an attachment of a debt or share m joint 
movable property is to be effected It has been held that seizure and sale of the property 
m nhich the offender has an undivided fractional interest are not legal® According to the 

Notes 

1. ('78) 2 Bom 664 (567), Tmperalrxx v Dongajt. 

The folloviing cases which wen decided wttk reference to old S $S6 are no longer of any imterlanu 
('93) SO Cal 478 (481) Queen Empress v. Stlondth Ustra 

(’68 69) 6 Som H 0 R Cr 63 (64), Reg v LaUu Earwar. ,, . 

(18GS) 4 Sath W R Cn L 6 (6) (Under S 70, Penal Code, even unmovshJe properties of offender vu* 
liable for payment of fine after the death of offender ) 

Note 10 

1. (’17) 4 AIR 1917 Wad 749 (748, 749) : 18 Cn L Jenr 1. Secy of Stale v. Sengammal. (R msy 
ever inclode negotiable instruments, bonds and Utle^eeds) 

(’18) 5 A I R 1918 Mad 1111 (1113, 1114) 40 Mad 767 (768, 772) 18 Cn L Jour 426, PtelM 
T. Secy, of State (Surplus sale proceeds m the bands of a mortgagee under power of sale i3 not a 
but tangible movable property and could be attached under 8 386 ) . , 

2 (92) 20 Cal 478 (479), Queen-Empress v, Sttanalh Blstra (Only movable property of wbic 
offender was tbe sole owner could be attached under 6 386 ) 

(-76) 2 Weir 442 (443) , 

3, ( 17) 4 A I R 1917 Mad 366 (367) ; 39 Mad 831 (833) • 17 On L Jour 296 (FB), Secretary of cm 
V Rangoswamy Iyengar 

4. Sec (’26) 13 A I B 1926 Bom 103 (104, 105) : 49 Bom 906 27 Cn L Jour 652, 

Nijappa v Gurlingaia Basappa (Pet Fawcett. J ; Uadgaonkar J being doubtful reserved his opi“' 
on the point ) , 

(But sec (’33) 20 A I R 1933 Nag 248 (248, 249) ; 29 Nag L R 320 ; 34 Crl L Jour 1263, Shrawan 

Emperor } j 

S ( 39) 26 A I R 1939 All 373 (374) : 183 Ind Cas 134, Bansra; Das v. Secy of State. (Fine 
upon a coparcener cannot be recovered by attachment and sale of joint movable property belongmS 
the family — In such a Case the property cannot be said to belong to the offender ) . 

(33)20 AIR 1933 Cal 402 (403,404); 60 Cal 932; 34 Cn L Jour 603, Pramatha Rhusan 
Emperor .. 

(’33) 20 AIR 1933 Cal 401 (402) • 60 Cal 851 : 34 Cn L Jour 579, ilanmathanatk Kundu v. Emper^ 
(’32) 19 AIR 1932 Mad 638 (540) • 65 Med 1041 • 33 Crl L Jour 622, Narasanna v. Emperor 
(•32) 19 A I R 1932 Pat 292 (293) • 12 Pat 29 * 33 Cn L Jour 872 (SB), Bajendra Prasad 
Emperor. _ 

(33)20 AIR 1933 Nag 213 (218,219): 29 Nag LB 320 : 34 Cn L Jour 1263, Sfcraican v 
[See also (’36) 23 A I B 1930 Mad 660 (560) ; 37 Crl L Jour 836, Eolhvenhalaratnam v 
A«rtna. (Attachment by seizure of standing cro^ of joint Hindu family is Illegal — Case 
clanso (b))] 
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Iliph Conrt of Mndras" the rrfixr eour«o in EMCh ca^es is to follon tbo principle ndoptwl 
in the Ci\il rroccdnre Code and to j roccwl under 0 21 Hr IG nnd 47 

The High Court of Patna" and the Judicial Commissioners Court of SimP havo 
expressed the \iow that the letter method to adopt in such ca«c3 ivould bo to proceed 
under clause (1) rather than clnuso (a) of the section 

Under mb s. (1) elaii«e (a) of this section any movable property belonging to the 
offender can lo attached The proMSions of the Cnil Procedure Code exempting certain 
propertj from ottachment and Bale do not appi} to criminal Courts ® 

Salarj not jet drawn by the offender is not movable property within the meaning 
of this section 

11 “Belonging to the offender*’ — The Court has power under sub s (l) (a) 
to attach only movable propertj belonging to the offender and therefore cannot order 
the attachment of the monej deposited by a snretj for the appearance of the offender, in 
execution of a sentence of fine passed against the offender^ Similarly, where ]Oint 
movable property passes by iwn«ora/ii/» to tho other members of the family on the 
death of the person, such propertj cannot be attached as it is no longer property of the 
person in the hands of the other members* It has been held that a sentence of fine against 
a coparcener cannot he executed by attachment and sale of joint movable property of the 
family as the property cannot be said to belong to the coparcener who has got only an 
unascertained interest therein* 

It IS the duty of an officer entrusted with the execution of a variant of attachment 
to ascertain by all possible means whether the propctly belongs to tbe offender* 

12 Claims to property attached under sub.section (l) (a) — Under the 
section before the amendment of 1923, there was no provision for tbe determination of 
claims which might be preferred to the properly attached * but tbe Court had, however, to 
satisfy itself that the property attached belonged to tbe offender* In cases of doubt it was 
held that tbe proper procedure w as to stay the sale to enable the claimant to establish his 
title to the property in a civil Court * 

6 ( 82) 19 AIB 1932 Mad 838 (540) 55 Mad 1041 33 Cri L Jour 63‘> Haratanna v Emperor 

7 ( 32) 19 Allt 1932 Pat 212 (213) 33 Cn L Jour 671 Sakadeo Singh t i?ant Euhun Singh (Pro 

ceediaes Qndet S 145] 

8 (33)20 AIB 1933 Sind 43 (44) 34 Cri L Jonr 354 Prilam Das Slangaram y Emperor 

9 ( 37) 24 AIR 1937 Lah 367 (367) 169 Ind Cas 914 Naiha Singh v Vt BacAint Eaur (Order of 

maintenance under S 483 — Jagir aoae^ collected b; reTcoue authorities ot per»on against wbom order 
IS made can be taken and attached for reabzation of amount due nndet order ) 

('89) 1889 Pun Be ho 3 Cr p 7, Sirdar Baghubir Singh v Meta 

10 ( 34) 21 A I B 1934 Bang 82 (93) 36 Cn L Jont 6<>0 JIaung Soe Dlaing v 3/a Them Ehin 

(Salary in tb s case was not earned ) 

Note 11 

1 ( 24) 11 A I R 1921 Oudb 396 (390) 26 Cn L Jour 113 83 I C 673 Ragkvnandan v Emperor 
' " ■ " " ” — nperor (Even though the surety 

' Pandey y Emperor 

■ /lander Pandey y Emperor 

y Seey of State 

• y Emperor 

Note 12 

1 (39) 26 AIR 1939 Cal 337 (337) 40 Cci L Joor 654 ILK (1939) 1 Cal 471, Emperor v Sarojmi De 
( 15) 2 AIR 1915 Lah 2‘’7 (223) IS Cti L Jour 166 (166 167), Exra Lai y Emperor 
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Sub section (2) of the present secbon now provides that the Provincial Govemmect 
may make rules for the summary detamtnation of any claims that may be mada m 
respect of the propertj attached under sab s (l) (a) and it is the duty of tho Court m sort 
cases to hold a proper inquiry into the title of the claimant* In tho absence of such mlB, 
it has been held that the procedure prescribed for the inquiry into claims under S 8S of 
this Code should be adopted ® 

The summary procedure for the detenmnation of claims under subs ( 2 ) appla 
onlj during the subsistence of tho attachment AYhere, therefore, money is attached aiJ 
credited to the Government an apphcation for the refund of the monej bj the Goren 
ment does not lie, the reason being that the attachment must be deemed to be put an end 
to as soon as the monej is credited to the Government® 


13 Execution according to civil process — Sub section (1) (b)— 

it IS sought to execute a sentence of fine against the lmmo^ able property of the offeedet 
or against such movable property as cannot be attached by seizure under sub-s. (l) 
the bettei proceduie is to i*i 3 ue a warrant os provided under sub s ( 1 ) (b) for execafj^ 
according to ciuZ piocess Sub section (3) provides that such a warrant shell bedecoeu 
to be a decree and the Collector to he the decree holder and tho nearest civil Court can 
execute the decree in accordance with the provisions of the Code of Civil Procedure 
to the execution of decrees (see o X\I of the Civil Procedure Code) A warrant ^ 
a Magistrate to a Collector must, thcreforo, he accepted as a decree by the civil 
which it 13 sent foi execution ^ The Bombay High Court has held that a warrant u 
this section is deemed to bo a decree of the civil Court only for the purposes of 
and therefore the exemption of agncuUonsts lands from execution of decrees under 
of the Dekkhan Agriculturists' Relief Act does not extend to such tiarranls* ^ . 

High Court has however, held that by vutuo of sub s (8) the warrant becomes 
the Civil Court and therefore the land of an i^ricuUurist cannot be attached and sola 
execution of such “decree ’ bj virtue of S 16 of the Punjab Land Alienation Act* 

It 13 not permissible for tho executing Court to go behind the 
execution or to question the v ahdity of tho warrant in respect of some antecedent de 
proceedings before the criminal Court* 

14 Revision — An order of the Magistrate passed under this section _ 
jwdictoZ capacity issubject to revision under S 435* But an owIrt* nf the Magistrate oir_ — ^ 


( 98) 1098 Eat 97G (976) Queen Empress v CMusgan Jagannath 
1 97) 20 Had 08 (09) 2 Weir 42 Queen £)npre» t Kandappa Goimdan 
— Principle stated iq judgment to be applicable to this section ) 

( 81) 2 Weir 445 (445) 

4 .TT, ififioi-. o-,-. -,,0 ^ 
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7 Saropns 2 ^ 


cannot oe uiiii/ea oy Wagistrato nor can he rely simply oa report of pohce-oflicer ) 
( 33) 20 AIR 1933 All 135 (135) 34 Cn L Jour 847 Banmal t Emperor 


(Mag strata * 




conlr® ) 


Note 13 . 

1 ( 38) 25 AIR 1938 Pcab 40 (40j 177 Ind Cas 162 CoOeelor 0/ PesTiawar r Abdul , . ^ 

2 ( 26) 13 AIR 1926 Rom 582 (583 684) 60 Bom 844 99 Ind Cas 310, CoMrefor 0/ 

Bahadu CinaJi* 

3 (29) 16 AIR 1929 Lab C67 (G69) 30 Ct L J 1006 119 Ind Cas 227, Emperor v afitW'® ^ ^ 

4 ( 29) 1C AIR 1929 Slad 383 (384) 119 Ind Cas SS SuppiLSWOmy Iyer t Secretary of State 

Note 14 

1 ( 96) 23 Cal 421 (423) Queen Empress r Asmm Eumar Ghose 
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recovcrj of nn nniount orfcro«l to lx* |ai«l {eco S 517), siicli ns an nniount duo to the Port 
Trn't, though passed under this section, is onlj nn <*x«:?//iic order and is, therefore, not 
open to revision* 

Boo also S 135 For Form eeo Sch V, Form }.o 37 

387 . ‘ ‘‘I A warrant issued under section 386, sub.section (/), 
Effect of such warrant clause (a), by any Court I may be executed within the 

local limits of the jurisdiction ot such Court, and it shall authorize the 
'’I attachment] and sale of any such property without such limits, when 
endorsed by the District Magistrate or Chief Presidency Magistrate within 
the local limits of whose jurisdiction such property is found 

& Snfcs liuJeii for Ibe worda such warranl* bj the Code of CcimintI Procedure (Amendment) Act 18 
twill] of 1923 

b SubstifufM for distress tbtd 

1 Scope of the section. — As to jiinsdictiou of criminal Couits ’ sco S 177 
The Court has no power to le\"j a 6ne against property situate outside British India * 

388. ^ (/) When an offender has been sentenced to fine only and 
Suspension of execution of to imprisonment in default of payment of the fine, 

sentence of fnipnsonment and the fine IS not paid forthwith, the Court may — 
(a) order that the fine shall be payable either in full on or before a 
date not more than thirty days from the date of the order, or m 
two or three instalments, of which the first shall be payable on 
or before a date not more than thirty days from the date of the 
order and the other or others at an interval or at intervals, as 
the case may be, of not more than thirty days, and 
(&) suspend the execution of the sentence of imprisonment and release 
the offender, on the execution by the offender of a bond, with or 
without sureties, as the Court thinics fit, conditioned for his 
appearance before the Court on the date or dates on or before 
which payment of the fine or the instalments thereof, as the case 
may be, is to be made, and if the amount of the fine or of any 
• 1882 S 387 , 1872 S 307 . 1861 S 61 
f Code oi 1893 original S 388 

368 (1) When an oSendec bus been sentenced to fine onlj and to imprisonment in default of 
Suspension o/ txecxiUon o] payment of the fine and the Court issues a warrant under section 336 
tenUnce of imprtsonnienf it may suspend tbo exccut on of the sentence of imprisonment and may 
release the offender on hi. executing a bond with or withont suret es as the Court thinks fit conditioned 
for his appearance before such Court on the day appointed for the return to such warrant such day not 
Lemg more than fifteen days from the time of executing the bond, and m the eient of the fine not 
haring been realized the Court may direct tbe sentence of impri^nment to bo carried into execution 

{5) In any case in winch an order for tbe payment of money has been made on non recovery 
of wh ch impn^sonment may be awarded and tho money is not pad forthwith the Court may requ re the 
person ordered to make such payu ent to enter into a bond as prescribed in sub-section (1) and in default 
«{ bu so doing n ay at once pass sentence of imprisonment as if tbe money bad not been recovered 

1882 S 388 , 1872 and 1861 — hil 

[5e< oIm ( 33) 20 AIR 1933 All 13S (135) 31 Cn I. Jonr 847 Ilanmal t Emperor ) 

2 (26) 13 AIR 1926 Sind 57 (57 6S) 20SDdLB63 26 Cn L Jour 1263 Tustf Ah Loolmanjx v 
Emperor 

{See also ( 26) 13 AIR 1926 Bom 103 (106) 49 Bom 906 37 Ctt L Jour 652 Shitalingappa Etjappa. 
y Gurltn^UMi Basuppu (Execution of order onderB 4B3 Cr P C)] 

Section 387 — Note 1 
1 ( 79) 2 Wdr 441 (411, 445) 
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SUSPENSION OF EXECUTION OF SENTENCE 


instalment, as the case may be, is not realised on or before the 
latest date on which it is payable under the order, the Court 
may direct the sentence of imprisonment to be carried into 
execution at once. 

(2) The provisions of sub.section (/) shall be applicable also in any 
case in which an order for the payment of money has been made on non- 
recovery of which imprisonment may be awarded and the money is not 
paid forthwith; and, if the person against whom the order has been made, 
on being required to enter into a bond such as is referred to in that sub- 
section, fails to do so, the Court may at once pass sentence of imprisonment. 

Synopsis 

1 Legislative changes 

2 Scope of the section. 

3 Order for payment of money on non-recovery of which 

imprisonment may be awarded Sub section (2). 

NOTE to the Synopaia See the Motes indicated for the following topics : 

Form of bond See Schedule V, Form 37A 

TVarrant for levy of fine Not needed before imprisonment See Note 3 ' 

1 Legislative changes. 

(1) This section tvaa substituted for the original s 388 by the Code of Cruniaal 

Procedure (Second Amendment) Act 37 fxxxvn] of 1923 Under the section aa 
it stood previously, the Court could not suspend a sentence of fine unless a 
warrant /or the 1 ecovery thereof had been issued under s 88B ^ This is not 
necessary now. 

(2) Under tbe old section a suspension of the sentence could not exceed a period of 

fifteen days from the date o! executing a bond under the section Under the 
present section there can now be an order for payment m two or three monlhlv 
instalments and suspension of tbe sentence during that period 

2. Scope of the section — la order that tbe section may apply, two conditions 
are necessary, namely, that the offender must have been sentenced, 

(1) to fine only, and 

(2) to imprisonment in default of payment of such fine 

The section has, therefore, no application to cases where an offender has been 
sentenced to fine m addihon to a sentence of imprisonment^ or where he is not sentenced 
to imprisonment tn. default of the payment of the fine * 

3. Order for payment of money on non-recovery of which imprison- 
ment may be awarded — Sub-section (2) — Under 8 64 of the Penid Code, 
whenever a sentence of fine i3 passed the Court can order that in default of pajTnent of 
such fine, the defaulter shall suffer impnsonment for a certain period There is no such 
general provision as to orders for payment of money other tKan fine Sub section (2) of 
this section refers to an order made by a criminal Court for the payment of money but 
which 13 not a punishment inflicted on an offender for a criminal offence * The Court has 

Section 338 — Note 1 

1 ('09) 7 Cn L Jour 4S2 (452) : 4 Low Bur Bnl 151, Emperor v. The Mya 

Note 2 

Mohamed (Even H 
of seatCBC® 0 / fnipri* 


J. (’31) 21 AIR 1934 Bang 11 (12) : 35 Cn t Jonr 603 • 11 Bang 451, Emperor t. Mohamed. 
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no po^cr (o onlcr imrn=onnicnt in default of pajment of any such ftmonnt unless it is 
epccificilly prOMclcil for b> n st-itute* The Code contains tho following rroaisions for 
rnjiiiont of money on the non rccoactj of which impn-^nment ina> bo awnnlcd 

(i) Paj meat of compensation under s 950, subs (2A) 

(ii) Paj ment of maintenance under s 45S, sab s (3) 

(ill) Payment of the iienaltj due on a liond under S 5H sub s (4) 

(it) Payment of process foes, etc , under S sic V, sub s (1) 

In such ca«c3 if the monoj la not paid forthwith the Court may require the person 
to enter into a bond aa proaidcd by sub s ( 1 ) and on hia failure to do so may at once piss 
a sentence of imprisonment 

See S 250, S 514, sub S (4), S 4SS and S SICA 

It IS not neccaaarj that a warrant for (he levy of such amount should bo issued, 
and the undermentioned casca^ decided before the amendment to sub s (l) are no longer 
of any practical importance 


389.* Every warrant for the execution of any sentence may be 
bo may u'Qe issued either by the Judge or Magistrate who passed the 
warrant sentence, or by his successor in office 

1. Successor m office — A sentence waa passed by a Special Magistrate 
appomted under Ordinance ii fii] of 1931 The Special Cnmmal Court came to an end m 
1032 with the expiry of the Ordinance It waa held that the Sub divisional Magistrate who 
succeeded the Special 'Magistrate was not a successor m office of the Special Magistrate and 
that he had no power to iSsUC the warrant ‘ 


890«t When the accused is sentenced to whipping only, the sentence 
Eseconoa oi sentence shall subject to the provisions of section 391 be executed 

01 whipping only at such place and time as the Court may direct 

Synopsis 

1 Legislative changes 

2 When the accused is sentenced to whipping only 

3 “At such place and time as the Court may direct ” 

4 Postponement of sentence ol whipping when accused is under sentence of 

imprisonment in another trial 

’ 1882 S 389 1872 S 307, para A, 1861 — Nil 
■f 1882 S 390, 1872 S 302, para 2, 1861 — Nil 

2 (93) 18 Bom 440 (441), Queen Eiiiprers v Kutrapfa (Railways Act 1690 S 113 does not proTide 
for imprisonment i n default of payment of excess chai^ and lace due ) 

( 97) 20 Mad 385 (38C) 1 OVeic 871, Queen Empress v Subramonia Iyer (Do) 

( 96) 19 Mad 233 (239) 2 Weir 461 Qiicen Empress v LaHshmi Eayakan (Imptbonmeat in default 
of payment of compensation uodec Cattle trespass Act (Act 1 [1] of 1871) is illegal ) 

(97) llCPLRCclO(ll) Xarim^ftanT Nalhoosa (Do) 

(79) 1 Weic 711 (711) (Do) 


' rani for levy 

■ ‘ betber Magis 

Irate had jurisdiction to make an order for imprisonment in default of payment of compensation ) 

Section 389 — Mote 1 

I (36) 23 AIR 1936 Col 149 (150) 37 Cri L Jour 424 : 63 Cal 1139. Jadabendranalh J-anja r, 
Emjteror 



2074 IS 390 N 1-3) 


executkhi of sentence op whipping only 


NOTF to the Synopsis Bee the Notes indicated for the following topics 
Amendment of 6 391 See Note 3 
Filing a future date See Note 3 
Whipping Act (4 [1\] of 1909) See Note 2 

1 Legislative changes. — The Tvords “subject to the provisions of s 391 irets 
added by the Criminal Law Amendment Act, 12 [Xli] of 1023 See Note 3 

2 When the accused is sentenced to whipping only — This section applied 
when the accused is sentenced to whipping only Sentences of wbpping are passed ucdet 
■the provisions of the WTupping Act (4 [iv] of 1909) Sections 3 and 6 of that Act deal mtb 
offences for which 'whipping can he given in lieu of other punishments prescribed under 
the Peml Code, -while s 4 deals with offences for which whipping can be given in addition 
to the other punishments piescribed therefoi 

Section 3 of the Whipping Act, 4 [ivl of 1909, enacts that (a) m the cases of theft 
undei s 378, Penal Code, and a^avated forms of it under Ss S80 and 382, and (b) in tie 
cases of lurking house trespass or house breaking under Ss 443 and 443, Penal Code, and 
aggra\ated forms of them under Bs 444 and 446 Penal Code, respectively, whipping oaf 
be awarded m lieu of the other pumshments 

Section 5 of the said Whipping Act provides that the punishment of whipping may 
he inflicted upon juvenile offenders m lieu of other punishments in the following cases 

(i) AU offences punishable nndcr the Penal Code, except those specified m 
chapter VI and m Ss 153A and 605 and offences punishable with death 
(u) Offences punishable under any other law with imprisonment, ^kich tlJ® 
Provincial Gov ernment may specify m this behalf 

Thus, this section applies only m those cases where sentences of whippmg art 
passed under ss 3 and 5 of the Whipping Act 

Where a youthful offender for one offence is ordered to be detained m a 
School or a Borstal Institution and for another offence tried at the same trial is senteacM 
to whipping, the Magistrate must act under the provisions of this section^ The reason 
IS that a person sentenced to detention in a Borstal Institution is not sentenced to 
impi isonment 

3 “At such place and time as the Court may direct " — According to 
the High Court of Bombay the sentence of whipping need not necessarily bo executed on 
the same day as the sentence was passed, but the Court can fix a day tn the future of 
that purpose ^ 

Before the amendment of S 391 in 1923, it was held by the High Court of Madr*^ 
that a Jilagistrate had no power to suspend or postpone the execution of a sentence o 
whipping only, even m cases where such sentence was appealable (as where a second class 
Magistrate passed a sentence of whipping only) * This practically rendered the right o 
appeal nugatory The Chief Court of Lower Burma on the other hand, held that whenever 
a eentence of whipping was passed by a Magistrate, against whoso sentence an appeal U>. 
the JIagistrate was bound to ask the pnsoner whether ho intended to appeal and if 
prisoner said that he intended to do so, to soapend the execution of the sentence on to® 
analogy of S 39i ® The addition of clause (a) to sub s (l) of S 391 now mak es it clear tb^ 
Section 390 _ Note 2 ^ 

1 ( 33) 23 A I B 1036 Bang 485 (186, 487) 38 Cn L Jour 33 14 Bang 625 (FC) Emperor r VS 

Pi/ti 

Note 3 

1 ( 28) 15 AIR 1928 Dom 138 (188, 139) 29 Cri I. Jont 673 Emperor r Gopal MurgiS (A 

that wtipping should be inflicted as soon as practicable is a proper order — 1897 Rat 906 “ 
obsolete ) 

2 (02) 26 Mad 405 (466) 2 Wcir 447, Ifeyyaa V £mperor 

3 ( 93 1900) 1893 1900 Low Bor Bui 310, impress r Chan Tha Au-ng 
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if the at^tscd fiimislies Inil for I 113 aprearnncc, the ‘sentence mnj bo sa^fxinilocl for fifteen 
dftjs or, if nn >3 made within that time, until after the sontcnco 13 confirmed 

4 Postponement of sentence of whipping when accused is under sen- 
tence of imprisonment in another trial — Tlio direction m this section, that the sentence 
shall be executed at such jlaco and tirao as the Court may direct, is intended for the case 
rvhere the accused is not already under another sentence and is not also at the same time 
sentenced to imprisonment It, therefore does not apply where ho is atreadj under another 
sentence of impri'^onmcnl In such a case the Court should, when passing the order required 
bj this section, follow the analogy of S SOI Ui as for ns may be It cannot, therefore, 
postixine a sentence of whipping only till after the accused lias undeigono a sentence of 
impn onment in another case * 


381.*’ 0) When the accused — 

Eicctition of scntecce (a) IS sentenced to whipping only and furnishes bail 
ot m 8.dditioa to the satisfaction of the Court for his appearance at 

to iinro'oanient such time and place as the Court may direct, or 

(h) IS sentenced to whipping in addition to imprisonment, 
the whipping shall not be inflicted until fifteen days from the date of the 
sentence, or, if an appeal is made withm that time, until the sentence is 
confirmed by the Appellate Court, but the whipping shall be inflicted as 
soon as practicable after the expiry of the fifteen days, or, in case of an 
appeal, as soon as practicable after the receipt of the order of the Appellate 
Court confirming the sentence. 

( 2 ) The whipping shall be inflicted in the presence of the officer in 
charge of the jail, unless the Judge or Magistrate orders it to be inflicted 
in his own presence. 


( 3 ) No accused person shall be sentenced to whipping in addition 
to imprisonment when the term of imprisonment to which he is sentenced 
IS less than three months. 


5ynop$i$ 

1 Legislative changes 5 

2 When accused is sentenced to whipping 

only See Section 390 Note 2 and S 32 ^ 

3 Execution ol sentence ol whipping only 

See S 390 Note 3 


Postponement oi the execution of sentence 
ol whipping in addition to tmprisontnent 
Double sentence of whipping 
Officer in charge of the )ail 


4 When accused is sentenced to whipping 
In addition to imprisonment 


7 Whipping m addition to imprisonment 
for less than three months~Sub-s (3) 


NOTE to the Sjnops s Sec the No 
No pwri ion for caJLcg back accused for wh ppmg 
See Note 6 

Sect on 4 of hipping Act 4 flVJ of 1909 See 
Note 4 

yyTiipping before statutory period Sec Note 5 


3 indicated for tho follotv ng topics 
^\li pping for separate ofiences See Note 5 
U hipping not executed withm statutory time— 
Effect bee Note 3 

hipping to be executed immediately after 'tatu- 
tory period See Note o 


* Code of 1698, onginal S 391 
Sub sect ous (2) and (3) ncrc the same sub s (1) mn as (oltows 

39l (1) Uhen the accused is sentenced to whipping in odd lion to imprisonment a case 
E«eufion of sentence which is subject to appeal the whipping shall not be inflicted untd fifteen 
of tc7npping in addition days from the date of the sentence or if an appeal u made w thin that time 
fo imprisonment unt 1 the sentence la confirmed by the Appellate Court but ihe nhippin„ 

shall be infl cted as soon as practicable after the expiry of the fifteen days or in ca»e of an appeal, as 
soon as pract cable after the rccc pt of the order of llio Appellate Court confirmmg the sentence 

1882 S 391 . 1872 S3 310, 311. 1861 — Nil 

Note 4 ] 

1 (1900 02) 1 Loir Bar Bol S3 (S3), Empress v N po Po Eye 
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1 Legislative changes 

Changes tnlroduced tn 1898 — 

Sab section (3) was newly added 
Changes tnUodvced m 1923 — 

Clauses (a) and (b) of sub s (l) i\ere sabstitoted for the words “is sentenced to 
whipping in addition to imprisonment in a case which is subject to appeal ’ by the 
Criminal Law Amendment Act, 12 Ixid of 1023 

2 When accused is sentenced lo whipping only — See Section 390 Note 2 and Section 32 

3 Execution of sentence of whipping only. — See Section 390 Note 3 

4 When accused is sentenced to whipping m addition to imprisonment 
— "Whipping in addition to imprisonment can be inflicted under S d of fbe Whipping Act, 
4 [rv] of 1909, m regard to the offences speciflcd therein 

Sections 3 and 4 of Act 6 [Vi] of 1861 , which provided for the punishment of 
whipping being inflicted in addition to imprisonment on a second conviction for certain 
specified offences, have been repealed and the cases decided under them are now only of 
academic interest ^ 

Under the provisions of the Act, 4 Civ] of 1909, whipping should bo inflicted in cases 
where there is a certain amount of aggravation in the commission of the offence Where 
an accused was convicted under s 892, Penal Code, for an offence of robbery and sentenced 
to fine and nhippmg and m default of fine to imprisonment, the High Court set aside the 
sentence of whipping on the ground that the hurt caused in the course of the robbery was 
very slight* "V^ere a sentence of whipping only was legal, but the combined sentence oi 
whipping and imprisonment was passed and the former sentence was executed, the sentence 
of impn«onment was set aside m revision* 

S. Postponement of the execution of sentence oi whipping in addition 
to imprisonment. — Whipping shall not be inflicted within fifteen days from the date 
of the sentence or until such time as the sentence 13 confirmed m appeal, if an appeal is 
preferred within that time There is no power vesting in Magistrates or Sessions Judges 
to postpone the execution of the sentence beyond the time It has been held that it is 
imperative that a sentence of whipping m addition to imprisonment should he earned out 
immediately on the expiry of the fifteen days from the date on which it was passed unless 
an appeal he made within that time* It cannot be postponed till after the term of 

iS<cffon 391 — Wote 4 

1 ( 69) 5 Mad H C B App 1 0) 

( 72 92) 1872 92 Low Bur Bui 338, Queen Empress v Nga Po Sm 

(1865) i Sntli W E Cr 20 (20), Queen v Amarut Shexfch 

(’60) 1880 Pun Be No 39 Cr, p 93 (93) Koun y. Empress 

( 69) 12 “ loy Putnaxf: 

( 80) 18 
(05)2* 

( 05-06) 

( 72 92) 1872 93 Low Bur Bui 838, Qitetn Empress t Altdul Uajxd 
(1900) 13 C P L R 171 (171), Empress v Sheoram 



(71) ' Enda.4Jt 

(’92) 

(931 ■ ■ ■ • 

(71) ■■ . ■ . 

( 66) 1866 Pen Be No 54 Cr, p Cl (62), Croton v. Ooolah 

2 (22) 9 AIR 1922 AH 245 (246) 44 All 538 i23 CrlL Joue 274, Baifri Prawd y 

3 (1900 ’02) 1 Low Dor Bui 362 (363). Crown y Po Uamg 

Note 5 

1 (’76) 1878 Pun Be No 31 Cr, p 73 (74), Croton t J2an^ 
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imrri'wnnioDt in ndJition to which whipping was gi\cn, has CTpreil * Indeed it is illegal 
to order a ««?ntonco of whipping to be inQicted on the prisoner at the time of his release 
from the jail * There is no proa ision of law under which an accused w ho has been released 
after having undergone his sentence of imprisonment could bo called back to undergo the 
sentence of whipping * In such cases the sentence of whipping should bo cancelled as having 
locouic inoperatiac® 

\S’here, again an accused is sentenced on threo separate conMCtiona, first to a term 
of imprisonment second to a certain number of lashes to be inflicted at the evpirj of the 
period of imprisonment, and third to a term of imprisonment after whipping the 
ixistponement of whipping to the cvpirj of the term of imprisonment under the first 
conviction is illegal and hence the second term of coniiction will begin on the cspirj of 
the first® 

A ^sentence of whipping not inflicted within the statutorj period or within the period 
prescribed therefor, becomes inoi«rative’ 

"WTiile Magistrates have no power to postpone the execution of sentence of whipping, 
Ihcj are also not entitled to inflict it before the evpiry of the period specified m the section 
Thus, where a Magiatrato of the first class convicted an accused of theft and sentenced 
him to one month’s rigorous imprisonment and twenty lashes, the District Magistrate took 
the ca«e m revision and holding that whipping conld sot bo added to imprisonment, 
directed the accused to be whipped and submitted the case for the orders of the Chief 
Court The Chief Court held that the sentence being an appealable one to the Court of 
Session the District Magistrate acted illegally in taking up the case m reMsion and 
directing the accused to be whipped, before thcevpiry of the period allowed for appeal* 

'^’bere, howe\cr an accused is convicted of two offences for one of which he is 
sentenced to imprisonment and for the other to whipping, it is not open to the Magistrate 
to postpone the sentcoco of wbpping on the ground that the accused has preferred an 
appeal against the sentence of imprisonment* Before s 390 was amended, it was not illegal 
to execute the sentence immediately when it was given as a separate sentence for a 
separate offence and not in addition to imprisonment’® See also section 35 Note 9 


( 02) 4 Bom L R 929 (930), JS»nperor v Jagannath Sagar 

< 34) 21 AIR 1934 Fat 551 (551) 36 Cn L Joar 100, Emperor t Eashbehan Singh 


breach o! dutj wbirping is not mflicted at the statutory tune it does not thereby beeonae inopera- 
tive )] 

8 (02) 1902 Pus LR ho 45 Cr p 170(172) CraintT Bura 
0 (02) 4 Bom L R 43G (437) Emperc>r t Jaiwant, 

10 (’78)2 Weir 446 (447) 
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6 Double sentence of whipping — Under the 'Whipping Act of 1S64 it ivaa 
held that -when a person, i\ho has been previously convicted within the meaning of S 1 of 
that Act 13 convicted at one time of two or more offences, he may be punished with one 
but only one ■shipping in addition to any other punishment to which under S 46 of the 
Code of Criminal Procedure of 18S1 {now S 35) he may be liable ^ The said S 4 has been 
repealed but it is submitted that under this section also it would not be legal to pass a 
double sentence of whipping Thus, where an accused was convicted under Ss 454 and 380 
Penal Code, and was sentenced to two jeats rigorous imprisonment and fifteen stripes for 
each of the offences the High Court doubted if this double sentence of whipping was legal 
and altered the sentence to fifteen stripes for both the offences* See also Note 4 on S 35-’ 

6a Officer in charge of the jail — A Borstal Institution is not a jail under 
this section and therefore the snpermlcndcnt thereof is not an officer m charge of a jail 
and hence a sentence of whipping cannot be carried out m his presence ^ 

7 'Whipping in addition to imprisonment for less than three months 
— Sub section (3) — When the terra of imprisonment to which the accused is 
sentenced is less than three months it is illegal to award the sentence of whipping in 
addition to the imprisonment^ 

SdS."" (/) In the case of a person of or over sixteen years of age 
Mode oi inflicting whipping shall be inflicted with a light rattan not less than 
punishment half an inch in diameter, in such mode, and on such part 

of the person, as the ‘IProvincia! Government) directs, and, m the case of 
a person under sixteen years of age, it shall be inflicted m such mode, and 
on such part of the person, and with such instruments, as the •[Provincial 
Government] directs 

( 2 ) In no case shall such punishment exceed thirty stripes ^[and, m 
Limit of number the case of a person under sixteen years of age, it shall not 
of stripes exceed fifteen stripes] 

a Substituted by A O for Local OoTeroment 

b Inserted by the Whipping Act 1909 (4 flV] of 1909) S 7 See Note 1 

Synopsis 

1 Legislative changes | 3 Mode of inflicting punishment on persons 

2 Mode of inflicting punishment on persons 1 under sixteen years of age 

of or over sixteen years of age ' 4 Maximum sentence of whipping 

IfOTS to the Synopsis See the Notes indicated for the follotring topics 
D rcctions by various rrovincial GovernmeBts See Double whipping See Note 4 
Notes 2 and 3 Stnpcs on hand — lUegal Bee Note 2 

1 Legislative changes — Section 3U of the Code of 1872 corresponded to this 
section Under that section punishment of whippii^ was to be inflicted m the case of a 

» 1882 s 392 1872 S 311, 1861 — Nil 

Note 6 

1 ( 68) 9 Suth W R Cr 41 (49 60) Beng L B Sop Vol 951 (FB) Nassir v Chunder 
{ 68) 9 Sulh W R Cr Cir 3 (4) 

{ 70) 14 Suth W R Cr 7 (7) Ilutlan Bewa v Duhtir 


1 { 36) 23 AIR 1936 Rang 485 (487, 488) 38 Cn L Joor 83 14 Rang 625 (FB) Emperor v Njo 

Note 7 

1 ( 02) 2 Wcir 447 (449), In re Sulbtan Chetts 
( 02) 4 Bom L R 430 (437) Etnperor y Jatvant 
(1900) 2 Bom L R 64 (S5) Queen Empress y Bhteei Trsmbak 
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person of or over sixloon jeara of age, “nilh sucb mstrumeut, in such moilo nnd on such 
part of the person as the Local Government directs” and in the case of a ixirson under 
sixteen j ears of age, it nas to l>e infitcied "in tlio viay of school discipline v\ith a light 
rattan ” It also limited the number of lashes to one hundred and fifty, if whipping was 
inflicted -aith the cat of nine tails nnd to thirty if it was inflicted with a rattan 

Section S92 of the Code of 18S2 substituted the woids ‘‘with a light rattan not leas 
than half an inch in diameter,” for the words “with such instrument” and further 
enacted that in no case shall the punishment of whipping exceed thirtj stripes bection 302 
of the present Code has amended the portion relating to iiersons under sixteen > ears of 
age from “in the waj of school discipline with a light rattan” into “m such mode and on 
such part of the person and with such instrument as the PrOMncial Goveinment directs” 
and S 7 of Act 4 Cl\’] of 1009 has added “and, in the case of a person undei sixteen jeacs 
of age, it shall not exceed fifteen stnpes” to sub section ( 2 ) 

2 Mode of inflicting punishment on persons of or over sixteen years 

of age. The mode of mflictmg the said punishment and the pait of the bodj on which 

it 13 to be inflicted have been left to be determined bj the Provincial Government The 
various Provincial Governments have provided as follows in this behalf 

Bengal — The punishment of whipping should, m the case of an adult, be inflicted on 
the breech, with a rattan not exc^mg half an inch in diameter, and on all occasions 
precautions should be taken to prevent the blows from falling on any othei part of 
the person (W’llLms, 149 ) 

Bombay la the case of a person of sixteen years of age, whipping shall, when 

inflicted in private, that is, within the iirecmcts of prison, be inflicted on the haie 
buttocks, and when inflicted m public, that is, without the precincts of prison, 
across the bare shoulders (Bom Q It no COS of 1897 ) 
iladtas — In the case of a person of oi over sixteen years of age, the whipping is to 
be inflicted on the posterior and care is to be taken that the person undergoing 
the punishment is tied up to a triangle, or his immobility under punishment is 
otherwise secured— m order to preclude the possibility of the lattan falling on any 
other part of the bodj (Gaz Not No i, 1st jan 1883 ) 

A thin cloth soaked in antiseptic should be spread over prisonei's buttocks 

Punjab (l) It is to be inflicted on the buttocks with a rattan not more than four feet 

in length, and one and a half inches m circumference, not in public 6r m front of 
court houses, but always within some walled enclosure and in the pre'ieuce of a 
Magistrate or the Supermtendent of the jail, and when practicable, of a Medical 
Officer (Punjab Bk Cir vol 2 S LV, p 260) (2) The triangle should be boarded 
on the side next to the offender, so as to prev ent the possibility of the rattan cuthng 
round and touching the front or any oflier pact of bis person (3) The punishment 
is never to be inflicted in pubhc, or m front of catchery, but always within some 
walled enclosure, either the jail, lockup, treasury or any other convenient place, 
and m presence of a Magistrate, and, when practicable, of a Medical Officer 
Superintendents of jails have been invested by the Local Government with powers 
of a Magistrate of third class, wuUi a view to sentences of whipping being executed 
in their presence (smyth 115 got Beng.peb 29, 1864) 

United Proiinccs of Agra and Oudk — The whipping shall be inflicted on the 
buttocks with a light rattan half an inch m diameter (g O no 1290, dated 12th 
May 1893 ) 

Central Piotinccs — In the caee of a person of or over sixteen years of age, the rattan 
shall be applied to the bare posterior, the offender being tied to a triangle and a 
leatLcr apron fastened round hi3 mist (c.F.Gaz Not no 20, 4th January’ 1999 ) 
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See also the undermentioned case ^ 

Bill ma — The punishment of whippmg shall be inflicted with a light rattan on the 
breech in the way of school discipbne (Burma Gaz Not No 193 dated 1st July 
1893 part I page 307 ) 

It has been held illegal to inflict stripes on the hand ^ 

3 Mode of inflicting punishment on persons under sixteen years of 
age — Under the Codes of 1872 and 1882 as seen in Note 1 above the whipping was to he 
inflicted m the waj of school discipline m the case of persons under sixteen j ears of age" 
This phrase in the way of school discipline was held to connote the degree of serentr 
w ith which the punishment was to bo inflicted ' Now that phrase has been omitted and ths 
Provincial Government is empowered to prescribe the mode of pumshment* The «evenl 
Provincial Governments have provided as follows 

Bombay — In the case of a peroon under sixteen years of age it shall he inflicted m 
private with a light rattan across the bare buttocks 

Madras — In the case of juvenile offenders a lighter cane than that employed for 
persons of or above sixteen jearsofagc shall be employed (G 0 No 59 Judcal 
dated lOth January 1893 ) 

Punjab — In the case of a person under sixteen years of age it shall bo inflicted on the 
buttocks m the way of school discipline with a rattan not more than half an inch i» 
diameter (Not No 677 dated I6th May 1899 Punjab Gazette 1899 Part i page Sit) 

Central Ptovinces — The whipping shall be inflicted on the bare buttocks or m the 
case ol a boy under twelve on the bands at the discretion ol the Magistrats The 
instrument used shall bo a rattan lighter than that used for adults and while the 
whipping 13 being administered the prisoner shall be held but not tied to a triangle 
or in any other convenient way as the Magistrate or officer present may think fit 

4 Maximum sentence of whipping All the Codes have limited the 

maximum number of stripes to be inflicted with a rattan to thirty It is enacted that m 
no case shall this be exceeded The question arises if at the same time an accused la 
convicted of more than one offence can he be sentenced to more than one sentence of 
whipping? Referring to S 46 of the Cnmmal Procedure Code (m force at that tune) 
Peacock C J said 

The Code of Criminal Procedure did not intend to allow two punishmenta of 
whipping to be inflicted at the same time for two offences of which an offender m 
be convicted at the same time 

His Lordship said in reference to the 'Whipping Act 6 [vi] of 1864 

I do not believe that it was intended to sanction such a cruelty as to allow a double 

flogging to be inflicted upon a prisoner convicted of two offences at the same t me 
The words m no case in the Codes of 1872 1882 and 1893 clearly show that at cue 
time not more than thirty stripes should be inflicted and it has been so held* under the^ 
Codes See also S S9l Note 6 


Section 392 — Note 2 

1 ( 01) 14 C P L It Cr 64 Emperor t Gulab Uutalman 

2 ( 92) S 0 P L R Ci 31 (31) Empress t Sada Ganda 

Note 3 
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Is 393 N 1-2 1 2081 

KottobceTocu 393.* No Sentence of whipping shall be executed 

t^^3^|^lncUlmeDts by instalments* and none of the following persons shall be 
Eiemrt'ons punishable with whipping* namely 

(a) females; 

(£r) males sentenced to death or to transportation, or to penal 
servitude, or to impnsonment for more than five years , 

(e) males whom the Court considers to be more than forty*five years 
of age. 

1. Execution of whipping by instalments — Tho sentence of whipping is 
not to be executed bj in't'ilmeDts * Therefore, no enhancement of tho sentence of whipping 
<an be made in roriaion after it has been executed, as it would amount to executing the 
sentence bj mstalmcnls. Thus where, an accused person convicted under 8 S32 Penal 
Code, and sentenced to whipping was whipped and an application was subsequently made 
to the High Court for enhancement of tho sentence, this section was held to bar the 
awarding of any additional sentence of whipping* 

2 Persons exempted from being punished with whipping — > Section 7 
<jf the '\Mupping Act, C [vi] of 1661, provided as follows 

"Ko female shall bo punished with the whipping nor shall any person who may 
be sentenced to death, or to transportation or to penal servitude, or to imprisonment 
for more than five jears be punished with whipping ’ 

This section has in addition to these persons exempted such males as tho Court 
•considers to be more than 45 jesrs of age* The Burma ^Vhlppmg Act, 8 [vm] of 1527, 
has extended the period of imprisonment from five to seven >ears for purposes of this 
icxemptioa Persons sentenced to transportation* or imprisonment* for seven years cannot 
bo sentenced to whipping Nor can women or persons under sentence of death be so 
sentenced * It is to be noted that the wording of this section none o! the following persons 
shall be punishable,” as compared with the words m s 89i eub s (8), shall be sentenced ' 
fofers to the execution of the sentence of whipping and not to its being passed * However, 
a sentence the execution of which is prohibited bylaw is illegal and cannot be passed* 
The word sentenced m clause fb), it was argued, means already sentenced and does 
not refer to the sentence passed in combination with (he sentence of whipping This 
contention was rightlj rejected^ and it was held that the word must be understood m a 
general 6en«e and if a person is sentenced for any period exceeding that fixed by the Act, 

■ 1682 S 393 , 1872 S 312 1861 — MU 

Section 393 Note I 

1 ( G6) 1866 Pun Ee No 02 Cr p 86 (871 Bamjuf v SetAkram (Case under 8 11 of Act 6 [VI] of 

1864 ) ^ 

2 . 

ase the accused was conricted 

Note 2 

a (41) 20 AIB 1941 Smd 40 (48) I L R (1940) Ear 477 (478) 43 Cn L Jour 403 193 Ind Cas 341. 

Emperor v Aehar Hameo (prorisions of Whipping Act and Cnauaal Procedure Code should bo read 
together ) 

2. ( ^(i)l Mad 56 (56, 57) 2 Weir 448 (FB) 
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€ (■20) 7 AIB 1920Lah 364 (367) 1919 Pun Be No 80 Cr • 21 Cn L Joor 306 AA,6ar t rmprrw. 
7 (30) 17 AIR 1930 Bang 138 (139) 7RaDg769 81 Cri L Jour 176 Nja .Vy« Cyi t rnperor 



2082 [S394 N1-21 


WHIPPING WHEN TO BE INFLICTED 


T\bether in conviction m one case, or more than one, be cannot be punished Tvitb n’hippiEg* 
But in computing the maximum period of imprisonment under this section, the 
period of impnsonment to ■which a man has already been sentenced before the commis-ioa 
of the offence for which the sentence of whipping is passed cannot be taken into account* 


394.’’' (/) The punishment of whipping shall not be inflicted unless 
Whipping not to be a medical officer} if present, certifies, or, if there is not 
Inflicted il oaender not a medical officer present, unless it appears to the Magis- 
in fit state of health trate or officer present, that the offender is in a fit state 
of health to undergo such punishment. 

(2) If, during the execution of a sentence of whipping, a medical 
Stay of execution officer certifies, or It appears to the Magistrate or officer 
present, that the offender is not in a fit state of health to undergo the 
remainder of the sentence, the whipping shall be finally stopped. 

1 Scope — This section enacts that the sentence of whipping shall not be indicfed 

on an accused person unless a medical officer certifies, or m his absence, unless the 
Magistrate considers that the accused is m a fit state of health to undergo the punishnient, 
and it should he finally stopped, if, dutmg the course of its execution, it is found that the 
accused is not m a fit state of health to undergo the rest of the punishment “A man, thoagh. 
sentenced to whippmg, is not to be whipped unless in a fit state to suffer that punishment 
The whipping is not to be commenced if he 13 unfit to bear it all, and then be is to be- 
kept m custody till the Court can revise the sentence But, if it be commenced, it is 
to be continued longer than the man is fit to bear it, and nhon the man has had all bacon 
bear (m the opinion of the medical officer), the executioner i9 to stay his hand, and tto 
sentence has been fully satisfied , for, it cannot be executed by instalments."^ It looy be 
noted that when a sentence of whipping has been executed m the presence of the Magistratet- 
Buie 2S7 of the Madras Criminal Eules of Practice, 1031, requires the Magistrate to record 
the fact of such execution 

This section deals with the execution of a sentence of whippmg which has been 
already passed ^Vbere the question is whether such a sentence should be passed, it hw 
been held that a Magistrate should not reject the punishment of whipping merely on the 

ground that the accused is too joung and frail unless he has medical opinion in support 

of his own * 


2 Certificate of the medical officer — The medical officer can under snb 
8 (1) certify, before tho sentence is mflicted, that the accused is, or is not, in a fit state 0 
health to undergo the punishment and under sub s (2) he can certify, durmg the execution 


* 1882 S 394 ; 1872 S 312, pa ras lands, 1861 — Nil _ 

8 ( 39) 26 AIR 1939 Peab 17 (20) 40 Cn L Jonr 681, Kar\m Shah v Emperor. (The cumoUU” 

sentence ol imprisonment of more than five years cannot be maintained in the case of a person who bsl 
been ordered to undergo punishment of vbippiog and Vie« term ) 

( 37) 24 AIR 1937 Lab 101 (106) 39 Cii L Jour 4, Nur Jlah\ v Emperor. (The section appbes even if 
the sentences aggregating more than five years imprisonment are passed in diileient coses ) 

(’76) 1 JIftd 56 (57) 2 -Weir 448 (FB) (Seven years transportation for one offence and whipping alM® 
for another ) 
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Section 394 — Note 1 , 

1 (1864) 8 Jfad II C R App I (0 (Rnlmg given under 8 11 of Act 6 [VI) of 1064 wherein the wordi 
used were "execution shall be stayed ") 

2 (39) 26 AIR 1939 Bang 383 (384) • 41 Cri LJoor22,rtn Hfoinp Jlfp v.TheKtni; 
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IS 395 Nil 2083 


o[ the sentence that the acc«'y?d cannot beat the rest of it Dut it has been held that ho 
13 not cniponered to ccrtifj before the whipping is comiiiencocl that the accused is fit to 
receiseonij a part of the sentence Thus where before the whipping was inflicted, tho 
medical ofScer certified that the accused could bear only sia out of twenty lashes ordered 
to be inflicted on him it was held that (a) tho medical officer not being authorized to grant 
such a certificate before the execution of tho sentence it was not a \ahd certificate under 
subs (l), and (b) the certificate not basing been granted during execution was not a 
proper certificate under subs ( 2 ) Hence the Magistrates action in inflicting sis out of 
the tw ent> lashes and awarding three months rigorous imprisonment in lieu of the fourteen 
lashes that were not inflicted was illegal and the imprisonment was set aside ‘ In such a 
case ns this the accused should have been kept in custody with a view to revising the 
sentence of whipping under section 305 


39S.* (/) In any case in which, under section 394, a sentence of 
Procedure it whipping IS, wholly Or partially, prevented from being 

cannot be inflicted under executed, the Offender shall be kept in custody till the 
sect on 394 Court which passed the sentence can revise it, and 

the said Court may, at its discretion, either remit such sentence, or sentence 
the offender in heu of whipping, or in heu of so much of the sentence of 
whipping as was not executed, to imprisonment for any term not exceeding 
twelve months, or to a fine not exceeding five hundred rupees, which may 
be in addition to any other punishment to which he may have been 
sentenced for the same offence 


( 2 ) Nothing in this section shall be deemed to authorize any Court 
to inflict imprisonment for a term or a fine of an amount exceeding that 
to which the accused is liable by law, or that which the said Court is 
competent to inflict 

Synopsis 


1 Legislative changes 

2 Scope and ob}ect of the section 

3 Court which passed the sentence 


4 Power o! revision of sentence 

5 Solitary conf nement 


l,OTD to the Sjnop<8 Sec ibe Notes mdeated for the following topics 


Absence of Mag strata — Distr ct Magstrale tan 
act See Note d 

Commutation of thirty stripes for twelve months 
irnpiLsonment under S 425 — ho enbancement 
See Note 2 

Conclusion thirty stripes Twelve months impn 
sonment — W rong See Note 2 

Erne instead of wh pp ng See Note 4 


No rev sion of illegal sentence See Note 4 

Kev a On by or ginal Court after confirmat on in 
appeal bee Note 8 

Revis on of whipp ng if maiimum sentence already 
g ven See Note 4 

Whipping and imprisonment in default Illegal 

Sec Note 4 

Whipping stopped under illegal cert ficate — Impn 
sonment illeg^ See Note 2 


1. Legislative changes 
Changes introduced in 288^ 

(1) The words order the discharge of the offender m s SIS of the Code of 1872 were 

substituted by the words remit "ach sentence 

(2) The words to imprisonment for any penod in s 313 were substituted by the 

words to iniprisonment for any penod not exceeding twelve months 

(3) The words Provided that the whtde period of imprisonment to which such offender 

IS sentenced 'ball not exceed that to which he is liable bj law et c were altered 

M882 S 395 , 1*72 S 313 18 61 — Nil 

Note 2 

1 { OS) 7 Cri L Jour 5 (5 6) 31 Mad 64 17 Mad L Jour 533 Jn rr PuMte PfOJrcufw 
Also see S 395. Note 2 
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rBOCEDTJBE OX NON-INFLlCTION OF PUNISHMENT 


into “Nothing in thi3 section sb&U be deemed to authorize any Court to inflict 
imprisonment for a term exceedir^ that to which the accused is liable hj law, ’ 
etc 

Amendments tn 1923 — 

The words "or to a fine not exceeding five hundred rupees," were addedinEnb-s.{I) 
between the words “twehe months" and “which may be, etc" and the words "or afineol 
an amount” were added in sub s (2) between the words "for a term" and “exceeding that 
, . . . etc," by the Code of Criminal Piocedore (Amendment) Act, 18 [xvml of 1923 


2. Scope and object of the section. — In cases where a sentence of whppffig 
cannot be carried out at all, under sub s (l) of s S94, because the accused is not in a fit 
state of health to undergo the punishment, or where it is carried out only in part tlis 
accused not being m a state of heidth to tindery the rest of it,* this section requires the 
Court to keep the accused m custody with a view to revise the sentence of whipping The 
sentence of whipping can be revised (a) cither by remitting it, or, (b) by sentencing the 
accused to imprisonment for a term not exceeding twelve months m lieu of whippingi w, 
(c) by imposing a fine not exceeding five hundred rupees. It cannot bo said that by reading 
S 392, sub s (2) which fixes the maximum sentence of whipping at thirty stripes, with this 
section which fixes the maximum sentence of imprisonment that can be given m hen of 
whipping at twelve months, that sentences of tiurty stnpes and twelve months' rigorous 
imprisonment are of equal degree of seventy * Bui it may be taken that the L^I®hire 
regarded a sentence of twelve months’ imprisonment as the maximum scntenco of itnpn 
fioameat whwh could he substituted for wbip^og Thus, it has been held hys Bench 
of the Baugoon High Court* that a euhstitute of thirty stripes for a sentence of one ^ 
rigorous imprisonment is not an “enhancement” wilbm the meaning of s 423, suh s (l) 

It has been seen in S S04 that a medical officer cannot certify before the sentence of 
whipping IS executed that the prisoner is in a fit slate of health to undergo only a portion 
of the sentence If such an illegal certificate is given and in pursuance of it the sentence i3 
partially executed, the Magistrate is not entitled nndcr this section to sentence the pnsOB®' 
to impnsonment m lieu of the unexecuted portion of the sentence of whipping* 


3. Court which passed the sentence — It is the Court that passed 
sentence of whipping that cau revise it* This power to revise the sentence is not tibea 
auay by the sentence being confirmed in appeal* 

The words “Court which passed the eentence” do not mean the same offi^ 
who passed the original sentence of whippmg The word “Court" is impersonal, and 
use instead of the words “Jlagistcato or officer" lends support to this view Indeed, te 
confine the power of revision to the particular officer who passed the sentence would, ^ 
many cases, make the section unworkable It certainly cannot he the intention of 


Section 39S — Note 2 
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TROCEDUnE ON ^0^ INFLICTION OF rUMSHlTENT (S 395 N 3-5 , S 3961 2095 

liogislaturc that if at tbe time tbc {icntcnco of whipping is to bo revised under this section 
the particular oAcer ^bo pa'isod tlic sentence of whipping is not available ho being either 
deal or transferrel the accu«cd should escapo the commuted sentence under this section 
It has con'cquentlj liceu held that when the Magistrate w ho passe 1 the sentence of w hipping 
13 ab«ont the District Magistrate can be held to bo the Court which passed the sentence * 
4 Power of revision of sentence — As seen already the sentence may either 
bo remitted or impnsonment or fine inflicted in lieu of it. Tho Court has however no 
power to take a bond under S 5G2 from the accused in heu of it ' Before the amendmont 
to this sect on m 1323 it w as held that a sentcoco of fino cannot be passed in lieu of 
whipping * Since the amendment tbo^e cases are not good law and now fine not exceeding 
Es 600 can bo levied 

The Court can remit tbe scntcnco altogether even though it is competent to inflict 
a term of impnaonment in beu of whipping* The word imprisonment means a 
‘'ubstantire sentence of imprisonment and not inipnsooraent m default of payment of fine * 
Sub section ( 2 ) enacts that where an accused i3 sentenced to whipping and imprisonment and 
where in heu of snch whipping imprisonment is inflicted the total term of imprisonment 
should not exceed that which tho Court is competent to inflict® Therefore whero 
impnsonment for the maximum period is inflicted in addition to whippitig the entire 
fiealenca of whipping “hould bo remitted for any further Bcotence of imprisonment will bo 
beyond the competency of the Conti* 

'Where the sentence of whipping that has been passed is illegal as for example on 
a person above forty five years of t^e tbe Magistrate is not competent to revise each 
illegal sentence ’ The illegal sentence should be reported to the High Court for orders 
But where at the time tbe sentence of whipping is passed it is ordered that if tbe sentenco 
cannot be executed the accused shall undergo imprisonment it has been held that the 
conditional sentence of imprisonment is illegal and the Magistrate should act under this 
section ® 

5 Solitary confinement — When impnsonment in heuofwbipping is awarded 
solitary confinement may bo ordered though it is not specifically mentioned m the section ^ 

396.* (0 When sentence is passed under this Code on an escaped 
Execut on oi seDtences convict, such sentence, if of death, fine or whipping, 
on escaped conricts shall subject to the provisions hereinbefore contained, 

• 1682 s 396 1872 S 316 1861 S 47 

3 ( 01) 1901 Pun Be ^o 33 Cr p 36 <97 93) l902 EWn L E Ko 20 Chkaj^u x Emperor 
Hole 4 

1 ( 38) 25 AIR 1938 Rang oiS (2IS) 39 Cn L Jcwr 707 v Ba Eytiaj 

2 ( 89) 11 Ail 309 (309) 1889 All W N 93 Queen Empress v Sheodtn 
{ O’ 96) 1 Ufp Bur Rul 45 (45) Queen Empress t ll9<s E AuHy 
(1900 02) 1 liow Dur Rul 20« (203) Crmin t Po Tkxt 

3 (1900 02) 1 Low Bur Rul 20^ <'><Jo)CTOa.n e Po Tktt 

4 ( 80) 11 All 309 (310) Ig-JO All V7 N 33 Queen Emprew t Shtodin 

5 ( 98) "I All 25 (26) 1898 All W N 15D Queen Empress » Bam paran Smgh 

( 01) 1901 Pun Re No 11 Cr p 32 (33) 1901 Pun h It ho 67 Crou.n v Bartat AU (21 All 25 
followed.) 
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note 5 

1 ( 99) 1699 Pun Be No 14 Cr p 38 (39) Quem Empress t Caman 
AlsoeceS 82 Noted 
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EXECUTION OP SEMENCES ON ESCAPED CONVICTS 


take effect immediately, and, if of imprisonment, penal servitude or trans 
portation, shall take effect according to the following rules, that is to 
say — 

(2) If the new sentence is severer in its kind than the sentence which 
such convict was undergoing when he escaped the new sentence shall tale 
effect immediately 

(3) When the new sentence is not severer in its kind than the 
sentence the convict was undergoing when he escaped, the new sentence 
shall take effect after he has suffered imprisonment, penal servitude or 
transportation, as the case may be, for a further period equal to that which 
at the time of his escape, remained unexpired of his former sentence 

Explanation — For the purposes o! this section — 

(a) a sentence of transportation or penal servitude shall be deemed 
severer than a sentence of imprisonment, 

(t) a sentence of imprisonment with solitary confinement shall be 
deemed severer than a sentence of the same description of 
imprisonment without solitary confinement, and 
(c) a sentence of rigorous imprisonment shall be deemed severer 
than a sentence of simple imprisonment with or without 
solitary confinement 


Synopsis 

1 Legislative changes | 3 Sentence 

2 Escaped convict | 4 Execution oi sentence 

hOIB to the SjQcpsis See the Notes indicated foe the following top es 

Custodj dur ng tt al-— Not a conv ct See Note 2 

Criminal C leukt Order No 9 of Cakotta H gb Court See Note 4 „ 

Detent on for secur ty— Not impe sonment—Convict on under 8 224 Penal Code Illegal See hot# 
Impnsonment under S 123 in default of seconty is sentence See Note ** 

Place of trial for ebcaped convict See Note 2 

Sentence overlooked — Esecut on after d scovery See Note 4 

Sentence under S 224 Penal Code is add t onal and sect on applies See Note 3 


1 Legislative changes — Section 310 of Act 10 [xl of 1872 left it to tho ducre 
tion of the Court to direct the Bentcnce passed on an escaped convict to take effec 
immediately or after the expiration of the period of tho imprisonment or transportatioa 
■which the comict was undergoing at tho time of Ins escape But s 390 of the Code 0 
1882 and the present section enact — .(a) that tho sentence of death fine or whipping passcd 
on an escaped convict shall be executed immediately and (b) tho sentence of imprisonment 
penal servitude or transportation shall he deferred or executed immediately according ^ 
tho new sentence is lighter or severer in quality than tho sentence which the convict wfl3 
undergoing at tho tinio of his escape 


2 Escaped convict — Tho word convict shows that the case of a person vbo 
escapes from custodj while under trial is excluded from tho operation of tho secticun 
There is a difference of opimon on the question if a person detained m custody for tho 
purpose of giving security for good behaviour is not in custody for an offence though hu 
detention may bo lawful Some cases have held that it is not a sentence of imprison 
ment though tho detent on is lawful and that his conv iction under s 224 Penal Code i3 
illogaP Other ca«e3 liave held that tho word sentence applies also to an order 0 
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imprisonment under S 123, in default of fumislung security* It is submitted that 

the former ticu is correct having regard to the u*!!) of tlio word coniict The place of trial 
under s 221, Penal Cculc, for an escaped comict is the place from u-hero he escaped. Trial 
4ind conviction by a Magistrate of another district will ho quashed * 

3. Sentence. — The punishment under S 22i, Penal Code, for escaping from 
lawful custodj 13 to bo in addition to the ongmal sentence and the Court m passmg such 
sentence must complj 'u ith the provisions of this section ^ 

4 Execution of sentence. — As far as the sentence of imprisonment, trans- 
portation or iienil sera itude is concerned, the principle of this section is that the severer m 
Lmd of the two sentences shall take effect immediately and the lighter deferred Thus, 
when a life convict under sentence of transportation was convicted under S 224 of the 
Penal Code and sentenced to four months* rigorous impnsonment, it was held that it was 
illegal to give priority to the sentence of rigorous imprisonment os the transportation is a 
severer punishment than imprisonment* Similarly, whero an accused under sentence of 
transportation for seven jears escaped from where he was confined before transportation, 
and was convicted and sentenced to two j cars’ rigorous imprisonment, the latter punish- 
ment u as directed to take effect after the period of transportation * 

In the case of a sentence of death, fine or whipping, this section enacts that it shall 
bo executed immediately \\'ben a person who escaped from custody while under sentence 
•of death was convicted under s 22J, Penal Code, the High Court directed the original 
sentence of death to bo executed immediately.* 

Criminal Circular Order xo 9 dated the istb July 1873 of the Calcutta High Court, 
required the Sessions Judges and the Magistrates in Bengal to carefully comply with the 
proTiBiona of S Sl6 of the Code of 1672 and to specify m the warrant, the date from which 
4he sentence is to take effect, whether at once or after the lapse of a period equivalent to 
the portion of the prisoner's ongmal sentence which remained unevpircd at the time of 
his escape, the date on which the original sentence, of which the currency was interrupted 
h} the escape, being clearly shown This circular has now become obsolete as the present 
section makes statutory provision as to the execution of the two sentences 

Where an accused was sentenced to three months rigorous imprisonment, and a 
certain fine or in default to twenty days rigorous imprisonment, the substantive term of 
imprisonment was overlooked through a mistake m the warrant of commitment to the 
jail, and he served only the twenty days irapnsonment and was released The error was 
then discovered and five days after his release he was re nriested and sent back to the jad 
to undeigo the substantive term of imprisomnent, it being directed that the imprisonment 
should begin on the day of re arrest It was held that the order was a legal one* 


2. ( 95) 1S95 Ilat 774 (774) Queen Emprti* v Panda Khandu 
[S« aJso ( 01) I Cn L Jour 1114 (1114) 6 Bom L R 109a, Emperor v Durga Dahirav (Case under 

Section 397 ) 

(12) 13 Cn L Jour 819 (849) 37 Bom 178 17 Ind Cas 73 j. Emperor rislinu BalKrishrui 

/lam (Do) 

( 09) 8 Cn L Jour 402 (402) 31 Mad 515 (517), In re Joghx Eantgavi (Do )] 

3 (1861) 1 Bom II C B Cr 139 (139), Eeg t Dossa Sera 
Note 3 

1. (’82) 1 VVeit 202 (204), In re Chtnna iJadakudamban 
(‘67) 8 Sulb W R Cr 85 (S6), Queen v Dhoonda Bhoojfa 

Note 4 

1. (‘98) 1S99 Rat 905 (905. 966). Queen y ilaMdu Jfagu 

2. ('12) 13 Cn L Jour 54 (55) 13 loi Cas S90 IVppBar), Jfffa Pfi Chein v Emperor. 

3. (‘82) 1892 All W B 164 (164), Empresry Aman 
(’73) 20 Sulh VV B Ct Cir ho. 9. p 6 

•4. ( 07-01) 1 Upp Bur Rul 69 (89, 90), ^tn^-lTniiierOr v. Egve Ga\ng. (OSenee under S. 417, Feual 
Code) 
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EXECDTION OF SE\EBAL SEMEms 


397.* When a person already undergoing a sentence of imprison- 
Sentence on oSendcr ment, penal Servitude or transportation, is sentenced to 
already sentenced for imprisonment, penal servitude Or transportation, such 
another ogence. imprisonment, penal servitude or transportation shall 

commence at the expiration of the imprisonment, penal servitude or trans 
portation to which he has been previously sentenced, unless the Court directs 
that the subsequent sentence shall run concurrently with such previous 
sentence • 

Provided that, if he is undergoing a sentence of imprisonment, and the 
sentence on such subsequent conviction is one of transportation, the Court 
may, m its discretion, direct that the latter sentence shall commence 
immediately, or at the expiration of the imprisonment to which he has been 
previously sentenced 


Provided, further, that where a person who has been sentenced to 
imprisonment by an order under section 123 m default of furnishing security 
IS, whilst undergoing such sentence, sentenced to imprisonment for an offence 
committed prior to the making of such order, the latter sentence shall 
commence immediately4 


Synopsis 


1 Legislative changes 

2 Several sentences — Execution of 

3 * Unless the Court directs concur* 

rently with such previous sentence* 

3a Whipping— Concurrent sentences of See 
Note 12 on S 35 

3b Imprisonment in default of payment of 
fine if can be made concurrent 


6 Detention in civil prison If "sentence ot 

impnsonment ’* 

5a Detention under Madras Borstal Schools 
Act, if can be made consecutive 

7 Effect of reversal of one of two sentences 

m appeal 

8 Transportation ^ First proviso 

9 Sentence cannot be ante dated 


4 "Already undergoing a sentence of tm* 

prisonment " etc 

5 Order for imprisonment under S 123 — 

Subsequent sentence for offence— Second 
proviso 


10 Order as to commencement of sentecee 

IS net a judgment 

11 Power of High Court to pass concurrent 

sentences 

12 Appeal 


HOTS to the Synopsis See the Notes indicated for the following topics . 


Compared with S 35 See Note 2 
Jgtiijiuatfe oi mpfisffsaseat sad sabseqatat dtS' 
covery See Note 8 

Impnsonment in foreign temtoties See Note 4 
No order as to transportation during impnsooment 
— Ellect See Note 6 

Ko transportation In default of fine Bee Note 8 
Order as to commencement of Sentences — > Sotee* 
quont to delivery ot judgment — Legal See 
Note 10 


Order under S 123 subsequent to sentence for 
another ogence See Note 5 
Section 64 Penal Code See Note 4 
Secunty given under B lOB — Withdrawn after 
conviction for another ogence— Efiect See Note * 
Sentence of traD«portation for a second tune See 
Note e 

Sentences to be esecuted immediately See Note 2 
Several sentences same day See Note 4 
Subaequent sentence for oBcnce committed after 
order noder S 123 See Note 5 


1 I^egislative changes. 

Changes introduced tn 1873 — 

There tvoa no provision m the Code of 1861 os to how a sentence of transportation on 
an offender already undergoing a seatcuco of transportation, vras to take effect Tbis Wis 
provided for m the Code of 1872 bat in other respects thero was no difference between 
the two Codes. 

Changes introduced tn 1882 — 

(i) The Code of 1B72 referred onlj to ecntenccs of imprisonment and transporldt*(>^’ 

The sentence of penal servitude aas also added m 1882 

* 1682 S 397, 1872 8 317. 1861 S 48 
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(2) The proviso to S 31" of the Code of IS 2 was enacted as a separate section in 1SS2 
namely s 303 

Changes introduced ui 1S98 — 

There were no changes introduced in 1809 
Changes introduced by Act IS [XVIII] of 1923 — 

(1) The words unless the Court directs that the subsequent sontcnco shall run concur 

rently with such previous sentence were newly added Sec Note 3 

(2) The second proviso waa ncwlj added Sco Note 5 

2 Several sentences — Execution of — The general principle is that sentences 
should take effect immediatelj on conviction and cannot bo postponed * In cases however 
where several sentences are passed against the samo person the Code has enacted a different 
rule namely that such sentences should run consecutively the one after the cxpvation 
of the other unless the Court directs that they should run concurrently* Section 35 enacts 
this rule where ft person is convicted at one tnal of several offences and several sentences 
are given This section enacts the rule where a person already undergoing a sentence is 
sentenced to imprisonment etc * 

3 “Unless the Court directs concurrently with such previous 

sentence " — Before the amendment of tbb Code in lO^Z S 35 enabled a Hag strate m 
a case where several sentences were passed at one trial to ori^er that the punishments shall 
run concurreatl} * But there was no such provision (except in one particular specified) m 
this eectioa sad it was coaseqtieoS}} bold n oases cot 'albag nitkia 3 3S *bst tbe Court 
bad no power to order that the sentences should run concurrently * The addition of the 

Section 397 — Note 2 

1 ( 69) 12 Suth W B Cr 47 (46) 3 Beng L R App Ct 50 Jn the motitr 0/ Zithen Soonder SJ utfa 
eharjee (Depatj llsguCrate postpomog execut oa of aentoDce pe&duig appeal on regoest of accused 
illegal ) 

2 (1664) 1 Suth W It Cr Cu 2 (■>} 

( 76) 1878 Bat 132 (132) 

(*20) 7 AIB 1920 All 211 (211) 21 Cn L Jour 809 Emperor v Bhikhx 
( 29) 15 AIB 1928 Oudb 507 (508) 80 Cn L Jour 473 Uaiart Eerxa v Emperor 
[See also ( 25) 12 AIB 1925 Oodh 374 (876) 27 Oudh Cas 385 26 Cit L Jour Idl" J/urh Brahman 
T KinyEmperor ] 


begin to run from the moment the; are pae&ed )] 

NoSeS 

1 (60) 1669 Rat 19 (19 20) Iteg v Bame^ndro (Court may direct that they should ruo con 
currently ) 

[See also (“’ll 8 AIR 1931 All 126 (137) 2'^ Cn L Jour 520 Earakh Naraxn 7 Emperor j 

2 (69) 1660 Rat 19 (18) (Case under S 48 of the Code of 1861 ) 

( 21) 8 AIR 19’1 All 126 (127) 2’ Cr L Jont 5»0 Harakh Narain t Emperor 
( 88) 1898 Rat 301 (391) Queen Empress ▼ Ears (Case under first proruo wh ch waa already there la 
the Code of 1682 ) 

( 73) 20 Suth VV R Cr 70 (70) Queen t Sobra* Gou-ollal 

( 02) 4 Bom L R 6 6 (877) Emperor r Tukaram Ears 

(20) 7 AIR 19‘’0 All 211 (211) 21 Cn I. Jour 398 Emperor t Bhilhi 

(1900) 2 Bom L R 111 (112) Queen Empress v BJ agicandas Baidas 

( 0- ) 15 C P L R Ct 57 (57) Emperor » BuJdhu 

( 12) 13 Cn li Jour 3 (3) 13 Ind Caa 109 (Lab) Bmperor r Oand-X Sxngh 
( 08) 7 Cri L Jour 445 (445) 4 Low Bur ltd 147 Emperor 7 San E 
( 03) 1903 Upp Bur Rul Cf P C 19 Jxga Tek Gj/s 7 Emperor 
( 09) 10 Cn L Jour 336 ( 37) 2 B nd L B 23 Jmperalor t Ehuda Bus 
( 91) 1891 Rat 652 (553) Queen Empress 7 Mahomed 

< 12) 13 Cn L Jour 466 (467) 15 Ind Cas 306 (Mad) Adtoeaie-Ceneral r Cottndaneamy 
C17) 4 AIR 1917 Cal 416 (417) 18 Cn L Jo 410 Kamal Marxdol 7 Etn-; Emperor 
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Tvords “nnless the Court directs that the sahsequent sentence shall run concurrently uith 
such previous sentence” by the amendment of 1923, now makes it clear that such orders ace 
competent ^ See also S 85, Note 10 

3a Whipping Concurrent sentences of. — See Note 12 on Section 35 

3b. Imprisonment In default of payment of fine if can be made 
concurrent. — Section 64 of the Penal Code lays down that a sentence of imprisonment 
in default of payment of fine should bo t« ercess of any other imprisonment to which the 
accused may have been sentenced. This implies that a sentence of imprisonment m defanlt 
13 not a sentence of imprisonment within the meaning of s 35 of the Code^ or of this 
section * It has, therefore, been held in the undermentioned cases,* decided under S So that 
sentences of imprisonment in default cannot be ordered to run concurrently. Following this 
view, the High Court of Lahore* has held in a case coming under this section that it i3 
illegal to make various sentences of imprisonment m default of payment of fine awarded 
in separate trials concurrent with each other Similarly, it has been held that a Court has 
no power to direct a sentence of imprisonment in default of payment of fine to mn 
concurrently with a substantive sentence of imprisonment passed for a different offence 
either at the same trial or at different Inals* In Emperor v Pnnjaji Lalajt,^ the High 
Court of Bombay has, however, held that the word ‘imprisonment’ in this section includes 
imprisonment m default of payment of fine Aid that, therefore, where a person unde^oiDg 
a sentence of imprisonment m default of payment of fine is sentenced to a substantive term 
of imprisonment, the latter sentence mil begin to tun only on the expiry of the iinpneoo- 
ment /or default 

4. "Already undergoing a sentence of imprisonment," etc. — A is 
sentenced on the same day to two separate terms of imprisonment on two separat® 
convictions Can A bo said, at the moment the second sentence is passed, to be «n<fcr- 
■going a sentence of imprisonment in respect of the first sentence? It was held by tb® 
High Court of Allahabad, m a case arising before the amendment of 1923, that he cannot, 
the reason being that a person cannot be said to undergo a sentence of imprisonmSP* 


Also see S 35, Note 10 and S 240, Note 3 


Court)] 

' Note 3b 

1 ( 2S) 13 AIR 1926 Bom 63 (02) • 27 Cn L Jonr 111, Eutpenr v Subrao Sesharao. 

2 (*40) 27 AIR 1940 Lab 393 {389) : I L R (1940) Lah 143 43 Cn L Jour 33 : 190 Ind Cas 703, 
Emperor ▼ Chanan Singh 

3 (’12) 13 Ctl L Jour 536 (530) . 6 Sind L R 263 15 Itid Cas 808, Imperator v. AkiduUah 

(’29) 10 AIR 1929 Sind 179 (179) • 30 Cn L Jour 907, ^wparor Y.Ohulam Ahmed 

{ 26) 13 AIR 1926 Bom 62 (62) : 27 Cn L Jonr 111, Emperor v. Subrao Setharao 

Also see S 35, Note 13 , 

4 (’40) 27 AIR 1910 Lab 388 (389) . I L R (1910) Lah 143 ; 43 Cn L Jour 33 • 190 Ind Cas 
Emperor v. Chanan Singh 

5 (’41) 28 AIR 1911 Lab 209 (210). 42 Cn L Jour 642 : 195 Ind Cas 3, Emperor t. Eagi. (Seclioa a-" 

contemplates euhsMnhre sentences of Imprisonment) . 

43. (’39) 26 AIR 1939 Bom 174 (176, 177) • 40 Cri L Joor 603 ; I L R (1939) Bom 160 (Broomfield 
howcTor, obserred that it was doubtful {{ an order to make the subsequent substantive sentence ro 
concurrently with the previous term of impnsoomeot In default was leeal_lt is diflienJt to 
this, in view of bis Lordship’s view clearly expressed, that the term Imprisonment In this e<w^ 
Jneludes Imprisonment in defanlt Of payment of fine ) 
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«ntil he 13 acltiall]/ put m jatl^ It wai bonc\cr, held in the samo case following tho 
xindcrmcntioned case* of the Bombaj High Court that whore sovetal sentences wero passed 
•on the same daj, thej might bo considered to havo L«jn passed at one Uial within tho 
moaning of S 35 and that therefore, tho Court could order tho sentences to run concur, 
rcntlj Tho High Courts of Madras and Rangoon and the Judicial Commissioner's Court 
of Nagpur ha^ e on tho other hand, held that a person scntenectl to imprisonment must bo 
deemed to be undergoing that imprisonment withm tho meaning of this section from tho 
moment the sentence is passed and that, therefore, this section will applj * 

A person who has funiisked sectirUj/ under S ICS of tho Code and is subsequently 
convicted under s 500 of the Penal Code cannot bo said to bo undergoing any sentence of 
imprisonment at the time tho sentence under s 500 is passed, though after such con\iction 
the accused withdraws hia •security and is consequently committed to prison* 

A person undergoing a sentence of imprisonment in a fo)eign tcjritorij will, for 
tho purpo3es of this section bo considered to bo “undergoing tho sentenco’ and consc 
quentlj a Jlagistrntc is competent to direct that a sentenco passed bj him should 
commence after the expiration of tho sentence which the accused is undergoing in the 
foreign terntorj ® 

5 Order for imprisonment under section 123 _ Subsequent sentence 

for offence Second proviso. _ Before tho addition of the second proviso to this 

section in 19<>3, thero was a diUercnco of opinion as to wbcthci an Older for commitment 
to pnson under S 123 in default of furnishing security was a sentence of imprisonment 
wAbm Vqb tawiTimg xA tVas aceUcin On tto onfe band \i wtis beld ‘JiAi \i wss notf and i'isA 
the subecquent sentence could not therefore, under this section, be postponed till after the 
expiry of the imprisonment ordered under S 123* The High Court of Allahabad hold, on 


Note 4 

1 ( 18) 5 AIR 1918 Alt 303 (303) 19 On L Jour 307, UaMtan v Emperor 

2 ( 11) 13 Cri L Jour 311 (241) 10 lod Cos 769 (769) (Dom) Emperor v llahomtd Isaf Halxb (In 
this case the oSences could have been joined together under S 234 of the Code ) 

3 ( 91) 2 Weu 451 (451, 452) In re Hulhusamt Ooundan ((kse before l923->SeQteaces held only to 
roa contecotircly ] 

■( 24) 11 AIR 1924 Rang 307 (308) 25 Cri L Jour 1310, Emperor t Nga Po Thaung (Case nsder tbe 

amended section Seatenees could be directed to tun concorreDtly } 

( 26) 13 AIR 1920 Nag 426 (429) 27 Cn L Jour 007, Ualiadeo t Emperor (Do ) 

[See ( 35) 22 AIR 1935 Rang 456 (458) 37 On L Jour 217, N N Durjorjee V Emperor (But 
senteoees should not be ordered to run coocurrenlly, where the oSences are totally nncoanected mth 
each other )] 

4 ( 23) 10 AIR 1923 Oudh 56 (57) 25 Oudh Cas 249 24 Cti L Jour 577, Canesh Shanlar Vidgaralln 
V King Emperor 

5 ( 97) 20 Mad 444 (444) 2 Vine 452, Queen Empress y VenKatarama Jtlts (Prisoner undergoing 
sentence of imprisonment in Mysore) 

{See ( SI’} 1888 Rat 391 (391), Queen Empress r Dhika (Case under first prOTuo )] 

Notes 

1 ( 16) 3 AIR 1916 Pat 182 (182) 17 Cri L Jour 629 1 Fat L Jour 212, ilara\andar t Emperor. 

( 14] 1 AIR 1914 Sind 22 (22) 7 SDdLR203 l5CnLJoarS92 Emperor t Ghularn. 

. - 5 1005, Emperor T Lelirta 

' * • hvkomaran 


r y I irftna Dalkriihna 

Ngj Po Thin (ThirLell 5\hl« C. J , 


■ . ■ ■ . ■ . # ■ > Durgl Bahirae 

■ ■ ' Joar 255 SulAof r Emperor 

4 12) IS Cn L Jour 649 (819) S7 Rom 17S 17 Ind Cas 7S3, Emperor y Eiifinu Eafotnifiru 
4 10) 11 Cri h Jour 15 (IS) 3 Smd L R 114 4 Ind Oas 603 Emperor y Partdhi 



£000 IS397 N3-41 


EXECUTION’ or SEVERAL SENTENCES 


Tvortla ' unless tlio Court dirMjts thnt Iho «uljsttiuent eonlcnco slmll run concurrontly xnlH 
«uch previous "ontonce’ tj the nmenlment of 1D23, now inilvcs it clcvr tbut S^icU croc’s ars 
competent.* See also s. 35, Note 10. 

3a Whipping— Concurrent sentences of — Sic ^ote 12 on Sect on 3^ 

3b Imprisonment in default of payment of fine if can be roads 
concurrent — Section f l of the Pinal Code lajs dorni that a '^jntenco of iropnsotmirt 
in default of payment of fine sbonll 1» i« excess of ftn> other unpnsonrocat to winch tb!! 
accu-ed maj Im o \ioon '’onlcnced This implies that a Sinlcnco of iraprisonment m default 
13 not a sentenco of impnsonmi.nt wiUim the meaning of S 35 of tho Code’ or of liJ 

section.* It ha3 Ihcrtforo l^ecn held m tho iinlenncoUouod ca<5C3* decided under S S5 Hut 

•stniercea of mipn^mnent in default cannot lie onlcreil to run concurrent!} rollowing ths 
Mcn, tho High Court of Lahore* has hell in a ca o coming un lor Ihig section that it u 
illegal to make vanoug ^''nlencca of imprisonmont m default of pa> raent of fine awar’ed 
m 'jfpuraffi trial t concurrent with c.ach other Similar!}, it haa I'cen held that a Court has 
no power to direct a aontenco of iinprigomnent m default of pa}ment of fine to run 
ooacurrcnll} with n ‘lulotantnc <icnleaco of imprisonment passed for a different off "M 
■cither at the aamo trial or at different Iriala* In Emperor v Punjaji Lalaji * the Ugh 
Court of BomKa} has how over, hcH that the word imprisonment in this section includes 
impnsonnient in default of pa} meat of fine i^id th it therefore, where a person anderco ng 
aHntence of imprisoamcnl in default of pa}a«eBt of fine is acateneod to a 'uhstantivo t*m 
of m)rnaocmi.Dt the latter sentence will begin to run onh on tho expirj of theirapnsoa 
meut for dcfawll, 

4 "Already undergoing a sentence of imprisonment,” etc — A » 
wealeneed on the same Say to two ecpirato terms of iropriaonment on two BeiA^ta 
conMCtioas Can a lo sail, at tho moment tho "ecoad ecnlenco is pissedi tolxia^”^ 
•poin;; o senteree of impnsoMinciit m respect of tho fir«t sentence? It was hell by t-'' 
High Court of AUahalad. m a case arung Ixiforo the amendment of 1923 that bo cannot, 
tho reason loing that a joron cannot be said to undergo a seatenco of 
^ ^ ^ n Sfin re 


Also «« S 35 Note 10 »na S 240 ^cl«• 3 

3 pel) II AIR 1924 Rang 307 ISO'S) 55 CrfL 3oar MID Emppror t A’ga Eo rA3«»7 
{NC) 13 AIR 1'>'’G Nftg 420 (429) 27 Cn L Joor MI7, yjahadn t EinfrEnpercr 
IBjl see (aiS) 12 AIR 10'’5 Lsh 334 ($35) 20 CnL Jone 731 Rjlin Sinjl, t Fmpfrer fTbedKW^ 
it U ssibnuttel is. not correct— The Mttcndmcnt of 1923 was apparently not htouahl to Ibe notice o 


1 (’2G) 13 AIR 19’’G Boa G2 (O’) 27 Cri L Jenr 111, Fruj^nr t Stihrao Sesharao. ... 

2 (•40)27 A11. 1940 Lah 8-5 I L R (1940) lah 113 42 Cri L Jour S3 190 Ini C« 

F nffTor y 

3 pj2)lSCriL3onr53C(53G) 5 Sind I. R 203 15IndC*iM)S /mpera/or t 

(* 2^1 1C AIR 1929 *5 dI 1"9 (17“) 30 Cri L Joiir907. Etepenr t GAnIam Ahmtd 

P?') 13 AIR 19^ j r^-m C2 (C”) 27 Cn L Jour 111 Emprror e Su5rao Stiharao, 

Also fee S 35 Note IS ... 

4 plO) 27 AIR 1910 Uh S'»3 (3““) 1 LR (1910) Lah 143 42 Cri L Jour S3 tni 
FmftTcr T CAanan SinpA. 

5 (41) 23 AIR l^n Ii»h209 (210 42 CnLJoarCI2 195 Ind C« 3, rmpfrrr t //flj' ’ 

ton tmp\4t« tulsJanlit* oenttnoca el Isspruonment.} * , , J 

« r39)2fl AIR 1939 Boa 174 (I’G 177) 40CriLJonrC02 I L R (1839) Boa IW (DrownSrlJ^ 
bowtTtr c4»TTtd that It w»J d-oUful If in order to imke Ihe rubsn^aenl nbfUnlire 
eoafu*rtrtlT * ih Ifce p-tnocs tora of lapnsonatot In dtftnil wit legal— It U diffieaJt to 
Iblt, In Tlew 0* hU L^ifhlp* riew elmlj espitiseJ, Util the term ImpritoBment lii *hj 
in a’ei lapnje-aent In dtUa t et piyinect cf Cae ) 
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tintil he 13 actually put t« Ik was however, held in the Bvmo case following tbo 

nnilormcntionod ease* of the DQmba> High Conrt that where sovcral sentences wore passed 
on the same dnj thej might bo considcrcl to have teen passed at one tnal within tho 
moaning of s 33 and that therefore, tho Court could order tho sentences to run concur- 
rontlj The High Courts of Madras and Rangoon and tbo Judicial Comniissioncr’a Court 
of Kagpur have on tho other hand, held that a person sentcnaxl to imprisonment must bo 
deemed to he undci^mg that imprisonment within the meaning of this section from the 
moment the sentence is passed and that, therefore, this section will applj * 

A person who baa funnshed securtty under S 108 of tho Code and is subsequently 
conv icted under S 500 of the Penal Code, cannot IxJ said to ho undergoing any sontonco of 
imprisonmeut at tho time the sentence under s 600 is passed, though after such conviction 
the accused withdraws his sccurit> and Ui con3cquejitl> committed to prison* 

A person undergoing a sentence of imprisonment in ft foreign te) > itory will, for 
the purposes of this section bo considered to bo “undergoing tho sentenco’ and conse 
qucntly, a Magistrate is competent to direct that a sentenco passed by him should 
commence after tho expiration of the sentence which tbo accused is undergoing in tho 
foreign temtorj ® 

5 Order for imprisonment under section 123 — Subsequent sentence 

for offence — Second proviso. Before Uio addition of the second proviso to this 

section m 1923, there was a difference of opinion ag to whethei an order foi commitment 
to prison under 8 123 in default of furnishing security was a sentence of tmpi isonment 
within the meaning of this section On the ono band, it was held that it was not^ and that 
the subsequent sentence could not therefore, under this section, be postponed till after the 
cxpir} of the imprisonment ordered under s 123* The High Court of Allahabad held on 

Note 4 

1 ('18)5 AIR 1918 All 303 (303) 19 Cn L Joor 207. 9 Empuror 

2 (ll)12CtiLJou(241(211) 10 lod Ca» 769 (769) (Bom) Emperor 9 H/aAomed 7 m/ J fatit (In 
this case the offences could hare been joined together under S 234 of the Code ) 

3 ( 91) 2 Weir 451 (451, 45'^) In re ilutkusnmt Ooundan (Care before ISlS—Seatenees held only to 
ran conaeeotirely ) 


each other )) 

■4 ( 23) 10 Ain 1923 Oudh 56 (57) 25 0ndhCas249 24 Cn L Jour 577, GanesA SAanlar rtiyarflfAi 
V King Emperor 

5 ( 97) 20 Jiad 444 (444) 2 Weir 452, EmprcM v Venkitarama Jeth (Prisoner undergoing 
sentence of imprieoament in Myeorc) 

[5e« (8«) 1888 Rat 391 (391), Queen EmpreMT Dhika (Case under first ptovL>o)] 

Notes 

! ' ’ r 9 Emperor 

■ • ria 


{ 03) 2 Weir 452 (452) In re VenUttgadu 
4 1900 02) 1 Low Bor Bui 14 (15) Queen Emprees v Nga Kyon 
< 12) 17 Ind Caa 785 (785) 13 Cri L Jour 849 (Bora) Emperor t T ulinu Batknshna 
(03 04) 2 Low Cur Bnl 72 (75 76) (FB), Erag Emperor t Nga Po Thin (Thltkell White C. J, 
dissenting) 


4 12) 13 Cn L Jour 649 (8t9) 87 Bon, 178 17 Ind Cai T83, Emperor 9 FuAnu UaJatruAna 
4 10} 11 Cri L Jour 15 (IS) SSmdr.Rlie a Tnil r^«rJU. Enneror 9 PamfA,. 
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•words "unless the Court directs that the subsequent sentence shall run concurrently rth 
such previous sentence" by the amendment of 1923, now makes it clear that such orden as 
■competent® See also s 35, Noto lO 

3a Whipping — Concurrent sentences ol — See Note 12 on Section 35 

3b Imprisonment tn default of payment of fine if can be made 
concurrent — Section G4 of the Penal Code lays down that a sentence of impnaomueEt 
in default of payment of fine should bo »n excess of any other imprisonment to which the 
accused maj have been sentenced This implies that a sentence of imprisonment m defiit 
IS not a sentence of imprisonment within the meaning of s 35 of the Code' or of tbu 
section ® It has therefore, been held m the undermentioned cases,® decided under S 3a that 
sentences of imprisonment in default cannot be ordered to run concurrently ToUo’iViag to 
view, the High Court of Lahore* has held m a case coming under this section that it s 
illegal to make various sentences of imprisonment m default of payment of fine awardea 
ill sepataU Uials concurrent with each other Similarly, it has been held that fl Court 
no power to direct a sentence of imprisonment m default of payment of fine to run 
concurrently with a substantive sentence of irapiisonment passed for a diHerent cStwe 
either at the same trial or at different trials^ In Empnor v Punjaji Lalaji ® the 1 § 
Court of Bombay has however, held that the word ‘imprisonment’ in this section wrfndee 
imprisonment m default of payment of 6ne and that therefore, where a person undergoing 
a sentence of imprisonment in default of payment of fine is sentenced to a substsntiTfi knn 
of imprisonment the latter sentence will begin to run only on the expiry of the 
ment for default 

4 "Already undergoing a sentence of imprisonment," etc ^ ^ 
sentenced on the same day to two scpaiato terms of imprisonment on two 
convictions Can A bo said, at the moment the second sentence is passed, ^ ^ 
•going a sentence of tmpnsonment in respect of the first sentence? It was belc cy 
High Court of Allahabad, m a case arising before the amendment of 1923, that h® 
the reason being that a person cannot be said to undergo a sentence ofunprj^^^ 

i -* '' tSeinTo 


( 13} 14 On L Jour 388 (338) 20 lod Cjs 212 (Low Bar) Uga Pya v Emperor ] 

Also see S 35 Kote 10 and S 240 Note 3 

3 (24) 11 AIR 1924 Bang 307 (308) 25 Cri L Joui 1310 Emperor r Nga Po Tfiaung 

( 26) 13 AIR 1926 Nag 426 (429) 27 Cn L Jonr 807, Ifahadeo r K\ng Emperor , gg 

[But see ( 25) 12 AIR 1925 Lah 834 (335) 20 Crj L Jour 731 Baton Singh v Emperor CT®® “ lb, 
it IS submitted, is not conect— The amendment ol 1923 was apparentlj not brought to the no 
Court )1 

Note 3b 

1 ( 26) 13 AIR 1926 Bom 62 (62) 27 Cn L Jour 111, Emperor r Subrao Sesharao > r s 76^ 

2 (’40) 27 AIR 1940 Lah 388 (388) I L B (1940) I*h 143 42 Cn L Jour 33 190 Ina ^ 
Emperor v Chanan Stngh 

T itoiior’ TT . -- - - fy Alidullah 

' med 

■ ao 

4 ( 40) 27 AIR 1940 LaU 388 (389) I L B (1940) Lah 143 42 Cn L Jour 33 100 Ind Caa 

Emperor v Clianan Stngh jg 7 

5 { 41} 28 AIR 1941 Lah 200 (210) 42 Cri L Jonr 642 195 Ind Cas 3. Emperor r Ilajt {S«“ 

contemplates tubstantiie sentences of ImpiiBonmefit ) a ii Ji 

e ( 39) 26 AIR 1939 Bom 174 (17C, 177) 40 Cn L Jonr 602 I L B (1939) Bom 160 (BrOO^^ 
boweser, observed that it was doobtful U an order to make the subsequent Babstanlive sea , 
concurrently with the previous term of imprisonment In default was legal— It Is difficult to oo 
Ibis In view of his Lordship a view clearly expressed, that the term imprisonment in 
Includes imprisonment in default of payment of fine) 
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months m respect of another olTonco it was bold tbit this proMsodid not apply ns tho 
latter sentence was not passed while the scntenco of imprisonment under s 123 was being 
undergone, because the accused could not bo colled upon to give security until the expiry 
of the substantire scntenco for theft and that tho ecntenco of six months would commcnco 
after the expirj of the sentence for theft and should run concurrently with the sentence 
passed m default of gnmg security® 

WTien the sentence for tlio offence is fine, S 64 of tho Penal Code requires that 
any impri«onment in default of tho pajment of fine should bo in excess of any other 
imprisonment to uhtch the accused may be sentenced. Hence, in such cases, e\en though 
tho offence in question may have boon committed prior to tho passing of tho order under 
S 123, the effect of s 64 of the Penal Code would be to postpone tho imprisonment m default 
of fine till the expiration of the imprisonment m default of security.’® (See also Note Sb ) 

It has been held that Ss 20 to 26 of Iho Sind Frontier Regulations should be read 
w ith this section and that, therefore, this proviso appbes to cases where imprisonment has 
been imposed under ss 21 and 24 of the Regulations.’’ 

6. Detention in civil prison, if “sentence of imprisonment.’’ The 

detention in cinf prison is not a sentence of imprisonment within tho meanmg of this 
section, ^^’he^e therefore a person undergoing detention in a civil jail is convicted of an 
offence and sentenced to a term of unpnsonmcnt, this section has no application and tho 
sentence will commence, under the general prmcipio of law, from the date of the order.’ 

Ga. Detention under Madras Borstal Schools Act, if can be made 
conseevitwe. — Thia ioea aot Apily to sentenew of Seteatvow 6 8 of tba 

Ikladras Borstal Schools Act ConsoquenUy. a direction in a case that the sentence of 
detention should commence after tho expiration of the previous sentence of detention 
IS lUegoL’ 


7. Effect of reversal of one of two sentences in appeal. — Where z is 
convicted and sentenced to imprisonment first m one case and subsequently m another, 
and the former conviction is reversed m appeal, it bas been held by the High Court of 
Bombay that the second sentence will commence from the date of sneh reversal.’ But this 
was sot followed by the same High Court in the undermentioned case’ in which it was 
held that such sentence wiU commence from the date of conviction. According to tho 
High Court of Jladras, the sentence already undergone in respect of the conviction which 
was set aside should bo reckoned as imprisonment in the second conviction.® Tho Judicial 
Commissioner's Coart of Sind has held that tho second sentence will commence only on 
the date of the acquittal in appeal m respect of the first conviction, but that the High 
Court has power imder a 03 of tiie Code to reduce., on en,uitable coaaidfiraJjona, tha 
■9. ('41) 23 AIR 1941 Smd 120 (190, 191) : 1 L ft (1911) Ear 63 : 43 Cri L Joui 103 : 196 Izid Cas eSl, 
Emperor y Fazul Khuih iluhammad ' 

10 ('32) 19 AIR 1932 Raag 50 (31) : 9 Rao^ 612 : 33 Cri L Joar 174, Emperor v Kan E. 

.11. ('41)29 AIR 1941 Biod 29(29, 30) : I L R (1911) Ear 161 : 42 Cn L Jour 342 : 192 lod Caa 863, 
Emperor v. Uakomed Bauan AUahdad 

Note 6 

1 , ('17] 4 AIR 1917 Iaw Bar 159 (139) : 17 Cri L Joor 480, Shin Taung t. Emperor (Subsequent im* 
prisonment Goder the Pnsona Art ) 

( 25) 12 AIR 1917 Rang 202 (203) . 3 Rang 93 ' 26 Cn L Joar 821, Emperor t. ila Kha Gyu 


Note 6a 

1. ('39) 25 AIR 1933 Mad 613 (614) : 39 Cri L Jont 795. In re PbMi« Prosecutor. 


1. (’79) 1879 Rat 139 (139) 


Note 7 


3 ( 79) 2 Wclr 450 (150) 
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second sentence by the period of imprisonment already undergone by the accused * 

8 Transportation — First proviso. — Where an accused who is alread? 
undergoing a sentence of imprisonment is sentenced to transportation, the Court has got 
a discretion under the first proviso to direct the sentence of transportation to commencfl 
immediately or after the expiration of the sentence of imprisonment ^ If no order is 
directing it to commence immediately, the sentence of transportation will commence only 
after the expiry of the sentence of impnsonment * Where, houever, at the time the 
sentence of transportation is passed, the Magistrate is ignorant of the previous sentence of 
imprisonment, an order directing the sentence of transportation to commence immediately 
can be made later on * By the amendment of sub s (i) this discretion has been given even 
ID the case of a subsequent sentence of imprisonment or penal servitude The first proviso, 
therefore, appears to be redundant and unnecessary Where a person already sentenced to 
transportation for life is for the second time sentenced to transportation, this section has 
been held not to apply though, for purposes of calculation, a sentence of transportatioa 
for bfe 13 reckoned as 20 j ears * It may be noted, m passing, that transportation cannot 
be ordered m default of payment of fine * 

9 Sentence cannot be ante'dated A sentence cannot bo made to operate 

from a date prior to the date on which the sentence was passed Thus, where a prisoner 
was arrested on 27 1 1931 and was convicted and sentenced on S 4 1931, it was helil 
the sentence could not be made to run from 27 l»i93l.* 

10 Order as to commencement of sentence is not a judgment — An 
order made by a Court under this section as to the commencement of sentences is not a 
part of its judgment and may, therefore, bo made after the judgment is signed ^ 

11 Power of High Court to pass concurrent sentences — The High 
Court has power, under this section, to pass concurrent sentences in the same manner as 
the Court which originally passes tho seDt‘*nce3 * 

12 Appeal, — Where an accused is sentenced to concurrent terms of inipruon 
ment, no one of which alone is appealable, ho is not entitled to appeal against tbem 
collectively ^ Likewise when an Assistant Sessions Judge sentences an accused to iniFfbOn 
ment for a period not exceeding four years, under each of two sections of the Penal Code, 
directing the sentences to run concurtenlly, an appeal lies to ths Sessions Court and not to 
the High Court * 


4 ( 32) 19 AIR 1932 Siod 159 (160) 31 Cri ]j Jour 24 Entpevof t Eouml Sheh 
Note 8 

1 ( 02) 2 Well 453 (453), In re Paltayil Eoortt 

(’09) 10 Cri L Jour 236 (237) 2 Smd L R 23, Imperator v Khuda Buz, 


Note 9 

1 ( 33) 20 AIR 1033 Rang 26 (28) 34 Cri It Jont 447, Emperor y IfQU Po Mtn 

Note 10 

1, (’86) 1639 Eat 891 (391), Queen Empresi y Phika 

Note 11 


Note 12 



SAVING AS TO SECTIONS 30G A 3D7 


[S 398 N 1-2, S 399I 2095 


398.* (/) Nothing in section 396 or section 397 shall be held to 
nsasiojpcionOOO excusc any person from any part of the punishment 
•mil 897 to which he is liable upon his former or subsequent 

conviction 

( 2 ) When an award of impnsonment in default of payment of a fine 
IS annexed to a substantive sentence of imprisonment, or to a sentence of 
transportation or penal servitude for an offence punishable with imprison- 
ment, and the person undergoing the sentence is after its execution to 
undergo a further substantive sentence, or further substantive sentences, of 
imprisonment, transportation or penal servitude, effect shall not be given 
to the award of imprisonment in default of payment of the fine until the 
person has undergone the further sentence or sentences 

1 Scope of the section — This section proiidcs that no person ivill bo excused 
from undergoing nnx part of tho punishment to uhich he is liable under former or subsequent 
con\ ictions.' 

^"here an accused rras conxicted under S 447, Penal Code and sentenced to undergo 
rigorous inipriaonmcnt for three inontb^ and a fine m default of payment of uhicb 
he nas sentenced to miprisomncnt for twentj daj’s and the substantive sentence xias by 
some mistake oxcilooked xntb the result that the accused served only tbe sentence of 
imprisonment in default of paj ment of fine and uas leleas^, it was held that the accused 
could be re arrested and sent to joil to servo tbo substantive sentence and tbe substantive 
sentence could be directed to begin from tbe date of bis re arrest^ 

2 Sub section (2) This sub section was first introduced m tbe Code of 1693 
It supersedes tbo v lew held m tbo underment oned case' that where a convict is imprisoned 
under two warrants which order consecutive punishments tho first warrant should be 
completely executed both in respect of the sultelantive sentence of iroprisonmont and the 
impnsonment in default of fine before any effect is given to tbo second warrant ^^here a 
person 13 already undergoing a sentence of imprisonment in default of payment of fine 
when a substantiv e sentence of imprisonment 13 passed against him an order directing that 
the subsequent sentence should take effect imm^iately and that the uaexpired portion of 
the prior sentence should begin to run on the expiry of the subsequent sentence is not 
justified under tins sub section The reason is that this sub section only provides for tho 
postponement of the imprisonment m default and not for its interruption.* 

399.t ( 1 ) When any person under the age of fifteen years is 
Confinement ot sentenced by any Criminal Court to imprisonment for any 
youthful offenders la offence, the Court may direct that such person, instead of 
refonnatores being imprisoned in a criminal jail, shall be confined m 

any reformatory established by the •(Provincial Government] as a fit place 
for confinement, in which there are means of suitable discipline and of 
training in some branch of useful industry or which is kept by a person 

* 1898 S 393 sub sect on (1) 1882 S 398, 1872 S 317 proviso 1861 S 48 proviso 
{ 1882 S 399 1872 S 318 1861 S 433 

Section 398 — Note 1 

1 r03) 2 Weir 453 (153) In r« Pa/fapil Sooru 

(91) 1891 Pan lie No 12 Cr p 83 (33) UtaiiJari Empress. 

2 ( 97-01) 1 Upp Bur Rd 89 (89 00) K\ngEmperory l,gv90axng 

Note 2 

1 (78) 18"8Rat 132 (IS’) 

2 (*39) 26 AIR 1939 Boa 174 (176 177) 40 Cri L Joni €02 ILB (1939) Boa 160, Emperor t 

runjaji LcUiji 
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suspension of the sentence by the Sessions Jadf^ will not prevent the carrying out of lie 
detention * As to power to act under S 31 of the Reformatory Schools Act, 1697, see tie 
undermentioned decisions ^ 

5. “Instead of being imprisoned *’ Since the detention is only tnstead of 
imprisonment in jail, the Court which sentences an accused person for any particular penod 
of imprisonment cannot direct detenbon m a reformatory for a longer period * Thus, wiere 
a confinement in a reformatory for one ^eat was ordered on a sentence of impnsonmeot 
for one day the sentence was held illegal * The period of detention shoold be defined and 
words like ‘‘or until be attains majority” should not be used * See also S 8 of the Eefor 
matory Schools Act, 1697, and the undermentioned cases * 

6 Sub.section (3) — This secbon does not apply where the Reformatory Schools 
Act, 1897, 13 m force * In such cases the authonly to send a youthful offender to a reforma- 
tory school must be found m that Act Section 8 of that Act provides that only the 
Jlagistrates specified therein can make an order under this section* A second class 
Magistrate who is not so specified cannot order a jouthful offender to be sent to a 

{’31} 18 AIR 1931 Mad 771 (771) 51 Mad 764 32 Cn L Jour 1014, Sellappa Goundan v Emperor. 
(Detention in Soistal School held improper) 

( 34} 21 AIR 1934 Bang 125 (127) 12 Bang 344 • 35 Cn L Jour 959, Emperor v Egi Ohn S\ae. 

(Detention in Borstal School ia not proper where aecnsed merely fails to keep under control bis passion 
or giree way to violence ) 

• ~ I" " 903, Emperor V. 

* • . " ‘ • • T Emhrta Pandaram (Seetw® 

• . • .T Emperif 

■ • . . • . 

• . 'lerer 

• • . , . . • • ^ r. (United IW’ 

Vinces Rules require ainimum sentence of four years for detention in Ktormatory ) 

Note 5 

1. ( 76] 1876 Bat 109 (109) Peg v Ganpaya 

2 (89) 1099 All W N 131 (131), Queen-Empress r. Utra (Also there were other irrcgahritie^’ 
m this case) 

3 ( 13) 14 Cn L Jour 250 (256) 19 Ind Cas 512 (Boii\) Emperor v. Rama Sudama 


'• . Lower Bunns 

• * • . Sender shoold 

he detained till majority ) 

( 99) 21 Mad 430 (432) 1 TVeir 890, Queen Empress ▼. Bamalin^am (Buies passed by GorernniM^ 

require detention until the age of eighteen — Per Shephard, Offg C J and Moore, J — Dano^ d-» 
dissenting ) 

(1900) 1 Weir 881 (834), jPublic Prosecutor y, Eanloo (Government of India Notification dated 30th 
June 1837, does not require detention till eighteen years In every case ) 

( 91) 1891 Bat 664 (572), Queen Empress v Bah 

Note 6 


■ • . . * . ir 917, Emperor v. hot 

iluhammad 
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reformatory school where the Heformatory Schools Act, 1897, is in force.* See also tho 
undermentioned eases* 

7 “Irnprisonmcnt.” — Transrortalion is only a particular form of imprison- 
ment and coneequcntlj , this section uill apply also to eases when an offender tinder tho 
age of 15 5 ears la sentenced to transportation.* 

8. Revision. — As to the power of tho High Court in revision in cases arising 
under the Reformatorj’ Schools Act (8 [vni] of 1897), seo Section 435, Note 15, and tho 
undermentioned ca=e3.‘ 

400* When a sentence has been fully executed, the officer execut- 
Return ot warrant on ing it shall return the warrant to the Court from which 
eiecntion of sentence it issued, with an endorsement under his hand certifying 
the manner in which the sentence has been executed. 

1. “ Has been fully executed.” — Where a person has been convicted under 
an Ordinance issued by the Govcmor-General, his sentence does not become fully executed 


• 1882 S 400 ; 1872 : S. 305 , 1861 ; S. 385 


3 P89) 12 Mad 94 (95, 97) • 1 Weir 875 (FB), Queen.Enprtis T a/ninsami 

4 ('15) 2 AIR 1915 Mad 841 (841) 16 Cn L Jour 32, Kanukayya v Emperor. (A second class Magistrate 
not empowered to act nnder S 8 of the Act most refer (be case to the Putnet Magistrate coder S 9 ) 

(■28) 15 AIR 1928 Bom 549 (348, 349) • 29 Cti L Jour 1016, Emperor «. LaWhman (II>sh Court can 
order detention of a boy to reformatory school not ooly on appeal hut m reruion also ) 

('91) 1691 Rat 536 (S3C), Qu«e» Empresi v Ealluthat (Case oeder S 7, Act 5 [V] of 1876 ) 

Note 7 

X. (‘06) 9 Cri L Jour 99 (103) * 4 Nag L R 160, Jtama r. Emperor. (Ordioanly, however, youthful 
oSender eoovieted of murder should cot he sent to a reformatory school ) 

Note 8 

!■ The order of a Magistrate under 8 8 of the Reformatory Schools Act, 1876, Is not an esecu- 
tive but a fudieial proceeding and the High Court has power to revise 
( 89) 14 Rom 381 (583) 1689 Rat 494 (495), eu^m-Empreu v ifonajt 
High Court has no power to interfere with the order of detention under S 7 of Act 5 [Vj 
of 1876 

( 06) 1996 All W N 43 (43), Queeit’Empress v Anrudh StnyH 
Where the order is not made m substitution of an order for transportation or imprisonment 
or where it is made without jurisdiction High Court can interfere : 

( 97) 20 All 160 (161) 1897 All W K 231, Cueen^Empress t Etliar. 

(’99) 21 All 391 (395) ; 1999 All W N 138 (FB), ^ueen’Empr/ts ▼ Zfari. 

('93 1900) 1393 1900 Low Bur Rol 493 (493), Putlu t •^ueen-’Empres) 

Revisional jurisdiction excluded only as to the age of offender and order for detention in 
reformatory lor transportation or imprisonment * 

(’04) 1 Cn L Jour 609 (610) : 6 Bom L B 550, Emperor r Jmtr Bhifcan. (21 AU 391 (FB) referred to ) 



' . *n L Jour 11, Issa Angano v. Emperor. 

High Court can after the sentence passed : 

(’01) 28 Cat 423 (424) • 5 Cal W N 211 , Eeasut r Courtney 
(1900) 6 Cal W N 2J0 (211), Itadha Krula » CoJhila Nut. 

(07) 6 Cn L Jour 129 (ISO) . 1907 Pun Re Ko 18 Cf. ^ 59 : 1908 PaaLRKo SS.Lam Singh r. 
Ktng-Emperor. 

(•31) 18 AIR 1931 hag 170 (179) : 27 Nag L R 242 : 32 Cn L Jour 126^, ild AnmudJin t. Emperor, 
(28 Cal 423 followed ) 

(-11) 13 Cri L Jour 44 (44) * 13 led Cas 284 S 5 Euid L B 173, Zmperator t. Ihjatali. 

ISee oin f02) IS C P L R Cr 151 (152), Emperor T.Jfigan, (Obserraboo.)) 
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till the expiry of the period of the sentence, though the term of the Ordmance has expired, 
the detention after the period of Ordinance la not illegal^ 

CHAPTER XXIX 

OF SUSPENSIONS, REMISSIONS AND COMMUTATIONS OF SENTENCES 

401* (/) When any person has been sentenced to punishment for 
Power to suspend an offence, #1 the •’[Provincial Governmenti may 

or remit sentences at any time Without conditions or upon any conditions 
which the person sentenced accepts, suspend the execution of his sentence 
or remit the whole or any part of the punishment to which he has been 
sentenced • 

(2) Whenever an application is made to jJ' j}'] the •’[Provincial 

Governmenti for the suspension or remission of a sentence, •[:{« # *1 

the •* [Provincial Governmenti ‘’[sji may require the presiding Judge 

of the Court before or by which the conviction was had or confirmed to 
state his opinion as to whether the application should be granted or 
refused, together with his reasons for such opinion '•(and also to forward 
with the statement of such opinion a certified copy of the record of the 
trial or of such record thereof as exists) 

(3) If any condition on which a sentence has been suspended or 
remitted is, in the opinion of ^ jjs :}•) the ’’[Provincial Governmenti, 

1^1 not fulfilled, ®■[s^ * the •'[Provincial Governmenti may 

cancel the suspension or remission, and thereupon the person in whose 
favour the sentence has been suspended or remitted may, if at large, be 
arrested by any police-officer without warrant and remanded to undergo 
the unexpired portion of the sentence 

{if) The condition on which a sentence is suspended or remitted 
under this section may be one to be fulfilled by the person in whose favour 
the sentence is suspended or remitted, or one independent of his will 

*[(^A) The provisions of the above sub-sections shall also apply 
any order passed by a Criminal Court under any section of this Code or 
of any other law, which restricts the liberty of any person on imposes 
any liability upon him or his property ] 

(s) Nothing herein contained shall be deemed to interfere with the 
right of *[His Majesty or of the '(Central Government) when such right is 
delegated to Hit)] to grant pardons, reprieves, respites or remissions o 
punishment 

•[(sA) Where a conditional pardon is granted by His Majesty or, m 
virtue of any powers delegated to Hit) by the '(Central Government), any 
condition thereby imposed, of whatever nature, shall be deemed to have 
been imposed by a sentence of a competent Court under this Code and 
shall be enforceable accordingly [ 



Secilon 400 — Now 1 . . 

1 ( 33) 20 AIR 1933 Cal 290 (292) CO Cal 742 34 Crl L Jout 291, Jagendra Chandra t Supertnitwum 
of the Dum Dum Speeuil J at! (Ordinance 2 [tj] of 1932 ) m -id 

( 33) 20 AIR 1933 Cal 616 (519) 60 Cal 6» 84 Cn L Jour 879, Jojendra ilohan t Emperor (n«”P“ 
Lmerjenej rower* Ordinance 11 [XI) of 1931 ) 
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(6) The # «•] ^[Provincial Government] may, by general rules 
or special orders, give directions as to the suspension of sentences and the 
conditions on which petitions should be presented and dealt with 


ft The words 11 e Govemor-Oencrnl in CoODCil or were repeals I by A 0 
b Subs/iiu/fd by A 0 for Ijocnl Qovcmment 
c The words as the case may be were repealed by V O 

d These words were inscrfed by the Code ol Cr m nal rrocednro (Amendment) Act 18 [XVIII] 
of 19 3 

e Sub-sections (4A) and (5A) were tnserfed by Act 18 [Will] of 19‘’3 
f Substituted by Act 18 [X^ III] of 19^3 tot Her Majesty 
g Substituted by A O for Governor-General 
h Substituted by A O tor him 

1 . The words Governor-General in Council and tl e were repealed by A 0 * 


Synopsis 

1 Scope and applicability of the section 4 

la Powers of Provincial Government— Sub 

section (1) ® 

6 

2 Statement ol opituon of the presiding 

Judge— Sub section (2) ^ 

3 Procedure to be followed by the Court 


Violation of condition of remission of 
punishment— Sub section (3) 

If at large 

His Majesty s prerogative of pardon — . 
Sub section (5) 

Release on medical grounds Bee Madras 
Pol ce Manual Vol I pp 319 3‘’0 


NOTE to the Srnops s See the Notes Indicated tor the following top es 


Advice lor Ling a pardon See Note C 
Circumstances for mere; See Note 2 
Court 8 reference tot Ooveroment mercy Sec 
Note 2 

Madns Pol ce Manual See Note 7 


Non appl cabJ ty to approvers under B 837 Bee 
Notel 

Opimon pend ng petit on to Pnvy Conned Sea 
Note 2 

Suspensonot death sentence for appeal to Pnvy 
Council See Note 1 


1 Scope and applicability of the section — This eection does not disturb 
tbo convteiton of an accused It deals only nitb the power to suspend the execution of a 
tenUnce oc remit the whole or any part of the punishment The PrOTincial Government 
may act of its own accord (sub section ( 1 )) * or may be moved by an application (sub 
section ( 2 )) Tbo Provincial Governmeot has power under this section to suspend the 
execution of a death sentence to enable the accused to appeal to the Privy Council ® 
Though an order passed under this section by tbo Provincial Government is m the name 
of the Governor because that is the constitutional form it has to take it i3 m reality an 
order of the Provincial Government’ 

The special authority conferred by this section relates to persons sentenced to 
punishment and docs not touch cases under S 337 in which a person charged along with 
others with a crime has under a conditionally tendered pardon given evidence against 
such persons* The effect of an order of remission is to wipe out the remitted portion of the 
sentence altogether and not merely to sm^pend its operation.’ 

la Powers of Provincial Government — Sub section (1) — Sub section (l) 
of this section confers on tbo Provincial Government the power to suspend the execution 


Section 401 — Note 1 

1 See ( S’) 19 AIR 1932 All 23'> (232) 33 Cn I« Jour 830 in re Ram Daican SinjA 

2 ( 31) 18 AIR 1931 leih 359 (360) 33CnLJonrl«6 CAifttPamvEfnprror 

[See oho (IS) 2 AIR 1915 PC 29 (30) 42Cal739 e^IndApplSS 16 Cn L Joni 491 (PC) Balmu- 
kund V Emperor (Pnvy Council ie u&able to latericre with regard to steying of execution ol death 
eentence )] 

3 ( 38) 25 AIR 1939 Nag SIS (516) 40 Crl L iour 397 I L R (1910] Nag 1 (FB) renkatesh Teshieant 
T Emperor 

4 CSS) 11 All 79 (89) 1683 All W N 239 Queeis-Empreu v Gan^a Ckaran 

5 C3S)25A1R 1933Nftg813(5‘>0]40CriLiowS97 I L R (1940) Nag 1 (FB) renkalesh 
T Emperor 


f 
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of sentence or remit the whole or any part of the sentence with or without conditions But 
where the Provmcial Government has renoitted a sentence unconditionally, it i3 not open to 
jt to cancel the order and restore the sentence subsequently, except in cases of fraud or 
mistake The general power of cancellation of orders under S 21 of the General Clauses 
Act, 1807, cannot be invoked in such a case * 

2. Statement of opinion of the presiding Judge — Sub-section (2) — On 
the receipt of an appheatton the Provincial Government may require, from the presiding 
Judge of the Court before or by which the conviction was had or confirmed, a statement 
of his opinion with reasons and a certified copy of the available record The object of 
calling for such a statement is to avoid a possible misapprehension about the legality of 
the sentence passed or a mistake as to the propriety of a particular punishment inflicted. 
The Judge may also suo motu send his opinion whenever be considers that the prerogative 
of mercy should be exercised in favour of an accused The following are instances where 
the Courts have thus recommended the accused to the mercy of the Government — 

(1) discov ery of facts a fter the final judgment la pronounced and signed, showing that 

the accused has committed no offence,** 

(2) an oversight on the part of a counsel or omission on the part of the Court to notice 

a relevant fact in the proceedings resulting in an error of fact or law,* 

(3) uusoundness of mmd not stnctly coveted by s 81 of the Penal Code,* see ah® 

Note 3 on S S76. 

(4) the punishment prescribed by the law bemg more rigorous than the circumstances 

of the case deserve,* 


1. (’38)25 AIR 1938 Nag 518 (518,520) 40 Cri L Jont 897 I L R (1940) Nag 1 (FB). 

T Enfperor, (Sub-a (3) ol this section indicates that except where there is a breach of the 
on which a sentence has been remitted, the Proviacial Govemraent cannot cancel the order el reawi 
— Stld farther that In the circumstances of this case, the ProTincial GoTernment had lost its 
fem%tenita in the matter ) 

Note 2 y . 

l.S<e {■34} 21 AIR 1934 Bang 125 (126. 127) : 12 Bang 341 ; 35 Cri L Jour 959, Emperor t nj 
Ohn Shue 

la (’23) 10 AIR 1923 All 473 (474) : 45 All 143 : 24 Cn L Jour 766, Kale v. King^mperor. 

(’66) 6 8atb W R Cr 42 (42), tfussur All t. O Bart. 

(■26) 27 On L Jour 1254 (1250) : 98 Ind Gas 102 (104) (Cal), Arajalt t Emperor. 

(’19) 6 AIR 1919 Cal 409 (410) : 46 Cal 60 20 Cri L Jonr 265, liajab Ah Y Emperor. 
iSee (’85) 7 All 672 (673) : 1885 All IV N 177, Empress v, Durga Charan ] 

2. (’85) 10 Bom 176 (180, 181) (FB), Qveen-Empress y C P Fox 
(’95) 1895 Bat 791 (791), Queen Empress y JUohun Abhes%ng 

• ' . . ■ TtlaL 


T Emperor. 


(’23) 10 AIR 1923 Cal 460 (463), Emperor y Ttneourt Dhops 

(’31) 18 AIR 1931 Lab 276 (278) : 32 Cri L Jonr 1230, Bagga y Emperor 

( 27) 14 AIR 1927 Lab 674 (677) ; 8 lab 684 , 28 Cri L Jonr 698, Tola Ram y. Emperor 

(’19) C AIR 1919 Lab 470 (170) • 1918 Pon Be No 30 Cr 20 Cn L Jour 1, Ramsan y. Emperor. 

('31) 1931 Mad W N 719 (723), Baraj/anaswamp Ooundan y Emperor. 

(■19) C AIR 1919 Mad 128 (129) : 20 Cri L Jour 829, Jn re Bulhusami Asar% 

{ 89) 12 Mad 459 (461, 462) • 1 Weir 42, Queen Empress ▼ Venkatasamx 
(’10) 11 Cri L Jonr 105 (110) : 4 Ind Cos 985 (lAh), OkaJju Mai y Emperor. 

('13) 14 Cn L Jour 81 (91) : 15 Oadb Cos 321 : 18 Ind Cas 641, 2Id Busain y. Emperor. 

(■20) 7 AIR 1920 Cal 39 (40) ; 21 Cri L Jonr 817, ifanta^alt y. Emperor .. 

4 (’37) 24 AIR 1937 Lali 089 (091) : 39 Cri L Jonr 16, Asts Begum y Emperor. (Girl less than ser^^^ 
teen years of age eonrlcted of being accessory to murder on forfeiture of pardon tendered 
statement as approver leading to successful biTesUgatlon and conviction of principal oOcBuer 
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(5) other mitigating circumstance^ * 

It has licon hold that the Court ought not to express nn opinion m a case whero 
ctaj of execution of sentence is prnjcd for until a petition to Ills Jlajesty m Council is 
disposed of and that it is a matter uhich lies entirely XMtli the Goxernment® In the 
undermentioned ca'ie^ whero the accused were pro%ed to ho guilty of the grievous offenco 
of waging war ngain«t the King, the Rangoon High Court refused to recommend the accused 
■to mercy on the ground that the matter was entirely in the bands of Governmoni^ 


siderable portion of sentence aliend; ceived — Senteoco of tronspoctatioa tbougb coold not bo reduced by 
Court c&=e held strong for exercise of prerogative of mercy ) 
f’23) 10 ilR 19 ’3 All 353 (356) 24 Cri h Jour 753, Emperor v UtnriJtJ (Absence of Intention to kill 
— Accused striking only one blow with a iathi.) 

f20) 7 AIR 19‘’0 All 199 (200) 21 Cn E Jour 607 CosAdtn v Emperor (Grave but not sudden pro* 
vocation due to infidelity of wile which aU the world over results in death ) 

( 95) 1895 Rat 792 (792), Empress v iSulu (A young woman deserted by her husband and left to 
maintain child murdering it due to want and misery ) 

< C4) 1864 Suth W R Gap Ct 27 (27) Queen v Dabee 

( 64) 1 Suth W R Cr li 9 (9) (Judge considering accused innocent contrary to verdict of jury ) 

( 65) 3 Suth W R Cr L 16 (16) 

•( 66) 5 Suth W R Cr 73 (7o) ^een v Burtcan Queer (Motder committed by accused while actmg 
against a burglar and killing h m though exceeding right of private defence of person or property ) 

( 67) 7 Suth W R Cr 6 (7) Queen v Chand Bagdee (Want of positive evidence though the jury passed 




age of accused Anxiety of concealiog ahame — Mitigating circumstances ) 

( 29) 16 AIR 1929 Lab 601 (603) Joga Singk v Emperor (Young age — Minor part played— Infiuenca 
of bad company ) 

•( 32) 19 AIR 1932 Lab 259 (260) 33 Cn L Jouc 484, Eartar Singh v Emperor (Tooth of acensed — • 
Participation m enme under inflaence of bis lather and brother ) 

■{ 32) 19 AIR 1932 Lah 297 (297) 33 Cn L Jour 449 ill AUtm Btbi v Emperor (Cansmg death of 
child — Bedoctioo of sentence — Mitigoting circamstaneee) 

( 32} 19 AIR 1933 Lab 308 (310) 33 Cn L Jour 580, Jiatoah v Emperor (Deceased found in adultery 
with female relative of accused — Tender age of the accused ) 

^33) 70 AIR 1933 Lab 7t8 (720) 34 Cn L Jour 1251 MC Sarduranv Emperor (lUitente and eupetsU 
tions young woman causing the death of a child of her sister in law, believing her to be the cause of 
death of her own issues ) 

( 33) 20 AIR 1933 Lab 1021 (1022) 35 Cn L Jonr 430 Ghulam Hohamad v Emperor (Young age 
Influence of relations ) 

( 34] 21 AIR 1934 Lah 31 (32) 35 Cn L Jour 653, Iff Dhaulan v Emperor (Woman committing 

murder of her child on account of weak intellect, lU treatmeat of relation and extreme poverty ) 

-( 68) 4 Mad II C R App xix (xix) (Circumstance that (be Sessions Court thinks that he ought not to have 
believed the evidence) 

(20) 13 AIR 1926 Mad 1165 (1166) 50 Mad 474 27 Cn L Jour 1357, Jfayandi TAccan v Emperor. 
(Sentence for third conviction under Criminal Tnbes Act being transportation for life being harsh.) 

(31) 18 AIR 1931 Rang 235 (244) 9 Rang 404 33 Cn L Jour 205 (SB) Aung Ilia r Emperor (Poh* 
lical oSence ) 

( 16) 3 AIR 1916 Sind 65 (66) 9 Sind L R 203 17 Cn L Jour 231 3 iwanyi & Co v Emperor (Right 
of appeal and revision barred — Erroneous convictioa — Itceommendition to Government } 

{ 90) 14 Med 36 (37, 39) 2 Weir 890, Empreis v CAinna Theean (The circumstances that Judge 

disogreea with the verdict.) 

(S« (1865) 3 Sulh W B Cr I (2) Queen v Co6»n<fa Bagdee (There are remarks m this decision sug- 
gesting that where the evidence In support of couvicbon u manifestly weak and insufficieot, the 
prisoner can be recommended for mercy — It is submittal this view is not correct — Such a case is 
one lot acquittal ) 
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3 Procedure to be followed by the Court — A Sessions Judge required te- 
state hi3 opinion under this section must forward his reply through the High Court 
whether the requisition for the opinion has been received through the High Court or not— 
Madras H G Ctr dated ISth November 1895 

"When any Court shall ha of opinion that there are grounds for recommendiDg to 
the Provincial Government to exercise the powers vested in it by 8 401 and S 40'* of 
suspending renuttmg or commuting the pnmshment to which any accused person has been 
sentenced the recommendation shall be submitted with the ptoceedmgs m the case throngb 
the Court of the Judicial Commissioner — C P 0} tmtnal Circulars Part II No 40 

All recommendations for remission or suspension of a sentence made under 
section 401 by an officer of anj subordinate Court to the Provincial Government in regard 
to a convict whese caso has been before the High Court on appeal shall be made through 
the High Court — Calcutta G P and G 0 P 40 

4 Violation of condition of remission of punishment — Sub section(3) 
— Section 227 of the Penal Code runs thus Whoever having accepted any coed tional 
remission of punishment knowingly violates any condition on which such remission was 
granted shall be punished with the punishment to which be was originally sentenced if he 
has already suffered no pact of that pumshment and if he has suffered any part of that 
puni^ment then with so much of that pumdiment as be has not already suSered 
Under this section it is for the Court to decide whether a conditionally released prisoner 
has violated the conditions on which the remission was granted ^ 

5 "If at large " — Under 8 21 of the Prisoners Act of 1900 the Provuicial 
Government may grant to any person under sentence of penal servitude a license to be at 
large withm such pact of the province and during such portion of bis term of penal 
servitude as may be specified in Uic bcence and upon such conditions as the Provincial 
Government may by general or special order prescribe 

6 His Majesty’s prerogative of pardon — Sub section (5) — Pnoa^Jr 
the power of pardon rests m the Sovereign and the provisions contamed in this eccton m 
no way interfeie with the prerogative of the Crown m that respect * The tendering of 
advice to His Jlajesty as to exercise of bis prerogative of pardon is a matter for the 
Executive Government and is outside the province of the Judicial Committee of the Pn^ 
Council * 

7 Release on medical grounds — See ftfadros Pol ce Bfannal VoL I pages 349 920 

402.* (0 The Jjfl •’[Provincial Government! may, without tht 
Powei to commute Consent of the person sentenced, commute any one of the 
punishment following Sentences for any other mentioned after it — 

death, transportation, penal servitude rigorous imprisonment for 8 
term not exceeding that to which he might have been sentenced simple 
imprisonment for a like term, fine 

*1(2) Nothing m this section shall affect the provisions of section 54 
or section 55 of the Indian Penal Code ] 
a The words G O in Council or the were repealed A O 

b Substituted hj A 0 for Local OoTcnuncnt . 

c Sect on 403 was renumbered os S 402 snW (1) and eub^ (2) uas inserled by the Code ol Crifflu'* 

Procedare (Amendment) Act 18 [Will] of 19^3 

* 1882 S 402 1872 S 322 1861 — N I - 

Mote 4 

1 f S3) 20 AIR 1333 Bang 28 (29) 31 Cti L Jour 417 Emperor t T/ja Po A/m. 

Notes 

1 ( 88) 11 All 79 (89) 1688 AU W N 289 Queen A mpress t Oanga Charan. _ 

2 (16) 2 AIR 1015 PC 29 (30) 12 Cal 739 42 1 A 133 IBOrLJ 404 (PC) Ral nnlund T Ewferer 
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1 Scope of the section — Ccrtnm accused persons ucrc sentenced to death hj 
n special Tribunal under Ordinance 8 [ 111 ] of 1930 The eaecution of the sentence was stayed 
b> the Provincial Gon eminent pending the decision of the Privy Conncil in the oppeal 
against the sentence Before the appeal u as dixposcd of, the special Tribunal ceased to exist 
and on the dismissal of the appeal it was contended that as the Tribunal ceased to exist 
and the time for execution bad expired the custody of tho prisoners was illegal It was 
held that even if there was difficulty m carrying out tho death sentence, still the Provincial 
Government could commute tho sentence under this section ‘ Bee also the undermentioned 
cases.* 


^402A. The powers conferred by sections 401 and 402 upon the 
Sentences ol dcAib Provincial Government may, in the case of sentences of 
death, also be exercised by the Governor General in his discretion 
a This sect on was newly inserted by A 0 compare Oosemment of India Act 1933 Sect on 29) 


CHAPTER XXX 


OF PREVIOUS ACQUITTALS OR CONVICTIONS 
403.'*’ {/) A person who has once been tried by a Court of competent 
Person once convicted jurisdiction for an offence and convicted or acquitted of 
or acquitted not to bo such offence shall, while such conviction or acquittal 
tr ed for same oSence remains in force not be liable to be tried again for the- 

’ Code of 1882 S’ 403 ~ 

Sab^eetiOD (5) was added m 1898 otberwise tl « section was the some 


Code of 1872 Ss 460 147 para 2 19S Espin 2 and 215 Eapln 2 
460 A person who has onco been It ed for an oflcnce and convicted or acquitted of such oSenee 
Person once eonvtcUd ehall while such convict on or acquittal remains m force not be liable to bo 
or aequiUed not to b« tried again on the same Iscls for Ibe same oQence nor for any other offence 
fried for some e/ftnee for which a diflerent charge from the one made agamst him m gUt have been 
mode uodee 8 43 > or lor which ho ought have brea convicted under section 4S6 

A person convicted or acqu tied of any oflence may be afterwards tried for any offence for which 
a separate charge m ght have been made against him in the former tral under B 454 para 1 

A person acqu tied or convicted of any offence in respect of any act causing consequences which 
together with such act const tutod a different oflence from that lor which such person was acquitted or 
convicted, may be afterwards tried for such last mentioned offence if tho consequences bod not happened 
or were not known to the Court to have happened at the time when be was acquitted or coovicted 

A person acquitted or convicted of any offence m respect of any facts may notwithstanding sneh 
acquittal or conv ct on be subsequently charged with and tried for any other offence which he may have 
comm ited in respect of the same facts if the Court by which he was first tried was not competent to try 
the offence with which he is subsequenUy charged 

Illusfrahont 

(a) A is tried open a charge of tbefl as a servant and acquitted He cannot afterwards be 
charged upon the oame facts e tber with theft as a servant with theft sunply or with cnmmal breach 
of tmst 

(b) A 13 tr cd upon a charge of murder and acquitted There is no charge of robbery but it 
appears from tlio f icts that A committed robbery at the time when the murder was co mm tied be may 
afterwards be charged with and tried for robbery 

(e) A u tned lor an assault and convicted The person afterwards d cs 2 may be tried again lor 
culpable homicide. 

Section 402 — Hole 1 

1 r31)l8AlIll931Laha59{360) 33 Cti LJonr 126 CMnf ilam v rmperer 

2 ( 19) 6 AIR 1919 All 445 (44?) 20 Cn L Jour 767, Oanb v Emperor (Co-oflenderv tned eeparitcly 

received a lesser sentence on tbe same facts Jlrld that case might be brought to notice of Government 

60 that tbe iarqualit cs in sentences m ght be removed) 

( 68) 16C8 Rat 10 (11) Eeg v /eeva Amiha (In view of the long delay In extcution of the sentence 
death, High Court recommended to GoTeroment that eentenee should be commuted to 
tion for bfe.) 

( \ 
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"same offence, nor on the same facts for any other offence for which a 
-different charge from the one made against him might have been made 
under section 236, or for which he might have been convicted under 
■section 237. 

( 2 ) A person acquitted or convicted of any offence may be afterwards 
tried for any distinct offence for which a separate charge might have been 
jnade against him on the former tnal under section 235. sub.section (;) 


(3) A person convicted of any offence constituted by any act causing 
consequences which, together with such act, constituted a different offence 
irom that of which he was convicted, may be afterwards tried for such 
last-mentioned offence, if the consequences had not happened, or were not 
known to the Court to have happened, at the time when he was convicted 


(«) A person acquitted or convicted of any offence constituted by any 
acts may. notwithstanding such acquittal or conviction, be subsequently 
charged with, and tried for, any other offence constituted by the same acts 
which he may have committed if the Court by which he was first tned 
was not competent to try the offence with which he is subsequently charged 

( 5 ) Nothing in this section shall affect the provisions of section 26 
•of the General Clauses Act, 1897, or section 188 of thi s Code 

(d) A 19 tried under 6 270 I P 0 , for malignantly doing an »ct likely to spread tbe ujfeotion 

cl a disease dangerous to life and u acquitted The act so done afterwards causes a person permanently 
to lose bis eyesight A may be charged, undetS 3^5 with voluntarily cansioggrieecus hurt to that person 

(e) A a charged before the Court of Session and convicted of the culpable honucide of H 4 msy 
not afterwards be tned for the murder of B on the same facts 

(f) A is charged by a Magistrate of the first class with, and convicted by him of 
■canalng hurt toB A may not afterwards be tned for voluntarily cansmg grievous hurt to R on tne ® 

facts unless the ease comes within paragraph 3 

(g) A IS charged by a Magistrate of the second class with, and convicted by him 
property from the person of R A may be sobsequenlly charged with, and tned for robbery on 
same facts 

(h) A, B and C are charged by a Magistrate of the first class with, and convicted by him 0 > 
robbing D A, B and C may afterwards be charged with, and tried for, dacoity on the same facts 

147 

The dismissal of a complaint shall not prevent subsequent proceedings 


Bxplanalton TI — A discharge is not equivalent to an acquittal, and does not bar the 
of a prosecution for the same offence 

215 • • • • • * j 

Explanation II — A discharge js not equivalent to an acquittal and does not bar the revival 
■a pro'ecuUon for the same oSence. 

Code ol 1861 Ss S5 and GO 

55 A person who has once been tried for an oSence and convicted or acquitted of such 
Parly tried upon formal shall not bo liable to bo tned again tor the same offence provided tb» 
charge not liable to reneiced any person may bo tried for the offence ol culpable homicido an 
proucuticn punished for that offence, notwithstanding he may have been 

punished for the act which cause the death if at the time of his 
Protiw for the said ad death shall not bavo resulted, or shall not have bee 

known by tl e Court which passed sentence to have resulted 

60 ho person charged and tried for an olleoce under any section of tho Penal Code in Ibe 
Bo person charged under last four sections of this Act mentioned and found guilty of , 

the last four uctions, and offence under the provirions of any other of the said sect ons of the 
found guilty UalU fo be Code shall be liable to be afterwards prosecuted upon the same 
charged again, under the section nndet which he was charged, or under the section on 

■which he was found guilty 
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Explanation — The dismissal of a complaint, the stopping of proceed- 
ings under section 249, the discharge of the accused or any entry made 
upon a charge under section 273, is not an acquittal for the purposes of 
this section. 


flfurtratfont 

(a) A {s tried upon a charge of thelt as a servant and acquitted He cannot after- 
wards, while the acquittal remains in force, be charged with theft as a servant, or, upon the 
same facts, with theft simply, or with criminal breach of trust 

(b) A IS tried upon a charge of murder and acquitted There is no charge of robbery! 
but It appears from the facts that A committed robbery at the time when the murder was 
committed , he may afterwards be charged with, and tried for, robbery 

(c) i IS tried for causing grievous hurt and convicted The person injured afterwards 
dies A may be tried again for culpable homicide 

(d) A IS charged before tbe Court of Session and convicted of the culpable homicide 
ol B A may not afterwards be tried on the same facts for the murder of B 

(e) A is charged by a Magistrate of the first class with, and convicted by him of, 
voluntarily causing hurt to D. A may not afterwards be tried for voluntarily causing grievous 
hurt to B on the same facts, unless the case comes within paragraph 3 of the section 

(f) A IS charged by a Magistrate of the second class with, and convicted by him of, 
theft of property from the person oi D A may be subsequently charged with, and tried for, 
-robbery on the same facts 

(g) A, B and C are charged by a Magistrate of the first class with, and convicted by 
him of, robbing Z> A, B and C may afterwards be charged with, and tried lor, dacoity on 
4he same facts 


Synopsis 


t Scope of the seetion 
3 In what cases fresh trial is barred 

3 ' Same offence 

4 Any other offence for which a different 

charge might have been made under 
Section 236 

5 “Any distinct offence” 

6 Consequences of act happening after pre- 

vious conviction— Sub-section (3) 

7 •• Tried ' 

8 “Acquittal ’ — Meaning of 

9 “Conviction* — Meaning of 


10 “While such conviction or acquittal re- 

mains m force ” 

11 Court of competent jurisdiction 

13 Identity of accused necessary for applica- 
tion of seetion 

13 Dismissal oi complaint or discharge of 

accused 

14 * Discharge*’— Meaning of 

15 General Clauses Aet, Section 26 
ISa Section IBS of the Code 

16 Practice 


See tbe Notes ind oated lor the folloTrmg topics 


NOTE to the Synopsis 
Absence of sanction or complaint for ttial— Court 
trying — Whether one of competent jnnsdiction 
Bee Note 11 

Acquittal -- Implies trial See Note 7 
Acquittal — Establishes innocence of accused — 
Such innocence cannot he di-sputod in sabseguent 
proceedings See Note 1 
Acquittal or discharge See Note S 
Appeal— Not fre.U trial See Note 7 

Bar of extradit on proceedings Not affected See 

Note 15a 

Complamt dismissed by one Magistrate — Another 
Jlagutrate — \\ hether can start fre-h prosecn 
tion. See Note IS 

Conviction in Native State — 'Whether can be 
pleaded as bar See Note 11 
Conviction or acquittal by Court established under 
local or specul law is \j comiietcnt Court See 
Note 11 

Departmental punishment — Not conviction See 
Note 9 

Dismissal of complaint or discliargo — Fresh pro* 
socut on not barred. See Note 13 
Distinct ofleneos — Test See Note 5 
Tresh trial— Not barred under this aeclion—Coort 
may refuse re-trul on other grootidi. See Note 2 


Fresh trial — Wlien barred and when not— Illustra- 
tioos See Note 2 

Legal Practitioners Act — Disciphnary proceedmgs 
— Not tnal See Note 7 

Magistrates successor — Whether can start fresh 
proceedings Bee Note 13 

Offence consisting of parts — Ono of parts itself 
offence — Not distinct See Note 5 

Offence ttiableai narrant-case— Tried as summons 
case — Acquittal order is only discliarge Sm 
N ote 14 

Offences by same acts or onuaaions — Not distmct 
See Note 5 


Betting aside convict on withoot anything further 
U acquittal Bee Note 8 
Sever^ acts— One or more of acts forming 
offence — Acts combined different 
Offences are not disLnet. See Note 5 


i 
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1. Scope of the section. — Tins section emhodies the ancient maxim nem 
debet bis vexari pro cadem causa (no person dionld be twice disturbed for the same 
cause),* and provides that where a person has once been tried and convicted or acquitted 
of an offence he cannot again be tried for the same offence or for any other offence wbcb 
13 not distinct from the one previously tried (s^ Note 2 ) It incorporates the common 
law principle of the well known pleas of autrefois acquit (formerly acquitted) and 
autrefois convict (formerly convicted),* namely, that no one shall be punished or put in 
peril twice for the same matter * The pnnmple does not rest on any doctrine of estoppel, 
but on grounds of public policy * There is nothing like res judicata m a cnmmal tnal so 
long as it does not terminate in either acqmttal or conviction so as to attract the provisions 
of this section Hence the mere fact tiiat a question was determined in a particular way m 
a prior proceedmg against the accused will not preclude its being raised again ® 

The provisions contamed m this section are complete by themselves on the subject 
of the effect of previous acquittals or convictions* 

Even in eases in which a trial is not batted under this section, it has been held m- 
a series of decisions,^ following Eex v Plummerf that a judgment of acquittal /oHf 


Section 403 — Mote 1 

1. ( 35) 22 AIR 1935 Mad 66 (57) 68 Mad 615 36 Cri L Jour 311, A IT Bangaehartar v VenTula 
swamt Ckelty (Overruled on another point by AIR 1938 Mad 847 . 1 L R (1938) Mad 903 39 Cfi !*• 
Jour 712 ) 


j T Emperor, 



* T 

. , Emperof, 

, MB Sifljti 
ror 

irocerf'Ofi*- 


agaiQst conviction — Certain defence raised by accused rejected by High Oourt m such ptocecdi^P 
but retrial ordered on other groonds— -Accused act precluded inm raising same defence at the re*tnal ) 
6 ( 39) 26 AIR 1939 Cal 65 (71) 40 Cn h Jour 199 I L R (1939) 1 Cal 1 (FB), Purnananda DU '• 
Emperor (The language of the section cannot be stretched nor the principles extended so as to 


. . ■ . , ^ ^ _ 1 of partcuUr 

oSences ^hicb are objects of alleged conspiracy and of \rfaich accused has been acquitted cannot bo 
used in subsequent trial for conspiracy ) 

(’13) 14 Cri L Jour 5 (18, 26) 18 Ind Cas 149 (Col), Itajendro Narayan y Emperor . 

( 11) 12 Cn L Joor 91 (96) 9 Ind Cas 611 (Lab), Ganesh Eat y Emperor (Acquittal on charge ol 
enticing away married woman — Magistrate bolding that accused was not present when the womau 

ran away with her children — Fresh trial tor kidnapping children Finding of fact in prenous trui 

cannot be ignored ] 

( 33) 20 AIR 1933 Oudh 470 (472) 35 Cri Ii Jour 36, Emperor y Zlunnoo (Charge of burglary 
Eyldence ol possession of certain rifle cartridges sought to be let in as proof of complicity of accused — 
Frior acquittal under Arms Act, 8 19 (1), of offence of possession of same cartridges — QuesUon cao* 
not be reopened ) 

(’12) 15 Cal L Jour 617 (506) 13 Cn L Joor 609 16 Ind Cas 257, Pwlin Bchur* Das y Emperor 

(’35) 1935 Mad W N 1342 (1343), Veerayya Vandayar y Emperor (Acquittal of murder on grouu 
that accused acted in pnyate defence — Finding that he did bo Is binding in subsequent prosecution 

... • • . ifll 

! , ' ’ . . . I . . , • a « tain" 


18 T L n 659. 
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c'ltaUishcs the innoccnco of tbo accusod and that tho fact of such innocence cannot bo 
disputed in anj subsequent proceedings Thus, nhcre A was acquitted of an offence and 
later on B was prosecuted under sa 213 and 214, Tenal Code, (concealing offence and 
screening offender) u ith reference to the same offence, it was held that tho fact, established 
bj tho acquittal of A, itt , that no offence \ia3 committed bj Inni, could not be disputed 
m the prosecution of B ® But in Malal* Khan v Empero) ,*'* tho Prn j Council has held 
that Tvhere in a trial for murder and rohbcr>, the accused is convicted of murder but 
acquitted of rohberj and an appeal is preferred from the con\iction for murder, the High 
Court 13 entitled to accept the evidence uhicb has been disbcliQ\ed bj the trial Court on 
the charge of robberj as corroborative evidence of murder 

2 In what cases fresh trial is barred — Tho question in what cases a 
fresh trial is barred under this section and in what cases it is not, can best bo discussed by 
rciercnce to the following illustrative cases — 

(1) A IS tried for offcnco s and is comictod oi acquitted Ho is again sought to be 

tried on the same facts, for samo offcnco X 

(2) A 13 tried for offcnco x and is con\ictcd or acquitted He is again sought to bo 

tried for offence y, for which a charge might liave been framed against him in 
the former trial, under s 23C of the Cod® or of which he might have been 
convicted under S 237 of the Code 

(3) A is tried for offence x and is convicted or acquitted He is again sought to be 

fried for offence r x and r aro distinct offences forraiDg parts of the same 
transaction but not falling within S 23C or S 237 of tho Code 

<4) A IS tried for offence x and is convicted or acquitted Ho is again sought to bo 
tried for offence 1 x and T are 'distinct offences forming sepaiats transactions 

(6) A IS tned for offcnco X. He is again sought to be tried for offence Y x and 7 aro 
not distinct offences and do not fall within 6s 23C and 237 of the Code, but 
form part of the same transaction 

In cases l and 2 the subsequent tnal is barred under sub s (i) of the section ^ 
Sub section (2) provides that in case 3 tbo subsequent trial is not barred Case 4 does not 

« ( 13) 14 Cti L Joor 453 (453) 20 lod Css 613 37 Bom 653 Emperor ▼ Sanalal Lalu Dhax 


dimiDished) 


Note 2 


1 Same offence 

(4C) 33 AIR 1916 PC 16(16) 72IndApp305 222 Ind C m 273 (PC), 4/-afaft ATAoa v 
■( 09) 3 Cn L Jour 115 (110) 2 Cn L Joar 622 Suresh Chandra v Dan! u Sadhu 
( 07) 5 Cn L Jout 412 (412) 3 Low Bor Ral 253 SonAfyav Emperor, 

{ 31) 21 AIR 1934 Oudh 259 (259) 35 Cn L Jour 570 Gaya Dxn LaX r Emperor 
( 17) 4 AIR 1917 Lali 143 (113) 18 Cti L Joar 321 Saxfuddvn v Emperor 


Emperor 


warn Piffai t Itajaralna ifudaliar 

05 faAir Mahomed t Emperor (Do) 
r T Emperor (Do ) 
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fall either under sub 3 (l) or sub s (2) The subsequent trial is, hOTvever, obviously uot 
barred The reason is that if a subsequent trial for a distinct offence forming pari of the 
same Uansaction is not barred, a subsequent trial for a distinct offence not forming part 
of the same transaction cannot be barred. 

Case 5 13 not within sub s (l) of the section Sab section (2) also does not m terms 
apply to it, but it implies that a subsequent trial la barred, and decisions which have held 
that a subsequent trial in such cases is barred can only be supported m this view* Thus, 
where A gives z fifty strokes with a stidi., each stroke is a different offence, but all the 
strokes form part of the same transaction The offences are, however, not distinct and a 
conviction or acquittal in respect of one such stroke would operate as a bar to a subsequent 
trial for other strokes For further illustrations see the cases noted below* 

From the abo\ e discussion, it will be clear that a subsequent trial of an accused 
Iverson in regard to an affair will be barred in the following cases 

(1) Where the offence subsequently charged 13 the same as the one previously tned 

(2) Where the offence subsequently charged 13 one for w hich a charge might have been 

framed under S 236 or of which the accused might hii^e been convicted under 
S 237 at the previous trial 

(3) "Where the offence subsequently chafed 13 one of which the accused might have 

been convicted under S 238 at the previous trial * But the High Court of Xfadras 
appears to have taken a contrary view * 

(4) Where the offence subsequently charged 13 not distinct from the one previously 

tned (except in cases coming under sub ss (3) and (4)) 

A second trial will not be barred m any other case, although the offence Bubse 
quently charged may have been committed in the course of the same transaction as the 
one previously tried • 

Further, even with regard to offences which are not distinct, a second trial will 
bo barred in cases coming under sub ss (3) and (4) of this section. 

As to the meaning of the woods “same offence” and “distinct offences, ” see Notes 8 
and 6 respectively. __ 

2 (29) 16 AIR 1929 All 899 (900) 51 AU977 30 Cn L Jour 1089, OAuwandi NatA v ial* 

(Express hniitation ol sub-s (2) to 8 235, sub-s (1) neces^anlj implies the exclusion from Us eperstioa 
cases falling under the other sub-sections of S 235 ) 

(’28) 16 AIR 1928 Bom 177 (178) 29 Cn L Jour 622, Dagd* Dagdya v Emperor (Do ) 

■ T ■ . tpfror (Do) 

. ■ . Kk Kuk 7 Sr/tperor 

(■21) 11 AIR 1924 Oadh 64 (64) 26 Oodb Css 282 25 Cn L Jour 794, Ham Ntdk ▼ Ham Saran 
(Acquittal of an oflenee ansmg out ol certain facts under a wrong section wiU prerent a further enqiWT 
into any offence based on the same facts until that acquittal u set aside )] . 

3 ( 4C) 33 AIR 1946 Bom 38 (44) (FB), Government of Bombay r Abdul TFahai (Accused acquitted 

of major odence — New trial on minor offence included iq major offence is barred ) , 

('45) 32 AIR 1945 Mad 472 (472), 7n re Stnna Hanga Boyan (Accused conrictcd under Ss 

^ ^ 1 ‘ al on same 


• . I « ■ . 1* . ; . . ... wti^Aam 

C (’44) 31 AIR 1944 Pat 247 (250) 23 Pat 95 45 Cn I, Jour 809 216 Ind Cas 112 (DB) JhHaea 

- . . .. — » ■ j I . 1 » 1 . .i not barred — 

■ . > ■ ■ ■ he f« ‘‘ 

■ . , . • . . (The troe test Is 

\ ■ . -onvlction from 

, , <■ t ■ . . lanandaBatf’ 

I mneror. (Do) fyy,» 

( OC) 23 AIR 1036 Rang 174 (175) • 14 Bang 24 87 Cri L Jour 402, Abdul ffamid t. Emperor, 
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Even ID Cfises in winch a fresh tn-il maj cot bo barred tinder this eoclion, tho Court 
jnaj refuse to proceed against a person on the ground that it is not desirable or proper m 
the circumstances of a particular case to prosecute a person for a second time on the same 
faels.^ 

3 “Same offence *’ — The viord “offence’ has been defined in s 4 (i) clause (o) 
as any act or omission made punishable by any law for the time being in force That 
definition applies however, only uliere a diflferent intention docs not appear from tho 
subject or contest Sub-section (4) of this section shows that the same act may constitute 
different offences The words “same offence’* in this section, therefore, must bo taken to 
mean the same act or omission made punishable under the same provision of law 
■NMiere an act or omission is pumsbaUe under different provisions of law, the person, 
committing it cannot bo said to “commit the same offence' within the meaning of this 
sub section * Hence, the expressions ' same offence’ sad “same act or omission’’ cannot be 
treated as inter changeable The judgment in the undermentioned case* is it is submitted, 
not correct m this respect 

The view has sometimes been expressed* that the words "same offence” in sub s (I) 
refer to the same transaction It is submitted that such an interpretation is too brood. 
Sub sections ( 2 ) to (4) show that though tho transaction may be the same the offences 
involved may be different 

7 ( 43} 32 AIR 1945 Bom 413 (416, 41?) 47 Cn L Joaf 13d 221 Ind Cas 266 (OB) Emperor t 


( 42) 29 AIR 1942 Lah 122 (123) . 43^ci L Joor 632 200 Ind Cu 446, Four Chand r Karam Ckand 
(The fact that tb« petitioner has Men harassed already by two simikir complaints both of which have 
been dismiued or have ended in tbs acensed being discharged, is ample ground for quashing a third 
complaint made on the same facts ) . 

(1900) 2 Weir 549 (550) (DC) In re Suniram dxpar (Acensed discharged for offence nodet 8 193 Penal 
Code •— Second trial for offence under S 195, Penal Code, on came facts is not proper, unless on excep- 
tional grounds ) 

( 98) 29 AIB 1939 Uh 625 (62?) 39 Cn Ii Jour 960 I L R (1939) lab S73, Emperor v Earn RalAn 
(Accused acquitted on cbicge nnder S 211, Penal Code — Subsequent trial under S 182 alter obtainioe. 


[8ee also ( 36) 23 AIR 1936 Lah 4? (48) 37 Cri L Joar 427, Chaman Lai r Emperor (Tbongb a 
previous order dismissing a complaint tinder S 203 is not a bar to the institntion of a fresh complaint, 
it is only In exceptional circumstances that tbe second complamt should be entertained on Ibe 
same facts )] 

Note 3 


under 8 397 Includes one under 8 307 ) 

3 COS] C Oadb Cm 153 (15^1] Haghubar t King-Enptnr. 

[See also (IS) 14 Cri h Jonr 18S (136) IS lod Cas ER 

(When person is tried and eooTicted or acquitted for o out of 

cannot, while aojoiiul or cooTicUon retnalns in fore^ in 

(he same fscU.)) 


Jtr T Em 
set of 
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4 Any other offence for which a different charge might have been 
made under section 236 — The cspression ‘might have been made" means 'miglt 
have been lawfully made As to when a charge may be framed under S 236, see ^ote3 on 
S 236 See also the cases cited below* 

5 " Any distinct offence.*' — Before the amendment of 1923, S 35 of the Code 
provided that where at one trial, a person was convicted of two or more distinct offences 
tho Court may sentence him to the several pimishmenla prescribed therefor An explanation 
to the section proiided that separable offences within the meaning of S 71 of the Penal 
Code were not distinct offences withm the meaning of that section Separate offences not 
falling within s 71 of tho Penal Code were, therefore, distinct offences The word “distinct 
which had been used in this section also even before 1923 continues to exist even now la 
this section, though by the amendment of 1923, it has been deleted in S 35 But the test to 
determine whether the offences barged at two trials are distmct for purposes of this 
section would be the same, namely, whether, if the offences were charged at the same trial 
separate sentences could ho passed m respect thereof under s 71 of the Penal Code ^ Hence, 
the following considerations based on S 71 of the Penal Code maj be applied in deter 
mining whether two offences are distinct 

(l) Where tho offences are constituted by the same acts or omissions they are not 
distinct * See also Note 0 

IlbisUaltons 

(a) A person who has been tried for on offence under S 203 of the Penal Code cannot 
be tried again on the same facts for an offence under S 17C of the Penal Code 
because the offences under the two sections would be constituted by tho eame acts. 

tb) A person who is acquitted of the offence of disorderly behaviour on a public thorough 
fare under a Police Act [for example, the Ean^n Police Act, s 41 sub a (16)1 
cannot again bo tried under the Penal Code for noting where tho same acts 
constitute both tho offences* 

(c) An acquittal of a person under S 211 of the Penal Code would bar his trial again 
on the same facts for an offence under S 182 of the Penal Code * 

Note 4 


expressly reserved — Charges cannot hare been Irsmed for euefa oQences ] 

( “ “ tl and acqmttit ior 

alternate charges 

(16) 2 AIR 1915 Low Dnr 60 (61) 16 Cn L Jour 267 NgaShaweYtY Emperor (Conviction fo' 

lesser oflence — Discovery ot fresh evidence showing that graver oSence was committed — Fresh tm 
for graver oCence barred) 

Note S 

1 ( 34) 21 AIR 1934 Mad 311 (313) 67 Mad 654 35 Cn L Jour 783 JandkiTamaraju v Emperor 

2 ( 89) 2 C r L R Cr 66 (69 69) Empress ▼ Ganesh Prasad (Trial and acquittal of accused on ebsr^ 
of murder — Second trial on same facts and for same criminal act but for oBenca of culpable bonnci'i 
not amounting to murder held barred) 

( 34) 21 AIR 1934 Mad 311 (313) 57 Mad 654 35 Cn L Jour 783, Janaltramaraju v Emperor^ 

^Aufr«/ois conricf forbids a man to be {mnisbed twice tor the same oflenoc, * e , the same acts 
omissions ) 

Also sec cases in foot notes 3 to 7 

3 ( 06) 3 Cn L Jour 388 (389 390) 10 Cal W N 618, SkarU/ han v Emperor . 

[See also ( 13) 14 Cn L Jour 135 (138) 9 Nag Ii B 26 Mahadeojtr v Emperor (Acquittal nnJe 

8 203 precludes trial under S 177 Penal Code)] 

4 (35)22 AIR 1935 Rang 436 (438) 37 Cn L Jour 189 Nga Mpat Tbauny v Emperor 

5 (13) 14 CrlL Jour214 (21C) 19IndCas310 36 Had 309, Ganapalhi Ekalta y Emperor 
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(il) A person tnod under s 3o3 of the Penal Code cannot again be tried in respect of 
the same Act under •? i <!0 of Ibo Penal Code® 

See also the undermentioned cases.^ 


6 ( >9) 16 AIR 1039 All OIO (940) 30 Cn L Joqt 1153, t Ilansh Chandra 

7 (44)31 AIR 1944 Pat 328 (330) Satrvghnna Jhhera t Cwprror (Bibar and Orissa Municipal 
Act — Bje lairs Ros 59 and 2 — Obstruction to latrine passage — Accused convicted under S 341 
Penal Code, and fined — Aeensed again convicted on same facts under bye law Ro 59 — S 403 (2), 
Cr P C , held applicable — Second conviction held legal— S 341, Penal Code, contemplated purely a 
personal urong to a particular person «hile the oSence under bye-law 59 was an ofienoo against the 
public health and convenience ) 

(41) 28 AIR 1941 Pat 442 (444) 42 Cri L Joor 774 193 Ind Ca4 COS Halkharx Ham v Emjteror 

(Acquittal ol oilence under S 4G5, Penal Code, and nndcr S 62, Income Tax Act, bars trial for offence 
under S 196, Penal Code in respect of same facts) 

(38) 25 AIR 1938 Lab C14 (614 615) 39 Cri L Jont 870 I L R (1938) Lah 127, Hkag Singh v 
Lmperor (Acquittal of charge under S 323, Penal Code — Subsequent retrial for charge under 
S 324 birred) 

^ .TT, ,r,«- , -.op |» --CO ^ r T- - . 

• • • I > » .' - . » 

. ■ . I ( • > I. - I, 

S 2&3 Penal Code, for obstmeting nver by extending iani boobs acqmtted on appeal — Snbseqaent 
prosecution under Embankment Act lor meddi og with embankment — Subsequent cffencs held not 
distinct offence and pruciple of autrifoM acquit applied ) 

( 30) 17 AIR 1930 Pat 26 (37) 30 Cri t Joat 80C 9 Pal 535. Sabit Lai Mahlon r i?jm Saran Singh 
(Accused suddenly rising in Court aod shouting out, sssaultiog another with shoe — lie commits 
offences under Ss 229 and 355, Penal Code, but sub s (^) of S 403 does not apply because the entire 
series of acts constitute both the acts ) 

( 33) 10 AIR 192d Cal 407 (408) 25 Cri L Joor 149, Pascor Pramanic v Emperor (First trial under 
S 426 (Mischief) Penal Code-Second trial under S 379, Penal Code, for same act and on same facts 
barred ) 


( 27] 14 AIR 1927 Cal 224 (225) 29 Cri L Jour 233, Alfred v Emperor (Conviction of offjcer of ship 
under S C8 of Calcutta Police Act for dninien and disorderly behaviour by assaulting captain of ship 
bars trial on same foots for assault under S 103 (4) of the Merchants Shipping Act ) 

( 20) 13 AIR 1926 Lah 639 (639) 8 Lah 52 27 Cn L Jour 1019, Patle/i Muftamwad v. Emperor 
(Cutting tree in Mabomedan graveyard — First trial under S 297, Fcnil Code, and acquittal — Second 
trial nndcr S 379 barred, the reason being that the act u the same though it may hare two distinct 
results ) 


But conviction lor rash driving docs not protect accused from prosecution for consequences of such driv- 

• ■ . the goods which formed the 

’ ■ B 54 A, Calcutta Poheo Act, 

(25) 12 AIR 1923 Lah 157 (158) 25 Cn L Jour 1241, Ilitssavi v Emperor (Trial under S 121 A 
(conspiracy to wego war against the lung) precludes trial on same facta for offence under 8 120B. 
criminal conspiracy ) 

(2«)15A1R 1928 Rang 252 (251) GRangSSG 29CnLJonr930 Fral v rmperor (Trial under 
Burma 1 orcst Act for citraeling teak timber without licenco and for conntcrfe ting akank mart ontcak 
timbf r ttolcn by him — Presh trial on same forts under S*. 379 and 411, r,nal Code, u barred) 

(■as) 10 AIR 1923Cal 179 (179) • 2lCrl LJoar609-«Col921 Emperorj Jhaibarllull (Tnalfor 
oflcnce under 8 408, (criminal breach of trust) In respect of certain sums — Miaappropnat on aLeged 
I y prostcolicn to liave been earned out by means of certain false entries in accounts — Fresh tnal 
nndcr B 477 A is birred) 

( 21) 6 AIR 1921 Pal 23 (22, 23) 22 Cri L Jour 63, J/oksudfan Mis/rp v Emperor (Acquittal under 
b 333, Penal Code, for rash and nrgl gent dnvuig motor car bars fresh trial tinder Motor Aebicles 
Act, S 16, for driving without licence — Apyhcnbihty of S 403 does not depend epos adJilrosal e 
drnce teing available cr not — Tbe observation of the Judge that ibe accused cannot be tried a 
, 8&J 
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The undermentioned decision^ in so far ns thej are inconsistent with the above 
Mew are it is submitted, not correct 

( 2 ) Where anything which is an oCfenc® consists of parts any of which parh i3 

itself an offence, the offences are not distinct Thus where a person receives 
or retains different items of stolen property at the same time, he does not 
commit so many distinct offences® See also the case cited below Inthisvieiv 
the undermentioned decision** must deemed incorrect 

(3) Where several acts, of which one or more than one would, by itself, or by them 

selves, constitute an offence, constitute, when combined, a different offence the 
offences are not distinct *® Thus A is a member of an unlawful assembly, the 


hme on the same facts cognate to or mTolved in tbe oQenee with which he was previOQslj charged 
held to be of a somewhat general character in AIR 1936 Fat 503 37 Cri Ii Jonr 785 ) 

{ 18) 5 AIR 1918 Lah 49 (50) 1918 Fnn Re No 23 Cf 19 Cn L Jonr 931 Raj Bahadur ▼ EmpfW 
(Selling married girl hy misrepresenting that she is virgin — Conviction under S 372 Penal Cod“ 
precludes trial foe cheating) 

(19) 6 AIR 1919 Pat 70 (71) 20 Cn L Jour 626 Muhammad Saleh v Em-peror (Acquittal nndet 

8 363, Penal Code (kidnapping) bars trial nnder Bs. 365 366 and 369 Penal Code) 

{ 01) 24 Mad 284 (292) 10MadLJouc405 JagannadhaTiao-v Eamaraju. (A charge of kidnapping from 
lawful guardianship under S 366 Penal Code In general terms and not atatmg from whose gaaroian 
ship kidnapping took place — Acquittal on soch a cha^e may be pleaded m bar of a trial of a cha^ 
of kidnapping from the guardianship of particular person ) 

8 ( 82) 19 AIR 1932 Mad 362 (363) 65 ilad 788 33 Cn L Jonr 622 Subbtah Kane r rarwtjwcm* 
Eane (Oflences under S 323, Penal Code and S 3 (12), Madras Towns Nuisances Act — Though 
same act may constitute both oSences separate trials not barred ) 

( 10) 11 Ck L Jonr 325 (325 82$) 0 Ind Cas 352 37 Cal 604 Bam Seiaai Lai v 2 Ia«tivar 
(False loformat on to public servant — Ss 162 and 500 Penal Code ^ Acqailtal on charge suae 
8 182 Penal Code — No bat to trul under Section 500) , 

( 10) 11 On L Jour 420 (421) 6 Ind Cas 944 1910 Pun Be No 20 Cr, Thahar Singh v Chattar FH 
(Acquittal under S 162 no bar to trial under 8 211 Penal Code ) 

( 28) 15 AIR 1928 Bom 231 {‘>32} 29 Cn I. Jour 931, Emperor v Ram Deoji (Convict on for dnnrg 
car while drunk no bar to trial for rash and negligent dtmng ) . 

( 26) 18 AIR 1926 All 405 (406) 48 AU 496 27 Cn h Jour 767 Deoh* Keen v Emperor (Wbe» ^ 
accused was convicted for theft as he was found removing gunny bags with opium Inside — 
conviction for theft does not bar the trial for being lu pceseasion of opium under S 9 Opium Act) 

( 25) 12 AIR 1925 AU 299 (300) 47 All 284 26 Cn B Joot 668, Bam Sukh v Emperor (Oonvichon 
for aCray does not bar trial lor hurt caused in course of affray ) 

( 20) 7 AIR 1920 Pat 449 (450) 22 On L Jour 222 Tanuk Lai ▼ Emperor (Conviction for not 
Common object of nnlawful assembly to obstruct pubho servant m discharge of duty — Subsequeot tnsi 
nnder S 166 Penal Code lor causing obstruction to pubho servant in discharge of duty not barred ) 

( 33) 20 AIR 1933 Oudh 470 (472) 85 Cn L Jour 36, Emperor v Munno (Conviction in respect of P« 
session of stolen tevolver under Ss 411 and 414 Penal Code, is no bat to conviction under S I2i/> 
Arms Act in respect of such possession ) , 

[See also ( 32) 19 AIR 1932 Cal 723 (725) 60Call79 34CnDJonrl77 Banumanr Emperor 
not fonnd guilty under 8 376 (Rape) 1 P C does not amount to acquittal under Ss 376 and 51 )J 

9 ( 25) 12 AIR 1925 Pat 20 (24 25) 3 1^1603 25 CtiL Jour 738 Emperor T 5*"?^ 

( 25) 12 AIR 1925 Oudh 298 (299) 26 Cn L Jour 1 Jfuntoa v Emperor 

( 93) 15 AU 317 (318) 1893 AU W N 101 Queen Empress v. Zlakhan 

( 68) 15 Cal 611 (513 514) Ishan ZIueht T ^ueen Empress 

(*23) 10 AIR 1923 Cal 657 (558) 60 Col 594 24 Cn It Jour 707 Gantsh Sahu v Emperor 

( 06) 1906 All 17 N 22 (22 23) 28 All 313 3 Cri L Jour 207 Emperor v lixanjan 
[See { 27) 14 AIR 1927 Smd 63 (54) 27 Cr L J 1256 21 8 ndLR 164 Dadh Mai v Emperor 
ties received on diSercnt dates — Separate trials not barred — Where it is proved that the propert 
were stolen on difierent occasions it may bo presumed that they were received also at diSerent times-U 


Also see 6 233 Note 3 

10 (27) 14 AIR 1927 Mad 444 (445) 28 Cn L Joar235 In re J/oof a Piffaj (Accused iuducing com 
plainant to buy certain property by misrepresenting that it was nneneumbered and that ho would 

a deposit— Two separate trials for cheating In respect o/fhe two facts misrepresented not maiDtaiMt 

11 C29)16 AIR 1929 Pat 710 (711) SlCnLJonrdn Ghana Mahapalra r Emperor 

. - » I "Ol) 

, Vi Cod* 
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common object of \\hicli is to ennso hurt to B In piirsiianco of tlio common 
object, A causes hurt to B In such a ca«e the act of being a member of an 
unlaTrful asserablj and that of causing hurt constitute offences m themselves 
under Ss 143 and S23 of the Penal Code rospccti\cIj and constitute when 
combined a different offence, ttz rioting under s 147 of the Penal Code But 
the offences under ss 143, 323 and 147 are not distinct and cannot be made the 
subject of separate trials ** 

AMiero the offences m question do not fall uithm any of the abo\e categories they 
are distmct.^* 


(’29) 16 AIR 1929 All £93 {900} 51 AU 977 30 Cci L Jour 1089 Ghamandt Kath v Bahu Lai 

13 (1900) 5 Cal N 72 (73) Jahram v Rajkumar (Unlawful assembly with common object o£ 

assaaltmg complainant — Complainant assanlted by accused in prosecution of common object Accused 

tned and acquitted under S 147, Tenal Code (noting) — tie cannot be tried again on same facts for 
causing hurt to complainant ) 

14 ( 45) 32 AIR 1945 Bom 65 (66) 46 Cri L Jour 258 217 Ind Cas 235 (DB) Ibrahxm Iboo v Em 
furor (Prenoas acquittal for oSeace of being in possession of illicit liquor— Accused can be charged on 
same facts for loitering ou road under Bombay City Police Act 8 113 (d) ) 

( 42) 29 AlR 1942 Bom 32S (329) 44 Cn L Jour 120 203 Ind Cas 592 (DB) Emperor v Earsandas 
Oomidjx Vtd. (Offence of working factory under 8 390 Bombay City Municipal Act without permis 
Sion— I^vious acquittal caosot under S 403, Cr P C , bar subsequent charge of working factory without 
permission at later date ) 

( 42] 29 A I B 1942 Oudh 473 (477) 16 Luck 408 43 Cci t Jour 8J0 202 Ind Cas 882 ilnm Nath 
Bait V Ktng Emperor (Connctioo for oOeuce under 8 420 Penal Code, for cheating certam person 
and obtaining from bun OoTemment iVonu^ory Notos on false representation — Subsequent tnal for 
ofience under S 409 Penal Code for embezzlement of amount is not barred as oSences are distinct) 

( 38) 42 Cal TV N 1232 (X^dt) Eah Charan y S K Brahmaehari (Trial and conviction of an accused 
person abng with certain others under S 45 of (be Calcutta Police Act does not bar his subsequent 
trial on the same facts under S 44 of that Act ) 

( 40) 27 A 1 B 1940 Mad 224 (224) 41 Cn L Jour 401 187 Ind Cas 8’ Tkanammal v Alamelu 

Ammal (Conviction of a per<0D under S 75 of the Madras City Police Act is no bar to his trial for an 
oSence under Ss 323 and do2 Penal Code) 

( 39) 26 A I B 1939 Col 65 (89 70) 49 Cn L Jour 199 I L B (1939) 1 Cel 1 (PB) Purnunandn Zlus 
V Emperor (Conspiracy — Person once tned on charge of conspiracy — Section 403 is no bar to trial of 
entry mto fresh conspuacy ) 

( 36) 23 A I B 1936 Fat 503 (504) 37 Cn E Jour 785 Sanhatha Bat v Kaderan iixan (Accused 
acquitted on a charge of aSray — Subsequent tnal and conviction for causing hurt dunng the afiroy is 
not barred— A I R 1930 Pat 20 9 Pat 585 30 Cn L Jour 606 and A I R 1921 Pat 22 22 Cn L Jour 
C3, explained ) 

( 29) 16 AIR 1929 Bom 451 (452) 30 Cn L Jour 965 In re Bodba Kalu (Conviction for affray does 
not bar tnal for hurt caused in course of affray ) 

'\ VbTA 'AiA 'H f/W, n tm Vaaigt •unbw ?>. 'tenA 

Code docs not bar tnal for oSence nuder Madras Towns Nuisances Act ) 


not barred ) 

(29) JC A I R1929 All 910 (940) 80 CrI L Jour 1153 Abdul PaOiid j nansJekandra (Prosecution 
underS ISSofU P Municipalities Act for evasion of octroi duty does not bar trial for the oOenco of 
obstructing the municipal peons ) 


T (biclrs Act is no bar to tnal for eaus ng hurt.) 

CSb) 15 A 1 R 1928 Bom 177 (178) 29 Cli L Jour SS^iXspdi Dagdys t Emperor (Two coatraiielory 
ftatencrits — Aocused charg'd under S 193 Penal Code, but acquitted — Subsequent charge under 
8 182, Proal Code, in rerpect of rsrher ctatement is not barred ) 
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( 30) 17 A I B 1930 All 92 (95) 30 Cri Ii Joar 1149 Sal um Singh v Emperor (Where two indict 

ments are esserit ally di&ereot and relate to independent transactions, acquittal under one docs sot 
bar complaint with reference to other ) 

( 35) 22 A I Ii 1935 Cal 316 (330) 36 Cn L Jont 982 62 Cat 749 Abdul Hahman T Emperor (Pro- 
eccution and conviction for one conspiracy is no bar to trial for a different conspiracy ) 

( 21) 8 A I R 1921 Cal 181 (183) 48 Cal 78 21 Cn h Jonr 614 Earn Sahay Earn v Emperor (Trial 
for r oting in course of wh ch accused are said to have wrongfully confined certain persons — Prenom 
trial for wrongful confinement is not a bar to sabsequent tr al for noting — > Beal test is whether acqe t 
tal on first charge neccs^rily involves acquittal on the «eeoad charge ) 

( 01) 1 Cn L Jour 714 (716) 31 Cal 1007 8 Cal W N 717, Prosunno Kumar Das v Emperor (Prevoos 
conviction for being in possession of counterfeit com under S 243, Penal Code does not bat atral 
under S 240 for passing the coins the two ofiences being distinct ) 

( 74) 22 Suth W R Cr 14 (16) 14 Beng L R 54 Queen t III Ilwarya (Murder of A and the sob^e- 
quent attempt to murder B are distinct oSencea) 

( 21) 6 AIR 1921 Lah 186 (186) 24 Cn L Jour 636. Nadar v Emperor (Trial for detention of 

married woman under S 493 Penal Code at a particular time is no bar to tnal for detention it a 
different period] 

( 23) 29 Cn L Jour 3 (3) 106 Ind Gas 339 (Lah) Waryain Singh r Emperor (Do) 

( 21) 11 AIR 1921 Lah 330 (331) 24 Cn L Jour 780 Sahabub Alt Khan v rmperor (Acqu tUl of a 
person on a charge of abduction does not bar a trul lor detaining the same peraon — Bat see AIB 
1930 Rang 360 (360) 32 Cn L Jour 20o Chtl Blaing Mg v Emperor— Acquittal for abdnction of 
female precludes trial for rape on her — Submitted deciaion is not correct ) 

( 33) 20 AIR 1933 Pat 670 (671) 35 CnL Jour 486 Baltkand Earn v Emperor (Acensed eluiged 
and acquitted of audenng prisoner to escape can be again tried for breach of departiceDm rule id 
omitting to rouse night officer ) 

(OO) 3 On L Jour 93 (94) 3 AlILJoac2 1906 All W N 32 BaWeh Prased v Empew (Attacking 
a certain person in his bouse aod carrying away a woman in the boose— Conviction for atUebsg ts eo 
bar to trial foe abduction ) 

( 27) 14 AIR 1027 Bang 803 (304) 29 Cn L Jour 908 Me Tok v Emperor {A represent og h m«lf 
to be D oxecut ng a mortgage and registenng it— Tnal ol A for cheating under 5 419 Penal Coae 
does not bar his trial under S 62 (c) Begistrat on Act for false personation at the registration office as 
the offences ate distinct ) 

^ ^ telegram 

nt trill of 

( 05) 2 Cri L Jour 790 (792) 1905 All VI N 238 2 AU L Jour C73 Emperor v Inamullah (Forgerj 
of SIX documents— First tnal for three of them — Second trial for remaining three held not legnaj 
barred— Bat Under circumstances o£ the case second (rial not proceeded with ) 

( 67) 7 Suth W R Cr 16 (21) Queen v Dwarhanath DuU (Forgery of different documentj— Sepsf^** 
tmlale?'al) „ 

^ _ aultingi-® 

1 13 no bsf 1“’ 

pass into isil 

andoSeriDS 

bribe constitute distinct offences and separate trials not barred } 

( 99) 1 Bom L R 15 (18) Queen Empress v Subedar ATrtsftnapps (Acquittal of an ocensed on a cts^ 
nnder S 400 Penal Code cannot operate tmder S 403 Cr P C , as a bar to his be og pro»«otM 
. j Q T. . ^ ^ ffb cl 

• • onBsl“o4 

g of all fhr» 

odences but trial only for hurt and case compounded— Trial for oUcnce of criminal trespass and misch A 
by B not barred ) 

( 97) 20 AU 107 (108) 1897 All W N 210 Queen Empress v Tusuf (Acquittal on charge of murder no 
bar to trial under S 404 or S 411 Penal Code) 

(96) 23 Cal 174 (178 179), Queen Empress y Croft (Convict on of offence under 8 01 Bengal Eses* 
Act no bar to tnal lor offence under Bs 486 and 487, Penal Code and Si C and 7, IfercbundiS 
Marks Act) 

( 19) C AIR 1919 Cal 1063 (1064) 20 Cn I. Jour 43 Bejoy Krishna Pat v Belai Chand 
(Trial for offence under 8 352, Penal Code (assaott) la no bar to trial for offence under B 50t 
committed in coarse of same transaction ) 
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(•34) 21 AIR 1934 Mad 673 (674) : 58 Mad 178 • 35 Cn L Jour 1603, Snrangachanar v Emperor 
(Person prosecuted and acquitted for theft of blank tailnajr ticket— Subsequent trial for forgery tliercon 
IS not barred ] 

(■15) 2 AIR 1915 Bom 203 (204, 203) 40 Bom 97 . 16 Cri L Jour 761, Jtirnm DanKarji v. Emperor 
(Abetment of forgery of a document and usmg such document as genuine are distinct oSences and 
separate trials are legal — But see (1865) 3 Suth W B Cti Letters No 519 at p 9 (0) — Acquittal for 
theft bars fresh trial for abetment of theft on same facts — Submitted decision is not correct ) 

('30) 17 AIR 1930 Lab 57 (39) . 30 Cri L Jour 934, JfdR<;<ilscn 7 Emperor (Conviction of director of 
company under S 91'B, Companies ^ct (for votmg on contract m which he was personally interested) 
IS no bar to his trial for criminal breach of trust) 

('35) 22 AIR 1935 Cal 571 (572) 36 Cn L Jour 1364, Saroda Deti v Salyeswar Santra (Complaint 

disclosing several oScnces Accused summoned for one offence and acquitted — Fresh complaint m 

respect of other offences is not barred ) 

( 02) 4 Bom L R 573 (577), Mtinieipafify o/ Jiombat/ v. Jater Jagjttan (Trial for building without 
licence from Municipality is no bar to trial for failure (o comply with notice for removal of bnilding ) 
('15) 2 AIR 1915 Lab 147 (147) 16 Cn L Jour 605, Emperor v dfolian Lai (Do ] 

('09) 9 Cn L Jour 578 (580 531) 2 Ind Cas 357 * 6 Low Bur Bui 12, Oborna Charan v Emperor 
(Disobedience of notice under Municipal Act to leave passage while buildmg under coustruction — 
Acquittal for such disobedience does not bat trial for disobedience of notice to alter building after 
construction ) 

(’35) 1935 Mad W N 1342 (1343), Veerai/j/a v Emperor (Acqnittal of murder by firing gun » no bat 

. Tiplaint 

nt trial 

(’25) 12 AIR 1925 Lab 537 (538) 26 Cn L Jour 1097 Chhajju v Emperor (Being member of gang 
the ol tahitua^^y cwttnmV\iiig\bel\,\n»V toi — XtqvaUul — Rewvmg 

for, not barred ) 

('30] 17 AIR 1930 Oudh 455 (459) 128 Ind Cas 739 Dachchu v Emperor (Acquittal of offence for 
receiving property etolea in dacoity no bar to trial for tahiog part in dacoity ) 

Criminal breach of trust or cnminat misappropriation committed of different items at various 
times between certain dates— Charge under S 222 lor an aggregate sum omitting some of the 
items— Trial on such charge no bar to trial in respect of an omitted item 
('41) 28 AIR 1041 Pat 606 (607) 43 Cn L Jour 286 197 Ind Cas 632, itayadhar Snaxn v J7efraHiiifo 
llahanty 

** ”" *” ' ■ * * V Emperor 

’ V Eonnafh Bayaji, 

'47, S>dh Nath v Emperor (Though 
S 403 may not strictly apply, a second trial in anch circumstances ought not to be allowed in the ends 
of justice) 

(’23) 10 AIR 1923 Cal 654 (656) 50 Cal CJJ 25 Cn L Jour 156 Nagertdra Nath v Emperor 

(Sahrawardy J , dissenting ) 

ral) 18 AIR 1931 All 209.(20g) 32 Cn L Tour 376 53 All 411. Bfijiuan Das v Emjeror 
Also see S 222 Note 8 

[But see ('17) 4 AIR 1917 Mad 524 (525) 17 Cn h Jour 30 In re Appadurai Ayyar iSubmiUed 
cot correct )] 

Conspiracy to commit an offence is distinct from the offence the commission of which is the 
object of the conspiracy 

(’42) 29 AIR 1912 Pat 68 (59, 00) 43 Cn L Jonr 44 196 Ind Cos 604 (DD), Emperor v Gour»s/ianR;ar 
Hohidar (An acquittal of an offence under S 420, Penal Code, for a particular overt act of cheating 
A, cannot be a bar to the prosecution of the acquitted person on a charge of conspiracy under S 120B 
1 coal Code, (o commit a series of acts of cbcaliog ) 

(•30 21 AIR 1931 ^11 Cl (63) 35 Cn L J or J349 Jitm Dos v Emperor 
(■33) 20 AIR 1933 Bom 4t7 (418, 449) 58 Bom 23 35 Cn L Jour 112, In re aiiAirhil 
(CoDTiction for criminal conspiracy — Arts of cheating comm Ued m pursuance of the con piracv - 
Section 403 is no bar to subieiiuent trial lor cheating ) 

(24) 11 MR 1924 Col bOJ (ill) 25 Cn L Jour 1048, Emperor v Oin-an Sardar (Con«p -acy t> 
murder is not same as murder and conviclioa tor cou<pttacy is no bai to trial lot murder ) 

(But see C2C) IS AIR 1920 Cal 450 (450) t26CnLJouc 1023, CfrrajiU Drpjri r SufuH O.andra 
(After person is acquitted of offence under B. 193, IVnol Code be cannot be p-Mceeded agamst on facts 
wbolly inseporible from ibe facts of the prior crosecutKo caie for to offence under Ss 407 and 471 
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It has sometimes been said'® that tho test for determining whether an offence » 
distinct from ono previously tried is to see whether the evidence necessary to prove the 
tuo offences is tho same or different It is submitted that such a test is not condos ve'* »3 
it 13 possible that though the evidence necessary to prove two offences is different the 
offences may not be distinct 

Further the observation in the undermentioned case'^ that in order to constitute 
distinct offences the offences must he totally unconnected, is not correct as the sims 
transaction may invoh e distinct offences in which case they cannot be said to be totally 
unconnected 

6 Consequences of act happening after previous conviction — Sub 
section (3) — a is tried for causing grievous hurt and convicted. The person injurd 
afterwards dies A may be tried, again for culpable homicide (Illustration c) ' 

In such a case a fresh trial will be competent even while the accused is undergoing 
tho prev lOus sentence ’ 

But a fresh trial will not be competent if the death had occurred, and was known 
to the Court to have occurred at the time of the previous conviction * The reason is tbs* 
Bub 3 (3) will not apply to such a case uhile at tho same time the offences charged at the 
tuo trials would he constituted bj the same acts and as sneb would not be distinct 
offences See Notes 2 and c 


Previous trial lor abetment o! forgery « no bar to trial lor offence under Seelion 82 
Registration Act 

(16)2 AIR 1016 All 114 (115) 37 All 107 16CnLJoorl41 Emperor v Jwan 
[But see (24) 11 AIR lO’t Rang 213 (213) 1 lUog 299 2o Cri L Jeor 191, Maung t 

Emperor) 

Non compliance with notice under S 159 (1) Madras Local Boards Act lor removal 
croachment — Prosecution for — Fresh prosecution for disobedience of fresh notice regirdiag 
same encroachment is not barred 

( 38) 25 AIR 1938 Mad 847 (818 819) 39 Cn L Jour 712 I L R (1938) Mad 90'> PuM»e 
T SalJaplihy Chelty (Prosecuton for lailute to obey notice to remove encroachment — 
does not hat prosecution for failure to obey fresh notice— AIR 1936 Mad 66 68 Mad 613 36 Cn u lo 
311 overruled , AIR 1932 Mad 035 33 Cn L Jour 626 AIR 1932 Mad 637 33 Cn L ® 
approved AIR 19‘’S Mad 1067 46 Mad 670 26 Cci L Jour 1049 dissented Itom ) 

( 32) 19 AIR 193*’ Mad 635 (536) 33 Cn L Jour 626 Mind* Beary t President Taluk Board ilengme 
( 32) 19 AIR 193*’ Mad 637 (537) S3 Cn L Jour e**® President Panehayat Board t 

Venkata Beddy / 

{ 27) 1927 Mad VV N 645 (046) Narayan Aiyar v RaKkupayai 
Section 35, Madras Planters Labour Act (1903) did not limit the number of directions to 
fulfil the contract that could be made or to the number of prosecutions following on defatih 
(16) 3 AIR 1916 Mad e**? (529 830) 16 CnL Jour 777 39 Mad 889 N 0 Whxftonv Uammoi 
iBut see ( 13) 14 Cn L Jour 79 (79 80) 36 Mad 427 16 Ind Cas 416 Ponga Maidry v Emptrot J 
15 ( 33) 16 AIR 1928 Pat 577 (578) 29 Cn L Jour 760 CAfconnu Prosad v Cmperor 
( 27) 14 AIR 1927 Bom G'’9 (630) 28 Cn L Jour 1032 Emperor v Kallasani 
( 30) 17 AIR 1930 All 92 (95) 30 Cn L Jour 1149 MuJLmw Singh v Emperor ^ 

I , (ScCCQil 

th tnsb 

I . 

swam* ^onc 

17 (*’8) 15 AIR 19^9 Rang SS** (253) 6 Bang 386 29 Cn L Jour 930 rcoA ATwl v Emprror 

Note 6 . , 1 R 

1 ( 14) 1 AIR 1914 All 191 (19‘>) 16CnLJont64 36 All 4 Sailant v King Emperor ^ j 
tr ed for gncvotia hurt to C — Case componoded and A and B acquitted— C subsequently d ed-— Scco® 
trial of A and B for culpable homicide not barred ) 

( Ol) 1901 Pan Re No 3 Cr p C (8) Crowa ▼ Nnrbifand 

2 ( 35) 2'> AIR 1935 Pesh IB (19) SB Cn L Jour 813 ^rsala Ehan v Emperor 

3 ( 79) 2 All 849 (350) Empress of India r Banm 

( 13) 14 Cn L Jour 135 (137 138) 18 Ind Cas 887 9 Nag L R 20 Zlahadeogir v Emperor 
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7. “Tried ’’ — This section does not applj unless the accused has been tried''' 
and convicted or acquitted But tlio previous trial need not be one on tho merits ® so that 
an acquittal under 5 217, in a summons coso on tho ground of tho complainants absence 
mil bo a valid lar under this section,* although tho summons had not been served on the 
accused * The same principle applies in case of a nithdraiial under s 494 of tho Code * 

Security proceedings* or proceedings under s 145^ do not constitute a tiial mthm 
the meanmg of this section Similarlj a proceeding for maintenance under S 483 of the 
Code 13 not a trial and a prior application for maintenance does not bar a fresh application 
But where a Magistrate knons or baa reason to believe that a ptioi application has been 
made and disposed of, he ought not to act on a later application without taking into 
consideration the adjudicabon on tho pnor application. See s 488 Note 28a 

Disciplinarj proceedings under the liCgal Practitioners Act are not trials * But the 
Note? 

1 ( 43) 30 AIR 1943 Mod G (7) 44 Cri L loac 176 204 Ind Gas 273 BolbaKutumhayya't Ketavara'pti 
Lakshnunarasxmha liao 

('34) 21 AIR 1934 Mftd 716 (717) 36 Cii L Jour S30 53 Usd 256 Narayanasuiatny v Karum 

baytrayn Pertyari (Conviction set aside on ground that trial Bench had no jonsdictioQ and there 
fore there was no trial — Another complaint on same facts before same Court — Section 403 was 
no bar) 

( 18) 5 AIR 1918 Uad SI2 (213) 40 Mad 977 19 Cri L Jour 497, .Ko«aj/ya v Penrapya 
2, ( 11) 12 Cci L Jour 41 (42) 34 Mad 253 9 Ind Cos 253 In re Gufffftlapu Peddaya 
(29) 16 A1R1929 CaU89 (189 190) 30CMLJout585 Suku Pam Eoeh v Krishna Peb San la 
( 27) 14 AIR 1927 hag 388 (383) 23 Cn L Joor 183 lit Fesheda v if I Bonnu Bat 
( IB} & Ain ISIS Mad 231 (233) 40 Mad 976 19 Cn L Jour 501 In re Puhe Sula Lai 

( 35] 22 air 1935 Cal 491 (493) 36 Cn L Jour 1238 62 Cal 1119 Bhupatt Bhutan v Amto Bhutan 

( 29) 18 AIR 1939 Bom 403 (409 410) 53 Bom 693 31 Cn L Jour 1000 iShnnItar Datlatraya v 
Laltatraya Sadatwa 

3 ( 43) 80 AIR 1913 Slad 6 (7) 4ICriI Jour 170 204 Ind Cas 273 Bobba Kulumbajja r Setavarapu 
Lakshm%narattmha Bao 

(’ll) 12 Cn Ii Jour 41 (41 42) 31Mad233 9lDdCas253 In reGu^jtlappu Peddaya 
( 21) 11 AIR 1924 Pat 140 (141) 24 Cn L Jour 815 Airun Sarkar v I mperor 

1 35} 22 AIR 1935 Cal 491 (493) 62 Cal 1119 36 Cn L Jour 123S Rfiupab B/tuain t Amio Bhutan 

( 29) 16 AIR 1929 Cal 189 (190) 30 Cn L Jour 535 Sukuram Koeh v £r>s/ina Deb Sarma 
('21] 8 AIR 1921 Pat 311 (312) 22 Cn h Joor 331 Item Mahla v £inpcror (Although U cannot be 
said that the accused person was tried ) 

(27) 14 AIR 1927 Nag 388 (38b] 28 Cn L Jour 183 Mf reshodu v ill Dannn Sat 
( 23) 10 AIR 1923 All 360 (360) 45 All 68 24 Cn E Jour 862 DuUa v Emperor 
( 86) 2 Weir 457 (457) Suratya Sasirs v Venkata Itao 
( 16) 6 AIR 1918 Jlid 628 (630) Ertihnamaeharlu v Govinda liatutnuja 

( 29) 16 AIR 1929 Bom 408 (409) 53 Bom 693 31 Cn L Jour 1000 Sankar Dattalraya \ Zijflafraya 
Sadasita 
Also see Note 8 

(But aee { 18] 5 AIR 1918 Mad 212 (212 213) 40 Mad 977 19 Cn L Jour 497 Eotayya v 1 enkayya 
(Acquittal under S 217 does not cutitle acquitted person to plead bar under h 403 to fresh prosecu 
tion On same facts — Term tried in S 403 u not surplusage.)] 

4 ( 35)22 AIR 1935 CaUgi (493) 62 Cal 1119 36 Cn L Jour 123b BAupati usan \ AmxaBluian 
(21) 11 AIR 19>4 Pat 110 (140 141) 24 CnEJour815 AiranSirforv Emperor 

[But see ( 18) 6 AIR 1918 Mad 212 (31'’, 213) 40 Mad 977 19 Cn E Jour 497 Kottaya v I enkayya 
(Trul of EummoQS ca°e does not begin nntil [art culars of offence are slated to accused under S 212 
of this Code)} 

5 (18) 5 AIR 1918 Mad 231 (•’32 23 1 236) 40 Mad 976 19 Cri E Jour 501, In re Dudxkuia 

LaUahxb 

6 f42} 20 AIR 1912 Eah 84 (81) If R (1913) lab 365 JJCnEJonrJCl 199 fad Css ^32 (DC) 
Subej Sinjb v Emprror 

(42) 29 AlR19t2 0jdh416(416) 43CnEJout729 201 Ind Cas CO ShexI h Abdul ah t Enperor 
(•13) 14 Cri L Jour 559 (561) 35 Mad 315 21 Ind Cos 153 In re iluthxa ilcopan. 

(See however (2'') 15 AIR 1928 lUng 135 (136) 90 CnLJoiu630 S’ya Uya Gvi r Fmperor 

I a... .cv . ,Q, {,3- ,jj 


T Sysla 

m CvLtnd Stfila 
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Eangoon High Court has held that such proceedings are qtiasi criminal and tbat die 
principle of this section will apply to them.* 

Whero m a sessions trial in a High Court the jury is discharged on a difference of 
opinion betr\ecn the Judge and the jury and the case is ro tried with a new jury, there isno 
fresh trial, for the purpose of this section The High Court of JIadras has, hoii ever, taken 
a contrary % low m the undermentioned case ” It has been held by the High Court of 
Calcutta that the re tiial of an accused on remand owing to misdirection to the jur> ispart 
of the same trial v,hieh is not concluded till the appeal is heard and determined Similarly, 
an appeal is not a fresh trial but only a contmuation of the trial in the loruir Court “ 

This section does not say that a person who has been tried and convicted or 
acquitted shall be acguitted if an attempt is made to prosecute him again for the sans 
offence It says that he shall not be tried at all** Therefore the acquittal of a persoa oa 
the ground of his trial being barred under this section is illegal, the reason being that aa 
acquittal implies a trial ** 


8 “Acquittal” — Meaning of. — The acquittal of an accused under S 24T of 
the Code on the ground of the complainant’s absence* or under s 49i on withdrawal of a 


9 (’25) 12 AIR 1925 Rang 110 (110) 2 Rang 491 26 Cn L Jour llll, In the matter o/ Maun; 

Po Tok 

10 (-46) 33 AIR 1916 Bom 38 (42, 14) (PB), Oovl of Domttay v Abdul }7ahab (Accused chargrf w 
High Court with murder only— Judge direetiog jury to return verdict on lesser ofience no dins 
accused not guilty of murder unanimously and not guilty of grievous hurt by divided verdict 
disagreeing with lurter verdict — Rc tnaf 6y fresh jury under S SOS on charge of gtterem hiut no 
hatred by acquittal on charge of murder — AIR 1931 Bom 300 83 Cri L Jour 62 65 Boia 520 ove^ 
ruled , AIR 1945 Bom 110, reversed ) 

(‘14) 1 AIR 1914 Cal 901 (904) 41 Cal 1072 15 Cn L Jour 4G0, Emperor v Himal EU'da Bo!/ 

11 (43) 80 AIR 1943 Mad 787 (738, 739) 45 CnL Jour 616 212 Ind Cas 97, la « ArtiniiijM™ 
(Accused tried lor stabbing deceased in abdomen — Wound resulting m death — Judge while 

jury suggesting alternative verdicts of murder or grievous hurt — Jury giving verdict of gnevoM e 
by 6 to 4— Judge ordering re trial fot grievous hurt— Acquittal on charge of murder was held to M 
to re trial for grievous hurt ) 

12 ( 36) 37 Cn L Jour 707 (707) 62 Cal 92S. Abdul Khan v Emperor 

13 ('14) 1 AIR 1914 Mad 268 (250) 57 Mad 119 15 Cn L Jour 180, Dal\ Peddi v Emperor 
(’96) 23 Cal 975 (977), Queen Emprest v JdbanvXla 

( 32) 19 AIR 1932 Na„ 121 (123) 28 Nag h R 233 33 Cn L Jour 849 (FB), Md £?ul ^ 

Emperor ^ 

[See (95) 22 Cal 377 (381 382, 3S3), Erwhna Dhan Uaixdal v g««e» Empress (Accused ecqoiws 

by jury of some offences and convicted of others — Appeal from conviction High Court ordering 

trial without espress limitation as to charges — Re trial to be on all original charges — Pforio 
acquittal IS no bar to those charges being re'tried — S 403 does not apply to such cases.)] 

Also see Note 1 

14 (38) 25 AIR 1928 Mad 847 (848) 39CnLJour712 ILR (1938) Mad 902, PitWio Prowulor v 
Sahhapalhy Chetty. 

15 ( 03) 8 Cri L Jour 139 (140) * 10 Bom L R 628. Jii re S E Dubash 

( 09) 9 Cn L Jour 578 (530, 531) 5 tmw Bor Kul 12 2 Ind Gas 357 Oboriio Charan Choicdhury v 
Emperor 


Note 8 

1 (’43) 30 AIR 1943 Mad C (7) 44 Cn I. Jour 176 201 Ind Cas 273. Eulumbayya v 

warasimha Pao 

( 40) 27 AIR 19 10 Nag 837 (359, 360) 41 Cn L Jour 919, Emperor v Laxmt Prasad 
( 29) 10 AIR 1929 Bom 408 (409, 410) 53 Bom 693 31 Cn L Jour 1000, Shankar 
Dattatraya Sadastta (Lven though summons had not been served on the accused ) 

( 35) 22 AIR 1935 Cal 491 (493) 62 Cal Ill9 36 Cri h Jour 1233, Bhupatt Bhusan v Amv> 
( 24) 11 AIR 1924 Cal 90 (96) 24 Cri L Jour 116,Nityananda Eoer v Pakhaham Sltssra 
(’ll) 12 Cn L Jour 41 (41, 42) 31 Mad 253 9 Ind Gas 253, In re Ougg%lapu Peddaya 
( 29) 16 AIR 1929 Cal 189 (189, 190) 30 Cn L Jour 635. Suhu Itam v Knshna Deb 


I I 


ndan 
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prosecution bj tho Public Prosecutor* is nn acquittal within tho meaning of this section 
Similarly, tho acquittal of an accused on tho caso bcii^ lawfully compounded is nn acquittal 
for the purposes of this section * 

Tho dismissal of a complaint * the dischargo of an accused® or an order stopping 
proceedmgs under S. 2i9* of the Code is not an acquittal for tho purposes of this section 
See Note 13. Similarlj , an order refiisii^ to take cc^izance of an offence docs not amount 
to an acquittal ^ 

See also S 210 Note 5 

( 23) 10 AIR 1923 Cal 407 (408) 2 j Cn L Jout 149 i atsaar Prama*tic7c v Emperor 
( 23) 10 AIR 1923 All 360 (360) 4S Alt 68 24 Cri L Jonr 862 DuUa t Emperor 
fl5) 2 AIR 1915 Cal 119 (120) 42 Cal 36> 16 Cn I, Jout 148 Achambit ilondal t Makatab Singh 
(Void order under S 247 does not amount to ac<]aitul ) 

( 15) 2 AIR 1915 Cal 263 (263) 15 Cn L Joor 7^ MadhoChoiDdhuri/\ Turabilian (Do) 

( 29) 16 AIR 1929 Cal 6S7 (659) Ifuu Singh v Gosiha Behan (Do ) 

[5re ( 08) 8 Cn L Jour 139 (140) 10 Bom L R 628 In re S E DiibasA (Order striking oS case not 
proper— Proper order would be acquittal )] 

ALo see Note 7 

(But see ( 18) 5 AIR 1918 Mad 212 ( »12 213) 49 Mad 977 19 Cn L Jour 497 Kotayya t Venkayya 
(The word tried in the early part o{ S 403 (1) should not be treated as surplusage and the section 
does not apply to a case where even the port cuUts of the offence were not stated to the accused )] 

2 ( 43) 9 Cut L T 95 (97) Narswsfc ilahapatra v E njxror 

(41) 28 AIR 1941 Pat 442 (444) 42 Cn L Jout 7?4 195 Ind Cas 698 Ilalkheri Bam v Emperor 
(Charge under S 463 Penal Code, withdrawn — Complaint under S 196 Penal Code founded upon 
facte oonstitut ng charge under S 465 — Proceedings under 8 196 held should be quashed ) 

( 18] 14 Cti L Jout 135 (138) 9 Nag L R 26 18 lad Cos 887 Slohadeogir v Emperor 

( 16) 6 AIR 1918 Mad 231 (’’33 ‘’35) 40 Mad 976 19 Cn L Jonr 601 In re Sude Kula LaX 

( 88) 12 Mad So (36) 2 IVeir 457 Queen Empress e Sivarama (Prosecution withdrawn under S 494— 
Sessions Judge discharging accused— Second trial for »aine offence but oo fresh sonct on — First order 
held should bare been one of acquittal — Second trial I eld barred ) 

3 ( S6] 2J AIR 1936 Mad 353 (360 372) 37 Cn L Jour 637 (FB) Empe or r Joh i Holier (Charge 
of criminal breach of trust and cheating based on same facts — Charge of cheat sg compounded with 
permiss on of Court and aocosed acquitted of cheating— It operates as a bat to trial of charge of criminal 
breach of trust ) 

(13)14CriLJour4s9(4S9) 20 lad Css 618 (Cal) Bnnrcdii e Khaxral Ah 
[See (38) 25 AIR 1938 Loh 739 (740 741) 40CnLJoutl31 Ht Uarbans Eaui t Lahan Bam 
(Compls nt on behalf of minor daughter Ued and compounded by father without Court a permiss on — 
Consequent acquittal does not bar compl lint by daughter ) 

( 93 1900) 1893 1900 Low Bur Rul 240 (241) Queen Empress v Po Da (No lawful compromue — No 
bar to fresh trial )] 

Also sees 345 Note 18 

4 (44) 31 AIR 1944 Nag J18 (J19) ILR (1945) Nag 46G 46 Crl L Jour 195 217 Ind Cas 14’ 

Kurcv'in Punjaram r Shankar Singh (D smissal of a compU nt interlarded with faUe allegat ons 
of a very serious crime is no bat In law to the subseq sent tost tution of a more reasonable compLimt ) 

( 37) 24 AIR 1937 Rang 35 (37) CJitrt Hone Oir C Ah Foo 

( 34) 21 AIR 1934 All 877 '679] 3 j Cti L Jour 1177 JU Buz v Lmperor (Dismissal of the complaint 
after recording of the pro ecut on CTidence and framing of a charge on diacorery that the complainant 
had not been crammed under S 200 Cr P C docs not amount to an a.qa ttal ) 

5 ( 29) 16 AIR 19'9 Mod ’GO (J6I) 30 Cri L Jour 403 4 enf ufasubba Ayjar t Soundraraja 

Ayyangar (Assumed) 

( CC) 6 Sulh W R Cr 59 (jS) In re Shoodun Hundle (Dischatge by Maguitrate m warrant-ca e ^ not 
final 1 ke an aequ Ital and Sessions Jud,.e can order accuvid to be put upon b s trial agi n ) 

( 07) 5 Cn L Jour 303 (31b] 31 Bom 335 9 Bom L R 431 Emperor t Dhagican Das 
(32) 19 AIR ISS" Mid505(j00 507) 55 Mad 79a 33 Cn L Jour C>3 Nannirr v Dual er (Dis- 
charge under S 259 ) 

(34) 21 AIR 1934 All 310 (311) 50 511750 36CnLJoar6s Sura; Cali t Einperor (D "i >al of 
eompUint for default in warranKasc operates aa discharge under S 253 and not acquit al ) 

6 ( 12) IS Cn li Jout 860 (bGl) 1913 1 an He No 9 Cr 17 Ind Cn 79o Achl ru e f mprror 

7 (32) 19 klR 1932 Cal 871 (871 875) 60Call49 SICnLJoutlSl \afjr Sardar x Efnj<rof 
(1900) 21 Mad 337 (339) 2 \\ eir 251 Cums-F'mprris t Honiyil Daru 

r33) 20 AIR 1933 Pat 212 (»13) 12 Pol *31 SI Cn L Jonr 119“ t ma Sing i t Emperor 

(Magistrate s order directing ca-^ reported to him by po* ce to be s ru k cS u purely admm »*rajTe or 
iiunir.cnal order and not judicial one— 4 pleof an rr/oii oegutf does no* apjlr to it) 
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Where nn appellate Court sets aside a conviction ■without doing anything furtlifir, 
the order amounts to an acquittal * But where the appellate Court sets aside a convict on 
and orders a re trial its order does not amount to nn acquittal ® In some decisions’® it has 


£Bul see POS) 7 Ca] W N 711 (713) Ktdar Nath Bitxoas v Adhxn Manji (Pol ce sending ehargs 
to Magi;>trate in respect of four per:>oQ3 — Onl/ some tried and acquitted — Magutrate holding 
case against others to be false — Until this order is set aside snch other persons cannot be proceeded 
against ) 

( 03) 7 Cal W K 493 (494) Bxshun Singh Ghose x Ptnperor (Do ) 

(1900) 4 Gal W N 34G (347) Panchustngh x Umor ilokamad Skeikh (Case against two accused — 
Attendance of one not proenrable— Complainant absent— Present accnscd acquitted under S 247 and 
case dismissed — Unless order of d smissal is set aside, case could not be proceeded witb as regard! 
absent accused )] 

As regards revival of proceedings see the following cases 
( 07) 6 Cri L Jour 34 (36) 11 Cal W N 832, Mokamtji X>ns x Emperor (Information ol cogu lable 

and non-cognizahle offence Pobee reporting cognaable case to be false and charge only of non<ogw 

zable case — Magistrate accepting report — Magistrate e ®nbsequent order eallmg for charge-sheet of 
cc^izable offence held not legal) 

( 81) 5 Bom 405 (407) Gott of Bombay v Shidapa (lofonnation as to cognizable and non-cognizalle 
offence — Police enqnirmg only into latter and reportiog that no ptima facie case made out— Msgistr^e 
direcUng that offence to be espunged from charge-aheet — Held that remol of complaint as regards 
former offence not barred ) 

( 26) 13 A I B 19'’6 Smd 198 (199) 22 Sind L B 427 27 Cn L Jour 302, iforrism v Crovdtr 
(One Magistrate refusing to issue process Another Magistrate may u«ne process without ne^ty 
of upsetting order of first Magistrate — Such refusal does sot give crixoinal immunity (loto all pro- 
cesses for ever ) 

( 14) 1 AIR 1914 Oudb 406 (406) 17 Ondh Cas 273 15 Cn L Jenr 639 AUaudm ^ 

Emperor (Refusal or Mag trate to take cognizance on complaint docs net bar subsequent revival 
of the proceedings ) 

Also see B 190, Note 17 

(But see ( 89) 1889 All B h 6 (9), Emprtis x Baghunanian Lai (Magistrate expressly 
ing from dealing with and disposing of the charge under S 204 Penal Code and not ^ 
in terms the accused upon such charge — Utld the action o! the Magistrate might he taken ss a i 
of the trial of such charge under S 240 of the Code aod the subsequent trial was not barred )] 

8 ( 33) 1933 Mad WK 221 (224) Simitanx Eimtfan 

( 18) 5 AIR 1918 Nag 126 (127) 19 Cn L Jour 796 Uanahram x Emperor 
[But sec (06) 3 CriL Jour 15 (17) 3 Low Bur Bui 87 (FB) ElaGyix Emperor (Accused cont cted 
at e nmin.l l sessions in Chief Court and sentenced to death — Conviction and sentence set as de J 
Bench but accused not acquitted — D strict Magistrate a action in taking cognizance of the case wi 
view to re-ccmmitment held legal in view of S 403 read with Ss 273 and 333 )] 

9 ( 33) 36 Cii L Jour 1333 (1334) 158 lad Caa 200 (All) Emperor x Bahrai Ch% 

{ 3‘>) 19 A I R 1932 All 409 (411) 54 AU 756 33 Cn L Jour 669 Batjnath x Emperor 
under one section eet as de and commitmeDt for offence under another section ordered — Beld t 
there tvas no acquittal ) 

[See (26) 13 AIR 19'’6 Cal 585 (586) 63 Cal 192 27 Cn L Jour 733 Emperor r Micf'i" 

(Conviction set aside— Quest on of re-tnal left to District Magistrate Order settmg aside conviebon 

not acquittal ) 

ri9) 6 A I E 1919 Cal 115 (116) 20 Cn L Jour 225 46 Cal 212» (‘>l4n) Benmadhao Kundu v 

Emperor (Do)] 

ALoseeS 4'’3 Note 21 

10 (0'’) ‘>9 Cal 412 (414) Abdul Ghanix Emperor 

( 81) 3 Mad 48 (50 51) 2 Weir 756 In re Bam% Bidd% and Seehu Reddi 
( 26) 13 AIR 1926 Pat 30^ (304) 6 Pot 452 27 Cn L Jour 849 Mohammad FaJin v Emperor 
(34) 21 AIR 1934 Mad 716 (717 718) 58 Mad 256 36 Cn L Jour 550 Narayanasteami Vcnnier x 

Earumbayiram Partyari , . , 

. - ■ iftror (Snob order 

. • . • Khan X Emperor 

(18) 6 A I R 1918 Nag 126 (123) 19 Cn L Jour 796 46 Ind Cas 716 (718) Nanalramx Emperor 

(Do) 

(18C5) 2 Suth W B Cr 9 (10) Queen x SItUhoorapenhad (Do ) 



TERSON ROT TO BE TRIED FOR SAME OFFENCE 
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lx>cn held that an order setting aside a con\iction on the ground of the lower Court having 
had no jurisdiction, does not amount to an acquittal but only to a discharge See also the 
cases cited below See also Note 11 

9. “Conviction” — Meaning of — A finding of guilty by a Magistrate, jiroceeding 
under s 349, is not a conviction^ But it has been held that the finding of guilty bj a 
Magistrate who commits a case under S 318 would bar the trial of the accused for the 
offence to which the finding relates* Departmental punishment is not a conviction for the 
purposes of this section* See also the nndcmumtioned cases* 

10. “While such conviction or acquittal remains in force ” — The bar 
of a fresh trial under this section apjdiea only where the previous conviction or acquittal 
*s in force * 


1 1. (’40) 1940 Mad W N 962 (963), Aidut Marntti Itowlker t Mahomed Salt Rotolher {De novo trial 
under S 350— Charge already framed — Dischatgo in de nova trial amounts to acquittal — When that 
order is m force, accused cannot bo tried again ) 

( 37) 24 AIR 1937 Bom 152 (152) 38 Cri L Jour 571, Emperor v Temanya Kallappa (Appeal from 

acquittal — High Court setting aside order of acquittal on ground of trul having been illegal but not 
ordering k trial — Fresh trial not barred ) 

(’72) 18 Suth W B Cr 10 (10), liamjoy Surma v Jlfirza Ah (Order lor the release of the accused, as 
being not guilty amounts to an acquittal ) 

<‘24) 11 AIR 1924 AU 778 (779^ 2C Cn L Jour 98, Ilarbans v Emperor. (Acquittal of accused brought 
about by fraud cstabhshed against thud person in proceedings to nhicb the accused were uot parties is 
valid nnless set aside by indepeudeut proceedings) 

( 18) 14 Cri L Jour 404 (404) 9 Low Bur Rul 85 20 Ind Cas 228. Krishna Perdan v Pasand (Dis 
missal for default of application under i of Worlman s Breach of Contract Act— ho acqaitCal ) 

(21)8 A IR 192lCal 1 (15) 48 Cal 393 23 Cn L Jour 31 (S B). Bafish Chandra v IlamDayalDe 
(Dismissal of application tor sanctioa to prosecute does not attract the operation of S 403 ) 

(’30) 17 AIR 1930 Sind 315(315) 24 Sind LB 410 32 Cn L Jour 521 P.ajahalt Hassanah -t 
Emperor (Doctrme of autrefota acquit does not apply to a refusal l>y a Magistrate under S. 476 to 
hie complaint against the accused ) 

Note 9 

1 ( 28) 16 AIB 1928 Bom 240 (240) 52 Bom 450 29 Cn L Jour 901, Emperor t Narayan DhaKti 
Shtl 

2. ( 14) 1 AIB 1914 Mad 149 (149) 33 Mad 552 IS Cn L Jour 189 In re Eora Sellandi 
Also see S 347, Note 3 

3. ( 87) 1887 Bat 318 (319), Queen Empreaa v tlamnatk 

(15)2 AIB 1915 Lah350 (3S1) 1915 Fan Be No 26 Cr 16 Cn L Jour 788 Emperor r Oul 
Muhammad 

( 94) 17 Mad 278 (279, 2S0) 1 Weir 839, Queen Emprtsa r Fa^rudeen 
(’10) 12 Cn L Jour 143 (144) 9 Ind Cas 831 (Lab), Sohan Stngh v Emperor 
Also sees 100, Rota 17 

4 ( 42)29 AIR 1942 Lah 84 (84) 1 L B (1943) Lab 365 43 Cn L Jour 564 199 Ind Cas 532 (D B) 

Subeg Singh v Emperor (Section docs not apply to proceedings for taking security cither under 
S 107 or S no as there is no couTictiOD of any offence ) 

( 70) 7 Bom II C R Cr 55 (56), Ileg r Durgaram (line levied by pound keeper is no punishment im- 
posed on conviction for oSenee and is no bar to trial for oSence ) 

(’72) 17 Sutb W R Cr IS (18 19] 9 Beog L B 36 Queen v Amir Flian (Issuing a warrant of com 
mitment and placing a person under restraint under Begulation 3 [III] of 1818 is sot in the nature of 
a conviction ) 

Note 10 

1 (’40) 1940 Mad R 9C2 (963) Abdul Jlamtd v Ifd Sals Eovther 

( 19) 6 AIR 1919 Fat 3^4 (3SS] 20 Cn L Jour 667, Emperor v Rand Fill ore (Two accused convicted 
under S 420, Penal Code — On appeal convictioa against one ^t a°ide — Revision pel lion bv the other 
— Conviction under S 420, sit aside and committal to eeasions for trial under S 477 K ordered — 
Former accu-ed also cannot be tried again upon the same record ) 

(-29) 16 AIR 19->9 AU 710 (719j 31 Cn L Jour 23<k Asam Als v Emperor 

( 17) 4 AIR 1917 All 410 (412) 33 All 293 18 Cn L Jour 546. IfuMin Ehan v Fmperor 11 revio-s 
conviction when set aside for want of jurisdiction doca not bar second trial on same facts.) 

(’75) 7 N r II C R 371 (373), Qu/m v Panna 

’81) 1 IVtIr 759 (759, TOO). In rt Ftinniyj GounJen (Person laproperlv convicted enJer Fo-e-t Act— 
Conviction has no legal eSect — rroBoeuiion uoierFHkLFVide cot tarred ) 


PERSON NOT TO BE TRIED FOR BAME OFFENCE 
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Where an appellate Court sets aside a conviction without doing anything furtkri 
the order amounts to an acqmttal ® But where the appellate Court sets aside a convictioa 
and orders a re trial, its order does not amount to nn acquittal ® In some decisions^ it has 

£But see fOS) 7 Cal W N 711 (713) t-tAar Nath Ststoas v Adhtn Manjt (PoLce senamg chais* 
to Magistrate m respect ot four persons — Ool/ some tried and acquitted — Uagi'trate holding 
case against ollieta to ha false — Until this order is set aside such other persons cannot be proetfdcd 
against ) 

( 03) 7 Cal W N 493 (191), flisJiun Singh Qhose v Emperor (Do ) 

<1900) 4 Cal W N 346 (347), Panekustngh v Umor Hohamad Sheikh (Case against two accused - 
Attendance of one not procurable— Complainant absent — Present accused acquitted under S 247 md 
case dismissed — Unless order of dismissal is set aside, case conld not be proceeded with as regards 
absent accused )] 

As regards revival oi proceedings see the following cases 
( 07) 6 Cri L Jour 34 (36) 11 Cal W N 832. Jfokamtji Das v Emperor (Information of cognuahle 

and non c^mzable ofleuce — Police reporting cognizable case to be false and charge only of ncu«ognr 
zable case — Magistrate accepting report — Magistrate’s subsequent order calling for charge-sheet » 
cognizable oEence held not legal ) 

(’81) 5 Bom 405 (407), Goif of Bombay v Shtdapa (Information as to cognizable and non-cognizs > 
oCence — Police enquiring only into latter and repotting that no ptima facie case made ont— 11*8^ 
directing that oflence to he expunged from charge sheet — Held that reTiral of complaint as tega 
former oflence not barred ) 

( 26) 13 A I n 1926 Sind 198 (199) 22 Sind L B 427 27 Cn L Jour 302, iforrison t 
(One Magistrate refusing to issue process — . Another Magistrate may issue process without 
of upsetting order of first Magistrate — Such refusal docs not give cnininal immunity ^ 
cesses for ever ) . 

(14) 1 AIR 1914 Ou^i 406 (406) 17 Ondb Cas 273 16 Cn L Jour 638 Altaudm 

Emperor (Refusal or Magistrate to take cognizance on complomt does net bar subsequent M i 
of the proceedings ) 

Also see S 190, Note 17 

[But see ( 89) 1889 All W N 6 (9), Empress v Jiaghunandan Zal (Magistrate expressly 
xng from dealing with and disposing of the charge under 8 204 Penal Code and net W9 ^ 
m terms the accused upon such charge — Betd the action of the Magistrate sught be ^ 
of the trial of such charge under 8 240 of the Code and the subsequent trial was not barred }J 

8 ( 83) 1933 Mad W N 224 (224) Stmilan v Simtlan 

( 16] 6 AIR 1918 Nag 126 (127) 19 Cn L Jour 796, Banakram v Emperor ^ 

[But see ( 06) 3 Cn L Jour 15 (17) 3 Low Bor Bui 87 (FB) Bla Oyi v Emperor (Accused waj' 
at ctiminal sessions lo Chief Court and sentenced to death — Conviction and sentence set a 
Bench but accused not acquitted — District Magistrate a action in taking cognizance ot the case 
view to re-commitment held legal in view ot S 403 read with Ss 273 and 333 )] 

9 ( 35) 36 Cn L Jour 1333 (1334) 158 Ind Cos 200 (All), Emperor v Bahrai Ch% 

( 32) 19 A I R 1932 All 409 (411) 54 AU 756 33 Cn Ii Jonr 669 Baijnath v Emperor 
under one section set aside and commitment for oBence onder another section ordered — ^ 
there was no acquittal ) 

[See (26) 13 AIR 1926 Cal 585 (586) 63 Cal 192 27 Cn L Jour 783, Emperor v 

(Conviction set aside— Question of re-tnal left to Distnet Magistrate Order Betting aside coavic 

not acquittal ) ^ 

( 19) 0 A 1 R 1919 Cal 115 (IIG) 20 Cn L Jonr 225 46 Cal 212n (214n) Benmadhao 
Emperor (Do)] 

Also see S 423, Note 21 


• , . r Emperor 

( 34) 21 AIR 1934 Mad 716 (717, 718) 59 Mad 256 36 Cn L Jour 650, Narayanasmami Vonmer 
Karumbaytram Panyan . 

( 32) 19 AIR 1932 Cal 683 (684) 33 Cn I» Jonr 770, Eagendra Nath Sirkar v Emperor (Si^cn 
of the appellate Court amounts to discharge) 

( 17) 4 AIR 1917 All 410 (412) 18 Cn L Jonr 546 39 AU 293 (296 297), ffassain Khan v Awpe 

(Second trial held not barred ) fMBtror 

( 19) 6 A I R 1918 Nag 126 (128) 19 Cn Ii Jonr 796 46 Ind Cas 716 (710) Nanakram v Amp 
(Do) 

(1665) 2 Suth W R Cr 9 (10) Queen v Sfvihoorapershad (Do) 
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been held that an order setting aside a conviction on the ground of the lower Court having 
had no jurisdiction, does not amount to an acquittal but onlj to a discharge Sco also the 
cases cited below Sec also Note ll 

9. “Conviction” — Meaning of — A finding of guilty by a Magistrate proceeding 
under S 349 is not a conviction' But it has been held that the finding of guilty by a 
Jlagistratc who commits n case under s 343 wontd bar tlio trial of the accused for the 
offence to which the finding relates* Departmental punishment is not a conviction for the 
purposes of this section* Sco also the undermentioned cases* 

10 “While such conviction or acquittal remains in force ” — The bar 
of a fresh trial under this section apidics only where the previous conviction or acquittal 
ts jn force ' 

11 ( 40) 1910 Mad W N 963 (963) Ahdul Hamted Bowther y Mahomei Sah Bovlher (D« noui trial 
under S 350 — Charge already Iramed—D schatge in de tiotxi trial amounts to acquittal — When that 
order IS ID force, accused cannot be tried again ) 


valid uslcss set aside by indepcadest proceedings ) 

( 43} 14 Cri L Joai 401 (404) 9 Low Bar Rul 35 30 lod Cas 3^8 Enihna Perian v Pa$and (D s 
mis-al for default of appheat on under S' 1 of Workman a Breach of Contract Act— Vo nequ ttal ) 

(21) 8 A I R 1921 Cal I (15) 48 Cal 393 22 Cn L Jour 31 (S B) Stifish Cltaniirn * ItamDayalDe 
(Disntusal of application for sanct on to proscente does not attract the operation of S 403 ) 

(80) 17 AIR 1930 Sind 315 (315) 24 S nd L B 416 33 Cri L Jour 521 llajabali v 

Emperor (Doctrine of autre/ois does not apply to a refusal by a Mag strata under B 476 to 
tla complaint against the accused ) 

Note 9 

1 ( 28) 16 AIR 1928 Bom 240 (240) 62 Bom 456 29 Cn L Jour 904 Emptrer v Narayan DhaKu 
Bhtl 

2 ( 14) 1 AIR 1914 Mad 149 (149) 33 Mad 553 15 Cn L Jour 188 Jii re Eora ScUandi 
Also sec S 317 Note 3 

3 (87) 1687 Bat 319 (319) Qu»n £mpre» v BnmnaiA 

(15)2 AIR 1915 Lah350 (351) 1915 Pun Re No 26 Cr 16 Cn L Jour 788 Emperor v Gaf 
Muhammad 

[ 94) 17 Mad 278 (279 290) 1 We r 839 Queen Emprest v Fakrvdeen 

( 10) 12 Cci L Jour 143 (144) 9 Ind Cas 831 (Lab) Sokan Stngh v Emperor 
Also SCO S 190 Note 17 

4 (42)29 AIR 2942 Lah 84 (84) 1 E R (1943) Lah 3C5 43 Cn L Jour 564 199 lad Cas 533 {D B) 

Subeg Singh v Fmperor (Section does not apply to proceed ogs for taking security either under 
S 107 or S 110 as there IS DO conriction of any oflence ) 

( 70] 7 Bom U C R Cr 55 (56) Beg v Durgaram (Fine levied by pound keeper is no punishment im 
posed on convict on for oSence and u no bar to tnal for offence.) 

( 72) 17 Suth W R Cr IS (18 19) 9 Beng L It 36 Queen v Amir £4 an (Issumg a warrant of com 
m tment and placing a person under restraint under Regulation 3 [III] of 1818 u not m the nature of 
a conviction ) 


Note 10 

1 (40) 19(0 Mad N 962 (963) Abdul Ilomidy Md Sail Bovther 

( 10) 6 AIR 1919 Pat 3S4 (385) 20 CnLJoor667 £fnpfrorv Naiuf£is^are (Two accused convicted 
under S 4‘’0 Penal Code — On appeal conviction against one set as de — Revision jKt t on by ll e other 
— Conviction under S 420 srt asde and commttal to eesaions for tnal coder 477A ordered — 
Former accu^ also cannot be tried again upon the same record.) 

(•29)16AIR19-’9AU710(719; 31CnLJonr230 AesmAIiv imperOT 

( 17) 4 AIR 1917 All 410 (412) 39 All 293 18 Cn L Jour 546 J/usam Khan v Emperor (I revioas 
convict on when aft aside for want of jun.-Airtio& does not bar second trial on same facts.) 

( 75) 7 N W P 11 C R 371 (S’S) Quern v Punna 

*84) 1 fir 759 (759 760) /i» f« £unntya Coidufen (Person improperlv eonv cted onder Forest Ac* 
Convict on has no k^l effort — Prosoc-t on under Penal Code not barred ) 
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EBBSOK HOT TO BE TRIED FOR SAME OPFEM!® 


11 Court o! competent jurisdiction — The bar of a fresh trial under this 
section will apply only where the previous cwivictioa or acqaittal has been by a Oiiirt of 
competent jurisdiction ' It is also necessary for the application oi this section that the Court 
by which the accused was first tried dioold ha\e been competent to trj the offence 
subsequently charged^ See sub section (4) 

(29) 16 AIR 1929 Nag 161 (162) 30 Ca L3oar763 Uanjt Jairam r KaUTchan (Convict on of sooe 
accused and ncqu ttal ol others — Appeal by fbemer — Appellate Court holding whole trial to 3 as 
without jurisdiction — Acqu ttal also Toid and does not operate as a bar to fresh trial of persons 
acquitted ) 

[See (67) 7 Sutb W R Cr 2 (2) Queen v Eali Ckaran (Verdict of jury reversed ptoceedioss of firt 
trial annulled and fresh trial ordered to take place immediately ) 

( 68) 9 Suth W B Cr 15 (16) Ooonnth Vundle r TrotfhfAo Chtiekerhuity (Magistrate in warraof-caw 
acquitting acensed without framing charge ©r potting ittm upon trial — Acquittal set aside — ■ Frpa 
trial ordered to be proceeded with ) 

( 70) 13 Suth ^Y R Cr 42 (42) Queen v Waked Alt (Prisoner released by Court of Session on the gwoud 
of the proceedings being illegal and icregufar — Subseqnent trial and conviction for same ofleuce nA 
barred )) 

Note 11 

1 ( 17) 4 AIR 1917 AU 410 (412) 39 AH 203 18 Cn L Jonr 546 Susain Khan v EmVeror 
( 84) 8 Bom 307 (308) Queen Empress v ffusetn Oathu 

( fil) S Mad 48 (51) 2 Weir 756 In re Itami Beddt 

{ 84) 1884 Pun Re No 38 Cr p 73 (75) Oultar v Empress (Accused convicted by guga 
territory under Frontier Begolatwn — Deputy Comnmsioner having no authority under the BegolatioD 
to convene guga — Conviction cannot be pleaded in bar of jurisdict on of criminal CoOft^ 
oSenoc m Briti h territory ) 

(1865) 2 Suth W B Cr 9 (10) Queen v VuPtcaraperskad Pandey 

(1865) 4 Suth W R Cr L 2 (®) (Data ssal of charge by Magistrate m respect of oflenee ev« vhich be has 
no jurisdiet on does not bat further proceedings.) 

2 ( 43) 80 AIR 1943 Peab 89 (90) 45 Cei L Jour iC7 210 Ind Cos 10 Khurshtd v Emperor 
viclion under 8 S23 1 eoal Code does not bat trial for offence under 8 SO"* Penal Code an c"®® 
which 13 esclosively triable by & Court of Session ) 

( 89) 26 AIR 1939 Cal 65 (70) ILR (1939) 1 Chi 1 40 Cn L Jour 199 (FB) Purnananda DflJ espw ^ 
Emperor 

( 38) 25 AIR 1938 Irfih 614 (615) 39 Cn L Joor 870 ILR (1938) Lah 187, Ehay Stngh v 
(Accused tned by second class Magistrate under S 523 Penal Ci^e and acquitted by huP . 

ofience under S 324 Penal Code la barred as the second class Magistrate was comfetent to try s 
offence) ,v 

( 37) 24 AIR 1937 All 117 (118 119) 38 Cn h Jour 368 Mabadeo Pra«d v Emperor (where “ 
Court could have tned tbe offence sobsequentfy charged fresh trial la barred ) 

(37)24 AIB 1937 Cal 99 (113) 38 Cn L Jour 818 (SB) /ifendro WalA v Emperor (Court not eo 
petent to try eobsequent offence — Sechon 403 held no bar ) 

( 84) 7 Mad 657 (560) 2 Weir 456 Ytran Kuth v Chtyamu v. 

(19) 6 AIR 1919 Cal 464 (464 465) 19 C i D Jour 388 Abdul Maftiw v Emperor 
Magistrate on charge under S 435 PonsI Code — Subsequent eommltment to and trial by Con 
Session lor ofience under S 467 on same facts not barred ) 


r d'uUhtram 

( 28) 15 AIR 1928 Pat 577 (j79} 29 Cd L Jour 760 Ckbanu Prasad Stngh v Emperor 
(2S) 12 AIR 19‘’5 Mad 711 (711) 28 Cn L Jour 2087 Palant Goundan v Emperor 

Mi Npur* 


• , hr Emperor 

( 18) 5 AIR 1918 5Iad 461 (48“’) 18 Cn L Jonr 643 /« re Tenkataranga J'oster 
1 29) 16 AIR 1929 Nag 161 (162) 30 Cn L Jour 763 Manjt Jairam v KaUUan 
riO) C AIR 1919 Col 611 (511) 20 Cn L Jour 212 EmjknadliaH Ol ose v Mahendra Nath pmf- 
( 28) 15 AIR 19^8 Iioh 844 (844) 29 Cn L Jonr 701 Vf Allah Dt v Emperor 
(34)21 AIR 1934 All 141 (IP’) 50AI1529 SSCnLJout^OS Sukhalar Emperor 
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(S 403 Nil] 2125 


■^’here tho sanction or complaint of a particular person or authoritj 13 necessary 
under the lav, for the trial of a person, the question arises whether m tho absence of such 
ainction or complaint a Court which tries him is a Court of competent jurisdiction On this 
question there is 0 conflict of decisions Jho majonty of tho High Courts ha\c hold that 
tlie Court cannot be deemed to bo a Court 0 ! competent jurisdiction in such cases® Tho 
JIadras High Court in Ganapathy Bhatta a Einpero)* had taken a contrary Mew, 
holding that the words ‘ competent jurisdiction" refer onlj to the character and status of a 
Court and not to conditions picccdent for tho prosecution or trial of a person The question 
again arose for consideration before a Full Bench of the same High Court After referring 
to the conflict of decisions on the point King J , w ith whom tho other Judges agreed thought 
it imnecessarj tocometoanj final conclusion on the meaning of the word competent’ and 
held that the trial without a proper complaint was void under s 5 0 and therefore the 
judgment of acquittal was also void and so there was nothing which the accused could 
compel the Court to recognize m support of a plea of autrefoti acquit^ The Calcutta 

( 23) 10 AIR 1923 Fftt 223 (229) 2 Tat 333 25 Cn L Jour 1385 Gobtnd Swaxn v Emperor 
( 21) 8 AIR 1921 All 205 (205) 22 Cn L Jour 750 ^fohan Lai r Emperor 

( 19) 2 AIR 1915 Bom 203 (201) 40 Bom 97 16 Cii L Joor 7G1 Jitram Danlarji 'i Emperor 

3 ( 44) 31 AIR 1944 Pat 328 (330) Sofrajhana Dehtra v Emperor (Consent of Slunieipal Commia 

siooer to prosecute not obtained under 8 375, Bihar and Onasa 5IaDicipaI Act — Cnmina] Court 

cannot be eaid to hare been eompeteot to try otfeneo under S 403 (4) ) 

( 38) 25 AIR 1938 Lab 635 (626) 39 Cn L Jour 960 1 L R (1939) Lab 373 Emperor v 2?a«{ RaXha 
{ 29) 16 AIR 1929 All 940 (910) 30 Cfi L Jour 1153, Abdul RasJixd v Jlari$h Chandra 

( 20) 13 AIR 1920 All 231 (‘>32) 2? Cn L Jour 705 Ram hath v Emperor 

( 21) 8 AIR 1921 All 20o (“’Oo) 22 Cn L Jour 750 ilohan Lai v Emperor 

4 IT) 4 AIR 1917 All 410 (413] 3J Af( JOS IV Cti L Jour ffusaxn Enan r Emperor 

{ 15) 2 AIR 1915 All 114 (115) 37 Vli 107 16 Cn L Tour 144 Emperor v Jtuan 

( 15) 2 AIR 1915 Bom 203 (201) 40 Bom 97 16CnLJour761 Jitram Ban^rjt v Emperor 

(16) 2 AIR 1915 Bom 194 (Ido) 16CnLJourC02 Txkaramv Emperor 

(28) IS AIR 1928 Bom 143 (Ul) S'* Bom 257 29 Cri L Jour 545 Emperor \ Ambajt 
( 93) 22 Bom 711 (718) In re Satnsudtn 

( 28) IS AIR 1928 Bom 530 (531 532) 30 Cn L Jour 54 53 Dom 69 Jn re Shanker Tulshiram 
{ 18) S AIR 1918 Nag 126 (127, 138) 19 Cn L Jour 796 Nanakram r Emperor 
(31) 21 AIR 1931 Ia( 411 (111) 35 Cn L Jour C'iC Mohtndra Itath 1 Emperor 
( 20) 13 AIR 1926 Pat 802 (304) 5 Pat 453 27 Cn L Jour 849 d/oltammad roiiit v Emperor 
(1900 02) 1 Lorr But Rul 310 (313) (IB) San JIaxo \ Crat n (Want of sanction in cases xvberc it la 
requ site goes to tbe root of (be jurisd ctiou ol tlie Court and afiecls its conjp(.teney ) 

(27) 14 AIR 1927 8ind 10(12 10) SXSindLBl 27 Cn L Jour 110> Fakir llohammed x / wiprror 
( 30) 17 AIR 1930 Pat 20 (29) 9 I at 585 30 Cn L Jour 806 Babulal 3Iah!on v R-itn Saran Sinjh 
O' ant of compl imt or other mater ol cn wb cb to Ukc co^m'^ucc — No jurisdiction to try ) 

( Oo) 4 Cn L Jour 422 (123) 2 Njg L R 119 Emperor v JfafeaSirpun (Do ) 

[S« (09) 9 Cn L Jour 526 (5'’G) 31 All 317 2 lud C«s 219 I mcr-ticf-diu v Emperor (Comphmt 
for ent c ng snay brother e wife — Magialratc findiog that oomph nanl had no aiilbonly from ins 
brother to Ulc complaint — Accused acquitted — Second complaint ) y husband himself not barred ) 

( 30) 17 AIR 19J0 Lah 1055 (1005) 33 Cti L Jour 253 CJialwir v Jinpcror (First trial und rS 291 
Penal Code — bubseqnent proceedings ondir S 183 Penal Code not barred as Itey cannot betaken 
snllioul a complaint under b 195 Cr 1 C)] 

A!< 0 £ceS 103 Note 29 

(Dut see ( 22) 0 AIP 1922 All 502 (50‘’) 45 AU 11 23 Cn L Jour 496 Eol na Jjm r Emperor 

(OOcnee com ng under two sect ons — Sanct on to prosecute under one refused — I rosocut oo under 
the other barred ) 

(Tl) 8 AIR 1921 S nd 137 (139 140 ll‘») 16 S nd L R I 23 Cn L Jour 305 Emperor v Hex a> rai 
Veoidat.] 

A (13) 14 Cn LJout214 (’17,21P) S6SIadS08 19IcdCas310 
(See elso ( 30) 17 AIR 1930 31ad 785 (»85) 32 Cn L Jour 27, AofanJi ^ami F\ -3i \ na 

i/udaliar (Tho gh there «aa no quest on of aanet on m Uus care 36 Mad aO? was approte-i lo cb ter 
remark ]] 

(But see ( W) 27 Mad 61 (C2) 2 We r 256 Eanjaru tsan r Emperor (W1 ere a conxict on was ret 
aside on the ground that there being no complamt by the boshand of an ofence csler 6 43i 1 enai 
Code the O urt bad no jurisdirt on to eonrset.)] 

S (37)21 AIR 1937 Mad 501 (S02,JP3) • S3 Cri L Joar 457 1 L R (1937) Mad C61 (FB) r 

JIuthu Mocyvia / 
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High Court has held that a trial held in the absence of the necessary sanction or complamt 
]S not a tnal at all within the meaning of this section * 

It has been held hy the High Coart of Bombay that a Court having no local 
jurisdiction to try a case is not a Court of conjpetent jurisdiction and a conviction or 
acquittal by such Court will be no bar to a fresh trial of the accused on the same facta ^ 
But a Full Bench of the JIadras High Court has dissented from the Bombay High Court 
and held that an accused person can plead autrefois acquit if the only defect in the 
jurisdiction of the Couit which passed the order is want of territorial jurisdiction and tht 
s 531 applies to such cases ® The Judicial Commwaioner’s Court of Sind® has followed the 
Madras view m preference to that of the Bombay High Court It is submitted that the 
Madras view is correct See s 531, Note 4 

Where the previous trial was by a Court of Session with the aid of assessors and 
the offence subsequently charged was triable by jury, it was held that it could not be said 
that the Court hy which the accused was ffrst tried was not competent to try the offence 
subsequently charged 

The High Court of Bombay has held that the word “Court” in this section docs 
not include the jury and that, therefore, where a trial takes place before a jury m excess 
of the legal number, the Court does not cease to be a Court of competent jurisdiction ** 

A conviction or acquittal by a Conrt established under a local or special law i3 a 
conviction or acquittal by a Court of competent jurisdiction witbm the meaning of this 
section 

It baa been held that a conviction by a Court m a Native State can be pleaded as 
a bar under this section 

An illegal conviction is not the same thing as a conviction by a Court having bo 
jurisdiction ** Similarly, an order of acquittal does not cease to be one by a Court of 
competent jurisdiction merely because it was passed after an irregular procedure 

It was held by the Chief Court of Smd that a judgment of acquittal passed by a 
Special Court constituted under Ordinance 2 In] of 1912 , which was held to be ultra vires by 
the Federal Court'* so far as the constitution of the Special Courts was concerned fflBst 
be deemed a judgment passed by a Court of competent jurisdiction m view of S 3 of 
Ordinance 19 [XIX] of 1943 and the persons so acqmtted are entitled to plead B 403 asabarto 
their fresh tnal In the undermentioned case'* the accused who were acquitted by the 


6 ( 26) 13 AIR 1926 Cal 691 (692) 27 Cn h Joac 751, P Banerjee v Bepm Behary 

7 ( 28) 15 AIR 1928 Bom 630 (531, 632) 63 Boto 69 30 Cn L Jonr 64 Xn re SkanUr TtiUhtrairi- 

8 (33) 20 AIR 1933 Mad 765 (766) 34 Cn Ij Jonr 1080 . 56 Mad 996 (FB) Hathnavelu r B S 

9 ( 37) 24 AIR 1937 Sind 179 (180, 181) 38 Cn h Jonr 859, Dhmgano Khoso v Gulsher KamW 

Khan (AIR 1933 Mad 76S (FB) followed. AIR 1928 Bom 630, dissented from) 

10 (01) 24 Mad 641 (644) 2 \Ve(T 4SB, King Emperor r Krishna Ayyar 

11 . -- ", ilrEmpefOf- 

12,., *1 (Connctioo 

by • • nder S. 234, 

Penal Code, and other oSenees ) 

( 84) 1884 Pun Re No 80 Cr, p 62 (53, 54) Sartcar v Empress (Conviction by Council of Elders cob* 
vened under Frontier Regulation No 4 [IV] of 1873 ) 

13. (’24) 11 AIR 1924 Lah 238 (239) ; 24 Cn I» Jonr 716. Teja Singh v Emperor 
Also 600 8 188, Note 2 

14 ( 31) 16 AIR 1931 Lab 199 (199, 200) 32 Cn L Jonr 731, M< Bam Piyari v Emperor 

15 (’42) 46 Cal W N 1027, ^anabaR Auet T Skaiun Dibt (Cross-cases Order of acquittal la 

■elj 

■ ■ • 

‘ . . ’04 
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Special C3ourt were «ought to bo retried in accordance with the prOMsions of s 4 of 
Ordinance 19 [SIS] of 1943 Since their committal tbo Pnry Council reversed the decision of the 
Federal Court mentioned above, holding that Ordinance 2 [n] ofl912wa3in/rat):m It was 
hold that the accused could not be called npon to stand a second trial on the same charges 

12 Identity of accused necessary for application of section — This section 
will preclude a fresh trial only if the accused in the second case is the same as the accused 
m the previous ca^e The conviction or acquittal of an accused person is, therefore no bar 
to the tnal of another person imphcat«f m the same offence^ But in determining the 
question whether there is sufficient gronnd for proceeding against a person the fact that 
another person accused of the same offence and on the same facts has been acquitted may 
be taken into consideration ® 

13 Dismissal of complaint or discharge of accused — The explanation 
to the section expressly provides that the dismissal of a complaint or the discharge of an 
accused is not an acquittal for the purposes of the section The question has arisen whether 
notwithstanding this the provision of a special remedy m such cases under 6 436 and s 437 
impliedly bars the institution of a fresh prosecution for the same offence where the order 
dismissing the complaint or discharging the accused has not been set aside by a competent 
authority It la well settled now that a fresh prosecution is not barred m such cases * The 


19 ( 45) 33 AIR 1945 r 0 4S (S3) 73 lod App 67 I L R (1945) Ear F C 97 1915 FCR 161 46 
Cn L Josi 689 319 lod Cas 363 (PC) RaruMpejjatoge filindt v Wcllam Altadam Thcro 
Note 13 

1 ( 36) 23 AIR 1936 Fesh 153 (153) 37 Cn L Jour 689 Attal Ehan v Emperor 
( 14) 1 AIR 1914 All 85 (86) 36 All 168 15 Cri L Jour 300 Emperor v Ohure 

( 14) 1 AIR 1614 Cal 886 (897) 41 Cal 754 15 Cn L Jour 402 Manmdra Chandra Ghose v Emperor 
( 10] 11 Cn L Jour 541 (S41) 37 Cal 680 7 lod Cas OS'* Kdkai Sardar t Ehan 

(05)4CriL Jour 118 (174) 10 Cal W N 1031 Deputy Legal nememWancer v Ualxm ilollah 
(Dismusal by a Court ol charee o( not against a person does not extend to other persons not then 
before the Court which ordered dismissal ) 

( 66) 6 Sulh W R Ct 61 (51) Queen v Uorty Sketkh 

2 ( od) 13 AIR 1926 Cal 795 (798) 53 Cal 606 37 Cn L Jour 788 Subal Chandra f AhaduUah 
Sheikh 

( 33) 1933 Mad W N 246 (247 248) Scshachalam v Dapanayya (Second complaint against different 
accused on same facts — Flea ol autre/oie aegu\l though not available Courts will rightly exercise 
discretion m not proceedmg with the second case where there was complete trial in the first ) 

( 99] 4 Cal W N 346 (347) Panehu Singh v Vmor Uohamed S)eikh (Order in previous trial purporting 
to terminate all proceedings ) 

AlsoeceS 201 Note 5 

[See however ( 36) 23 AIR 1936 Fe^b 153 (153) 37 Cn L Jour 6S9 Aical Khan y Fmperor (It is 
the doty of a Court to decide a case on the evidence before it without being influenced by the fact that 
another Court has on the same evidence on a previous occasion come to a cerla n conclusion )) 

Note 13 

1 Dismissal of complaint — Fresh prosecution not barred 

( 42) 29 AIR 1912 Fesb 24 (‘^5) 43 Cn L Jonr 611 200 Ind Cas 60 Abdul Of am Ehan v PaJthan 
Shah 

(39)26 AIR 1939 Smd 193(195 196) 40 CnL Jour 745 I L R (1940) bar 71 (FB) Mt Ilarbat j 
Haya Premji 

( 34) 21 AIR 1931 Ixth 435 (436) S6CnI»Jonr6* JfahoiRAf Din v Jluetatn (Complaint dismissed 
—Second complaint on same facts by different eomplainaat is competent ) 


complaint — O'det tor further is< 2 U rj on reoeivinc aecrnd eorr- pt n i (a net ccctrary to 
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(1900) 28 Cal 211 (215) : 5 Cal V7 N 169, Queen-Empress y EoUgovind BtfM. 

( 06) 29 All 7 (9, 10) : 3 All L Jour 562 : 1906 All W N 215 • 4 Cri L Jour 69, Emperor t afrharJan 
Hus&itn (Second complaint by diflerent compUinaDt ) 

(’34) 21 AIE 1934 All 87 (87) : 66 All 425 : 35 Cn L Jonr 1062, Rama Hand t. Sheru 
(’14) 1 AIR 1914 Sind 44 (44) : 8 Sind L R 196 : 16 Gri L Jonr 174, Bvlchcmd y. OhandhoomaX 
(’08) 8 Cn L Jonr 249 (249) (Lab), Bekarxlal t. Emperor. 

(’04) 1 Cn L Jour 167 (173, 179) • 2 Low Bur Rnl 27 : 10 Bur L R 1 (f B), King-Emperor t Ngu 
Pyn Di 

(’34) 21 AIR 1934 Ail 514 (515, 616) : 35 Cri L Jonr 1039, LaUaxn v Emperor. 

(’32) 19 AIR 1932 JIad 369 (371) • 65 Mad 622 : 33 Cn L Jour 454 (FB). PonnusKomy v Emperor 
(’92) 16 Bom 414 (427), Qaaen Cmprris t Tajtram (Coart which has jurisdiction to try prisoner for an 
oSence m respect of which complaint against him has been dismissed, can take cognizance of it m a 
proceeding for a connected oSenee non-obstante the order of dismissal ) 

[Sec ( 27) 14 AIR 1927 Mad 695 (696) : 28 Cn L Jonr 507, Rama Naiiu v renlatawam* Naida. 
(Dismissal of complaint by Tillage Magistrate does not bar fresh pro ecotton )} 

[See however (’25) 12 AIR 1925 Rang 114 (114, 115) • 26 Cn L Jour 284, U Skue Eyaw t. Ma Scin 
Bwin (On dismissal of complaint under S 203, fresh complamt cannot bo entertained unless new 
facts not available previously arc adduced or manifest error or miscarriage has occurred in tbe 
previous proceedmgs ]] 

Discharge of accused — Fresh prosecution not barred 
( 43) 30 AIR 1943 Mad 178 (179) 44 Cn L Jour 331 * 205 Ind Cas 146, In re Bala Aehanna Eamih 
( 08) 9 Cn L Jour 80 (82) . 31 Mad 543, Emperor v Ifahesioara Kondaya 
(’14) 1 AIR 1914 Sind 44 (44) 8 Sind L R 196 16 Cn L Jour 174, Bulebctnd t Gkandhoomal 


(’25) 13 AIR 1925 Nag 432 (432) 26 Cn L Jour 1040, Asg'ar Ah v Akbar Ah 
(’34) 21 AIR 1934 Nag 215 (216) 31 Nag L B 93 . 36 Cn L Jeot 57, Ram Prasad v Ganpitrao 
(Discharge under S 259 — Fresh complamt not barred ) 

(’24) 11 AIR 1021 Tat 797 (798) . 26 Cn L Jour 129, Ramanand Ball t Ah llassan (Diseliarge under 
S 494A— Fresh complaint not barred ) 


at 

ot 


)r T Kirn. 

' i, . - w. Kga K^n r 

Emperor (Third Class Magistrate acting without jnnsdictiou m discharging accused — Sub divisional 
Magistrate held, could ignore the discharge order and proceed to try the accused )] 

Dismissal of complaint or discharge of accused — Same proceedings can be revived 

tOR Roy (Magistrate after he hM 

■ ' „ ' ecused — Magistrate has junsdi®" 

tion to take up case de noio ) 

(’97) 1 Cal W N 49 (51), Apoorba Kumar Sett v. PrtAod Kumar* Dass* (Presidency Magistrate cao 
revive complaint even alter discharge order ) 

( 87) 1837 Rat 350 (332), Queen Empress v. Bapuda 
( 92) J892 Rat 698 (590), Queen Empress v Oovtnd 
(’75) 1 Bom 64 (66), Reg v. Devama 

( 89} 13 Bom 38 1 (338) : 1888 Bat 422, Queen Empress v. Shankar (Sanction under 8 195 given 
private person — Compbiot by such person dtamiased — Proceedings under 8 478 not barred.) 
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•contrary \ie^ taken m soiiio of tlio <nriiei decisions^ is, it is submitted, not good laii 


■( 07) 5 Cri L Jout 255 (256) 9 Bom h R 250, t,mperor r tfaif Fal tra, (A Magistrate after be baa 
discharged aa accased la not prevented from inquinng again into tbe case against the accused ) 
t 70) 14 Sutb W B Cc 05 (66) C Deng L R App 67 In the matter of the pelthon of Itamja% MajMm- 
dar (Magistrate of district has power, whether there be a private prosecutor or not, to order arrest of 
and take up the case against a person who has been tried and discharged by a subordinate Magistrate ) 
( 73) 20 Sutb M K Cr 19 (I9), Qae<.n t Ramsodoy Chuekerbulty (In case triable by Court of Session, 
a Magutnite has power to commit the accused to sessions after be has once discharged tbe accused ) 

(’73) 20 Sutb M’ Cr 47 (t**) Ktdoram Mohara r Ann (Accused discharged by joint Magistrate 

Magistrate of the dutnet on petition presented to him, cemanding ease and directing Magistrate to 
proceed with the caee — Order held not illegal — Held, he could have received complaint and made 
it over to subordinate Magistrate to be heard ) 

( 01) 28 Cal 211 (216, 217) 5 Gal W N 169, Queen Einvres* y Dolegobind Dass (Discharge of accused 

Be arrest and commitment of accused without previous order of discharge being set aside — Com 

nutment held good ) 

( 01) 28 Cal 652 (658) 5 Cal W h 457 (TB) Dnarka Nath y Bent Madhab (Presidency Magistrate 


tbe High Court ) 

(’18) S AIR 1918 Cal 495 (496) 19 Cri L Jour 886, Umestt Chandra v Sattih Chandra 

i - - - V 

{■ 


( 06) 3 Cn L Jour 274 (290) 29 Mad 12C In re Cktnna Laltappa Goundan (Magistrate can re bear 
complaint previously dismissed by him under S 203 ) 


order of dismissal as baviog been passed through mistake and proceeding with the cam — Held 
Magistrate acted without authority ) 

(98) 4 Cal TV N 28 (27) Bam Kumar y Pamjt (D smi^l of complaint by Presidency Mag strato — 
Revival by him of the same compUiat held barred ) 

( 98) 4 Cal W N 46 (47) Damtnt DaiSt y Hurry Mohan (Di<%harge of accused by Presidency Magis 
tcate — Revival by him of same proceedings barred )J 

Fresh prosecution not barred though order dismissing complaint or discharging accused has 
been conlirmed by superior Court 

( 30) 17 AIR 1930 Lab 879 (SSO) 12 Lab 9 31 Cn L Jour 1180, Allah Dilta v rarflm Baksh 
(^■09) 9 Cn L Jour 663 (.501) 30 Cal 415 2 Ind Cas 293 Jyotmdra Hath Daw v Hem Chandra Date 
(Di'uiis'al of complaint — Refusal by Distnct Msgutrate to order further inimry does not prevent the 
revival of tbe original compl imt by tbe Magistrate who dismissed it ) 

But a contrary view was taken In tbe lolJowing cases 
( 28) 15 AIR 1923 Sind 49 (30) 21 Sind L B 127 29 Cn L Jour 57, Shah Mahomed v Emttror 

(Pi«chargo or dismissal ot complaint confirmed by supenor Court — Fresh pro»ecat;oa barred ) 

(10) 11 Cri L Jour 317 (348) 6 Ind Cas 991 ll^b) Mohammad Takub y Emperor (Do) 

( 05) 2 Cn L Jour 753 (753) 28 Mad 255 2 Meir 247 Mohammad ab'iul Menron t Panduran^a 
potc (Complaint dismissed — District Magistrate refo mg to taterfere — Second complaint cannot be 
entertained ) 

Al^o sec ^ 119, Notes 

2 ( 9C) 23 Cal S'*! (9S^, 999/ 1 Cal W N 57, A’lfrdfiu Sen v /oj«h C/iundra 

( 01) 24 Cal 280 (3''‘') 1 Cal M N 183 JlowuI Chandra v Gour Chtnd 

(■94) 1894 Ton Re ho 33 Cr, p 110(111,112) /oKuHir v Queen Empress 

( 78) 2 M eir 217 (247) (Di«njLsaJ of ecmplaitit 1^ one Ma~ trale — Another Magt L-a^ eaucct entc-. 

Uin the same eooiplalot without an order under S 437 ) 

< g"!) 6 )lad 25 (261, v Vrnjuiavymjar, (Distnct Slan-t-ite Las no powe* tj revive p "o-eeutioa 

ID a case in which tl e aeca«ed U inxwi*ely discLa'ged bv a Court competent to try it.) 

[See 1*05) 2 Cn L Jour 758 (759) siad 310 Ckiniuf^ar-tt v S-hapururvany 

(Diwhargo without taking eviderwe — ImL presecn’ ea e t tarred— D 'cha'g* s*’ef Ul^g 
— 1 re«h proseeut on barred )) ^ 
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"Wliero a complaint is dismissed oc an accused is discharged by one Hagistrate, 
there is a conflict of decisions as to •nhether another Magistrate of co ordinate or infer or 
jurisdiction can start a fresh prosecution against the accused for the same offence It has 
been held by the High Courts of Bombaj,® Jladras * Bangoon® and the Chief Court of the 
Punjab ® that a fresh prosecution can be started by such Magistrate A conlrarj view u 
held by the High Courts of Allahabad^ and Calcutta® and by the Judicial Commissioners 
Court of Sind® on the ground that jt would bo contrary to sound principle to allow one 
Magistrate to practically displace the orders of another Magistrate of equal rank and 
powers It IS submitted that there is no -warrant for limiting the effect of the words of the 
explanation in' this waj It has also been held by a Full Bench of the Smd Judicial 
Commissioner s Court that where a complaint has been dismissed for default there is no 
bar to the entertainment of a fresh complaint bj the same Magistrate or by his succrasor 
m office or by some other Magistrate of co ordinate jurisdiction 

It IS settled that the successor of the Magistrate by whom a complaint was dismissed 


3 ( 25) 12 AIR 1925 Bom 258 (2o9) ^6 Gn It Joat 991 In re Mahadtv Logman 
( 92) 16 Bom 414 (427) Queen Empress t Vajiram (Per Telimg J ) 

( 84) 1884 Rat 209 (209) Queen Empress v Krtshtta. (One Magistrate m warrant-case discharging 
accused — H gh Court suggestmg complainant to file hts complaint before another filsgistrate) 

4 ( 33) 19 AIR 1932 Mad 369 (371) 55 Mad 622 33 Cn L Jour 454 (FB) Fonnuswamt Goitnian 
▼ Emperor 

[See ( 16) 3 AIR 1916 Mad 887 (887) 16 Cn L Jour 814 Pampalh SuhbaraJdi 7 Cl euduUij gm 
Kamal (Dismissal of complamt by one Magistrate does not bet preaentag a second eonplauit ca 
same facts before ditlerent Afagistnte.)} 

5 See (34) 21 AIR 1034 Bang 40 (41) 85 Cn L Jour 802 If Sem rwef t UilaungOjx (Pisaasal 
of complaint by one Magistrate does not bar prosecut og a second cocnplamt on seme facts before 
d Serent Magistrate ) 


was discharged )J 

7 (1900) 22 A11 106 (108) 1899 All WN 211 Queen Empress v Adam Shan 
(31) 21 AIR 1934 All 87 (87 88) 66 AIU^S 35 Cn L Jour 1062 i?ama j/and T S;en 
( 27) 14 AIR 1927 AU 615 (816) 28 Cn h Jour 636 Nanda t Emperor 
[See (15) 2 AIR 1915 All 60 (60) 16 Cn L Jour 73 Mohammed v Ah Bata (Uagstcate 
dismissed complaint had jurisdiction m case merely by reason of transfer of the case to him — Sub* 
sequent coxnpla nt instituted in the Court wfaicb alone could take cogn aance of the eomplainl 

( 


( 

ptosecuiion for tne same ottence but it can only be tewed in the Court m which it could legally he 
lost toted )] 

[See however ( 35) 22 AIR 1935 AU 60 (63) 56 AU 990 35 Cn L Jour 1485 Eunj* Lai r Em 
peror (Same Mag strata entertainiDg second complamt can transfer it to another Magistrate for 
disposal )] 

[But see (’26) 13 AIR 1926 All 293 (298) 27 Cn L Jour 583 Puran v Emperor (Complaint 
missed Order of dismissal sot set as de — Second complaint on same facts can be entertained hy 


• ■ "yas Agarteallah 

‘ lomal V ATetfdlnwf 

Jeramdas 

( 22) 9 AIR 1022 5 nd 23 (24) 16 Smd Ii B 191 23 Cn L Jour 737 Ckandt Itam v Emperor 
( 29) 16 A I B 1929 Smd 61 (61) 23 S nd L B 43 29 Cn L Jour 1097, Mt FtralAhii ^ 

iff Sugnxbai 


} Kar 74 (FC) Mt llartei 
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or an accused Tvas discharged can start proceedings against the accused nfiesh “ See 
nbo section 559 

M hether it is the same Sfngistrate or a diiTecent Magistrate before whom proceedings 
against an accused are sought to be re commenced, the Jlagistrate has a discretion m the 
matter,’® ho ought not to start a fre«h prosccntion m the absence of exceptional circum 
stances 

As to whether the same ca'ie can be re opened see Notes on S 869 


11 C25) 12 AIR 1925 Nag 433 (433) 26 CnL Joor 1040, AtMr v (First eomplaial: 

before Ktagi^trate A onlj because Magistrate D «bo had jurisdictiou was on leave — Complaint 
dismissed— Second compkmt before Magistrate D held mamtaujable ) 

( 14) 1 AIR 1914 All 79 (SO) 36 AU 129 15 Cri L Joor 158 Rambharos v Baban (Complaint for 
* warded to Magistrate dismissed — Another compIaiDt on same facts to same Magistrate — Slagistrate 
succeeded by another— Successor held, not precluded from issuing process and entertaining complaint ) 
(20)7 AIR 1920 Fat 523 (524) 21 Cti L Jour 650 Sheo Oobtnd StngJt r Emperor 
( 34) 21 AIR 1934 All 614 (515) 35 Cri L Jour 1059 Lalhtn T Emperor 
{ 34) 21 AIR 1934 All 67 (88) 56 All 42S 35 Cn L Jour 1062 Roma Nand v Shert (Obiter ) 

(*20) 7 AIR 1920 All 267 (267, 268) 21 Cn L Jour 815 ilohtn Sityjh » Emperor 

12 See S 190 Note 17 

13 ( 36) 23 AIR 1936 lah 47 (48) 37 Cn L Jour 427 Ckaman Lat t Emperor 

( 30} 17 AIR 1930 Lab 879 (880) 12 Lah 9 31 Cn L Jour 1180, Alla Dilta ▼ Karam Bahsh 
{ 18) 5 AIR 1918 Mad 494 (495) 18 Cn L Jour 339 In re Koyamn Kutty (Unless strong grounds 
are made out, person once discharged should not be barrossed again for the game charge ) 

( 2‘>) 9 AIR 192‘» Pat 372 (375) 23 Cn L Jour 236 Staoram t Emperor (Fresh prosecution cannot 
be started unless there are new materials before the Uagistrste which were not before him formerly } 
(25) I** AIR 1933 Rang 114 (113) 26 Cn L Jonr 264 U Shtre Eyaw y HI Sinn if cm (Fresh 
oomplamt cannot be entertained unless new facts notaeaibble previously are adduced or manifest 
error or miscarriage of just cc has occurred in previous proceedings } 

( 04) 1 On L Jour 66 ? (869) 1901 Upp Dur Rul Cr Pro Code 19 llx The Ew v Nga E Tha (Do ) 

( 05] 2 Cn L Jour 651 (653) 1 Nag L B 18 UaknatanAx v EasanaU (In entertaining second 

complaint proper discretion should be exercised so that injust ce should not be done to the part es ) 

{ 06) 4 Cn L Jour 59 (60) 3 AU L Joor 563 39 All 7 Emperor t ileharban Uustaxn (Magistrate to 
whom second complaint is made msy take into consideration the fact that a previous compliiint was 
preferred and d smis^ed ) 

( 08) 8 Cn L Jour 249 (249) (Lah) Dehart Lai v Emperor (5l*g strale on receit ng socond complaint 
should form an independent opinion whether prima faete case is eslabli<!hed for invent gntion by 
the Court ) 

{ 11) 12 Cn L Jour 364 (369) 11 Ind Cas 133 1911 Pun Re No 10 Cr (FD) Emperor v ATiru (R here 
circumstances make the order of discharge equivalent to one of acqu tul no further proceedings should 
be taken against accused ) 

( 87] 3 C r L B 83 (85 86) Empress v Bhawagan Jfo/cc (Magistrate tak ng op cay; of accused dis 
charged by h s predecessor and convicting him on evidence rejected by the predecessor would be actinj, 
wrongly ) 

{ 87) 1887 Rat 350 (352) Queen Empress t PapuJa (Mag strata w bound to exercise due discreton 
and take the previous d sebarge into coo ideratum and avo d oppressive proceeding- ) 

( 32) 33 Cn L Jour 493 (495) 137 Ind Cas 6‘’0 (Lab) Mohammad Din v Mehtab Dm (Second 
complaint can bo entciUined only where previous order was passed on meomplete record or it was 
maoifestiy perverse or foolish ) 

( 29] SO Cn L Jour 444 (444) 115 Ind Cas 909 (S nd) Parsram Dhagican Das v Emperor (Fre*h 

compla nt based on same facts aod involTing same emlcace avaiUble at the previous trial should no, 
be entertained ) 

(*29) 16 AIR 1929 S nd 242 (243) 31 Cn L Jour 697 Emprror v Altas (Do ) 

( 10) 11 Cri L Joor (58“’) 4 Sind L R 52 8 Ind Cas 99‘’ ifoJismmad ifasnm v Emperor (Sound 
Judicial discretion should be exerc sed in proceeding witb the second compUint) 

(*25) 12 AIR 1925 Dorn 258 (259) 26 CnL Joor 991 In r* Mahadev Lazman (There is a coo 
polling doty on the onmpU nant while making bis aecend cotnpkunt to inform the Maginrate that a 
previous similar comilaint was dimjisscd so that Magistrate rosy exercise greater are la dea.irrg w ih 
the case ) 

(•14)1 AIR 1914 nd 44(H) 8 Smd L R l^C l6Cn L Joor 174 Du.e>and TjAi ram r 
dhoonal (That previous complaint was d ^ssed under S 259 is not eofieient g-ouni for ref-is-n; 
to entertain second eomplalct iLosgh it may give an aJAtmaal ground i r ref— ng to proceed cpeei 
the compla-nt.) 
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14. “Discharge” — Meaning of — It has been seen m Note 13 that a 
of an acaised is not an acquittal for Iho porpt^es of this section. 

■^Tiere on a complaint of a major offence tho llagistrato frames a charge only fc' 
a minor offence, bis action bas been belt! lo amount to a discharge of tho accused in rfgarf 
to the major offence ^ "Whcro an offence triable as a warrant case is tried as a E!ima:os> 
ca'e and the accused bas been acqmlled, it has been held that tho order only amonrti ta 
a discharge- See also the undermentioned cases* 


(•25) 12 AIR 1925 Cal 104 (104) 25 Cn L Joor 311, In re EautuUa (Person duebarsed acd e»- 
mined as witness in ca'e agamst aeeompbee— .Tnal again is unfair ) 

[Sec (29) 16 AIR 1929 Bom 131 (134): 30 Cm LJonr 594, Emperor t ^manal Ea3er (ITs^jLi.* 
exercising dne discretion in proceeding to inquire into ments of the second complaint ) 

( 29) 16 AIR 1929 Lab 544 (544), Budh Singh x Mt Soman (Complainant failing to ptore Ij 
alleged marriage with accn«ed— Gomplamt disnit£.ed Another complaint cannot be entertained)] 

Note 14 

1 C43) 30 AIR 1943 Pe^h 89 (90) • 45 Cn L Jonr 167 210 Ind Cas 10 (DB), Khurshtd x Emporr 
(An order of the Magistrate to whom the acensed are sent onder S 302/34, coDTicting the afTOsei 
under S 323 amonnla to an order of discharge nndcr S 302/34, Penal Code, and the Sessions 
can m rcrision pasa an order for committing the accosed to the Ses-ions Court } 

( 01) 24 Mad 136 (139, 140, 146) * 2 Weir 544, Krishna Feddy x SuhAsmma 

( ■ . • - . . - — tas-cg 

inder S 353, Penal 

{',■.* • • • . ■ aratu (PdieeehaiS- 

• Je8eee»J«S SOi-- 

• . coders 

. • . ledly dJclarged fat 

oUenti uuuei o out / , b i 

( 82) 19 AIR 1032 hag 85 (83) . 33 Cti L Jeue 553. Pamreo x. Emjxror (Charge onder S 88« 
CodC'— Evidenee duclosing oflenco under 6 376 — Application to aneod charge re.'wted— Owt 
amoouU to discharge of offence under S 876 ) 

j . .« “sr. T T..-.13CS^_g;,a„„T Emperor (I^ 

• . • D by complainant to tom* 

" applications— Impbed d-thatge 

ot oUenee uuuet o uuj; , 

[S«fi26)27CnLJoar615(615. 616) 94 lod Cas 339 (AU), Tad P^m x Errperor fUagi-inM 
refnumng from framing charge for offence under a particular section — Sub^iquent trial for a-* 
offence not barred.]] 

Also see S 209, Note 6, S 233, Note 4 and S 437, Note 8 
[But see (03) 5 Bom L B 125 (126), Emperor r Zxtji Jfarudiin/ (Where a contrary tew 
assumed.)] 

2. (’88) 1888 All W N 96 (97), Emfiresa x Lajja P>am 
{’86} 186C All W N 260 (*’60) EmTprtss x Jadu 
Also see S 245, Note 5 and S 251, Note 3 

[But see ( 80) 3 All 129 (131), Empress of India x Gurdu (Mere failote to frame charge does n 
invalidate acquittal and conrert it mto discharge)] 

3 (42) 46 Cal WN lO”?, Eairabali Sati x Khatun BiU (Cros» carfs — Order of acqa w 
m one on conviction in the other — Convietion set aside on appeal — Further trial of accused m Kt® 
case Irealing the order of acquittal as one of ducfiarge— AfeCtf, this ivas not alfowab’c and that 
second trial vras barred ) . 

f40} 27 AIR 1910 Bom 413 (413) 42 Cn L Jonr 153. 191 Ind Cas 397 (DB), Eonyi 

Pandtiranj Efsear (Ca‘=e onder S 102, Presidency towns Insolvency Act (summons-case) and S. 

— r j, —t operate ai 

/ • ■ . . arpo^ ** 

' ’ . . ' , . ' dirfbsrg* 

before ) 

( 67) 8 Snth R Cr 41 (41), Qurrn v Kedte (Magistrate used the words acquittal and release » ^ 
he intended only to discharge a person accused of an offence not triable by him — Iltld, Sessions 
could order commitment of such pcr«on ) . jg 

(75) 1 Bom 64 (65, 66), Pe? v Detamn (Von^compoundable case dismissed on parties eo® » 
anicallc Ecttlement— Drder of distnieml amounts to discharge.) 
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15. General Clauses Act, section 26. — Sub section (5) of this section provides 
tnier aha that notlunj m tbis section shall affect the provisions of S 20 of tho General 
Clauses Act That section runs ns follows 

“Where nn act or omission constitutes an offence under tuooi more enactments, 
then the offender shall ha liable to bo ptraecuted and punished under cither or nn> of 
those enactments, but shall not be liable to bo punished twice for the same offence ’ 
Thus, tho section clearly provides that if tho same act constitutes an offence uudei 
two enactments the accused cannot be awarded two separate punishments for such act^ 
But the section only applies where the offences under tho two enactments aie constituted 
by the same act or omission* and not where the offences aio distinct * 

TVTiat 13 tho effect of sub s (5) ? Suppose, the previous trial has only ended m an 
acquittal Can the accused he prosecuted again for tho same act under a difterent 
enactment? On this question there is a conflict of opinion The Sladras High Court has 
held that in such a case tho second prosecution is clearly authorised by s 2C, General 
Clauses Act — as there is no question of pnmshtng the accused twice for the same offence — 
and that this provision is evpressly saved by subsection (5)* But the Oudh Judicial 
Commissionei's Court has espeessed a contrary view ® The Oudh view proceeds on the 
ground that s 26, General Clauses Act, only concerns the question of trying nu accused at 
the same trial for offences under diffeicnt enactments but not the question of the 
competence of a subsequent trial and that such a subsequent trial will bo clearly barred 
under this section whether the pievious trial has ended m a conviction or acquittal It is 
submitted that the Oudh view unduly restricts the words of S 26 General Clauses Act, and 
IS not correct ® 

Accoiding to the Peshawar Judicial Commissioners Court, even whero tho ptovious 
trial has ended lo a conviction and sentenco a subsequent conviction and scntenco unctei a 
different enactment must be deemed as permitted under s 20, General Clau'ics \ct rend 
with sub s (5) and that S 20, General Clauses Act, will only preclude the enforcement of the 
subsequent scnteuce after tho prioi scntenco has been earned out * 

ISa. Section 188 of the Code —Snb section (s) of thi^ section provides inter 
aha that nothing in this section shall affect the provisions of S l»3 of the Code Tbo second 


( 33) 20 AIR 1933 Mad 98 (99) 34 On L Jonr 12, Vusatdyyo \ } anga Rao (Accused tried for oftento 
triable as warrant-case on compUint by police — Before charge framed case withdrawn but order of 
acquittal passed — Order of acqaittal was virtoallj one of discharge and did not bar subsequent trial 
lot game offence } 

( 18) 5 AIR 1918 Mad 371 (373) 41 Mad 727 19 Cn L JOJr C13 llajhvialu Uatc\er v Snijarain 
(Case under S 352 {summons-case) and S 504 Iwarrant-case) — CompUinsnt ab cot — Accused dis 
charged — Discharge does not operate as aequitUl with reference to oSenee under S 501 ) 

Note 15 

1 (1C) 3 AIR 1916 Pat 6G (SC) IPatLdonr 373 18CnLJoor321 38 Ind Ca. 433 
Emperor (Same act constituting oflenea both under Penal Code and Railways Act ) 

2 (33)20 AIR 1933 AIU61 (462) 34 Cri L Jonr 1018 145 Ind Css COO, Erofi t Emperor (lo^s 
6ion of stolen reeoRct without license — Oflenco nader Vrms Act and S 411 of lenil Code not 
constituted by same act) 

3 (32) 19 AIR 1932 Mad 537 (537) 144 Ind Css 115, D«r«w arai T/ic-an v EaU^irraron 

4 ( 41) 31 AIR 1914 Mad SCO (370) 46 Cri L Jonr 194 217 Ind Cas 133, E B Pralhu t 7 nifcror 
(Managing director of company—Prosccolion for rrimmoi breach of tru • and under Compaiue. Act- 
Trial on former charge alone— Lotlcr charge re^erreil for separate fill— Aoqu Ual— S-b’equ'e ir-il 
on charge under Companies Act is not larnyd ) 

5 (03)6 Oudh Cas 153 (157) (DDI Eajhubirt Kxng Lnperor 

6 NOTI — Tbe view expressed In the prcTioas ed tioca of this bool has been r^n_iereJ and »1 J 
tbe li^ht of the Madras deci^ on 

7 ( 35) 22 AIR 1935 1 «b 18 (19) 36 Cn L Joar MS 155 Ind Cas 2-7 (DC) {ni'e El an r Fnjer r 

Cvnlence for alUnpt to rurdcr— V letim dying •shseqaentlT—Triol aga.n of ae»rj>**J ant eo-r c i 
and sentence of death fo- marder— S. 26 General Act, b ro ha* to tu b s-te-*.- h Jg pi« *-5 

SOTI- — It may le q ic«*ioaed whether this is • «Me of o2cn—s sale* “two o* csj-e e-'i*'u:» • ’ ro 
at to maVe S 26, Gene-al Clauses Act, appheaUe ataU.) 
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proviso to that section piovides that the trial of a person under the section in Bntish India 
for an offence committed out of British India 17111 preclude extradition proceedingt beu^ 
taken against him for the same offence This section precludes only a fresh trial of a 
person on the same facts m the circumstances stated m the section. The object of tim 
Buh section is to provide that the fact that only a fresh trial is barred under this section 
does not affect the bar of extradition of pToceedings created by section 163. 

16. Practice. — A plea of bar under this section can bo raised at any stage of ths 
case * The plea can bo raised even in revision * though the proper time to take it is when 
the accused is called upon to plead ® The burden of proving the facts necessary to establish 
the plea is on the accused * MTien a plea of bar is raised under this section, it most be 
determined after hearing the evidence and ascertaining what the facts are m the two cases. 
It cannot be constructs ely decided ® . 


PART VII. 

Of Appeal, Reference and Revision 


CHAPTER XXXI. 


OF APPEALS. 

404.* No appeal shall he from any judgment or order of a 
Unless otherwise pro* Court except as provided for by this Code or by sny 
Tided, no appeal to he Other law for the time being m force 


Synopsis 


1 Right of appeal 
la Forum of appeal. 

2 Appeal to Privy Council. 

2a Appeal to Federal Court 

3. Limitation. See Kote 9 on Scetioa 419 
4 “By any other law." 


5 Appeal and revision. See Section 459 

6 Withdrawal of appeals See Section 423 

7 Death ol appellant— Abatement of appe»l 

See SeetiOD 431 

8 Transfer of territory and appeal 

See Section 1 


NOIE to the Synopsis See the Notes indicated for the following topics . 


Appeal — Continuation of trial See Note 1 
Appellate Court’s powers same as ongioal See 
Note 1 

Interlocutory order non-appealable Seo Note 1 
Judgment, order, couviction and cenleuce - 
Meamng See Note 1 

* 1882 S 404 , 1872 S 282, para. 


Letters Patent— Leave to appeal See Note 3 
Power of superior Court to cancel or vary — 
right of appeal Bee Note 1 
Procedure for appeals under special or local w 
See Note 4 

Procedure in appeals See Note 1 
and S 286, Illustrations , 1861 * S 414 


Note 16 

1 ( 36) 23 AIR 1936 Mad 353 (357, 363) • 37 Cn L Jour 637 (FB), Emperor v John ilelur. 

(■14) 1 AIR 1914 Cal 901 (904) 41 Cal 1072 15 Cri L Jour 460, Emperor t Ntrmal Kanla m 
(Before verdict m any form is given ) 

( 28) 15 AIR 1928 Pat 677 (579) 29 Cn L Jour 760, CkJianu Prasad Stngh t Emperor 

2 (34) 21 AIR 1934 All 877 (878) 35 Cri L Jour 1X77, Alt Bub v Smperor. , 

(■21) 6 AIR 1921 Smd 137 (138) 16 Sind L R 1 . 23 Cn L Jour 305, Emperor v Menghraj 

(Objection to trial can be taken notice of by High Court u revuiou of its own motion ) 

(’35) 22 AIR 1935 Nag 23 (25), J agannatha Ilao v Emperor (Do ) 

3. ( 36) 23 AIR 1930 Mad 353 (357, 363) 37 Cn L Jour 637 (PB) Emperor v John ZIelter 

.... .. * cas 266 (DB). r«|wror T 

I . ■ I ■ ima time raising plcaofnu^ 

A • . ' d T< Emperor. 

■ . ■ • I •• I Emperor 

■ _ • • ’ V Zlatangx Charan 

• • ■ . ■ ' iteh Chand . .. 1 1 

I . • • . JohnlTelter (Per Mocketl. JJ 
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IR gilt of appeal— Expressly to lo gi\en by st&tatc 
and pot by implication (sec Notes 1 and 4 
Right of appeal subject to conditions See Note I 
Right of appeal under rule mahing power Seo 
Note 4 

1 Right of appeal — V right 
right It must he expressly givca hj statute 
existence of a pouer m a superior Court t 
Court, as for instance, under S l‘>5,* or und 


Section 429 not applicable to S 250 See Note 1 
Sections 250 480 515 524 and 502 See Note 1 
Sect ons 470 486 195 and procedure See Hotel 
Sentences final ’ — No appeal See Note 4 
Transfer— Appeal not lost See Note 1 

of appeal is not a natural oi inherent 
' It cannot arise by implication ’ Thus, the 
0 cancel or \ary an order of a subordinate 
or S 195, sub-scction (6), as it stood before 


Section 404 — Note 1 

1 ( 43) 30 UR 1943 All 26 (36) ILR (1943) All 233 44 Cti L Jour 216 205 Ind Cas 113 (EB), Salig 
Rim V Emperor (The commission of an oflence does not gire a right of appeal to the offender The 
date of the commission of the offence la therefore, wholly irrolevant to the determination of the question 
whether an offender has or baa not a light of appeal The right of appeal is the creation of statute and 
It must therefore be governed by the statute in contonnity with which a particular offender ts tried ) 

< 41) 28 AIR 1941 Lah 414 (415) 43 Cn L Jour 170 197 Ind Cas 446 ^aramiiid t Emperor (There- 
fore it IS inaccurate to say that an accused has been deprived of his ngbt of appeal by a ilagistmte by 
the imposition of a fine below Rs 50} 

i 39) 26 AIR 1939 F C 43 (45) 40 Crt L Joof 468 ILR (1039) Kat (FC) 132 1939 F C R 159 ILR 
(19f0) Lah 400 (FC) JTort Bam Smgh v Emperor 

i 37) 24 AIR 1937 Cal 413 (413) ILB (1937) 1 Cal 123 38 Cr L J 876 Eal» Kumar ZlUter v Emperor 

( 13) 40 Cal 21 (27) 6 Low Bar Rut 150 16 Ind Cas 188 39 Ind App 197 (P C) Ranrioon Dotaloung 
Co , ttd T ColUetor o] Ranyoon 

(.871 liaiad2C(34l I41nd tpp 160 5 Sar 54 (P Cl^l/tnaf shi 27<J»d« v Subramanya Sastn 

( 15) 2 AIR 1915 ifad 831 (932) 39 Mod 539 16 Cn L Jour 303 Adur v Emperor 

( 25] 12 AIR 1936 All 380 (38’’] 47 All 513 (FB) Abdul Rahman v Abdul Rahman 

< Os) 2 Cn L Jour 329 (330 331) 1905 All W N 135 2 All L Jour 716 In the matter of the petUion 
of Che* /lain (Before S 406 was amended in 1923 there was no right of appeal from an order under 
8 116 requiring security to keep the peace) 

\ 92) 15 All 61 (C‘>] 1692 All W N 242 Ifefidt J/asan * Tela Ram (The word appeal in Ss 195 and 
439, Cr r C , does not grant an appeal — It is only intended to designate (be Court in question ) 

( 73) 19 SutU W R Cr 53 (54) Belilious v Oueen 

( 98) 25 Cal 630 (636) 2 C.il W N 225 Ram Chandra >It$*ry v Nobtn ifirdfia (No appeal from an 
order under S 522 Cr P C ) 

( 91) 1891 AU \\ N 48 (51) 13 All J71 (FB) Queen Empress v Pofipi 

( 99) 21 All 181 (182) 1899 All W N 15, In the matter of the petifioa of iledho Ram (No appeal from 
order under S 36 Legal Fnctit oners Act ) 

(66) 10 Bom 258 (‘’63 264) Queen Empress v Vangal Tekehand (By the 4den Act 2 II] oflSGi 


of complaint ) 

( 0.>) 2 Cri L Jour 24 (’6) 1905 AH N 19 2 4ULJoarCl 27 AU 415 Jfan^t v Bhagtcant% (No 
appeal from an order under S 522 Cr P C ) 

( 12) J3 Cn L Jour 782 (782) 17 Ind Cas 414 (Ml) Syrd Iltaf Uusain v Emperor (Order of transfer 


N C 211 followed ) 


til /'SiFD) 1/are Cct-ifr. 


rats' St'}> 
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1923 * or under S 123, sub s (2),® cannot bo construed as giving a right of appeal in suet 
cases 

Where a right of appeal is given bj statute subject to certain conditions and hmiti 
tions, tbe right cannot be enlarged so os to nullify such conditions or limitations® A right 
of appeal duly conferred on a person cannot be taken awaj by transfer 

A right of appeal has been gnen not only by S3. 405 to 4l8 of this chapter but alrf> 
by other sections of the Code See Bs 250, 486, 515 and 624. The procedure to he adopted 
m all such appeals under the Code is that prescribed by this chapter (Ss 419 to 431)® nnlese 
any of the provisions thereof specifically restrict the application of such provisions to 
appeals under this chapter Thus, S 428 applies only to appeals under this chapter, it 
consequently does not apply to appeals nndcr Section 476B ® 

The section refers to ci iminal Courts It does not, hoivever, follow from this that 
the Code deals only nith the appeals from criminal Courts Sections 47GB and 4S6 dea 
with orders passed by anj civil or revenue Courts Appeals in respect of orders from sac 
Courts are specially provided for in those sections As to the pvoccdure applicable to 
appeals, see S3 195 and 476 and the undermentioned cases 

[But see (*76) 3 Cal 379 (381) 1 Cal L Rep 339, In re Captain Miehell (Power to alter or annul nnder 
S 520 held to imply right of appeal )] » , 

4 (’12) 13 Cri L Jour 296 (296) 14 IndCas760 40 Ca\Z7, Han Mandal x Keshai Chandra 
heiog an appeal District Judge cannot tcauster the proceeding to n Subordinate Judge under the 
Courts Act ) 

(■12) 13 Cn L Jour 699 (601) 40 Cal 239 16 Ind Cas 167. PocJuiy Uitay v Emperor 
[But see { 04) 1 Cn L Jour 7 (9) 1904 All W N 10 26 All 244, Uardeo Smgh v frflnuma’‘ 

g > being 

an appeal no re trial can be ordered as if on appeal ) i, n o; 

6. ( 87) 24 AIR 1937 Bom 336 (336) 38 Cti L Joot 985, Uoti Bam t £mperer (Sentence of ffhipp i> 
parsed by Presidency Magistrate — No appeal lies to High Court ) ,, , 

( 87) 24 AIR 1037 Cal 413 (414) I L R (1937) 1 Cal 123 . 3S Cn L Jour 876, ^ ^ 

Emperor (Seatenee ol six months rigorous imprisonmont passed by Presidency Magistrate— Ce* 
bound over under S S62 — Appeal does not lie.) .neite 

( 81) 7 Cal 447 (S51) In re Poona Chum Bat (Right of appeal under S 417 is not available to a P 
complainant ) 

(84) 7 Mad 213 (214) 2 Weir 477, Banjasaarot v Narasimtiulu (No appeal to a District MiS*® 
from an acquittal by a second class Magistrate — See S 417 ) .< 

(96) 20 Bom 145 (145), <3ufeH-Einpress v Mars Sorbn (Appeal under S 411 hes only m Closes 


" 'BotSs 407. 

7 Ei'iptror 

Y Vtfrtlafa 
e on «PP«^ 

til 


(2- 

(2 

C ' ' 

(’1 : 

0 

under S 439 but It may be revised under S 115 CPC, but If the order 
8 439, Cr P- C applies ) 


ror (D® ) 

aolzncr 

. (When an 
High Court 
made by criminal Couci, 
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The perils judgment, ordci, con\iction and sentence aie not used m a consistent 
sense m this chapter, TMth the result that a cleat and consistent scheme ns to appeals 
cannot be evohed hom the chapter" 

The term "order m this section means a final order An intcilocxitory order is 
thus not open to appeal " See also Note 7 on Section 417 

An appeal is onij a continuation of tho trial'* and consoiiuently the appellate 
Court, unless otherwise proMded, has pouers to do only what tho lower Couit could do 
and should ba^e done and not to pass any order under any ciicumstanccs " 

The general tendenej of the Amending Act of 1923 is to enlarge rather than curtail 
the right of appeal 

la Forum of appeal — Under Ss 407, 40S 410 and 4ll the forum of an appeal 
IS dependent on the status of the Judge by whom the trial is held Suppose there is a 
change in the status of the Judge after the hearing of a case and before judgment l3gl^cn 
Is the forum of appeal to ho determined by the Judge s status at the time of tho hearing 
or at tho tune of the judgment? On this question there is a conflict of decisions According 
to the Allahabad High Court ' the judgment docs not form part of a trial under the Code 
and hence the Judge s status at the lime of the hearing and not at the time of the judgment 
determines the forum of appeal The Calcutta High Ctonrt also holds tho samo viea * But 
the Sind Judicial Commissioner s Court has held that the status of the Judge it the time 
of the judgment dcteimines the forum of appeal* The decision proceeds oa the ground that 
as under this section an appeal lies from a judgment or order and not fiom a trial, it is 
the Judge s status at the time of the judgment that determines the forum of tho appeal 
But with regard to this point the Allahabad High Court thinks that this section only 
indicates that an appeal is to lie from a judgment or oider and lias nothing to do with 
the forum of an appeal^ 

(9S] IS AIB 102S Mad SOI (J02) SI Uad 603 09 Cn L Jour 4iS < aunts Natnarv J’i.rtasuamy 

11 (04) 1 Cri L Jour S13 {S4S] 10 Bat L R 331 1901 Upp Bur Bui Cr 1 C 7 Ut Sfiue > 

Emperor (For example see tbe bearing of S 409 on Ss 990 SS3 and 063 ) 

( 25) 12 AIR 1923 CaT 329 (330) 62 Cal 4C3 2C Cri L Jour 455 Dahitdur Holla r Ismail 

12 ( 26) 13 AIR 192S Oadli 280 (280 281) 1 Luck 48 27 CnLJourl91 Eashiliami T L DiUixt 

13 (14) 1 AIR 1914 Mad 258(259) 37 Mad 119 15 Cn L Jour 160 Bah Ted /y v Emperor 


Alsu bue o 4U.> Nuie i 

14 ril) 12 Cri L Jour 444 (44-* 446) JIIndCa»793 7 Nag L R 102 Stta Bsw t Emperor (Ap- 
pellate Court cannot inflict a greater punisbinent than tbe lovrer Court ) 

(OC) 29 Mad J90 (191) 3CriLJour4Gl Sluthia Chetty v Emperor (Case under Ibe Code of IS-iJ 
under wbicb appellate Court liftd no power to require secur ty but under Ihe present Code that Court 
has sucli power ) 

( 08] 7 Cri L Jour 221 (22G) 12 Cal W N 433 2>sn» Lai \ EmiKror (Section 191 applies in case of 
appeals also ) 

( 89) 12 Mad 451 (153) lMeicll3 Queen Emfre^i Sibbayya (4ceu°ed cannot be examined as a 
witness in criminal appeal > 

15 (25) 12 AIR 1025 Cal 329 (331) 52Cat463 26CnLJw« 455 Eafjdur Me a t Xj^oiI llo* 
example Es 40G 4004,415^ 418 (’) and 5C3 (4) ) 

Note la 

1 (38)25 AIR 1938 Ml 102(100) ILR (1933) AU 157 39 Cn L Jour 345 /bi a r 

(Trial by 4s I'tani Sessions Jadge — Judge made Add UO''al Ees, ous Jod^ be'ore lJJc.[neii 

Appeal lies 10 Scss ons Judge under S JO-i and not to Ilioh Court ) 

2 (3’)19A11U9:2CUC0(161) 33 Cri L Jour 516 JJjrawwdJi v SJoj-ra > (Trul wL-e lla~ 

traie holding Mcond class powers — First class pew rs given before judgment— 4ppeal 1 es lo Dire 
Magistrate under S 407 ) 

3 (57)21 4llll937 End22(’2 23) 38 Cn L Jojr 550 . 30 S ai L F. 45 Ja-if r Friperor (Trul 
br Assistant Ecasioss Judge — Judgmeat tu capaeite of Adi ^enal ^es^ons Judge — aejoal I es t 
H.,h Co-rt) 

4 (3') 23 41RI93'^ 411102(103 IOC) 11 F (19-.;^MM57 33Cf LJ 315 D Lx i /Ij-n r Enperor 
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2. Appeal to Pnvy Council — Ongnmlly the Criminal Procedure Code d d cot 
provide for anj appeal to the Privy Conncjl * In fact the Privy Council vfus held not lobe 
a Court of cnmmal appeal for India * Bat under the relevant clauses of the Letters Patent 
■granted to the various Chartered High Courts such Courts could grant leave to appeal to 
the Privy Council in certain eases* Under thoso clauses of the Letters Patent the Higb 
Courts had to declare that a case ivas a fit one for oppeal to the Privj Council They 
iberefore to satisfy themselves -whether the case fell within the limits prescribed by the 


Note 2 

1 See (33) 20 AIR 1933 Nag 21G (216) 29 h*e L R 310 34 Cri L JoQt 934 Zaprya SorOisr 
Emperor 

2 ( 39) 20 AIB 1939 Cal 682 (685) ILB (1939) 1 OiL187 41 Cn L Jour 59 C R pluekntU ▼ Emyiror 

^ 65 lad App 153 32 Smd L R 476 H-R 

. • » 64lndAppl34 ILB (1937) Lali 371 51 SM 

L B 800 (PC) Afanpal SinpA T Etiperor . 

( 36) 03 air 1936 P C 169 (170) 37 Cn L Jour 628 (PC) Attygalle v The King (Case from Ceylon ) 

( 36) 23 AIR 1936 P C 199 (200) 37 Cn L Jour 833 17 Lah 488 (PC) Inayat Khan T Emreror 

Scott T Emperor 
727 (PC) Bhagat Sins'* 

V Emperor , 

( 30) 17 AIR 1930 P C 57 (58) 11 Lah 192 31 Cn L Jour 878 57 Ind App 71 (PC) Am rnfo- 

V Emperor 

\ 25) 12 AIR 1925 P G 59 (60) 48 Bom 515 26 Cn L Jour 391 (PC) Euelom v Emperor 
( 25) 12 air 1925 P C 180 (131) 6 Lah 226 52 Ind App 191 ^6 Cn L Jonr 1059 (PC) BegU » 

< 2‘>) 9 AIR 1022 P” n 

(21) 8 AIR 1921 P V Ewperer 

( 19) eAIB 1910 P C « Semt r 

AdiocalrOeneral oj 3/<idraj 

( 19) 6 AIR 1019 P C 108 (108) 20 Cn L Jonr 799 (PC) Engga v Emperor 
( 17) 4 ^IR 1917 P C 25 (26) 44 Cal 876 44 Ind App 137 13 Nag L R 100 18 Cn L Jonr 471 (PC) 
Singh y Emperor , 

( 16) 2 AIR 1915 P C 29 (30) 42 Ind App 133 16 Cn L Joot 494 4'> Cal 789 <PC) Bal 
Emperor 

\ IS) 15 Cfi L Jour 144 (144) 22 Ind Cas 496 4l Cal 668 40 Ind App 241 (PC) Clifford f 
(1B64) 1 Suth W B P C 13 (13) 9 Moo Ind App 168 1 Moo P 0 (N S) 272 1 Sar 660 1 Butbet 431 (fi-J 
Ji» re Joy Ktseen Ifool-erjee 

Eduljee Byrctmjee 
r T Emperor , _ 

n y Emperor (Cas® I'® 

Arfaant Eastern Provinces )] ,, 

-3 See Letters Patent All Cl 32 Bom Mad and Cal Cl 41 Lah Cl 31 Nag Cl 31 R»t “ ® 
and Rang Cl 39 

•< 39) 26 AIR 1939 Cal 682 (684) ILR (1939) 1 Cal 187 41 Cn L Jour 59 C B PUieknetl v 
(II gh Court will grant appl cation tor leave m very spec al and exceptional c rcumstances — “ 
d reel on to jury js not itself suffic ent ) 

( 3o) 2‘> AIR 1935 Mad 793 (793) 37 Cn L Jour6MSB), JJauiaHwia Ayj^anjar v Emperor (Pett^ 
for leave to appeal to Pmy Connell — Important point of law reserved for decis on of High Court 
letiton 9 competent) j 

i 35) 22 AIR 1935 Rang 214 (214) 13 Bang 141 36 Cn L Jour 123'» H W Scott v E nperor 
convicted by ll gh Court on unan mous verd ct of jury ^ Appl cation under Cl 39 Letters Potent 
leave to fippcal 1 es — Tests in determining whether case fobs w thin Cl 39 ment oaed ) 

( 33) *’0 AIR 1933 Nag 216 (216) 29 Nag L B 340 31 Cri L Jour 934 Zhaprya Ko idba v 
(A non Chartered II gb Court cannot grant leave In such cases special leave of Privy Counc 1 to 
appl cd for Hote Now the Nagpor II gh Court Las got power undents Letters Patent Cl 31 to gm 
leave ) . 

v, n Mt guide tho Coott In groo 

. Entnor (Lin) Ut“>” »“ 

Rctlon stated ) 

Q een] 


Nga Iloong v 
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Fri\y Council for the entertammcntofappcala in ctimmal matters* An appeal to the Privy 
Council is now provided for by sub s (4) of S 4UA introduced into the Code by Act 2G of 1943. 
The Prny Council may also grant special lea^e in siiecial cases® In anj case, the Privy 
Council will not interfere with the course of cntninal proceedings in British India unless it 
13 shown that, by a disregard of the forms of legal pioccss, oi by some Molation of the 
principles of natural justice, or otherwise, substantial and grave injustice has been done.® 
*” * granted by 


OR 159 : 

ILR (1940) Lali 400 (TC), Hort liam Stngh v Emperor (Pnvy Couned may not grant special leaxe 
to appeal nnless it be shown that by a disregard ot the farms of legal process or by soma violation of 
tho principles of natural justice or otherwise, substantial and grave injustice has been done ) 

.( 39) 20 AIR 1939 Cal 693 (685) ILR (1939) 1 Cal 187 41 Cn L Jour 59, C B Plueknett v Emperor. 
(’36) 23 AIR 1936 P C 160 (165) 37 Cn L Joor 679 (PC), D R lianouf v. AUorney-Oeneral for 
Jersey. (There is no Order in Council, Charter or other instrument of authority from which it can be 
inferred that the King's prerogative to allow an appeal, if ao advised, has been taken away in criminal 
matters ] 


Special leave granted ) 

(’25) 19 AIR 1935 P C 180 (180) . 49 Bom 455 26 Cn L Jour 1419 (PC), Ilannuint liao v Emperor, 
(1864) t Suth W B P C 13 (13) 1 Moo P C (hS) 972 1 Sar 860 .1 Sutber 401 9 Moo Ind App 169 (PC), 
In. re Joy Exssen Uookerjee ‘ 

( 33) 90 AIR 1939 P C 191 (125) . 34 Cn L Jour 399 39 Sind L R 710 (PC), Duarkanath Tarma v. 
Emperor (If the High Court refuses, speenU leave may be obtained from Privy Council ) 


(Approver’s evidence challenged — Other evidence sufficient to support conviction — Nc interference ) 
(•46) 33 AIR 1946 P C 1 (Gj • 7J Ind App 270 ILR (1945) Lab 451 922 Ind Ca. 189 (PC). Chainehat 
Singhv Emperor (Misreception of evidence) 

(’45) 32 AIR 1915 P C 140 (143), DanteJ Temth v King {Pn\y Council wiU not interfere with Judge's 
discretion in bolding joist trial ) 

(’43) 30 AIR 1943 V C 211 (216) • 45 Cn L Jour 241 210 Ind Cfts 5K9 Otto George Ofeller v The 

King (The Privy Council do not sit os a Court of Cnminol Appeal, for them to interfere with a 
criminal sentence there must be somcthiog so irngular or so outrageous as to shock Che very ba'is of 

I ■ ■ ■ ' • " ■ ■ 126 

• • • vidfDCe 

. ■ ■ . • . . •• f The 

King (A mere imsdircetion on the part of the Court biJow, as for eiamp'e, in the oimisjoo of impm- 
l^r c\iJence, will not suffice if It has not Jed to ujostlce of a grave character Nor does the Judicial 
CominUlce adiLe Interference merely because they Ibemstlvcs would Lave taken » diSc-ect new of 
the evidence admitted ) 

(43)30 AIR 1943 PC 4 (T) : 44Cn L Joor 1 : 903 Ind C*. 453 (PC). ila’h’x\ OhJi r-iir. v TU 
King (kthcre In a trut with the aid of assessors the assessors are diTcted ty Uw to give tbcir op mon 
in opin Court, the failure to do so roost yrifra /ocm amount to t-ch a dcregord cf the f *»! of 
justice ai to lead to S3l.*tact,al and grave ujwstice wiiImi the rule ad-'pud ty iLe Lesrd in deoLog 
with criminal apprwls.) 

<41)29 AIR 1941 PC JS2 (133, 134) : InJ An* : I L R (1942) Ixh 32 I L B(19«1) Far 172 : 
43 Cri L Jour 1 : 196 Ind Cos C92 (PC) .ValLemwf y 




2140 IS 404 N 2] 


NO APPEAL LIES UNLESS OTHERWISE PROVIDED 


( 43) 30 AIR 1913 Lah 210 (210) ILR (1913) Lah 409 44 On L Jour 714 203 Ind Cas 27 (FB) In 
the mailer of L a?i Advocale (It nould interfere if the trial bad taken place m the absence of the 
accused or if a Court bad refused to bear his defence or had prevented him from calluig relcvaot 
witnesses ) 

( 17) 4 AIR 1917 P C 25 (26) 39 Ind Cas 311 (316) 44 Cal 876 41 IndAppl37 13 Nag L B 100 
18 Cri L Jour 471 (PC), Dal Singh 7 Emperor 

( 39) 26 AIR 1939 Cal 682 (684 685) ILR (1939) 1 Cal 187 41 Cn L Jour 59 C E Pludnetl v 

Emperor 

( 38) 25 AIR 1938 P C 130 (130, 135) 39 Cri L Jour 452 65 Ind App 153 32 Smd L R 176 ILR 

(1938) 2 Cal 295 (PC) Babvlal Chovsl han% t Emperor (Mcrelj because special leave is granted t 
cannot be said that the ordinary rules 1 miting the exercise of jnri«d etion by the Privy Council in 
criminal matters cease to apply ) 

(37) 24 AIR 1937 P C 108 (113) 38 Cn L Jont 603 (PC) Alexander Kennedy \ The Ki g (Tbe 

proposition that in every ease m which there was matenat for a successful challenge to the empane-1 
ing of a juror and it was not made for excosahle reasons an adverse verdict should be set as de is 21 
founded and is contrary to the well settled ptinc pies laid down by the Pnvy Council with regard toils 
intervention in criminal matters ) 

(37) 24 AIR 1937 PC 119 (121) 38 Cn L Jour 498 64 Ind App 148 ILR (1937) Bom 711 (PC) 

Fahira v Emperor 

{ 37) 24 AIR 1937 P C 179 (180) 38 Cn L Jour 573 64 Ind App J34 ILR (1937) Lah 371 31 S nd 
L R 300 (PC) Mangal Singh v Emperor 

( 36) 23 AIR 1936 P 0 160 (168) 37 Cn L Jont 679 (PC) D It lianoufy Attorney General for Jem j 

(The Board has always treated applications for leave to appeal and the hearing of criminal appeals ^ 
admitted as being on the same footing — No inlerferenco on ground of mudirectlon or Irregular fy ) 
(36) 23 AIR 1936 PC 199 (200) 37 Cn L Jour 833 17 Lah 488 (PC) Xnayjt ZTiiin v TwpfW 
(36) 23 AIR 1036 P 0 242 (248) 37 Cti L Jour 914 Mahadeo v The King (Pnvy Councl 

interfere where fundamental rules of pracl ee necenaty for safe admmutration of just ee 
tion of prisoners have been neglected ) . 

( 88) 28 AIR 1936 P C 289 (301) 37 Cn L Jour 963 (PC) Stephen Senevirafne v The King (Tr it '=7 
jnry— Irrcgnlar procedure— Judge and jury along with acco^ and counsel vis tmg scens of o “1“^° ^ 
— Jndge alone questioning some witnesses present there — Experiments performed by doctor n 
called as witness and sot sworn •— Jury divided and not sitting together at tune of experiinsDts 
Proceedings held to be irregular so as to call for interference ) , 

( 36) 44 Mad L W 694 (695) 1936 Mad W N 1248 (PC) Sodeman v Hex (Whether language □ 
summiBg up case to jury was enough clearly to bring matter borne to jury is net a quest on el r* 
importance and is no ground for interference ) 

( 35) 22 AIR 1935 Bang 214 (214 2181 13 Rang 141 30 Cn L Jour 128'> E W Seott v Emyrror 
{ 27) 14 AIR 1927 P C 44 (49) 6 Rang 63 51 Ind App 96 28 Cn L Jour 259 (PC) Abdttl Pahman 
V Emperor , 

( 32) 19 AIR 1932 P C 234 (234 235) 59 Ind App 233 13 Lah 479 31 Cn L Jour 18 (PC) Eoi » 
Singh V Emperor ,, ; 

(31) 18 AIR 1931 PC 112 (114) 53Alim 58 Ind App 152 (PC) APIeaderv Jiidgeso/ 

Court of fudicalure Allahabad (No mL>camage of justice — Leave refused } , 

( 31) 18 AIR 1931 P 0 111 (111) 12 Lah 280 58 Ind App 169 32 Cn L Jour 727 (PC) Bhagoi 

Singh V Emperor (Leave not granted when there is no case on merits ) 

(‘21) 8 AIR 1921 r C 24 (25) 22 Cn L Jour 174 44 Mad 297 48 Ind App 35 (PC) 

D) ora V Emperor (High Court in revis on enhancing the sentence to transportation for four 
years— Sentence unauthorized by law — Substantial injost ee } 

( 11) 12 Cn L Jour 100 (100) 9 Ind Cas 581 (PC) BircA v Emperor 

( 13) 14 Cn L Jour 577 (579) 21 Ind Cas 369 36 Mad 501 40 Ind App 103 (PC) Vailhinai} a ’ 
Emperor (Reception of inadmissible evidence and its use causing great prejudice to accused a 
absence of cel able evidence— Substant al injost ce done ) 

(24) 11 AIR 1924 CalSlS (519) 26CrlLJoac52 Darendra Kumar y Emperor . 

(•25) 12 AIR IQ-’S P C 305 (306) 27 Cn L Jour 228 (PC) Shafi Ahmad v Emperor {Peirj Coaoca 

will not interfere on the ground of mUd rection to jury ) . 

( 14) 1 AIR 1914 P C 116 (125 126) 1914 A C 644 41 Cal 10'’3 8 Low Bur Rul 16 41 in 

App 149 15 Cri L Jour 309 (PC) Channing Arnold v Emperor (Do ) 

(13)15CriLJoucl44 (141) 22 Ind Cas 496 41Cnl668 40 Ind App 211 83 L J P 0 15^ (IW 

Cliffords Emperor (Do) 

(25) 12 AIR 19'>5 P C (53) C Lah 45 52 Ind App 121 26 Cri L Jour 10‘’0 (PC) Pwra 

1 mperoT (Wrong interpretat on of sect ons of Acts does not justify interference by Privy Council ) 

( 0‘’) 25 Mod 61 (93) 28 Ind App 257 11 Mad L Jour 233 2 Weir 271 8 Sat ICO 3 Bom u 

510 5 Cal W N 8GC (PC) Sulramania Iyer v Emperor 
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2a Appeal to Federal Court — Tho word ‘judgment in s 205 of the 
•Gorernment of India Act, 1035, is comprchcnsno enongh to mcludo a judgment in a criminal 
case ^ Hence, the Tedeial Court has jansdiction in criminal as well as in ciril cases ^ An 
appeal will, therefore, ho to the Federal Conit from tho decision of a High Court m a 
cniuinal case 

3 Limitation Note 9 on Section 419 

4 “By any other law.” — As is seen lu Note i abo\c, a right of appeal must 
he conferred e-'ipresslj bj a statute If the right is created by a lulo of the Go\ernment 
■=uch a rule must not he ultra tires of the statute conferring the rule making power * An 
order may bo that of a criminal Court jet there will 1 m no appeal unless one is piotided 
for bj the statute* There is no right of appeal when a special or local Act lajs down that 
sentences passed thereunder m cnminal cases are final 

[Sm ( 14) 1 AIR 1914 P C 155 (IC^, 163) 15 Cn L JoBc (PC) I6r<i7iiw v Empooi (Practice of 
the Privy Council stated— Case Irma lions Eong) 

■{ 13) 15 Cn L Jour 305 (309) 1914 AC 221 2J Ind Cas 6 j7 (PC) Louts Eduard Lanier v The 
Exng (Crown was directed to pay costa of successful eppcllaat — Case from Seychelles ) 

(1887) 12 App Cas 459 (487) 16 Cos C C 241 56 L T 615 36 W R 81 In re Ditlel (Case from 

British Honduras ) 

( 04) 8 Cal W N sliu, Pav\da Lhan t Emperor 

(9®) 22 Bom 5*3 (53“’) lad App I 7 270 (PC), .Bdl Oanjadhar Tilak v <^uecn Empress] 

JtUo «ce S 297 Noto 13 and Letters PaCcot Calcutta. Cl 41, Note 3 
Note 2a 

1 ( 89) 2C AIR 1959 EC 43 (54) 40 Cn L Jour 468 ILR (1939) Kar (EC) IS-* 1959 P C B 159 ILR 
(1040) Lab 400 (EC) lion Ram Singh r Emperor 

2 (89) 26 AIR 1039 E C 43 (44 4S) 40 Cn L Jour 468 ILR (1939) Ear (EC) 132 1939 E C R 159 
ILR (1910) Lab 400 (EC) Eon Ram Smgh r Emperoi (Sulaimao J dubious) 

Note 4 

1 ( 91) 16 Bom 505 (509 till) Queen Empre s \ Saipa (Bombay CovorDment R 44 framed under 


under the first part of S 2 (1) W ockman s Breach of Contract Act to rc i ay sum of money received as 
adsance and on failure to comply witb that order scnteneiog under the second part of S 2 (1) of tho 
Act to a term of imprisonment— No appeal ) 

( 72} 17 Suth W R Cr 11 (11) Quemf Lopdanalh Moolerjee (Nooppeal to the High Court under Act 37 
[NWl II] of 1855 from a conviction by tbe Deputy Commusioncr of the Sonthal Pargniias ) 

(72) 17 Sutb W R Cr 11 (13) In re iluhla Dtbee (Conviction undcrContagious Duea-cs Act 14[\ll]of 

(A Commias oner s order refusing 


order of coalLosl oa irntfer 


.J up U 11 All i Ot AOIO I 

( 70) 14 Sutb W B Cr 71 (73), Queen v Vvdhoo Dull (Order of iJagi*trate 1 oiEo defaulter under S 23 
Income laa Act 9 [IN] of 1809— No appeal to Sess ons Court ) 

(Sec ( 10) 11 Cn L Jour S90 (391) 6 Ind Ca* C40 1910 Pun Re So 14 Cr Lis) an Das v Emperor 
(Order ot D strict Magistrate in Inals by bim aa Supenutendent of Hili States under onlers Of Local 
Government outside British India — No appeal to Chict CourL)] 

[But ace (“JJ) 12 AIR 1925 Rang 12 (13) 2IUngS‘»l *6 Cn L Jour 289 Ify Po Lon r Emperor 


3 . .1 

In the ord nary wav Ihe necossarv meaning of the wording of b 8 of the Ord-nicee ouii Le thai the 
ri bt of appeal is alrorateJ and that only lo oertala coses ean oonricLons be reeoQ< lerej at aj as i that 
too not by the H gb Court as such but byayvroona denjnata bv the I rovmcjJ GoTercmtnt,Esa«Iy 


l^Ml la’s an ai peal In anv e 


e tried tinder that 


i cf Act 37 [N\SVn] cf 
AC* -»'=•! A-i 3 nil] ef 
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"Wbere a special oi local law provides a special procedure in regard to appeals, 
such procedure will pre\ail over that of the Code* Otherwise the Code will beapplicalle* 
See section 5 

In Emperor v. Sibnath Banerjt* their Lordships of the Privy Council have held 
that Section 205 of the Government of India Act, 1935, provides one of the exceptions referred 
to in S 404 of the Criminal Procedure Code and hence though an appeal from an order of 
discharge under s 491 of the Criminal Procedure Code does not lie under the Criminal 
Procedure Code, such appeal is competent under Section 205 of the Government of India 
Act, 1935 

5 Appeal and revision — See Section 439. 

6 Withdrawal of appeals — See Section 423 

7. Death of appellant — Abatement of appeal. Sea Section 431 

8, Transfer of territory and appeal, forum. — See Section 1 


405.'" Any person whose application under section 89 for the delivery 
Appeal from order of property Or the proceeds of the sale thereof has been 
rejecting application rejected by any Court may appeal to the Court to which 
for restoration ol at appeals ordinarily lie from the sentences of the former 
tached property. Court. 

1, “Ordinarily he.” — The Court to which appeals ordinarily he is the Court ^ 
which appeals arc normally and m the majority of cases provided for by the statute A 

' 1882 S 405, 1872 and 1861— Nil 

[See (’10) 11 Cti L Jour 420 (427) 6 Ind Cas 959 1910 Pun Be No 19 Cf. Ktng Emperor v Iff 


[See however (’93) 1893 Rat 673 (678), Queen Empress v Louis Franets. {Under S 35, Pabk 
veyaoees Act, no conviction under the Act shall be opes to appeal — Eeld that if a person s 


ien 
' the- 


cas) 20 AIR 1933 Bom 1 (3, 4) 57 Rom 93 34 Cri L Jour 199 (SB), Balhrxshna Ham v. Emferor 


• dar V Emperor 

• . ppcal not to Higo 

. . ■ mgh V Emperor 

• 1 Appeal to 

( 69} 6 Bom H C R Cr 45 (46) Eeg v llalkart Jjaujt (Appeal hes to Sessions Court from decision of 
Zillab Magistrate under S 16 of the Bombay Femes Act ) 

- J '^XI]ofl827) 

; . . Vet. 6 [V] of 


cr a 89 - 

3o«min«nt 

. ilch srro^f* 



ordinarily ue jj 



APPEAL FROM ORDER REQUIRING SECDRITr (S 406 N 1 j 2145 

subordinate Court getting onl> delegated janadiction, as for example, under S 407 subs (2> 
of the Code, to hear apiicals i3 not sncli a Court* 


appeal from onler 406 .* Any person who has been ordered under 

or section 118 to give security for keeping the peace or for 
for good bch-kviour good behaviour may appeal against such order — 

(a) if made by a Presidency Magistrate, to the High Court, 

(ji) if made by any other Magistrate, to the Court of Session 

Provided that the ‘[Provincial Government] may, by notification in 
the ^[Official Gazette], direct that in any district specified in the notificatioa 
appeals from such orders made by a Magistrate other than the District 
Magistrate or a Presidency Magistrate shall lie to the District Magistrate 
and not to the Court of Session * 

Provided, further, that nothing in this section shall apply to persons 
the proceedings against whom are laid before a Sessions Judge in accordance 
with the provisions of sub-section ( 2 ) or sub section (sA) of section 123. 
ft 5u2>iiifuf«f by A 0 for ' Local Government *’ 
b SubsMuted by 4 0 for Local Officiil Gazette ” 

Synopsis 

1 LegtsUtive changes I 3 Heanng ol security appeals 

2 Scope of the section | 4 Second proviso 

^OTE to the Synopsis See the Rotes indicated for the folloirio; top cs 
Appeals from Additional District ilagistmte. See Order of Sessions Jadge on reference under S 133 
Rote 8 —Ron-appealable Bee Note 4 

® “• “K"™* ®'" 2 

Applioability to order for security under special or Retrials in appeals under the scctioa.-S 433— 
local late See Rote 3 Apphcebibty of See Note 3 

1 . Legislative changes — The Code of Crimisal Procedure (Amendment) Act, 
J8 Ixvufl of 1923, by nbicb this sartion was substituted for the old S 406 has introduced 
the following changes in the Ian 

(l) Under the old section there was no right of appeal in cases of orders under s IIS 
read with S 107, t e , orders for security for keeping the peace ‘ The present 
section has conferred this right 

* * Code of 1898, original S 406 

Appeal from order d06 Any prrson ordered by a Magistrate other tlan tlie Di.tr ct 

requiring security for Magistrate or a Presidency Blagistrale, to give security for good behfti lout under 
good beJiauour S 118 may appeal to the District Magistrate 

1682 S 406, 1872 S 2 67, 1861 S 409 

2 ( 03) 26 Mod 6SC (668 659) 2 Weir 202 (F D), Broms Vanar ▼ Emperor (Benson, J , dissenting ) 


r ionSutm 

[See however ( 16) 3 AIR 1916 Mad 1105 (1106) 16 Cn L Jour 439, Hamayya r Surayya (If by 
Government Rotification appeals are prcscotsble to the cubordmate Court directly such Court is one to 
which appeals ordinarily I e )] 

Secifon 406 — Hole 1 


( IS) 14Cri L Jour 63 (63) • 35 AU 103 .ISIol C&f 351. Aiaam Dst t FarhbStngk. 
( 09} 10 Cri L Jour 375 (377, 376) . 3 Ind Cai 774 (Bom) SBfeman Adam v Emperor 
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APPEAL PEOM OEDER REQDIRnO SECUEITI 


(2) Even \n respect o£ orders m good behaviour cases, there nas no right of apjeal 

from the orders of the District Ifogiatrale or tho Presidency Magistrate* Under 
the present section appeals aro pio> ided from such orders to tho Court of Scxion 
and the High Court 

(3) Whereas under the old section appeals la> onlj to the District Magistrate Ite 

present section provides appeals to Courts of Session and the High Court except 
vjherc there is a Government NoUdcation under tho first proviso to the sechon 
bee Note 2 below 

(4) The law has been made clear as to appeals m cases nhero proceedings are laid 

before a Sessions Judge under s 123 of the Code Seo Note 4 below 
2 Scope of the section — The present section, while extending the nght of 
appeal to orders for security for keeping the peace, confines the right onlj to such ordeca as 
fall under s 118 In other words, an order under s lOG as it is not co\ercd h> tbeteinB 
of s 118 read with s 112 still lemains non appealable* See S lOC Note 23 

The jurisdiction to hear appeals in security cases which was vested onlj m the 
District Magistrate js now xested m tho Sessions Judge and the High Court ordinarily Bat 
power has been gixen to the Provincial Government by tho first proviso to tho section to 
direct that in any particular district notified m the Official Gazette appeals from snbordinato 
Magistrates shall lie to the District Magistrate* Before the amendment of the 
appeals fiom the orders of an Additional District Magistrate also laj to the Distric 
Magistrate as the former was held not to be a District Magistrate under 8 406 * The same 
would appear to bo the law under the present «ieclion m cases coxered by the first picviso 
thereof* 

When a special or local Act empowers a Jlagislrate to piocced under the 
sections of chapter Vill of the Code in respect of persons specified in the Act an oroer ? 
the Magistrate for furnishing security is one under s 118 of the Code, and S 403 apph®* 
such an order * 


{ 05) 2 Cti L Jour 650 (551) 83 Cal 948 9 Cal W N 860 Barpachandra Dty ▼ Janmt}oy Dull 
(15)2 AIR 1915 Nag 113 (113) llNiigLB98 16 Cti t Jour 5o5 Emperort Dalh (BeasoaMo 
law atated ) . 

(20)2 AIR IQIO Nag 138 (188) 2lCni:iJoM591 KhushaW Emperor the case ol an ota« 
keep the peace the District Magistrate a powers were limited to the cancellation 
under S 125 ) 

tperor 
r Emperor 


[Sea ( 83) 9 Cal 878 (879) Chand Khan ▼ Empress.) 


Note 2 


Emperor T Ng^ 


1 ■ (Order to 

under 8 106 being no part of a Bentenco Is not appealable ) ^ 

2 See ( 32) J9 AIR l933 Lah 463 (463) 13 Lnh 254 32 Cri L Jour 849, Emperor v Jahangir Chan^ 

3 (21) 8 AIR 1921 Cal 317 (343) 48 Col 874 23 Cn L Jour 229 Maftfindra E/wwl* v Bmperor 

4 ( 3'>) 19 AIR 1932 Eah 463 (463) 13 Lab 254 32 Cri L Jour 849 Emperor t Jahangir 

5 fOS) 2 Cn L Jour 317 (319) 3 Low Bur Rul 21 n Bur L B 120 Nga Tet Fv<^ ^ 

(Section 17, Burmab Gambling Act empowers a competent Magiatrate, who receirca Inlorroat oo 
any F®rwn in his jurisdiction cams his Iiselibood wholly or m part by unlawful gaining ^4 

er9b*“ 


ilflgistratc under 8 3 of the Bnrmah Ojdom Law Amendment Act may proceed in eci-oiuau 


rfror (A 
Viththo 
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The Cocle tlocs not confer n ngbt of appeal from an ordoi of imprispnmcnt m 
alchnlt of fnmisbin" ^ccuntj pi<5«od under s 123* 

3 Hearing of security appeals — An apiwa! fioin an ordir requiring a person 
to furnish security to Iw of gooil behaviour oi to I cep tho peace is thstmguishnble from an 
npj'cal again«t a coiniction m respect of an ofTtnee spccihcallj charged, uhere the onlj 
matter for eonsi leration maj Ixs tho crcilibilitj or otliomf’e of certain direct and positna 
e\ idence ^ In appeals of the former doss it is not unreasonable to insist that the appeal 
shoiJd not 1x5 di po«ed of in a snmmarj manner but bj a judgment shotting on the face 
of it tliat the Judge Ins applied his mind to a consideration of tl c e\ idence on tho record 
and of the i leas raided hj the apiiellant ’ 

\3 to tthethcr nii appellate Court hearing appeals under S 40C has the ixittcr to 
otxler rc trial, <ice S 423 Note 31 \n appellate Court can modify or alter the bond m 
appeal under cl (c) to s 423 ® It has bottcact been held by the Oudh Chief Court that 
Ihc appellate Court cannot enhance Uie amount of sccuritj demanded by the trial Court * 
Bat it has licen held bj the Judicial Commissioners Court of Smd that an appellate Court 
lias poorer to extend the period during orhich secunty is required to bo furnished and 
therebj exti-nd tho perioil of imprisonment to be suDfoced m default although power should 
bo exercised on!) in exceptional circumstances * 

4 Second proviso — Under sub a (’) to s of the Code orhere a peison has 
been ordered to giao security for a period exceeding one year and does not give such 
«ecutit) , tho Magistrate (other than a Presidenej ^fagistrate) is bound to laj tbe proceedings 
before the Sessions Judge for orders ^otnltIlstandlng such reference to the Sessions Judge 
*in appeal from tbe order of tl e Magistrate as such lay as a matter of right to the District 
Magistrate under the terms of s lOC as it stood before the amendment of 1923 Two 
dilTercnt Courts were thus liLel) to be in setun of the same matter at the same time and 
•this state of the law give rise to confl ct of j roceilurc Lndei tho circumstances the High 

icctcss o( tbe Code and demand secutitj under S 118 Against sncl an order an appeal les 
under S 40<3 ot tbe Code) 

•( 97-01) 1 Upp Bur Ral ‘>'’7 (227) Quee t Empress x Nga Hiatt (W tb reference to S 17, 

Oanbling Act) 

€ ( 35] 2^ AIR 193o Rang 363 (363) 13 Rang 287 36 Cri L 3oiir 1610 Emperor x Nga Tun Eu 
Note 3 

1 (16)3 AIR 1916 All 1S7 (197) 33 All 393 17 Cn L Jour 309 Eat Re/ian v Emperor 

2 (16)3 AIR 1916 Alt 197 (197) 39 411393 17 Cn L Jour 309 Eal Eeftart v Emperor 

■( 12) 13 Cri h Jour 9 (9) 13 lod Cas 102 (All) Baba Prasad x Emperor 

( 1C] 3 AIR 1916 All 160 (161) 17 Cri h Jour 167 Sarwan x Emperor 

■( 20) 13 AIR igoQ All 014 (014 CIS) 27 Cri I> Jour 370 Bam Charan x Lmperor (The preparedoess 
of accused to (urnisb security does not relieve tbe Court of this duty ) 

( 09) 9 Cn L Jour 5’8 (519) i Ind Cis 225 (All) Shxam Lai x Emperor 

(13) 14 Cri L Jour 419 (410) 40 Cat 376 SO Ind Cas 403 F,do\ Ilossexn x Emperor (Appellate 

Court should cons dcr the defence evidence of the accused although tbe defence counsel d d not tnalie 
any reference to it) 

■{ 29) 16 AIR 19 9 Nag (330 331) 31 Cn h Jour "O Kashiram v dsaram 
[See esj) 23 Cn L Jour 378 (378) 67 Ind Cas 202 (All) Sunehrx v Emperor (IfaLing only tome 

’ * ' ' ’ ’ nt is perfunctory 

' a/ij Aliesanalt x 

* • ■ 112 bring matter 

^21)9 AIR 1922 N»g 160 (160) 23 CnLJoof394 Paine* v Emperor 
f5ee (“SO) 7 4IR 19 *0 Nag 67 (C7) 21 Cn L Jour 35** Aristil Jabar Ekan x Emperor) 

Al-<o sec S 123 Vote 0 

A (-23) 10 AIR 1923 Oudh 44 (43) 22 Cn L Jour 76C •»4 O C 230 Pstnes} tear BaJ sh S hx 

Impercr (Dccis on proceeds on the ground that tenor of S 4 »3 u against Iccreasmg the aeve ' 

ticnalty imposed by tl c trial Court ) 

5 (36)23 AlRl'>36Smd 12) (1251 37 Cn I Jonr 1003 29 SniLr 353 Emperw 

(4IR19'lf*naiiO 17 nd L R leo 26 Cn L Joar 179 rel ed on ) ’ 
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Courts tried to lay do’Mi complex rules of procedure to mitigate the anomalies It;ri5 
held that the Sessions Judge should proceed to decide the case under reference before him 
only on satisfying himself that no appeal had been prefeircd and m case an apjeal had 
been filed should stay his hand till the dispoail of the appeal and that the i ght of appeal 
under s 406 nas lost as soon as the Sessions Judge passed orders under S 123 ^ Itau 
sometimes held that an appeal under S 406 was meant only for cases m nb ch there was 
no necessity to Jay the proceedings before the Sessions Judge* TJie present sect on by 
enacting the second proMSo has removed the right of appeal in such cases and s mplified 
the law* The right of appeal is however re\ivcd if pending disposal of the reference 
security is offered and accepted masmach as the acceptance of the security has the effect 
of automatically termmatmg the reference* But it may be noted that the said proviso 
affects only cases of reference by the ^lagistrate to the Sessions Judge and 1 as no 
application to cases laid before the High Court b> a Presidency Magistrate under S 1‘’3 

An order passed by a Sessions Judge on reference under s 123 is not an order of 
the Magistrate and therefore continues to be non appealable under 8 406 * 

See also the undermentioned case * 

Appeal fconi order *406A. Any person aggrieved by an order refusing 
refosmg to accept or to accept Or rejecting a surety under section 122 may appeal 
reject Dg a surety against such order, — 

(а) xf made by a Presidency Magistrate, to the High Court 

(б) if made by the District Magistrate, tonbe Court or Session or 

(c) if made by a Magistrate other than the District Magistrate to- 

the District Magistrate 

a T1 9 sect on vras msiried by the Code cf Cr m nal Procedure (AiaendmeDt) Act [SVIIiJ e 
1923 

1 Scope — An appeal lies to the Sessions Judge from an order of a District 
Magistrate reject ng sureties ^ 


idad V Et> peror 
la 




v Etnperor 


Emperor 
V Emperor 
omed Albar 
nperor e Amtr Bala 


(Dec 4cd 


T Ida (Do) 


w Au g (Do) 


( 7S) 24 Bulb W It Cr 12 (13] Queen y Ilogfoo (Under Code ol 1B72 ) 

Also see 8 123 bote 20 and S 410 Note 1 

S ( 30) 17 AIR 1030 Pat 274 (276) D Pat 181 31CriL Jour 858 CAara» i/aWo t I'' 

the bond required U for one year the order reqn res no confinnat on but la subject to ari* 
under S 400 final ) 

Section 406A — Note 1 

J (31)21 AIR 1034 CaU82 (487) 61 Cal 888 35 Cn L Jour OS’ Pflfbah CAaron T EwpffW 



ArrCAL TO THE DISTBTCT M^GISTBATC 
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407.* (0 Any person convicted on a trial held by any Magistrate of 
Appcni from fcnirnfc the Second or third class, or any person sentenced under 
of Mag trafe of Hi o section 349 “(or in respect of whom an order has been 
wond or til rd chsa made or a sentence has been passed under section 380] 

by a Sub divisional Magistrate of the second class, may appeal to the 
District Magistrate 

(2) The District Magistrate may direct that any appeal under this 
Tmn ferofnrpoai lo section, or any class of such appeals shall be heard by 
fir t eks? Mag 4tmtp any Magistrate of the first class subordinate to him and 
empowered by the M Provincial Government! to hear such appeals, and 
thereupon such appeal or class of appeals may be presented to such sub 
ordinate Magistrate, or, il already presented to the District Magistrate, may 
be transferred to such subordinate Magistrate The District Magistrate may 
withdraw from such Magistrate any appeal or class of appeals so presented 
or transferred 

* Ttiese ’WOtd^ ««re hy Itws Code of Cr m oaf Procedare (Amendment) Act 18 (WIHI 

of 

b Sufcjfifii bj \ 0 lor Local Got eminent 


Synopsis 

1 Convicted on a trial 

2 Trial held by a second class Magistrate 

3 Appeals from the Bench of Magistrates el the second class 

4 Transier of appeals by the District Magistrate — Sub.seetien (2) 


bOTE to tl e Synops s See the Notes 
Absence el a sentence no bat See Note 1 
Appeal aga Dst sentence alone See hotel 
Appeals not transferable by Dslrct Magistrate 
bee Note 4 

Oflence under Cattlc-treTi-iss ^ct 1871 SoeNolel 
Transfer of appeal — F rst ela«3 Mag strata not 


od cated for the folloiring top os 
U crebj ord nary Court of apwat— D str ct Ma^ * 
trftte cont nues as such See llote 4 
Tr al partly as first elay and partly as second 
class See Note 2 

Wbat ore not conr ct ons on a tr al See Note 1 
W thdm«nl of part beard appeals See Note I 


1 Convicted on a trial ” — Section 4 of the Cocle of 1872 defined trial as 
the proceedings taken in Court after a charge has been drawn up and as including the 
punishment of an offence Subseriucnt Codes ba^e not defined the term trial as such but 
in S 4 of the pre ent Code the term is dist ngui'bcd as being different from an inquiry 
under the Code A trial under the Code woald imply the proceedings in tthich a person 
stands before a Court empowered to comict him of some offences alleged against hini^ 
Ibe essentials of a trial are thus tbo d arge of an offence and the power in the Court to 
con\ict the offender for the offence The terra convict on denotes the finding of guilty 
as distinguished from aa acqutUal or discharge oO a finding of not guiltj On a conviction 
a sentence wiU follow in the usual course except aii otherwise proi ided by the Code as for 
example in s M 2 The express on convicted on a trial has thus sole reference to cases 
in w hich an accused has been held gutUy of an offence * Bee the language of ss 213 258 
202 (2) 800 (2) 807 (2) and (3) anl 8C7 

• 1882 S 407 1872 Ss 26 fi <7 1861 S 412 

Sect on 407 Note 1 

■ ■ ' , ' I611(FB) Venkatachennayyar EmperCr 

under S 480 a case of conviction on Inal ) 
• • , (The oflcDCC may be under spec *1 or l * 

law e g Merchant Seamen s Act I [t] of 1659 1 

(25) 12 AllI IS" 5 Bang I** (13) 2 Rang 321 26 Cn LJ‘»r 289 A/auny Po Lon v rmperor ft 

*g tpr<r Bona* Roby BegoUuon J697)) 
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It follo\v3 that a decision m T\hich an offence is not in\olved is not a conviction 
on a trial Before the change introduced in 1898 in S 4 (l) (o), an illegal seizure of cattle 
did not amount to an 'offenco and an order under the Cattle trespass Act, 1371 for 
compensation foi illegal seizure was held not to amount to a conTiction on trial and noi 
appealable^ Such an order now amounts to a “conviction on a trial and is appealable* 
An order under s 483 of this Code diiectmg pajment of n monthly allowance in default of 
maintenance is not a conviction on a tnal'® So also, an order under the Workmans 
Breach of Contract Act for icfund of the amount of advance* or an order imposcga 
penaltj and inflicting a sentence of impnsonment’ or to perform a contract under the sad 
Act * or foifciting the security fumi^ed undci chapter VIII,® is not an order of ‘ convict on 
on a trial 

A person sentenced to a fine on summary action under s 480 is not ‘ convicted on 
a trial ’ and an appeal against such a sentence lies onlj imd^r s 480 and not under lb 
section 

The appeal hein^ from a eomiction, the absence of a sentence, as in cases Mm? 
undei S 5G2, la no bar to an appeal” nor will an appeal lie against the sentence alone 
except m cases piovided for in s 412 of the Code’* 


3 (d6)23CnU42 (445) Abdul Wahab 

(88) 15 Cal 712 (712) DMhu v Dene 

( 86) 10 Bom 230 (231) Queen-Empress t Jldj/d DaJihtna 

{ 96) 10 Mad 238 (230) 2 Weir 461 Queen Empress v Lalshms Nayslvan 

( 68) 11 Mad 859 (360) 1 \\ eit 712 In re Kkadar Khan 

( 90) 1890 Bat KO (521) Q^teen Empress v Sadashxv 

( 71) 8 N W P H C n 200 (201) In re Gunesk Pershad 

( 86) 1866 Pun Be Bo 22 Cr p 54 (55) Empress t DaJesh 

(79)1X76^ 711 (712) 

[See ( 96) 23 Cal 800 (301 302) Shama v Leehhu Shetlh 

(1900) 27 Cal 992 (99'^) 6 CalW N 32 Bhagirath* Nath t Gangadhar Jilahanty] , , 

4 (22) 9 AIR 1922 Boip 191 (191 192) 46 Bom 58 *>2 Cri L Jour 6'>4 Darlhol Diming ^ 
Papa Dada 

( 07) 5 On L Jour 86 (86, 87) 29 Mad 517 In re Ponnusamy 
{ 07) 6 Cn L Jour 121 (121, 122) 4 Low But Rnl 10, Emperor v Mi Han Ma 

5 ( 67) 7 Sath W R Cr 10 (11) Queen v Oulam Hossetn (The person ordered against is not a p« 
convicted of an ofience — Per Peacock C J ) 

( 63) 5 Bom H C B Cr 81 (82) Beg v Thahu ^ j 

6 See (19) 6 AIR 1919 Bom 158 (150) 43 Bom 607 20CnLJour31C Emperor r Devappa [» 
'll) order on disobedience of the order for letaod may involve an offence — Obiter 1 

[But see (79) 1 Weir 694 (694) I» « fl’tffjins] . .. 

7 ( 14) 1 AIR 1914 Sind 79 (80) 7 Sind L B 80 15 Cn L Jour 37» Thairto v Emperor (bo«o 
order is the result of a special penal proceeding ) 

8 ( 14) 1 AIB 1914 Cal 909 (909) 16 Cn L Jonr 697 Anu/uf v Aamoraft 

9 ( 78) 2 Mad 169 (170) Ananthachart \ Ananthaehan _ cij 

10 ( 42) 29 AIR 1942 Mad 181 (181) I L R (1942) Mad 687 43 Cn L Jour 397 198 lod Cu 

Inre D K Beddy r.^flil. 

H ( 25) 12 AIR 1925 Cal 329 (330 831) 62 Cal463 26 Cn L Jour 455 BaAainr Mo«a v 

(Marginal note to the sect on Ignores d stinction between order and sentence ) 

(01) 1 CriL Jour 613 (345) 10 Bur L R 321 1904 Upp Bur Bui 7, J/sShiiSV Emperor 
( 01) 1 Cn L Jour 1098 (1099) 1904 Fun Re Ro 24 Cr Emperor v Manohar Das 
1 10) 11 CnL Jont 152 (153) SLowBurBulKO 4 Ind Cas 1027, Ma Cfnf v Emprror 
(17)4 AIR 1017 Lah 413 (413) 1917 PonRcNo20 Ct 18 Crl L Jour 401, I/pafa v Emperor (»“ J” 
to limitation appeal may be filed even after expiry of the bond ordered under S 662 ) 

(Sse also ( 69) 1809 Bat 18 (18) (Accused previously convicted and sentenced— Convict on 
lor another oficnee and sentence to run cODcairently with former — Though sentence Inoj* 
appeal lies against later conviction )] 

Also sec S 662 Note 19 .tmu5tl>« 

12 (31) 18 AIR 1931 Pal 351 (351) 32 Cn L Jonr 1017, Biyhw v Emperor (Appem 

heard ns n whole ) npn<ilon 

[7m (■22) 9 AIR 1022 Nag 71 (72) 23 CrlLJonrTS DheMia Kunhi v Emperor (hasf* 

I cence under S 18 (•’) Motor V ehicics Act fs part o! the sentence on conviction and appea* 
AUosccS 412 Notel S 421, Note 1 and S 423, Note 7 
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2 Trial held by a second class Magistrate. — Accortlms to tlip wonlmg of 
S 407 it IS not the comictioii Ij r second class Magistrate but the holding of a trial bj 
such Magistrate that determines Ihc forum of the appeal * Where a second class Magistiato 
in the course of the procccilmgs in Uio same case is insestcil uitli first class powers the 
question nrisca whether the apical lies to tho District Jlngistinfo under the section or to 
the Court of Session MTicro the trial nas completely held by tho Aragistrate ns a second 
class Magistrate but the higher ixmers ncro confeircd only at the tune of the judgment 
there is no doubt that the appeal lies to the District Magistrate* Smiilnrlj, ivhcrc most 
part of the trial is held by the Magistrate as a first class Magistrate as for eaample ulien, 
after examining eight prosecution witnesses as second class Sfngistrnto tuo more prosecution 
•n itnesses are examined and charge frameil and the case concluded as a first class Magis 
trate, the appeal lies to the Court of Session* \lso in cases uhero onlj a small part of 
the trial is held h> the Magistrate as a first class Magistrate,* the appeal has been held to 
lie to the Court of Sc«sion, app.ircntlj on the ground that if anj part of the tual is held 
by the Magistrate ns a Magistrate of the first class and tho case lias been concluded by 
bim, it must be considered to be a trial held bj i Magistrate of tho fii-st class The Madras 
High Court in Venlatarcddi ^ Ramayya,^ seems to be of the opinion that n conticUon 
by a first class Magistrate and not the trial is tho determining factor See also the under 
mentioned ease® of the Bombay High Court to a similar oftect It js submitted this is 
against the current of authority m India See also 8 39, ^oto 2 and s 410, ^otc s 

'Wliorc a second class Magistrate submits a case under S 849 to n first class 
Magistrate, an appeal from the sentence of the first class Magistrate falls under S 403 and 
not under this section, although the first class Magistrate passes his sentence without taking 
further e^ idence and so the trial should be considered to have been held by the second 
class Magistrate * 

3 Appeals from the Bench of Magistrates of the second class 
^Vherc a trial Bench is composed of Magistiatee of the second class but is in\eated, os a 
Bench with first class powers, appeals from the decisions of the Bench lie to the Sessions 
Judge and not to the District Magistrate ' 

Sec also s 414, Note 3 

4. Transfer of appeals by the District Magistrate — Sub.section (2) — 
The District Jlagistmte may, under the powers conferred hy the sub section transfer only 
Note 2 

1 ( 2j) 12 AIB 192i> Pat 472 (472) 26 CnL Jour 914 Skcnbhatijan SvigJi ^ Emperor 
( 32) 19 AIR 1932 C*1 460 (461) 33 Cn L Jour 516 Baramaddi y Majorah 

2 ( 42) 29 AIR 1942 Put 107 (108) 43CnIjJonr7 197 lod Cas 87, i>ro»an<fan JJn/itoa r Chahtor 
Mahton (Judgment ii no part ot tnal ) 

(32) 10 AIR 1932 Cat 460 (461) 33 Cri L Jour 516 Biiravtaddi v Vagorah 
( 08) 8 Cn L Jour 43 (49) 4 Low BorBnl 239, Lmperorr tfga Paio 

3 (’43j 30 AIR 1043 Bom 94 (95) 44 Cti L Jour 481 206 Ind Cas 75 (DB) Fiiiperor v Aimii 
Sakharatn 

( 27) 14 AIR m’? Lab 138 (139) 28 Cn L Jour 50, Durgadas v Emperor 

(*27) 14 AIR 1927 Bom 560 (366) 26 Cn L Jour 474 Emperor y Vaganlal Jhaterchaiul {ii "ber 
powers were conferred after charge and before coiKluiiioa of Inal ) 

4 ( 25) 12 AIR 19‘’5 Pat 472 (47'’) 26 Cn L Jonr9l4, SJiwifiajan Siiij/j v Emperor (The Jfagntrale 
was vested with first class powers sometime before the heann; of the arguments.) 

C27) 14 \IR 1927 Lab 393 (399) 8 Lab 203 28 CnLJour 781, BaluPam r Emperor (Higher 

powers conferred when the Sfagistrato concluded the trial ) 

5 C^S) 15 AIR 1928 Mad 55 (55) 51 Uad 257 29 Cn L Jour 71, (Trul contiuued as first clas, Magis 
trate — Case renumbered after higher power* — Conyietion as first claas Magistrate ) 

6 (43) 30 AIR 1913 Rom 91 (95) 41 Cri L Jour 481 200 Ind Cas 75 (DB) Emj^ror t Aiun 
Snitfiarani 

7. (37)24 AIR 1937 Ovl 381 (396) 39 Cr TaJ 090 I LK (19J7) 2 Cal 469 Atsfion Si»y7i r Emperor 

Note 3 

1 (31)21 KIR 1931 Bom 176 (177) 36 Cn L Jour 592, ATmperor y Bf im35<n Si/arani 
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appeals^ and, again, on]y snch appeals os lie to tun “under this section," that is to ay, 
appeals from comtctions He cannot tmnsfer any other class of appeals from his Court 
under this suh section^ Nor will the poner to hear appeals on transfer render the Court 
of the first class Magistrate, the Court to whidi appeals “ordinarily he" within the meaning 
of s. 195 (3) The Court of the District Magistrate will continue to he such Court notmtb 
standing that appeals under S 407 may be presented to a subordinate Magistrate's Court 
under the subjection * 

The pow er of w ithdrawal of appeals vested in the District Magistrate can be exercbed 
at any time exen though an appeal may be part h^rd before the subordinate Magistrate* 
Once an appeal is withdrawn the District Magistrate becomes solely responsible for the 
disposal of the appeal and he is not bound by any opinion formed or recorded by to 
subordinate Blagistrate prior to the withdrawal as to the necessity of examining further 
evidence in the case ® 


408.*^ Any person convicted on a trial held by an Assistant Sessions 
Appeal from sentence of Judge, a District Magistrate or other Magistrate of the 
Assistant Sessions Judge oe first class. Or any person sentenced under section 349 
Magistrate of the first cla's ‘‘(or in respect of whom an order has been made or 
a sentence has been passed under section 380] by a Magistrate of the first 
class, may appeal to the Court of Session : 

Provided as follows : 

b - i * * * * 

(6) when in any case an Assistant Sessions Judge or a Magistrate 
specially empowered under section 30 passes any sentence of imprisonment 
for a term exceeding four years, or any sentence of transportation, the 
appeal “(of all or any of the accused convicted at such trial) shall lie 
the High Court : 

(e) when any person is convicted by a Magistrate of an offence under 
section 124A of the Indian Penal Code, the appeal shall lie to the Hig 
Court. . 

a These words were tnurted by the Code ol Criminal Procedure (Amendment) Act, 18 [WltlJ 
1923, Section 112. ..pj 

b Clause (a) ol the proTlso was repealed by the Crimmal Law Amendment Act, 1923 (12 [it 1 

1923), Section 23 - — - 

• 1882 Ss.408,31; 1872 • Ss 79, 269, 270, 18 ; 1B61 ; Ss.409, 22 ^ 

Note A 

1. (1900) 2 Bom L R 636 (539), Ba» Harka v. S^taram Kalian (But not any reruional work ) ^ 

2. (’43) 30 A I R 1943 Jlad 50 (51) ; I L R (1943) Alad 303 ; 44 C« L Jour 177 * 204 Ind Ca» ■ 
Rathnasxcam}/ Filial v Itajarainam PiUai (Appeal under S. 476B ) 

(’42) 29 A I R 1942 Mad 181 (182) : I L R (1942) Mad 587 : 43 Cn L Jour 397 : 193 Ind Cas £•»» 

- . /« -. 486(1). CryW 

. > ! . • * • ■ (For example 

■ • ■ . )f Section 193 (3) ) 


( 03) 30 Cal 394 (39C) 5 7 Cal W N 114, Sadnlal T JlamcJlum (For purposes ol S 195 (5) ) 

(’01) 1 Cri L Jour 422 (424) * 27 Mad 124, In re Svhbamma (Do ) 

(’29) 10 AIR 1920 Cal 172 (173) 66 Cal 824 . 30 Cci L Jour 658, ilohxm Chandra ▼ Emperor 
[But see (’95) 18 Mad 487 (190) . 2 Wetr 165, Qiteeii Empress t Subbaraya PiUai (This 
Influenced by the words “shall be presented” used in the aectioa In the Code ol 1833 — Dijtiogu 
in 20 Mad 656 )} 

4. ( 08) 7 Cri L Jour 329 (330) : 31 ilad 277 ; 19 Mad L Jour 89, In re Alagii Ambalaru 
S (’08) 7 Cn L Jour 329 (330) : 31 Mad 277 ; 18 Mad L Jour 89, In re Alagu Ambatam 
Also sec S. 439, ^ote 10 
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1 Scope 

2 ' Convicted on a trial 

3 “Trial held by ' 

4 Sentence under section 349 


Synopsis 

5 Order or sentence under Section 360 

6 Court oi Session 

7 Proviso (b) 

6 Concurrent sentences 
9 Proviso (e) 


horr to the Synopsis See the >.otcs ind cated lor the folbwmg topics 


Agency tracts See Note 6 

Assistant Ses' ona Julge becoming ScssonsJodge 
— Appeal See Note 7 
Bntuh Balach Stan See Note 6 
DL=trict Magistrate as special officer id Native 
States See Note 7 
Leg slat ^e changes Sec Note 5 
Merchant Seamen s Act (1 [I] of 18o9l See Note 6 
No appeal by accused sentenced to more than four 
Tears— Effect See Note 7 


Sections 30 33 and 33 See Note 4 

Sentence cvceeding lour years contrary to Ss 33 
and 33— Appeal See Note 4 

Sentence is substantive sentence Sec Mote 7 
Tn il for more 11 an one offence Sec Notes 8 and 9 

Trial partly as first class and partly as second 
class See Note 3 

Tiro Sessions Divisions Sec Note 6 


1 Scope — Section 403 13 a general piovtsioa conferring a right of appeal in the 
cases mentioned therein The section, botretcr must bo read subject to the excaptions and 
modifications embodied in subsequent sections tiz , sections 412 413 and 414 ^ See also the 
undermentioned case * 


2 ‘ Convicted on a trial.” — The section confers a right of appeal on a 
person convicted on a tual and bcnco tbe absence of a sentence as in casos vbere be is 
^ealt with under s SG2 does not affect bis right of appeal ‘ See also S 407« Note 1 


3 " Trial held by ” — As to nbetber trial includes judgment see s 410, Note 2 
and s 404 NOto la 


As to an appeal from a comiction rrliore a second class Magistrate 13 invested with 
higher poners in the course of the case see Note 2 on 8 407 and Notes on 8 89 See also 
S 404 Note la 

The 4Nord trial in this section is not confined to a trial ivitb the aid of assessors 
only It applies to a trial either with the assessors or with tbe aid of a jury* 


Section 408 — Note 1 

1 ( 37) ”4 AIR 1937 Cal 394 (39} 896) 38 Cn L Joflr 990 I L E (1937) 2 Cal 469 KMhon Singh y 
Emperor (Sect on 408 does not lim t in any way operation of S 413 — Sect on 413 apphes even when 
sentence is passed under S 380 or S 349— First class Magistrate in ease eabmitted to him under S 349 
sentencing accused under S 328 Penal Code to fine below Bs 60 — Appeal from such conTictioa is 
barred under S 413 nOtwitbsWodingS 408) 

( 11) 12 Cn L Jour 389(399) 33 All 510 11 lod Cas 253, AfnmT £mperor (Sect on 413 is an except on 


to the gc leral rule laid down m S 403 ) 

(31) 18 AIR 1931 Cal 042 (643) 59 Cal 19 33 Cn L Jour 90 AlNxr All v Nmperor (Do) 

{ 19) G A 1 R 1919 Pttt 656 (557, 559) 20 Cn L Jour 545 4 Pat L Jour 435 Phekujha v Emperor 
<Do) 

( 13) U Cn L Jour 170 (171) 19 Ind Cas 170 15 Oudh Caa 386 Sheopal r Emperor (Do ) 

< 10) 11 Cn L Jour 15'} (152) 4 Ind Cas 1037 5 Low But Rnl 129 litt Chit Su v Emperor (Sections 
412 413 and 414 arc exeeplioos to S 404) 

2 ( 10) 11 Cn L Jour 426 (427) C Ind Cas 9 j9 1910 Pun Be No 19 Cr Emperor v Ahm Kkatun 
(Tnal of offence under Front er Crimea Regulation — Tr al by first class Ifagutratc — Appeal Lea to 
S(S ona Judge) 

Note 2 

i (40)27 AIR 1940 Rang 223 l’2t) 1910RangLB881 UCrLJ Vi, Shankar Sukvly Tbs Einj 
(-26) 13 AIR 1926 Bom (383) 27 Cn L Joor 673 Uadliav v Emperor 
<14)1 4IR 1914 All 543 (544) 37 All 31 16 Cn L Jour 43 rmperor t Ghasile 
( 35) 22 AIR 1935 Mad 157 (156) SiMadSlT 36CnLJout5S9 ifovaiuiv Nadar t Fala EMilubein. 
<•24) 11 \lR19’t All 7C5{7CC) 40AU6^»3 25 Cn L Jour 1214 /lira Lal r frmpercr 
Note 3 

1 ( 41} 30 A I R 1913 Oulh 322 (Jit) 41 Cri L Jour COt 207 Ind Cos 427, R^ayiranfa T Sar^ 
(Sos. ons Judge can di<;x>-c of •rr'iiil by going into fact and Is not loufid to order a re-tnaL) 
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4. Sentence under section 349 — In a case submitted bj an infeuor Magu 
tnte under S 349 for severer punidunent the District Magistrate or the Sub divisional 
Magistrate to nhom it is submitted cannot pass a higher sentence than he is empowered 
to inflict under S3 32 and 33 ^ See proviso to suh a (2) of S 349 Again S SO authorizes tbe 
Provmcial Gov ernmont to empower the Distnct Magistrate or any Magistrate of the first 
fin ss to try, as a Magistrate all ofitences not punishable with death Now, suppose the 
Magistrate to whom proceedings are snhmitted under S 849 is a Magistrate empowered 
under s 30 can he pass a sentence more severe than ho is empowered to inflict under 
S3 82 and 33? It has been held that he cannot do so, that m such a case the said proviso 
to s 349 Will prevail and that even sbonld the Magistrate sentence him to imprisonment 
for a term exceeding four years, the appeal will lie not to the High Court under provbO (hi 
to s 408 but only to the Court of Session * 

5 Order or sentence under section 380 — The amendment of 19^3 malmj 
an order or sentenco under s SSO appealable to the Court of Session has given legislate 9 
sanction to the view expressed to that effect in the undermentioned case * 

6 Court of Session ^Vhere, m a distnct there are two sessions divisions aa 

appeal from a conviction by a hlagislrate having jurisdiction over the whole district he^ 
to the Sessions Judge of the division wjtinn which the headquarters of the Magistrate aw 
situate, irrespective of the place of offence ^ 

Where a sessions division covers two distiicts an appeal to tlie Sessions Court can 
be heard in anj one of the places It is a mallei of discretion for the Sessions Judge when 
the matter comes before lum on appeal, to decide in which district it shall he heard 

In Agency Tracts to which the Code of Criminal Procedure is extended an appeal 
from the Agency Magistrate of the first class lies to the Sessions Judge of the Agencj 
Tracts and not to the non agency Sessions Judge * 

The Code being extended to British Baluchistan a Court of Session m the sa 
territory has all the powers m lespect of appeals as are conferred by the Code* A sentoo® 
of the Justice of the Peace under the Merchant Seamen s Act (l [I] of 1859) is apreatab e 
to a Court of Session ® 

7 Proviso (b) — This proviso says ‘all or any of the accused convtcted at 
trial An appeal therefore b> an accused person sentenced for n term not exceeding wu 
lears will lie to the High Court* even though no appeal has been pref erred by anot^^ 

Note 4 

1 ( 73) 1873 Pun Be No 2 Cr p 3 (3) Crown v Rahim 

2 ( 07) 6 Cri L Jonr 289 (290) 4 Low Bar Kul 53 N^a Pj/a v Emperor 
Also see Note 7 S 34 Note 3 and S 349 Note 19 

Note S , . (> 

1 { 16) 2 A I R 1915 Bom 2G3 (264) 16 Cn L Jour 738 Emperor v Bhtmappa (Case subrnHW ^ 
first class Magistrate under S 662 — ConTjcUon by Ihe Magistrate under S 380 is that of a fiB *■ ’ 
Vlagistrate— Appeal hea to Court of Session ) 

Note 6 

1 (06) 4 CrlL Jour413 (444) 16 MadLJ 444 1 Mad Ii Tim 402, Potfaiaf v -Tmprror 

2 (31)21 AIR 1931 Pat 643 (043) 36 Cn L Jonr 371 163 Ind Cos 576 JDraffcart Ea» v 

3 (1*’) IS Cn L Jour 650(852) 17 Ind Cas 786 (Mad) Publxe Proseculor t Sadananda ralnatfi 

rS« also (37) 24 AIR 1937 Mad 17 (19) 38 Cn Ii Jour 81, Alla Satyam v Emperor (SnWiTi«o“ 

Magistrate also esercis ng pow eta na Ass staiit Agent in Agency Tract—Distnct Jfag strate also ac 
as Government Agent — District Magistrate transferring caacs (oflenco in one of them in 
trial to Sab4iviSiona1 Slagistrate — Both cases decided by him la capacity of Sub^ visional Mi^ 

— Appeal ] es to Sessions Judge and not to Government Agent )] 

4 ( 29) 16 AIR 1929 Lah 187 (189) 30 Cri I» Jour 918 Banis/teld v Emperor 

5 (1BC5) 2 Mad n C R 473 (473) 2 VVeir 461, Jn re IT 3/ Fiani 

Note 7 

1 ( 15) 2 AIR 1015 AU 20 (20) 16 Ctl L Jour 353 Rtcliha v Emperor 
(31) 1931 Mad W N 1068 (1068) Perumalr Emperor 
( 07) 5 Cri L Jour 496 (496) 17 Mad T Jour 218, Palam Koravan v Emperor 
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acciv=cyi who lias been ocntmcc*! m the same case for ft term exceeding four jcirs® 

The “«cntencc" jn proviso (b) has reference only to the substantne sentence of 
impii'^onment apart from any ‘^ntenceof ulnppingorfinoor imprisonment m defanltof fine * 
^^’hcn ft Magistrate emponerfd under S 30 of the Code passes a sentence referred 
to 111 this prOMSo, the appeal lies only* to the High Court * Where, however, the Magistrate 
IS not so empow ered* or Ins not acted in exercise of such poa era * the appeal i\ ill lie only 
to the Ojurfc of Session 

Where an Assistant Sessions Judge conxicts and sentences an nccused for a term 
less than four y cars an appeal lies only to the Court of Session and the fact that at the timo 
of the appeal the Assistant Sessions Judge himself became the Sessions Judge mil not givo 
a right of appeal to the High Court ^ 

MTiere a District Magistrate appointed ns a special ofticer to try a criminal case 
in a Native State, convicts and sentences the accused for the term mentioned in pro\ iso (b), 
no appeal will be to the High C'Onrt ns he did not act ns a Magistrate of the first class 
under the Code ® 

An order of detention m Borstal School is not ft sentence of imprisonment uithio 
the racamng of this proviso * 

For "concurrent sentences," sec hote 8 below 

( 11) 13 Cri L Jonr S3G (239) 10 lod C&s 378 (Lab) TIardil Singh i Emperor 
[See ('93 1900) 1893 1900 Low Bar Rot 616 (518) Nag Po Saing v Emprese 
('97-01) 1 Upp Bur Bui 94 (95) Queen Fmprets v Nga Tun Daw 

WOO ViiTi V.O 38 (M) WOOBwLB?* 50 Quttrv Ewpms x 

1 80) 1680 Pua Be bo 36 Cr p 69 (90) Jeytu Hal t Bmpresi. (Several ebargea at ooe trial agamst 
an accused — For the aeoteoce of some charges appeal l;iDg to High Court — Appeal from lesser 
sentences ou otber charges alsO ties to High Court )] 

2 CSe) 13 AIR 1926 All ICO (160) 27 CnL5ourl75 Debi Din v Emperor 

(’IS) 2 AIR 1916 AU 856 (357) 37 All 471 16 Cri L Jour 606. Eardayal * £mprror 

('16)3 AIR 1910 Lah 441 (441) 1916 Pun Re No 5 Cr 17 Cn L Jour 299, Ahmad Khan v Empiror. 

3 ( 34) 21 AIR 1934 Oadh 483 (433) 35 Cri L Jour 1368. Shaggan v Emperor 

( 16) 6 AIR 1918 Lab 334 (384) 1918 Pun Rc No 19 Cr 19 Cn L Jour 742 Ehuia DaKhsh y. 

ymperor 

(in/iA (vn 1 T _ TP_. T> I ce /»•«> V - w* - - f 

. ' fiinperor ] 


( 20) 7 AIR 1920 Cal 87 (69) 47 Cal 154 21 Cn L Jour 386, Kauem Ah r £iitperor ] 


■ roirn (If it appears from the sentence 

aI^-Brded that the Magistrate has acted in the eierciae of enhanced powers, appeal lies to High Court 


■ * • • . I . Loll T Emperor. (In 

huch a rase, it is open to the Oi&ciating Sessions Judge, ou receipt of the appeal, to either send the case 
to the High Court for di posal or to adm t the appeal and postpone it till the return of the Sessions 
Judge) 

6 ('10) 11 Cn r, Jour 390 (391) 6 Ind Cas C40 1910 Pan Be bo 14 Cr, Dxshen Dat t Crotrn 

9 (3C)23Aini930 IUng2>9(229 230) 37 CriL Jour 793 • 14 Rang 143 Nga Tha E r Empervr 
(The only circumstances in which the appeal again*! each an order will lie to the High Court u when a 
co-aecused, who baa bi'ea tried together with the lUTenile aflected by the order, has been sentenced to 
inipnsonmcnt for a term exceeding four yean — In such a ca*e the appeal will 1 e to the H gh Court 
under tliu* proviso) 




•£164 (S 408 N 8'9, S 409, S 410] 


APPEAL TO THE COURT OP SESSION 


8 Concurrent sentences — In a trial for more olTencc9 than one the aggrejata 
•of senlenceg if they are conseciUite must be deemed as one sentence for purjoses of an 
-appeal ^ See also S 85, l«otc 16 

9 Proviso (c) — Under this proviso, when a person is con'icted by a Magistrate 
of an offence under s 121A, Penal Code, the appeal hes to the High Court and not to tho 
Sessions Court The Sessions Judge enlerlauamg such an appeal acts without jurisdiction.' 

Where m a single trial an accused person is convicted lujder s 121A of the Penal 
Code, and also under S 153A of that Code, the oggn^te of sentences must be deemed as 
one sentence for purposes of appeal under S 35, sub s (3) of the Code the forum for appeal 
ns the High Court * 


409.* An appeal to the Court of Session or Sessions Judge shall 
Appeals to Court ot be beard by the Sessions Judge or by sn Additional 
Session Low heard Sessions Judge 

“(Provided that an Additional Sessions Judge shall hear only such 
-appeals as the ‘■(Provincial Govemmentl may, by general or special order, 
-direct or as the Sessions Judge of the division may make over to him] 
ft The proviso to the seetioa was tnserUd by the Code of Criminal Procedare (Amemlm^nt) Ad 
18 IXVIII] of 1923 

b Sutiftfufed by A 0 for Local Governmeot 

1 Proviso — It IS only the Sessions Judge or an Additional Sesatcw 32^9' 
that has jurisdiction to heat an appeal preferred to the Court of Session The Sees ons 
Judge cannot therefore, make oter an appeal under the proMSO to an Assistant Sessons 
Judge for hearing Nor can he do so under sub s (2) of S 193 of the Code as an appesl 
mot a ' case uithm tbo meaning of that section ‘ 

The power of the Sessions Judge to make over an appeal to an Additional SesS ons 
Judge IS not confined to appeals arising within his territorial jurisdiction but extends ftw 
io appeals which might have been transferred to the Sessions Judge by the High Court 
The Sessions Judge has power to transfer any appeal he likes to the Court of t 
Additional Sessions Judge including an appeal from an order under S 195 * 


410.+ Any person convicted on a trial held by a Sessions Judge, or 
Apreal from sentence an Additional Sessions Judge, may appeal to iht 
of Court of Sees on Court _ 


*1882 8 409, 1872 and 1861 — NJ 
t 1882 S 410, 1872 Ss 80 270, 271 1861 S 408 


[See ( 11) 12 Crl L Jour 343 (351) 10 Ind Cas 918 38 Chi 214 Joy Chandra Sarhar v Etnpero’’ ] 

1 (37) 24 AIR 1937 All 466 (407) 38 Cn L Jonr 972 Arishna Cftanrfrfl v rmperor (Sess ons Jo^S® 
allowing apiwal and reducing sentence — Order u without jarisd ctlon ) 

2 ( 11) 12 Crl L Jour 318 (3S1) 38 Cal 214 10 Ind Cas 948 Joy Chandra SarJear v FmTeror 

(Obiter) 

Section 409 — Note 1 , 

I , • “ ' ” T Abdul Eavjah 

' _ . . . Sahay v Emferor 

Chandra Kumar 

V n Kamesh Chandra Pandey 



ArrcAL rnoir SESSIONS COURTS SENTENCE [S 410 N 1-2, S 411 N Ij 2155 

1 Appeal from sentence of Court of Sessjon — A conMCtion bj a Sessions 
Judge for intentional insult to him m Coart is oquttUj n coiiMction on a trial held by tho 
"Sessions Judge and an apj-ioal lies fo the Iligb Court* Dut an order of tho Sessions Judge 
in a «5ocuritj case referred to him nnlcr S 12J o! the Code is not a comiction on a trial 
Jicld b} him and no appeal lies to tlio High Court* \\hero a Sessions Judge acting under 

42S causes additional evidence to be liken m an appeal and then conMCts the accused, 
the latter is not cointctcd on a tnal held bj a Sessions Judge and no appeal lies to tho 
High Court * 

A. Judge of tho Court of the Jadicial Commissioner of Sind sitting m a Sessions 
trial 13 a Sessions Judgo for tho i wrposes of this section * The High Court of Bombay has 
lower to beat appeals from a con\iction by the Agent of Menar under the special 
^unsdicfion conferred on the said High Court by Rule ii of tlie Bombay Act 2 [ri] of 
164G ® The High Court of Calcutta his no jurisdiction to hear appeals fiom Chittagong 
Hill Tracts as thoac tracts haie been reinoictl from the operation of the existing civil 
and cnminil jurisdiction* 

For the meaning of High Court ’ in regard to appeals by Butopcan British 
subjects see s 4 (l) (jl oi the Code* 

MTicre a ca«Q has l>6en submitted to tlie High Court under s 37i for confirmation 
and the High Court has pronounced a decision thereon no appeal is open to the accused 
subseqiientlj from the order of the Sessions Judge ® 

As to the matters on nhicb an appeal is admissible see s 418 and Notes thereon 

2 Tnal held by Assistant Sessions Judge — Judgment pronounced by Additional 

Sessions Judge ~ Forum ni appeal — See Section 404 hotels 

411. Any person convicted on a trial held by a Presidency 
Appcil from «eD Magistrate may appeal to the High Court, if the Magistrate 
tence of pres deucy has sentenced him to imprisonment for a term exceeding six 
Slasi-tnite months or to fine exceeding two hundred rupees 

1 Appeal from Presidency Magistrate. — Tbft impnscmmcnt for a term 
exceeding six months in this Bcction has reference onlj to the sicbstaRfitc term of 
* 1682 S 411. 1872 and 1861 — Nil 
Section 410 — Note I 

1 ( 68 eg) 4 Mad II C R Cr 146 (147 148) In re Chappu Venon 

2 ( 83) 9 Cal 878 (879) Chand Khan y Lt tprees 
Also see S 123 Note 20 and S 406 Note 4 

3 ( 1900) 27 Cal 372 (373 376) 4 Cal tV N 497 Empress v Ishah 
( 71) 15 Sutli W B Cr 33 (34) 6 Beng L R 483 In re Dhunobur Qhose 
Also see S 428 Note 10 

[But see (186 ) 2 Sulh V> R Cr 13 (14 19 24) Quee » t SlohesJi Chunder (Case under S 4'>2 of 1861 
Code — No longer law — See 27 Cal 372 )) 

4 ( 39) 26 AIR 1939 S nd 209 (211) 4lCriLJoar23 I L R (1940) Ear 249, S/ieiosrnnt JrUinnend r 
rtnperor (An appeal 1 cs to the Jud ci»l CommiS!. oner a Court against conr ctioas and sentences passed 
by ft J ud^e of the Judicial Commissioner s Court s ttisg lo its Ses ions Court jurisdiction with a jury 
only on a point of law I 

•<25)12 4ntl9^5Sna219(’oO 251 ®53) 19SiadLBS09 26 Cri E Jour 562 (FB), Haji Khudabux 
T Emperor (The definit on in S 266 Cr P C does not apply to Chapter \XXI ) 

5 ( 17) 4 AIR 1917 Rom 224 (->26) 41 Bom 657 18 Cn L Jour 817 (FJ3) Kaiar ilaJomed T. 
Emperor 

6 (1900) 27 Cal C5f (631) finprcsr 5oMiJfu2li 

"7 (10) 11 CnLJour723 (7*»l) 8 Ind Cas 873 IS Oodh Cas 333 TJomasr Emperor (Before the 
Rtnendmcni of S 4 (1) (j) in 19’3 the Court of the Jod mi Commissioner of Oodb was not & JJ gb 
Court for 11 e porposes cl ftn appeal by a Enropean Rntisfi enljeet from a conricl on by a Sess ons 
Jod„-e) 

8 ( 67) 1PC7 Pon Re Na 33 Cr p 53 (55) Omen y Soojan Stnjh 
Al'^o foe S 375 Note 4 
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AVTEAh FROM SEMENCE OP HIGH COUBT 


imprisonmenl, and does not inclnde the imptisonment which may be contingent on default 
of payment of fine ^ A substantive sentence of imprisonment for a term of six montb 
cannot, therefore, be combined with any term of imprisonment imposed m default of 
payment of fine for claiming a right of appeal* Where tho sentence does not contam any 
one of the pumshments specified in the “^chon, no appeal lies* Concurrent sentences 
against the accused in the same trial cannot be aggregated to bring the ca'e under the 
section * 

In a case where a Presidency Magistrate proceeds under S 5G3 and pasaes an order 
for release of the accused on furmshmg security for good behaviour thereunder the 
question arises whether an appeal Les from such an order It has been seen in Note 1 to 
S 407 that the absence of a sentence is no bar to an appeal from a conviction which 
underlies an order under S 562 But nnder the strict terms of S 431 no appeal can he 
from a conviction by a Presidency Magistrate unl^ it is accompanied by one or the othei 
of the sentences specified in the section The answer, therefore m the case under 
consideration is that no appeal lies ® 

IVhere the sentence, one of imprisonment, is nithin the appealable limit an apj'cal 
lies although the offender is ordered to be confined in a juvenile jail* 


”411 A. (/) Without prejudice to the provisions of section 449 any 
Appeal from sentence person convicted on a trial held by a High Court in the 
of High Court exercise of its original criminal jurisdiction may, notwith 

standing anything contained in section 418 or section 423, sub.section (2)» 
or in the Letters Patent of any High Court, appeal to the High Court 

(a) against the conviction on any ground of appeal which involves 
a matter of law only , 

(fc) with the leave of the appellate Court, or upon the certificate of 
the Judge who tried the case that it is a fit case for appeal 
against the conviction on any ground of appeal whic h involve* 
Section 411 — Note 1 

1 { 06) S3 Cal 1036 (1038 1039) 4 Cn I, Joot 368 4 C«I L Jour 408 SkaxK Dabu v E iveror 
(Sestence of eight moatba in default of ginog Beeunty— No uppe-il ) 

( 78) 2 Mad 30 (31 32) 1 Weir 5‘’5 In re Jolharam Davay 

2 ( 96) 20 Bom 145 (145) Empres$ t Han S<it>6a 

( 78) 2 Mad 30 (31 32) 1 Weir 5‘’5 In re Jotharam Dava j 
( 89} IG Cal 799 (801), Schetn r Etnpress 

3 ( 37) 24 AIR 1937 Bom 336 (336) 39 Cn L Jour 985 ilotxram BhtKoba v Emperor (Senlem^ of 
whipping — No appeal — It cannot be ttBSomed Ihil ocntence of whipping wa? passed m heu of an 
appealable sentence ) 

( 37) 24 AIR 1937 Cal 413 (413) 38 Cri Ii Jour 876 I L R (1937) I Cal 123 Kalx Kumar llitlef r 

( 2?rtn» y Emperor (One day 3 s mp'® 

(15) 2 AIR 1915 Bom 61 (61) 89 Bom 550 1C Cn L Jour 585 Emperor t Goodlew (Snip’® 

• . 10 fine) 

. (Two concuf 


Also see S 33 Note IC 

5 (37)21 'tIR 1937 Cal413(414) 33 Cn L Joor 876 


I L R (1937) 1 Cal 123 Eah 


AUo «eo S 5C2 Soto 19 

6 (27) 12 AIR ID’S Bom H7 (147) ‘>0 Cn L Jour 454 Mahomfl RosfioM t Em/vrw 


ArrEAL FROM SE^XE^CE OP HIGH COURT 
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a matter of fact only, or a matter of mixed law and fact, or any 
other ground which appears to the appellate Court to be a 
sufficient ground of appeal, and 

(c) with the leave of the appellate Court, against the sentence passed 
unless the sentence ts one fixed by law. 

( 2 ) Notwithstanding anything contained in section 417, the Provincial 
■Government may direct the Public Prosecutor to present an appeal to the 
High Court from any order of acquittal passed by the High Court in the 
exercise of its original criminal jurisdiction, and such appeal may, notwith- 
standing anything contained in section 418, or section 423, sub-section ( 2 ), 
or in the Letters Patent of any High Court, but subject to the restrictions 
imposed by clause (b) and clause (c) of sub-section (/) of this section on an 
appeal against a conviction, he on a matter of fact as well as a matter 
of law 

( 3 ) Notwithstanding anything elsewhere contained in any Act or 
Regulation, an appeal under this section shall be heard by a Division Court 
of the High Court composed of not less than two Judges, being Judges 
other than the Judge or Judges by whom the original trial was held, and 
if the constitution of such a Division Court is impracticable, the High 
Court shall report the circumstances to the Provincial Government which 
shall taift action with a view to the transfer of the appeal under 
section 527 to another High Court 

( 4 ) Subject to such rules as may from time to time be made by His 
Majesty in Council in this behalf, and to such conditions as the High Court 
may establish or require, an appeal shall he to His Majesty in Council from 
any order made on appeal under sub-section (/) by a Division Court of the 
High Court in respect of which order the High Court declares that the 
matter is a fit one for such appeal. 

•1 ThH flection irai nenlr tnurted by Ibe CriDiioal 1 rocedure Amendment Act 1943 ('0 fXX\ I] ol 

1943} Section i 

1 Scope of the section — This section 13 ne'n and was inserted into the Code 
by the Criminal Procedure Amendment Act, 26 (sx\l] of 1943 It gnes a right of appeal 
against conTiction or acquittal in a trial held by a High Court in the exercise of its original 
criminal jurisdiction The right of appeal against conviction is absolute when the ground 
of appeal m^ohea a matter of law Hut the lea\c of the appellate Court or a certificate of 
(he trial Judge that it 13 a fit case for appeal is necessary when the ground involves anj 
other matter sue!) as a matter of fact But such leave or certificate is quite essential m 
lespcct of an appeal against acquittal whether the appeal involves a matter law or of fact 

Ilie section also provides for an appeal again'it vontence with the leave of tlie 
jipjvllatc Court 

The right of appeal conferred b> this section is a suhatantne right and not a mere 
imtUr of procedure The section has tlicrefore no retro poctive operation * 

2 Leave or certificate, when should be granted — Under this section 
Kavi or certificate 'hould be granted onlj when it la thought that had the verdict been 
given Ij a mofus^il jurj it would have been n fit cose for a successful reference to the 


Section 421A — Note 2 

1 r44)31 AIR 1941 Bom (J52 253J I LR (1945) Rom 27 46 CnLJour3j5 213IndCM59 
(DU) Ifcun ibdui Karin t t mpcror (A I'ersoD codti ted oo ■ tniU held tj' a Hi^b Court lo exer 
ciso of lU cn^ioal junsd ct oo pnor to fbe rota ns into fiice of tlic Amiodios Aci casaot tale 
ulTSDtagc of the pfOTi ions of “s 4m} 
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High Court undei S 807 of the Cocle, and not merely because on the evidence it is roasiHe 
to take a view different from that taken by the jury ^ 

3 Powers of appellate Court — Under s 413, where the trial is hj jury 
before n mofussil Court an appeal Les on a matter of law only and, m such a case the 
High Court can under S 423 ( 2 ), reverse the verdict of the jury only if there 13 misdirection 
in the charge or misunderstanding by the jury of the law laid down by the Judge But the 
powers of a High Court under this section aie not so restricted inasmuch as the section 
erapow ers a High Court to hear appeals on matters of fact as well as of law notwitlistanding 
anything contained m Ss 413 and 423 (2) Thus, the High Court can m appeal under 
sub s (1) (b) of this section on a matter involvmg a question of fact, set aside the verdict 
of the jury if on a consideration of the facts and all the circumstances of the case it is 
convinced that the verdict 13 unreasonable^ But, although the powers of interference 
under this section are very wide, it does not necessarily follow that the High Court is 
bound to exercise it indiscriminately in every case * The general considerations on which 
tho appellate Court has to act under the sechon are practically the same ns tho^e under 
s 807 of the Code and since even after the introduction of this section the jury remains 
the sole arbiter of facts and the Judge is sliU bound by the unanimous v erdict of the jury 
the appellate Court ought to give due weight to its verdict* Thus where a verdict is 
based mostly on appreciation of oral evidence, the appellate Court should be slow to 
interfere when the jury has unamraonsly disbelieved tho witnesses whose testimony is not 
beyond criticism* 

Where the presiding Judge gives a certificate of fitness for appeal due regard must of 
course bo given to his implied opinion that the verdict is wrong But even then the test 
for interference remains the same as m a case under S 807 where the Judge disagrees with 
the verdict and submits the case to the High Court for the ends of justice * 

412* Notwithstanding anything hereinbefore contained, where an 
No Appeal in ceitft n accused person has pleaded guilty and has been con 
ensM when accused victed by ‘‘(a Higli Court), a Court of Session or any 
pleads guilty Presidency Magistrate or Magistrate of the first class on 

such plea, there shall be no appeal except as to the extent or legality 0 ! 
the sentence 

A These words were vuerled by the Criminal Procedure Auiendment Act 1943 (2C [X\TI] ot 1943) 
Scctioa 3 

1 Scope of bar under the section —The principle underlying the provision 
13 that a plea of guilty by the accu<ed person operates as a waiter of his right to question 

* 1382 S 412 , 1872 S 273 , I8St — Nil 

Note 2 

1 (45) 32 AIR 1915 Bom 277 (28‘>) 46 CnL Jour 635 220 Ind Cas 1 (FC) Goiernmenf of Bomha/ 

V I nehya Fernandes 

Notes 

1 ( 4G) 194G 1 Mad L Jour 42 (45) 59 Mad L W 22 (DB), In re Thxagaraja Bhagatathar (Th® 
omission In the Code ol Criminal Procedure of a protisioa corresponding to sub-s (1) o( S 4 of the 

■ • • — - • ’ tllgh Court when hearing 

2 ■ ■ • Coiernmrnf of BombiJ 

V Inchya Fernandes 

3 (45) 32 AIR 1915 Bom 277 (279 280) 46 Cd I. Jour 633 220 Ind Cas 1 (TB) Ooiernmentof 

Bombay's Inehya Fernandes . ^ , 

( 4C) 83 AIR lOIGJlom 38 (41) 47 Bom L B 998 (FB) Gnemment of Bombay v Abdul TTaMo 

4 (45) 32 AIR 1945 Bom 277 (278) 46 CrI L Jour 635 220 Ind Cas 1, Goiernmenf of Bomba J s 

Inehya Femaniet , 

5 (45) 82 AIR 1915 Bom277 (280, 291) 46 Cri L Jour 635 220 Ind Cas 1 (PD) Government oj 
Bombay T Inehya Fernandes 



^0 APPEAL IN CASES WHEN ACCUSED PLEADS GDILty (S 412 N l| 2159- 

tbo Icgalitj of the conviction biaCil on snch a plea * But, before the bir of this section can 
lie applied aipjinst a convicted picrson, the plea of guilty must be reallj such a pica Tor 
instance, a plea vihich only amounts to nn admission of fads alleged and not of tlio 
ofTence* or n plea of guiltj based on a misconception of the lau of criminal liability,® oc 
on a mi'Conccption of one s ngbl in iiroportj,* or in ansuer to a charge defectivtlj framed 
and not propcrlj explained to the accused, * or a plea of guiltj obtained bj trickery,® is 
reallj a plea of not guillj Again it is only in coses where the Court has accepted the 
plea of gmltj and has convicted the accused person on such pica that the right of an 
appeal from tbo conviction is tal en auay^ But once the Court has m its discretion 
accepted the idea «uch discretion cannot aftemards be attacked as impiopeilj cxeiciscd 
so as to affect the prov isions of this section * 

A plea of guilty uith regard to previous convictions equally piecludes the appellate 
Court from le opening the question of the previous convictions m appeal * 

As a rule, an appeal cannot be admitted on the question of sentence only But this 
section creates an exception to the rule m cases where the conviction has taken place on 
an admission of guilt by the accused person In the latter case, the accused is entitled 
to question m appeal the sentence of the lower Court and the sentence only, either on the 
ground that the extent of the sentence is beyond what the circumstances of the caso 
required or that the sentence is illegal as not aulborued by law ” Where on the plea of 
guilty of the accused the Court, proofing under section 562 of the Code, releases him on 
recognizance and passes no sentence at nil, the right of appeal is absolutely barred 


Section 412 — Note 1 

1 ( 20) 7 AIB 1920 Cel 0‘>3 (^22) 21 Crt L Joor $17 Emperor v A^ub Ali (Plea of guilty must ba 
taken iQ eoaneetiOQ with written itetemeot ) 

( 80) 6 Bom 65 (87) Empress r Jafar II Tolab 

(28) 16 AIR 1938 lUog 49 (49) $Raog7lO 29CriLJoDrn$ Emperors Nga LuOale 
( 66) S Suth ^ B Cr 53 (52) Queen r Eurmoo Kurmee ] 

2 ( 10] 6 AIR 1919 Bom 160 (160) 43 Bom 842 20 CnL lour 694 Murarjt Raghunath \ Emperor 
(\\*faetber on admitted Inti the accused is liable is a question o( law ) 

3 ( 20) 7 AIB 1920 Cal 6‘»2 (323) 21 CnLJouf5l7 Emperors Akuh Ah 

(69) 11 Suth R Cf 63 (53) Queen t ilutun Choitdhry (Followed m AIR 19>0 Cal S')! 21CriL 
Jour 547 ) 

4 ( 31] 18 AIR 1931 All 265 (266) 53 All 437 32 Cri L Jour 576 Emperor t Sat Narain (Case 
under S 880 Penal Code) 

5 ( 93 1900) 1893 J900 Low Bur Rul 328 (328) Nga Nge v Queen Empress 

6 ( 44) 31 AIB 1914 Cfll 120 (121) I L R (1943) 1 Csl 540 45 Cri L Jour 517 212 Ind Ces lO'’, 
Pra/tiUa Kumar Hay v Emperor (If therefore an accused person who is prosecuted under the Salt 
Act pleads guilty on being told by the ofbeers of tbe Salt Department that be would be very leniently 
dealt with and the salt would be returned to bim it he pleads guJty but he is convicted under tbe 
Act and the sail is ordered to be confiscated— This seclioa doea not apply ) 

7 ( 43) 30 AIR 1943 Pat 313 (314) 44 Cn L Joni 801 208 Isd Cas 639 Krishna Chandra Stnha 

T Emperor 

(09)10 Cri L Jour 325 (340) 3 Ind Cas 625 (Cal) Khudiram v Emperor (Evidence taken and 
conviction on evidence ) 


tnetion order for 


id not 

include a conviction by a 31ag >irale of tbe fir<t class) 

(9-) 1698 Hat 954 (95i) Empreni OotindJtaghu (Do) 

Abo sec S 407 bold S 421 Note 1 and S 423 Sole 7 

11 ( 60) 5 Bom 65 (67) Impressi Jafar it Tatah (Case under Presidency Magistrates Act 4 [IVJ 
of 1877) 

( D"*) 22 Bom 759 (7C0) Quten Empress t jrafit 

12 C17) 4 AIR 191" Lah 413 (418) 1217 Pen Re Sol SO Cr 18 Cr LJ 401 Uayatat Enperor. 
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NO ArPEAL IN PETTT CASES 


Coiirt cannot striKe out the added sentence and decline to go into the merits ol the ivho’e 
appeal on the ground that the original sentence ag not appealable ^ 

"Where a trial is commenced before a second class Magistrate and after the 
conclusion of evidence he is invested with first class jeowers a sentence of fine not e'^ceedm; 
fifty rupees passed by such Magistrate is one passed by a first class "Magiatrate and is 
not appealable under this section * 

5 “Sentence of fine *’ — An award of compensation under S S'* of the Cattle 
trespass Act l [i] of 1871 is not a sentence of fine within the meaning of this "ccton* 
Similarlj an order under S 5i0 A of the Code directing payment to the complainant of the 
court fee paid by him on his complaint was held not to bo a sentence of /tnc* In such 
cases the fact that the amounts are to bo collected os if they were fines is immaterial 

The provisions of this section have application to an appeal against a sentence 
passed under S 480 m \iew of Iho provisions of 6 48C (2) of the Code Hence where a 
sentence of fine of Us lo has been imposed by a first class Magistrate no appeal lies ttgamsl 
the sentence ^ 

6 Combination oi sentences for purposes of an appeal — See Note 1 on Sect od II 

7 " By a convicted person ” — For the law as to the right of appeal bj a 
CO accused who has been awarded only n non appealable sentence in the same trial «ee 
Notes on section 415A 

8 “Explanation ’ to the section — Under the Code of isci the c was aa 
appeal when the sentence fi^cd a term of imprisonment esceeding one month m default 
of payment of fine of less than fifty rupees* This is altered now 


Note 4 

1 (n)12CriLJo r 431 (431) 11 Ind Cas 615 (Bom) Enferor -v Keil ailaX (Add t onal senlcaca- 

itnpoaed at the leanest ot the accused ) ^ 

I (if •> ~i rv reiAauIat (Add t onal sentcoce' 

(II.. I posit on of non ippealalle ect d«s 

Also see b 4 3 Noted 

2 ( 43) 30 A I It 1943 Bom 94 (95) 44 Cr L Jour 481 206 Ind Cas 75 (DD) E nperor v a.i» 

SaWharai i Paltl , , , - 

( 4'>) 29 A I It 194*’ Tat 107 (109) 43 Cn L Jour 7 197 Ind Cas 87 Dnna da i Ual to r CAa! «'• 
’l/alfoit ^11 

1 40) 27 Allt 1940 Cal 610 (SI-’) I L B (1940) 1 Cal 519 I** Cri L Jour 87 B ;(3y Eumar A« na“ ’ 
Nath Etindtt 


Note 5 


•’odnlsT rap* 


of Its 60 

Court feex Act wAteft w<JS rettaUd 


Bhotcun* Wofon w Emferor 

Note 8 

1 ( 72) 1872 run Ite No S Cr p 3 (3) Fatldh t Uahomed Bin 
fSre ( C6) 3 Bom n 0 It Cr 15 (15) Fuq t Shankar T trikajx ) 


S«b5arayuii«, 
i B Jour 17 215 Ind Ca* 


132 (DB) 



>0 APPEAL FROM STTMMARTT CONVICTIONS 
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4I4»* Notwithstanding anything hereinbefore contained, there shall 
No fippcal fro n ccrfi n be no appeal by a convicted person in any case tried 
summary conv ct om summarily in which a Magistrate empowered to act 
under section 260 passes a sentence o! fine not exceeding two hundred 
rupees only. 

Synopsis 

1 Legislative changes 

2 European British subjects 

3 Magistrate empowered to act under section 260 

4 Passes a sentence of f ne 

5 Combination of sentences See S If! Note 1 

NOTC to the Synop-ois Sec the Notes indieatod for tlso follow ng top cs 
Addit on of olLer penalt C3 to fine See Note 4 lUegnlity in trying n eise as summary See 

ConT ctinn by Dench of seeonl or third class bote 3 
Magistrates— Not within the sect on See Note 3 Depeal of Sect on 41C — Effect See Note 2 

1 Legislative changes — The words of tmprisonmenfc not exceeding three 
months only or after the words pa®sc3 a sentence and the words or of whipping only 
at the end of the section were omitted by tbo Criminal Law Amendment Act 12 [XII] 
of 1023 Bj these amendments cases m which a sentence of imprisonment or whipping 
baa been passed have been made appealable ^ 

2 European British subjects — Under S I 16 of the Code now repealed it 
was laid down that the provisions of S 4U did not apply to Luropean British subjects * 

3 "Magistrate empowered to act under section 260 " — This “octioii 
etnbod es another exception to the right of appeal It tal es away the right of appeal in 
cases tried summarily under s ‘>co of the Code wbeie the sentence is one of fine not 
exceeding Ds SOO only^ The restriction in tins section applies only to conMctions by i 
llagistrate or a Bench of Iilagistrates of the first class to whom alone s "CO has tcfeionce ^ 
Any conviction therefore b> a Bench of Magistrates of the second oi tliiul cin s is 
appealable under S 407 and is not affectetl by this section * 

The junsdict on to try a case summarily must be \alidly exercised A Magistrate 
cannot deprive an accused por«on of his right of appeal b> tiymg a case sumnnuly 
without baling the power to do so* 

As to the const tution and powers of a Bench of ilogistratos see S 15 

4 ‘Passes a sentence of /me ” — The bar undu tins section oixirntes only 
when till, specific non apixialable scntincc montioicd in thi, section is awaided ^Mlc^e 

• 1882 i" 414 1872 S 274 para 1 1861 — N 1 

Section 414 — Note 1 

1 Se« (29) 16 AIR 1929 Tat 7lG (716) 30 Cr L four 8C3 /ajarfijfc Trasad v -Empfror 
Note 2 

1 ( 06} 3 Cri L Jour 433 (137) 12 Bar L R 59 Aarayansuatiy v A Dlahe 
Nous 

1 ( 40) 27 AIR 1910 All 517 (olS) ILR (1940) All 613 4‘» Cn L Jour "IJ IS" lad Cas 63 J/unif pal 
Board DareU/r Pam Ccpal (No orprsl 1 e» from a dec s on n a Bummary trial under S 4 L I 
Prevent on of Adult rat on Act eentenemg aecnsed to pay a fine of Es "00) 

2 ( 66) 9 Mad 36 (371 Uer4r0 QwenEmpress^ Aarayansami 

(9e« ( 63) 0 Cul 96 (9 ) 11 Cal L Rep 4‘’3 fJoiatiar /’ey v /aju Mean (A Dencb of Slagutnlej 

cons t ng of an Ass tant jirste w lb second eJa«s powers and two w more Zloocrary Magistral s 
IS a Dcncl w th first ela s powers as per Goversment order in Calcutta )) 

3 ( 66) 9 Mad 36 (37) 2 Wer400 ^ een/»ipreM* Narayaaumy 

4 ( 79) 4 Cal 18 (19) 3 Cal L Rep 44 Fmprru » Cotam Slahomfr^ad (Mag tratc is not ecttled to ip i 
up an offence for g vmg b in ilf summary jiinsd ct on) 

•32) 19 AIR 193 > Lah 188 (169) 33 Cn L Jour 106 Robert Jo^n Eradlej j Emperor (Samniary 
trial by Magi tratc not empowered i 
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therefore, no sentence is passed at all, as for example, an order under S 5C2 is passed,* 
this section has no application and an appeal lies from the conviction Bee also Notes on 
S 407 So also, when the sentence is any other than of a "fine not exceeding ns 200 only,’ 
the right of apjieal is not taken away It hna been held that a sentence of fine of ns. GO 
coupl^ with sicspcnsion of licence under the Motor Vehicles Act 13 not a sentence of fine 
only within the meaning of this section and an appeal is not barred * This view, however, 
does not seem to be conect see S 416, Note 1 To a case where, m addition to a non 
appealable sentence, a further oidct to furnish security foi good behaviour is passed, this 
section has no application ® But an order of condscation under tho Bvcise Act m addition 
to a non appealable sentence has been held not to make the case appealable * 

5. Combination of sentences >-See Section 415, Note 1 


415 .'“ An appeal may be brought against any sentence referred to 
ProMso to Fections in section 413 or section 414 ‘'jby which any punishment 
413 and 414 therein mentioned is combined with any other punish- 

ment 1 but no sentence which would not otherwise be liable to appeal shall 
be appealable merely on the ground that the person convicted is ordered 
to find security to keep the peace. 

Explanation — A sentence of imprisonment in default of payment of 
fine is not a sentence by which two or more punishments are combined 
within the meaning of this section. 

a These words were sulsfWuIrd (or the words ‘ by which any two or more ot the puni»lm«Dt3 therein 
mentioned are combined ’ by the Bepealing and Amending Act, 1945 (C [VI] ot 19(5) S 3 and 
Second Schedule 

Synopsis 

1 Combination of sentences. 

2 Order for security to keep the peace 

NOTE to the Synopsis See the Notes indicated for tho following topics 
Amendment Sn 1923 of Sections 413 and 414 and Security for good behaMour under Section SIA ot 
not ot Section 415 also — Effect See Note 1 Itangoon Police Act See Note 2 

Combination of two sentences ot fine See Note 1 Sentences m same trial and not sepsnt# esses 

CoDcnnent sentences— Aggregation See Note 1 See Note 1 

1 . Combination of sentences — Prior to tho amendment of tho section by 
Act 0 [vil of 1945, instead of the words ‘ by which any punishment therein mentioned i3 
combined with any other punishment,” which occur therein now, the words “by which any 
two or more of the punishments therein mentioned aro combined” were used It has 
* 1882 S 415 . 1872 S 274 , 1861 -- Nil 


Note 4 


\ar 


• . ■' Hipcrcr 

I . . iiyiin r 

Emperor 

Al^ ECO S 602. Note 19 

2 033) 20 AIR 1933 Rang 329 (330) 35 On L Jonr 116, Caranand Singh y. Emperor (The order el 

d hebavionr 

irderinthli 

. , ( sentenee ) 

, ndcr B 49. 
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nlrcvlj been seen m Note 2 on S 413 that S 415 is intcodotT by tho Legislature as a proM^o 
or an explanation to ss. 413 and 414 Section 415 was not altered by tho Amending Act of 
1923 and rcnnincd as it stood before Sections 413 and 411 noro amended in 1923 In 
understanding tho meaning of s 415 as it stood prior to tho amendment of 1915 abo^o 
referred to, it \m 11 be ncccssarj to notice ho^ the lai\ stood under S3. 413 and 411 before 
their amendment m 1923 The old S 413 lud donn that no appeal lay m casus in nhicli 
a sentence of iinpri^onmont not exceeding one month only oj of fjno not exceeding ns 50 
only oj of whipping only xiaa passed Tho old S 414 also contained tho same three hinds 
of alternatiTO punishments It followed that if each of the tao sections barred nn appeal 
only m case there was a sentence, cither of a petty imprisonment only or of a petty fino 
only or of whipping onl>, tho right of appeal was not taken awa> when any two or more 
of the nltornative punishments were jointly awarded, though each of the said punishments, 
taken by itself, was of the extent not appealable under tho said sections ^ This position was 
only made cleat in S 4is The words “any two or more of the punishments therein 
mentioned” m that section as it stood prior to the amendment of 1945, were clearly 
referable to any two or more of the punishments of imprisonment, fine and whipping 
mentioned m Ss. 413 and 414 as they before the amendment in 1923 

Kow, by Tirluo of the amendment in 1923, the punishment of whipping is taken 
out of s 413 and whipping as well as imprisonment arc taken out of S 414 But tho words 
“any two or mote o! the pumshnienls therein mcnlionetl” were retained m S 415 In \iew 
of fho fact that now s, 4J4 nioabons on)y om punishment wiat js the jneanii^ of fbo 
words “any two or more of tho punishments theicm mentioned ’ in S 415 as it stood prioi 
to tho amendment o! 1045^ It could ier> well be urg^ that those words, while meaning 
punishments of the two kinds mentioned in s 413 also included scrcral punishments of 
the same Kind mentioned in Ss 413 and 414 This view derived support from the fact that 
ss 418 and 414 say that no appeal tics from a sentence of fine, etc thus implying that if 
there are two or more sentences of fine, etc the bar will not apply When there wero two 
or more such sentences, it did not matter if tho aggregate of those sentences did not 
exceed the limits of duration or amount fixed by Ss 418 and 414 It was thus held b> the 
Chief Court of Oudh^ that a person oonxictcd under S 417 of the Penal Code and s 2 i of 
the Cattle trespass Act, and fined ns 50 and Ts 20 respectively by a Magistrate in the 
exercise of summary powers was not deprived of the light of appeal by the terms of 
S 414 on the ground that two punishments of the nature mentioned in 8 414 have been 
combined In a Calcutta case,^ the High Court accepted the contention that s 413 mentions 
only rt sentence of fine, etc , and docs not, thereforo, affect a case of two or more sentences 
SKdon 4[5 Note I 

1 (’ll) 12 Cri L Jour 389 (389, 390) S3 AM 510 11 Io<l CiS 2S3 Alam v Emperor (Imprisonment 

lot one iaj and Bs 50 fine Jltld appeal lay— It is not necessary tbit the accused must hire actually 

suffered imprisonment to claim right of appeal ) 

('79] 3 Cal L Bep 511 (512), Empress v Haradhan Tamttls (lU 20 on one charge and impruoninent 
for one month on another— Appeal lay as to «bole ) 

{ 69) 1 N \V P II C B 302 (303) (IinpriSonin«Jt for one month and Bs 40 fine ) 

( 78) 2 Cal L Rep 611 (512) In re Sher Slahomed, 

[See ( Cr*) 1902 Pan L R No 45 Cr, p, 170 (171), Crotro v Fura (Imprisonment for one month and 
wliipping under old section ) 

( 78) 3 Cal L Rep 405»i (I05n} Hohesh Vwndal v Dholanath (An order against accused persons jointly 
and scTcrally for pajment of money to Ibc complauant is not a “fine" impo-ed again t the aecc-ed, 
Snch order added to an imprisonment of one montb snll not make the case appealable ) 

2 (‘37)21 AIR 1937 Oudh 521 (527 528) 38 Cn L Jour 10 C 2 13 Lack Clt J/iilTa/nf 6 in 5 r 
Gttnya (runishmcnt ineludcs paoislmienl of the same kind af'O } 

(32) 19 Ain 1932 OjJh 27 (’«) 7 Luck 501 • 33 CriL Joar 278 Eandrut r Enpenr 

3 (’31) 18 AIR 1931 Cal C42 (043) 59 CaU9 • S3 &» L Jour 90. A/-i£.tar JIi t Tniptror fllutoLe 
noted, however that the i^grefrate of ibc two fines in this case wa, mo'f tl.an 1 t 50 a'thongh Ihn 
aspect docs cot appear to have influenced Use deos on ) 
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of fine In the later Calcutta cases* however, the above contention was rejected and it vas 
held that two sentences of fine must in the aggr^te, bo above Es 50 m order to avod 
the bar of s 413 This viewwns also held by the Allahabad,® Bombay® Madras^ Nagpur’ 
and Patna® High Courts and by the Sind Judicial Commissionei s Court The above 
conflict of decisions is now set at teat by the amendment of this section by Act C fvil of 
1015 which mahos it clear that the section only applies where any other pumshment than 
one mentioned m S 413 or S 414 is combmed with such punishment 

A combination of sentences will give a right of appeal onlj if the sentences are m 
the same trial and not in sepai ate cases ** 

On the question whether concurrent sentences of imprisonment can be aggregated 
under s 415 for escaping the bar of B 413 and S 414 (as it stood before the amendment 
of 1923) there was n difference of opinion In some cases it was held^ that such sentenca 
could not he aggregated and in others that they could The amendment in 10'’3 of s 35 
of the Code has now settled the jvoint by upholding the former view 

Where the sentence is of a fine of Es 45 and disqualification to hold licence under 
the Wotor Vehicles Act, the sentence is not appealable, as the order of disqualification 
cannot be specified under s 3G7 (2) of the Code ** 

2 Order for security to keep the peace — The section sajs that the fact 
of a convicted person being oidcrcd to furnish security to keep the peace will not alter the 
non appealable nature of the sentences mentioned m ss 413 and 414 ’ In a case decided by 
the Rangoon High Court ^ where m a summary Inal an accused person was convicted 
and sentenced to three months imprisonment and was also ordered to give security lor 
good behaviour under S 31A of the Rangoon Police Act it was held that an appeal lay 

4 ( 39) 20 AIR 1939 Cal 274 (274, 275) 40 Cti L Jour 052 I L E (1930) 1 Cal 823 Kali Ckaren 
Sflrdarv Adhar Mandal 

( 82) 19 AIR 1932 Cal 651 (65’) 69 Cal 1131 33 Cn L Jour 704 Nawab AU Eajx v Joiiwli Bibi 
(Tiro sentences of fioe of Bs 20 and Es 15 ngamst an accused and of Bs 20 and Bs. SO isa ns 
another— Held appeal barred ) 

5 (43) 30 AIR 1943 All 18 (19) I L B (1912) AH 9l7 44 CnL Jour 189 204 Ind Cas 810 iaiE ’ 
Emperor 

( 42) 29 AIR 1942 All 336 (337) I L B (1942) All 665 43 Cn L Jour 716 200 Ind Oas 768 GoraHli 
Prasad y Emperor 

6 (26) 13 AIR 1926 Bom 416 (416) 27 Cn D Jour 926, SAtiftnyappa 0«r«finyappfl v Emp^r 
(two sentences of fine of Bs 50 and Its 30 — It was held tbit there was one sentence of fine exceed eg 
Es 50 ) 

7 (40) ‘»7 AIB 1940 Mad 111 (113) 41 Cti L Jour 403 1 1. R (1939) Mad 1035 In re \ enl alarama'jya 

8 (40) 27 AIR 19 10 Nag 264 (265) 41 Cn L Jour 544 I L R (1912) Nag 143 Provincial Govrmmrnf 

V Bhiiram Nanhjja (Ca'eundetS 414) 

9 (43) 30 AIR 1943 Pat 122 (123) 21 Pot 763 41 Cti Ii Jour 401 205 Ind Cag 440 (DB) Pargafli 
T Emperor 

10 ( 36) 23 AIR 1936 Sind 40 (40) 37 Cn Ii Jour 455 Ernperor y Eemandas iDevanungh (^^ 
tin lets 414) 

11 ( 60) 6 Suth W B Cc 61 (51, 52) Queen y ilorley Sheikh 

( 68) 10 Bath W R Cr 3 (4) 1 Deng L R A C Cr 3 Queen v Nagardi Paramanih. 

12 (13) 14 Cn D Jour 251 (254) 40 Cal 631 19IndCas510 Atis Sheikh y Emperor 

( 21) 8 AIR 1921 Cal 152 (162) 23 Cn L Jour 2’5 Abdul Jabbar y Emperor (Magistrate of first class 
—Concurrent sentences of one month for each ofletice— S 413 held to apply ) 

13 (12) 13 Cn L Jour 877 (877) 17 Ind Cos 813 (Cal) AMuI Ehalck y Emperor 
( 11) 12 Cri L Jour 891 (392) 11 Ind Cas 255 (Cal) Eeptn Dehary Dey y Emperor 

14 ( 4 )) 32 AIB 1915 Mnd 27 (28) I D B (1915) Mod 315 40 Crl L Jour 300 217 Ind Cas 2aJ 

In re Subramanxa Ayyar . 

(But see ( 33) 20 AIK 1933 Rang 3'’a (330) 85 Cn L Jonr IIC 146 Ind Caa 545, Garanand bmgi 
\ Emperor (Order of suspension of licence U i«rt of sentence }] 

Note 2 

1 (04) 1 Cn L Jonr 1051 (1055) 7 Ondh Cos 333, JI/rgAu t Emperor 

( 35) 22 AIR 1935 Rang 303 (363) 30 Crl L Jour ISIO 13 Bang 287, Emperor v Nga Tun Lu 
Also tec S 100 Note 23 and S. 123 Note 2 

2 (08)0 Cri I Jour 303 (309, 370) 4 I ow Bur ltd] 359, Kaihany Emperor 
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Tincior s 403 ami that tbo right thereto was not taken away by S 4U (as it stood before 
the amendment) on the ground that the eaid «!ccarit> was also ordered It uns observed 
that an appeal laj under s 403 and that reading Sa 414 and 415 together an appeal uas 
Iiarrcd under s 415 oulj in cv'cs uhere there nas an order for security to leep the peace 
and not uhere, under a special Act, there is an oidec for sccuntj for good bchavioiu 


4-15A* Notwithstanding anything contained in this Chapter, when 
Special r gbt of pppc'! more persons than one are convicted in one trial, and 
an certain ca^es an appealable judgment or order has been passed in 

respect of any such persons, all or any of the persons convicted at such 
trial shall have a right of appeal 

Synopsis 

1 Scope an^ object | 2 Sections 41SA and 412 

la Sections 41SA and 411 | 3 Sections 415A and 449 

1. Scope and object — This section was nervlj introduced by the Code of 
Cniiunal Procedure (Amendment) Act, 18 [xvni) of 1923 It was intended to remove doubts 
that prevjouslj e ' * , < ‘ i i ' ** “■ 

appealable and ni > ’ ' 

COSOS, the Courts ' > 

was pasacd was aLo entitled to appeal,* and m other cases it uas held that such accused 
bad no right of appeal * The controversy is now set at rest by tbo enactment of 8 415A 
which recognizes the right of appeal on behalf of an accusctf person against whom a non 
apixialable sentence is passed m a trial in which an appealable judgment is passed against 
any of the accixscd persons * 

Tbo bind Judicial Commissioners Court has held that the words ‘appealable 
judgment and ' right of appeal ' in the section should bo read together and that the extent 
of the right of appeal is the same m tbo caso of all the co accused So whore an appealable 
judgment is passed agiinst A and there is no appealable judgment against D and A is 
entitled onlj to appeal as regards his sentence and not as regards his com iction C can 
also only appeal as regards the sentence, if any. passed against him and cannot appeal as 
Section 415A — Note 1 

1 ( 10) 3 AIR 1016 All 230 (‘»37) 38 Al! 39^ H Cri L Jour 513 Lai S\ngh v Emperor 

< 10) 3 AIR 1916 Lab 193 (194) igi5 I nn Re ho 30 Cr 17 Cri L Jour 27 Emperor v hattrali 
( 16) 3 AIR 1916 Lab 302 (303) I9ic Pun Be So 16 Cr 17 Crt L Jour 173 Emperor t JaisuWi 
( 19) C AIR 1919 Pat 556 (557 5G0) JO Cri h Jour 515 4 Pat L Jour 435 Ptiakii Jha v Emperor 

(Per Atkinson J contra ) 

(’20) 7 AIR 19‘’0 I at 802 (803) 22 CnLJoDr297 Binranath Singh v rnperor (Pren ibougb the 

accused I ad applied to Appellate Court odIj to refer fais c.ii>e to Hisb Court for revision ) 

(13) 14 Cn L Jour 1(0 (171) 15 Oudb Cns 386 19 Ind Cas 170 Sfiropof v Emperor 
( 09) 9 Cri L Jour 350 (359) 4 Low Bur RdI 9>X (FB) Ba That v Emperor 

(•08) 9 Cri L lour 308 (370) 4 Low Bur Bn) 359 Kalhan ▼ Fmperor 

2 ( 17) 4 AIR 1917 All J7J <373) 39 AH 519 18 CnL Jour 681 FUola e Emperor 

( 17) 4 AIR 1917 All 410 (411) 39 All 293 18 Cri L Jour 546 llusam Elion t Emperor 
(23) 10 AlR 1923 Al! 009 (609) 24 Cn L Jour 679 Jhagrue Emperor 

( 14) 1 AIR 1914 Mad 433 (134) iQ Cn L Jour 371 Jn rt l/rvma ^udafi 

( 18) 5 AIR 1918 Mad 918 (9l8) 40 Mad 591 J8CnLJour 454 Jn re renlofai ru/itiayya 
('19) 0 AIR 1919 Mad 111.3 (llC3) 19 Cn L Jour 623 Zh re dnnasomi Ifnjacan 
(17) 4 AIR 1917 Sind 34 (35) lOSndLBlSC 18 CnL Jour 72 I nar Gods v Emperor 
( 70) 7 Bom H C R Cr 35 (37) v EolufiAoi 

('ll) 12CriLJoutC3(C3) 9 li,d Cas 310 (Mad) In reCtode FaloM Pamas cami 
(23) 10 AIR 19-’3 Mad 95(96) 21CriLJourfc9 Jb re 3f iHoor Jf oufeen /Jajre 

3 (31) 18 AIR 1931 Cal 642 (613) 59 Cal 19 33 CnL Jour 90 Akatbar r Fmperor 

{'^3} :S M2! 2'»5Ca!3'P(33^/ S'Ctl^SS f$ Ctf L Joae -MS EthaJur JZeU r h rtJtl (£rea 
whore the appealatle judgmetu u a pmooedinc under 8, 362 ) 

(’33) 22 AIR 1935 Mad 157 (I5-) 5i Mad 517 36 Cn L Jour 5-«9 Uuyindi v Pfl’j 
[S« af'jCJCl 13 AIR lO'C Bom 3'2 (I-*') >7CnLJoot673 ilaShar r Emreror ] 
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regards his conviction * But tho Rangoon High Court has held that the section confers a 
general right of appeal and that although the co accused (by virtue of whose right of appeal 
the other accused gets his right of appeal) can only appeal as to his conviction and not as 
to his sentence the other accused can appeal as to both ® 

la Sections 41SA and 411 — -A and B are jointly tned and convicted by a 
Presidency Magistrate a is sentenced to siv months imprisonment and B is dealt mtb 
under S 5C2 without any sentence being passed against him A is not entitled to appeal 
under this section because under the terms of s 411 there being no sentence against E, 
there is no appealable judgment against B (a himself cannot appeal because the sentence 
against him is not of the appealable level 

2 Sections 415A and 412 —A and B arc jomtiy tried and both are convictel 
on their plea of guilty But no sentence is passed on A and he is dealt with under S 
But an appealable sentence is passed against B Can a appeal? No the reason is that B 
himself can only appeal os to the extent or legality of the sentence passed against him 
and A s right of appeal cannot be more extensive than that of B and as no sentence at aU 
has been passed against a, ho cannot appeal * 

3 Sections 415 A and 449. — “Where lea^e to appeal is granted under S tW 
of the Code to one of two accused persons jointly tried by the High Court sessions leara- 
to appeal should be granted to the other accused also by reason of the provisions of tbis 
section * 

416." [Saving of sentences on European British subjcotsl (RepeileJ hy the 
Criminal Law Amendment Act, 1^23 {12 (X)/] of /923), S 26 

41 V.+ The ''(Provincial Government] may direct the Public Prose 
Appeal on behalf cutor to present an appeal to the High Court from an 
oi Oewrosient ja onginal Of appellate order of acquittal passed by any Cour 
case of Acquittal other than a High Court 

ft. Sttbstiiiite d by A 0 for Local Co»cmro«nt - 

• Code ol 1898 S 416 . 

416 Nothing in sections 413 and 414 appl es to appeals from senteBces pissed un 
Chapter XN\III on European British subjects 

1882 S 416, 1872 S 274 para 3 1861 _hil 

i Code c4 mi S nil Banje 
Code of 1872 S 272 paras 1 and 2 

272 Tho Local GoTernment may direct an appeal hy tha Public Prosecutor or other ° 

No appeal »n ease specially or generally appointed m this behalf from nn orig ml or 
of acquittal, except on judgment ol aeqaitl^ but in do other case shall there be on appeal from 
bel alf of Goiernment judgment of ocquittsl passed iq any cnminal Court 

Such appeal shall he to tho High Court and the rules of Jun tation shall not apply W appes 
presented under th s sect on 

Code of J861 _ Nil 

4 (31) 18 AIR 1931 Sind 151 (16'’) 2o Sind L R 337 S'* Cri L Jour 114*’ Tejumal'r Emper^ 

5 (10) 27 AIR 1910 Rang 2‘’3 (224) 1940 Knag L R 381 41 Cri L Jour 877 SAa«/ar v TA' Atn? 

Note la 

1 (37) 24 AIR 1037 Cal 413 (114) 38CnLJo«r876 I L R (1037) 1 Cal 123 Eah 
T Emperor 

Notes 

1 (31) 18 AIR 1931 Sind 131 (15'’) 25 Smd L R 337 32 Crl L Jour H4'> Tejumal Jogvml 

hmperor (Words appealable judgment and ifghtof appeal In section should be rend togelhcr an 

the right of appeal should be the same m the case of both t1 e co^cused ) 

1 (’27) 14 AIR 19-’7 Cal 307 (308) S4Cal3’ 28 Cri L Jour 481, Callflulicr t rmperor (Thaugl* 
tl c other accused U not a Loropcan Bntisb labject ) 
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1, Scope and applicability of the section 

2 “The Provincial Government ‘ 

3 “May direct ” 

4 “Public Prosecutor ’ 


Synopsis 

5, “High Court ’ 

6 Order of acquittal 

7 Interlocutory orders 

8 Limitation See A I 11 Comnuntarics on tlic 
Limitation Act 2nd (1042) Edn Article 157 


hOTE to the Synopsis Seo the ^olC3 indicAled for the followmg topics 


Acquittal of scrions charge though conviction of 
some other charge See Note C 

Amendment of charges — Order — If nppcthble 
See liote 7 

Appeal by accused as treli as hy Gowrnnient Seo 
Note 3 

Eismissal for non-appeatantc undet S 217 — Is 
acquittal See Kote 6 

High Court not to question potret of Provineial 
Government See Note 3 

Inapplicable to Bengal Act 12 ot 1932 See 
Note 1 

Legislative changes Sec Note 1 

No right of appeal to private person See Note 2 

Not controll ng S 439 See Note 1 


Obyict is to remedy injustico and not to get Higl 
Court s opinion on abstract points of law Sec 
Notol 

Order under Section 118— Not acqu ttal See Note 6 

Power of ProMDcnl Government — Nature and 
exercise Sec Note 3 

Ilefnsal to try lor want of jniiadiction — No appeal 
See Note 7 

Sections 414 and 260 — Summary acquittal Seo 
Note 1 

Sessions Judge or District or Deputy Magistrate — 
No power m cases of acquittal Sec Note 5 

Who can moi e Proi mcial Government See Note 3 

Withdrawal of complaint tinder S 248 — Is ac 
qmttal Sco Note 6 


1 Scope and applicability of the section — Sectioo 407 of the Code of laci 
prolubited appeals fiom a judgment of acquittal of any ciiuimal Court and an order of 
acquittal was therefore, conclusite* Tbo cxtnonliaary remedy of nn appeal against an 
acquittal rocened a statutory recognition for the first time in 1872* in tbo intciosts of 
public “afety, peace and order * 

But tbo Legislature has by no means oteriooked the fact tint an appeal against 
an acquittal is an exception to the general pnnciple of criminal lau and is one ithicli 
needs considerable safeguarding Sucb safeguards arc three in number namely — . 

(a) that tbc right of appeal shall be cacrci'»d by tbo ProMiicial CiOTOinment 

only, 

(b) tbat c^cry sucb apjical shall bo mode through the Public Pioscciitor 

(c) tbat c'iCTi such appeal shall be tned by the High Court only 

Before, therefore a person acquilleil can undergo any further trial for tho offence 
of which he has been acquitted the highest executne authority must bold that it is 
desirable tho highest legal autlionty must otUiso that it i-> legal and j roper and tho 
highest judicial authority must find that it is just that the order should bo set aside * 

The object of tho section la only to enable the Provincial Goi emmeut to liai e a 
iiTongful acquittal convcitcd into a conviction or to have a rc trial and not to enable it 
to obtain from tbc High Court opinions on abstmet questions which do not nrue on the 

facts established ® 

Section 417 — Note 1 

1 ( 69) 11 Suth 'I B Cr 29 (31) (FB) Jr» re Goraekand GItose 
( CC) S Sutb I\ n Cr 2 (3) Queen v Toyab Sheikh 

( CC) 5 Sutb \V n Cr 4S (46) Queen t Goraehand (Under S 404 Court msy set a<ide jadgmeDt of 
ncquittftl for error lo point of law ) 

( C7) 8 Sutb M n Cr 47 (49 51 S'*) Beng L n Sup I oL 750 Queen v Shcit h Ca « 


• liar S\njK 

.* • ilii 

3 (10) 11 Cn L Jonr C6(CC) 1909 Pun I c No 15 Cr 4 lad Cas t-64, i ni|vrrcr V Uarnanan 
41«o pec S 423 Note 15 

4 fOI) ICnl JourC74(C»l C*^) 17 C P L n 75. Emprror v Iff Gut>x 

5 (10) 11 Cri L Jour C>(65) 4 Ind Cm SC3 ISHW Pun Be No 14 Cr Fniprror v i a r/i Din 
(11) 12 Crl L JoJr 364 (371) 11 lod Ca» 19- • I**!! ftia I e No 10 Cr, Emyrror v JSTiro 
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The provisions oi this section are not qualified by any restriction which may bo 
■deined from a consideration of the terms of S 4U, an appeal viill, therefore, he against 
-an Older of acquittal m a case tried summarily under S !2G0 ® This section does not control 
the powers of the High Court under s 439^ This section is inapplicable to cases of orders 
of acquittal passed by special Jlagistrates under Bengal Act 12 [\ii] of 1932 under which 
there is no right of appeal to the High Court ® 

In an appeal against an order of acquittal, it js for the Government to show that 
4116 judgment appealed against is wrong® 

An order of acquittal made without jurisdiction may be get aside m appeal under 
this section 

Sec — S 422, as to notices of appeal presented under this section, 

S 423, as to the powers of an appellate Court m disposing of an appeal 
presented under this section, 

B 427 as to the arrest of an accused person in appeal from acquittal, and 
S 431, for abatement of appeal under this section 

2, “The Provincial Government — It is only the ProMncial Government 
tnat can prefer an appeal under this section * The object of limiting the right of appeal 
against acquittals to the Piovmcial Government is to prevent personal vmdictneness from 
seeking to call m question judgments of acquittal by wa> of appeal, and to ensure that 
such interference abnll take place only m cases wheie there has been a miscarriage 
jushco so gturo as wotrid induce (be Pronncifll Gorernmenf to move m the BMlier 

6 { 34) 21 AIR 1934 All 812 (844) 85 Cti L Jour 1229. Emperor v Neor Ahmad 

7 (30) 17 AIR 1030 Lab 159 (160) 31 CnLJour 584, Nalhumal -r Abdul Eaq (Aod letccenw 
can be entertained when Provincial Oovernment boa been moved to prefer appeal or bavmg hevn 
moved bas declined to prefer such appeal ) 

8 ( 83) 20 AIR 1933 Cal 776 (776) 60 Col 1402 84 Cri L Joot 1070, Sttpenitfe»d<»f 
braneer o/ Le^al Afjatn v Luchm\ Narayan 

S { 44) 81 AIR 1914 Sind 33 (38) I L R (1944) Kat 123 45 Cn L Jour 650 212 Ind Or* 467 (Db). 
Emperor v Eokit Uaihghul (In appeal from conviction, appellant is entitled to benefit of doubt bo 
in appeal against acquittal, the Government cannot eucceed by merely raising doubt as to inaocenw 
of accused) 

( 32) 33 Cn L Jour 929 (930) 139 Ind Caa 75G (Oudb), Emperor v. Paragi (Appellate Court must o" 

«!ow to difler from opinion of trial Judge as regards teslimoDy of witnesses unless there are 6°° 
grounds for it ) ^ ^ 

^34) 21 AIR 1931 Pesb 129 (132) 36 Ca L Jour 443. Coiemmeiit Advocate, mrth^ 7 esl Frmifr 

Prounee v Amir Hamea (Where two opinions can be formed on the evidence and one ol them h 
been formed by the tpial Court, appellate Court will not disagree even if the balance ol probabilities 

Hate Court does not 

. - V Nga Lu 

^Accused pieauing gniiiy of enarge uuuer d wj. Anus Au— d>ii»u.iiwu uy l usi Class -• 

Acquittal by Sessions Court in appeal — Appellate order Is without jurisdiction and nigh Court ca 
set It aside ) 

[See ( 07) C Ctl L Jour 287 (288, 289) 4 Low But Rul 49. Emperor v rciia (Acquittal In 
tent appeal— Acquittal may bo set aside — But In particular circumstances ol case Il^h Court i 
not consider it necessary to do so )] 

Note 2 

1. ('16) 3 AIR 1910 Low But 16 (17) • 8 Low Bur Rul 356 17 Crl L Jour Ol, Graham d Co v tiu]l 

, •»,«_. 1 - tned ) 

1 1 . . . n (Apr*®’^ 

' .j to wrong 


Chotidhuru 
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Con=!equentIj n innate lerson has no right of appeal mxlci this section* But so far as 
the wording of tins section is concerned, there is nothing in it to shon nbo can ino%o the 
ProMncial Go\ eminent to direct an appeal under this section It is a matter of practice 
that the Pi-OMncial Go\crnmeiit is and can be mo^cd b> private individuals or bj the 
Police through the District Jlagislrate or by the latter himself as the head of the criminal 
adnnni'itration in his district * 

3 “May direct ” — ■ The power given to the Provincial Government by this 
section 13 of an exceptional and unusual character It should be spaiinglj used* and with 
circum pection - care and caution * It la a special weapon intended for exceptional occasions 
and which is to be onlj used aftei most auxious consideration and m ca^es which are 
themselves of great public importance or in which a principle is involved, it cannot bo 
expected that the Government will dull the edge of that statutoiy provision bj utilizing it 
frecl} m cases which are of no or little general interest * The making of a direction under 
uot ordinar ly be interfered — Government not thinking that there was miscarriage of justice and no 
exceptional requirements for interference— No re trial shoald be ordered in revision ) 

( 94) 22 Cal 1G4 (170), Deputy Legal Pei lemhraneer y Karuna Baiifotu 

(lb) a AlElblbljCiwBat 16U71 % Bat Hut bSb 11CnB3wiTbl Crohnni A Co v Elsry 
[See { 14) 1 AIR 1014 Afad 628 (631) 33 Jlad 1028 15 Cri t Jour 236, In re Shmnu Gcundan ] 

3 ( 27) 14 AIR 1927 l<ag 170 (173) 23NagLR40 28 Ctl I< Jour 633 Sher Ehan^ Anuar l\han 
( 31) 18 A I R 1931 Rang 86 (86) 9 Rang 67l 32 Cn I, Jonr 929 Emperor y Maung Tun Uvan 

(II gh Court satisfied that subordinate Court look erroneous view of evidence it is bound to act on this 
ev dcnce and convict tbe accused ) 

4 (37)24 AI Rm7 Sind 100 (lOl) 38 Ct« L Jonr 665 Koroclii Wnnmpal Corperalvew v Tbaoo* 
mal Ehu*halda» (The normal procedure for tbe parly aggrieved is to apply to tbe D strict Magistrate 
nbowilltbeo lefcr tbe matter if he thinks proper to Governinent and Government can if they think 
proper sanelion proceedings under S 41?) 

( 23) 10 AIR 1923 Lab 1C3 (1661 24 Cri L Jour 433 JIul 5in9A v Emperor 
(22) 9 A I R 1922 Mad 502 (soj) 45 Mad 913 23 Cri L Jour 583 (FB) Snnbaralinya iludahar y 

Harayana 3iudah 

(25) 12 AIR 1925 Pat 321 (322) 26 Cri L Jour 516 AnanfSmjbv Fan Charon 
< 28) 15 AIR 1928 Smd 176 (170) 80 Crt L Jour 251 Emperor v Dito 
( 92 95) 1 Upp Bur Rul 47 (47) Queen Etnprest v Nga Tun H «k (District Magistrate ) 

Also see S 439 Rote 12 

Note 3 

1 ( 44) 31 AIR 1914 Smd 124 (130) 46 Cn L Jour 759 2’9 Ind Cas 45> Fmperor v W S Prieslley 
(Should be used only where there is no reasonable doubt upon record as to guilt of accused ) 

( 43) 30 AIR 1943 Mad 33 (33 34) 44 Cri L Jour 183 204 Ind Cas 306 Public Prosecutor v llurthuja 
lhan Sahib (It is not usual for the Crown to p refer m appeal against an appellate judgment on a 
point of fact unless tbe judgment is p*rverse ) 

(38) 25 AIR 1938 Bind 80 (81) 39 CnL Jour 501 32 Sind L B 689 Amprror v Oulab Sftab (Should 
be used only where there is no reasonable doubt upon record as to guilt of accused ) 

( 81) 4 Ah 148 (119) 1881 AH W N 159 Empress o/ India v Oaj/adin (Judgment of acquittal honest 

and not unreasonable Appeal agamst such judgment should b' di^rais^ed } 

( 31) 18 A 1 B 1931 All 712 (716) 33 Cn I> Jour 1073 Emperor v Daldeo Koerx (In respect of pure 

question of fact ixiwers ere enforced only in those cases where through incompetence stupidity or 
j«rversity of subordinate tribunal, such unreasonable or distorted conclusions are drawn from evidence 
as to produce posii ye mi-xarnage of justice | 

(■•’0) 7 AIB 19‘’0 Bom 217 U19) 21 CnL Jour 17 I'lnperory Salharaii Manji (But discretion to 

cxerci e power appertims to Gorcromeot and u not subject to control by High Court ) 

(■24) 11 AIR 19'’ 1 Bom 335 (337) 25 Cn L Jour 7e6 Ftiperor y iloti Eloda (Do) 

( 15) 2 4IR 1915 S nd H (9) 9 S nd L R 1? 16 Cn L Jout 601 Emperor v Eadir But (Do ) 

2 ( 33) 20 4IR 1933 Mad 230 (230) 31 CnL Jour 913 Pubfic Prosccafor v Mayundi Audur 

3 (3«)25 AIR 1933 Snd 103 (113) 39 Cn L Jour 630 I L R (1939) Eat 41 Emperor x Pursuwal 
GtnmaX 

(98) 21 All 122 (PC) 1899 kll W N "Oi QueeiEmprtrty r»mmaf 
( 01) 1 Cn L Jour 781 (790) 1901 pun Re No 7 Cr Emperor v Chatlar Singh 

4 ('20 13 AIR 1926 I at 170(179) 51at25 27 Cn I Jojr235 5ib3ii lisi v S hajxant Boss 
(-29) 16 Ain l9-’9 lat 139 (140) 7 1at 579 SOCnLJourCTS ITatxr Eunjra x Emperor 

( 93) 1593 Pun Re ho 15Cr p 31(351 QueenEmprestr Ehuthal Singh. 

(Jl):2CriLJojr3C4(170) 11 led Ca» 13» 1911 Pun Re No 10 Cr (FBI Emperor x Eiru 
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this section should be limited to those jnstancra in ^hieh there is a grave miscarriage of 
justice® or where it is required in the mlereste of justice and of the public ® 

The exercise of the discretion is not subject to control by the High Court and 
cannot be questioned m dealmg with such appeals ^ 

Can an appeal under this section he preferred by the Provincial Government 
against an order of acquittal when an appeal preferred hy the accused against his conviction 
has already been heard and decided by the High Court? This question can only arbe in 
cases where an accused person is acquitted of a graver charge but convicted of a lesser 
charge on the same facts In such a case, both the Provincial Government and tho aceibcd 
person have a right of appeal If both the appeals are preferred they should ordmanly I* 
heard together, hut if the appeal of tho accused person is heard and decided by a High 
Court before the Provincial Government has appealed, is tho appeal of the Ptovinciil 
Government barred ? A Full Bonch decision of the Nagpur Judicial Commissioner’s Court 
has held, overruling the view of the same Court in an earlier case,® that an appeal against 
an acquittal for a major offence can be preferred by tho Provincial Government although 
an appeal preferred hy the accused against his conviction for a minor offence has been 
heard and decided by tho High Court Bnt, where the appeal by tho accused is pending 
hearing, it should be postponed, if m the opinion of the standing counsel for the Govern 
ment it is likely that the Government will appeal against the acquittal so that both tniy 
he heard togethei Bub it need not bo postponed if there is only a possibility that the 
Government may desire to appeal. 


4, Public Prosecutor. " — Under this section, it is the Pubbo Piosecutor tbv 
13 to be directed to present an appeal to the High Court The term “Public Prosecutor is 
defined m clause (t) of s. 4 (i) of tbo Code Section 402 provides for the sppoiot °^^° 
[But see (’39) 26 AIR 1939 Lab 408 (409) . 40 Cri I. Jour 942, Shamlal ▼ Ohamanlal (If a ^“^8* 
or the Eseeutive Gorerntaeot find that an obvioua error m a decision has been committed, t 

the qnestion involved is of greater or lesser pobhe Im^rtance, a case of injustice is gf 

one in which it is the duty of Government to ma*he an appeal — Per Bam Luh, J , m the or 
Beferenee)] , 

S (’42) 29 AIR 1942 Pat 58 (S9) s 43 Ctl L Jour 44 . 196 Ind Cas 004 (DB) Emperor v 


6. (’61) 4 All 148 (149, 150) : 1881 All W N 159, Empress of India v. Qayadxn, 
(■94) 16 All 212 (214) : 1894 AU W N 49, Queen^Empress v. Eohnson 


L Jour 01, Graham efi Co v Elsty 

[See C04) I Cri L Jour 074 (681) ; 17 O P L It 75, Emperor v dff. Gulbi ] i 

[See also (’41) 28 AIB 1941 Bom 410 (411) : 43 Cri L Jour 174 ; 197 Ind Cas 502 (DB), 
Atmaravi v Shantaram Janardhan (Government cannot avoid the obligation of 
proper case by lending support to a revision application brought by the complainant ^ B 439, \ 

ntenei to) . . 

(’23) 10 AIB 1923 Lah GOl (603) : 20 Cn L Jour 337, Ganga Svigh v Ilamzan. (Complainants a 
remedy In Civil Courts )) , „ 

7. ( 0 1) 1 Cri L Jour 074 (686) s 17 0 P L B 75, Emperor v Iff Oiilbi (Apart from tbo merits ol m 
appeal itself ) 

(•20) 7 AIB 1020 Bom 217 (219) ; 21 Cri L Jour 17, Emperor v Sahharam Manaji 

(’24) 11 Air. 1921 Bom 335 (337) 25 Cn L Jour 786, Emperor y. iloli Khoda 

(■18) 6 AIR 1018 Lah 41 (15) : 1917 Pun Re No 43Cr . 19 Cn L Jour 85, Emperor v Ayan 

(’15) 2 AIR 1915 Sind 8 (9) • 0 Bind L R 17 ' 1C Cn L Jour 604, Emperor v Kadir Dux 

8?(’32) 19 AIR 1932 Nag 121 (121, 125) : 28 Nag L R 233 ; 33 Cri L Jour 840 (FC), Mahomm^iy^ 
Itohillar ^mprror. (Coiifra Niyogi, A J. C, agreeing with AIR 1932 Nag 73 : 33 Cri 
Also sec 8 430, Nolo 1, ’ .n 3 > 

9. 1’32) 10 AIR 1032 Nag 73 (74) : 33 Crf L Jour 728, Emperor v. J/af/.ia (Overruled by Ai» 

Nag 121 : 23 Nag LR 233 • 33 Cri L Jour 649 (FD)) 
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gencrallj or ui anj ca'so or for auj specified diws of eases, ono or more ofiicera called 
"Public Prosecutors"' Therefore, an appeal against an acquittal presented to tho High 
Court bj the Superintendent and Remembrancer of Legal Affairs, Bengal, nlio by Notifi 
cation Las l^een appointed by tbo PrOMncial Government to be, by virtue of his office. 
Public Prosecutor m all cases heard bj the High Court of Bengal in tbo exercise of its 
appellate jurisdiction, is not incompetent* But the Legal Remembrancer of Bengal cannot 
be deemed to bo the Pubbe Proaocutor for tho Pro\ incc of Behar, from the inero fact that 
bo has been directed bj tbo Government of Behar and Orissa to present such an appeal 
•uitbout his being appointed as such and when there is already a Public Prosecutor for the 
Province of Bibar * 

5 " High Court ” — An appeal under this section lies only to the High Court 
So a District Nlagiatrate' or a Deputy Magistrate* or a Sessions Judge* has no tight to 
entertain an appeal against an order of acquittal 

6 Order of acquittal — The noids “conviction ’ and “acquittal ’ aro not applied 
in the Code to on order under s 118 and are inapplicable to it Therefore, an order of a 
Sessions Judge setting aside the order of a Xfagistrate calling upon a person to furnish 
security for good behaviour is not an eider of acquittal within the meaning of this section 
so as to enable the Prov incial Government to prefer an appeal under this section ' 

An order dismissing the complaint for the non appearance of the complainant under 
s 317 IS an orderof acquittal v\itbin the mcamogoflbisscction* So also an order according 
sanction to compound an offence under S 315 amounts to an order of acquittal by force 
of fie wufds ‘siafi bare fie effect ct aa acquittal m sabs (s) ol tbst seettoa sad boaos 
an appeal under this section lies against such order * 

Tho words appellate order of acquittal mean and include all orders of an 
appellate Court by which a conviction is set aside * 

The ' acquittal ' contemplated m the section need not bo on all the charges mode 
against tho accused Tho Provincial Government is not depriv cd of ita right to appeal in 
cases where an accused person has been acquitted of a sci ous ebar^ merely because at 

Note 1 

1 (14)1 AIR 1914 Cal 500 (560) 41 Cal425 15 Cn L Jour 4G rmpfror ▼ Gaya Prasad (Fact 
that certain person has been ditectci <o present appeal uodet tbu soction does aot ia%olTe hts appoint 
ment as Fobhe Proseentor ) 

2 ( 19) 6 AIR 1919 Cal SOS (203) 46 C»l 511 20 Cri L Jour 170 SuptrinteiiJsnl ond Remtmbrancer 
of Legal Af /airs Bengal y Tularavt Darodui 

3 ( 14) 1 AIR 1914 Cal 860 (560 661) 41 Col 425 15 Cri L Jour 16 Emperor v Gaya Prasad 

Note S 

1 (91) 1891 AUWN 120 (120 1211. EHip/vss t Hardeo Singh 
i 03) 7 Cal tv N 403 (494) Bishvn Das Ofiose v Emperor 
(07) 11 Cal W N »ci (xcil Dioarka Nalh Shahu v Emperor 

( 83) 7 Mad 213 (214) 2 tteir 477, na«oa»K.a*>ii Ayi/areuar t harasxmhalii NayaJ 
Z ( 02) 26 Mad 478 (480) 13 Mad L Jour 263 2 Weir <83 Samt Ai/vi v Emperor (Reversal by 

Deputy MagistraW of order acquitliog acrosed on ebaree of theft is lavalii ) 

3 ( 01) I Cn L Jour 700 (701) I AD L Jour 415 ^Tpvl fffcan v Emperor (Order of acquittal parsed by 
Magistrate without any charge being framed or eridenee for defence taken ) 

( 9'^) 2 Cal N cclvi (eelvii) Biroda Nalh t ffomit « 

(S« also ( 11) 12 Cn L Jour 575 (5761 12 Ind Cas «39 fAU) Durbar* Mai t Emperor ] 

Note 6 

1 {'2S) 15 AIR 1929 AU 1 (1 2) 2‘»CnLJoor92 Emperor v Baba Bam 

(26) 13 AIR 1928 Oadh 329 (329 330) I Lock 231 27 Cn L Jour 626, Emperor r Samat Been. 

(Rut Local Government has right to apply in revision ) 

( e3) 9 Cal S78 (979) Chand Khan v Empress 

2 See Note 7 on S 247 

3 (45)32 AIR 1915 hag 104 (lOi) I L R (1945) hag 605 47CnLJoaTll9 2->l Ind Cu 208 (DR), 
PrortnetaJ Covcrrtmcnf, Central Prorinees and Berar r Eipin Sing\ ChouJhary 

4 (*75) 24 Soth VV R Cr 41 (41) Corf of Bengal r frokool Chunder Choudry 
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the same trial, he was convieted of a less senoua charge ® So, -where an accused charged 
-Tilth n serious charge is acquitted of that charge but 13 convicted of a less serious one it 13 
open to the Go\ernment to prefer an appeal so far as the charge on which he rras 
acquitted 13 concerned® The vio-iv held m the undermentioned cases’ that an ‘acquittil’ 
means a complete acquittal on all tbo charges is no longer correct since the decision of ths 
Privy Council m Ktshan Singh \ Emperoj ® 

7 . Interlocutory orders — There is no appeal provided agamst any nifcj focufory 

order So -where a Sessions Judge declines to try a case on the ground of -want of juna 
diction, there is no order of acquilt^ and no appeal lies against such an order ’ On the 
question -whether it is open to the Go\einment to prefer an appeal on an order of the 
Sessions Judge refusing to amend or add new charges there is a difference of opinion In 
Queen Empicss \ Vaji Bam^ Telang J , held that ‘ the appeal allowed was onlj from 
any original oi appellate order of acquittal and the order refusing to allow additional 

charges is not an order which falls -withm those terms especially when it is not even aa 
order -which can he said to form the basis of the order of acquittal or a necessary condition 
of its tenability 

However, in iJmpcj o> \ Stewar/,® while Rupchand Bilaram, A J C, agreed ivitb 
this Mew of Telang J, luncaid, J C, held that although the section gives no poner of 

appeal against an order refusing to amend chaises if such order is followed hy an original 
or appellate ouler of acquittal the Provincial Government may direct an appe'^f ^ 
presented 

8 Limitation Seo A I It Commentanes on Ibe Limitation Art, Snd (1942) Eitioo Art 151 


'‘418.* (/) An appeal may he on a matter of fact as well as a 
App«al on what matter of law, except where the trial was by jury, m which 
mattcrB admissihle case the appeal shall lie on a matter of law only 

( 2 ) Notwithstanding anything contained in sub-section (l) 
section 423, sub section ( 2 ), when, in the case of a trial by jury 
person is sentenced to death, any other person convicted m the same tna 
with the person so sentenced may appeal on a matter of fact as well as a 

matter of law. 

* 1882 S 418 , 1872 S 271 , 1861 S 40 8 — 

5 ( 25) 12 AIR 102o Oadb 7‘’3 (725) 26 Cn L Jour 13C4 SUaram t Emperor 

6 (*44) 31 AIK 1514 Ain37 fl41) I L K (1514) AH 403 46 Cn L Jour 38 21S lad Cos 

Zamir Qastm v Emperor (Per Iqbal Ahmad C J Sectioo 417 is applicable not only to the c' 

a complete but also of a partial acquittal ) . . 

( 28) 15 AIR 1928 P O 25 1 (256) 50 AH 722 65 Ind App 390 29 Cn L Jour 828 (PC) KisJian Si i5» 
V Emperor (Sections 302 and 304 ) 

(77) 2 Cal 273 (270 277) Empress of India j Judoonath Gangooltj (Sections 302 and 304 ) , 

( 30) 17 tIR 1930 Lah 338 (340) 32 Cn L Jour 66, Emperor t Sada Singh (Section SOJ » 

Ss 302/109) . ,g,) 

(•-IS) 12 AIR 1925 Oudh 723 (725) 26 Cn L Jour 136 1 Si<« Bam t Emperor (Sections 396 and ' 

7 (28) 15 AIR 1923 Lab 230 (231) 29 Cn L Jour 90S, Fmperor T Giam Sinjti (Cbauge of con 
tion from S 853 to S 852 does not amount to acquittal under 8 353 and no appeal lies ) 

(S« (’27) 14 AIR 1927 Lah 369 (370) 8 Lah 156 28 C« L Jour 603 (508) Fasal Khan v Empf 
(Tna) under B 302 — Coavietion under 8 304 does not amount to acquittal under S 302 )] 

8 (28)15 AIR 1928 PC 251 (256) 50 AD 722 55 Ind App 390 29 Cn L Jour 828 (PC) 

Note 7 „ . 

1 (12) 13 Cn L Jour 1C9 (170) 13IndCas921 34 All 118, Emperor t Bum Sinj" 

Also see S 401 hotel 

2 (92) 10 Bom 414 (429) of 

3 (■27) 14 AIR 1027 Bind 28 (20) SlBndLRSS 27 CrI L Jour 1217 (Bat sec the obscrTin 
Rupeband Ditaram A J. C , p 39 ) 
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Exphnalion. — The alleged seventy of a sentence shall, for the pur- 
poses of this section, be deemed to be a matter of law. 

a Tlie .onjinil Section IIS was rennmbered as sab-scction (1) of tint section and sub s (2) nas 
tnscrfcii bj tbe Code of Criminal Procedure (AmendmcDt) Act, 18 [WIIIJ of 1923 S 115 

Synopsis 

1. Scope and applicability of the section. I 3 "On a matter of law only ” 

2 Trial by jury j 4 Sub-section (2) 


NOTE to the Synopsis Sec the ^otes indicated for the following topics 


Assessor ca-e tried by jury Sec bote 2 

Inadmissible eTiJenee or want of eTidence — Ques 
tion of law See bote 3 

Misdirection — bon-dircction .—Matter of hw See 
bote 3 

One charge by jury and another as asse»«ors See 
bote 2 


Petition to state illegalities See Note 2 
Questions of fut in a jury cise— IVhen considered 
by High Court Sei. Note 1 
Section inapplicable to as cssor cases or to trial by 
Magistrate See bote 1 

Sufficiency of evidence — Question of fict See 
bote 3 

Verdict of jury —Final on facts See bote 2 


1. Scope and applicability of the section — This section piotides that an 
appeal 5\ill he on a matter of fact aa well ns a matter of fau, except t\bece the tual is 
by jury m tthieh case an appeal tvill he on a inattei of law onlj 

The section applies equallj to all criminal appeals, whether made b> the Piot incial 
Government against an acquittal or made by accu^ person against a conviction^ Thus, 
where m a jurj case the TrOTincial Government preferred an appeal against an acquittal 
on questions of fact, it was held that llio appeal was incompetent^ But, in a case tried by 
a Judge with tbe help of assessor^ or h> a MagisUate,* it is competent foi the Provincial 
Government to appeal against an acquittal both on the question of law and on the question 
of fact The section does not m any way curtail tbe powers of the High Court to deal 
with questions of fact as well in a jury case m a lefeiencc under s SOT* or under S 37i* 
of tbe Code 

The section does not apjily to cases tried bj a jur> in a High Court or a Court of 
Session under the provisions of chapter XWlli of the Code In those cases undei s ffo 
Section 41S — Note ! 

1 (9d) 20 A1U59 (161) 1899 AlltV N 1I7 <?u«u Emprcjj » Prag Dat 

rnn ee tllireA »- o T . ocA V . t> n 


point other than 
>ayal (All tbit 


( 17) 4 AIR 1917 Cat C97 (687) 17 Ch L Jour 9 Deputy Legal I emembronetr Bchar v SlaluUhari 
Singh (There are no ipecial rules for dealing with evidence m such appeal on que'tions of fact ) 

5 (’87)9X11420(421 425) 1087 All W N 39 G«ren ffwprcM v MocarfJiy 

(’17) 4 AIR 1917 All 173 (175) 39 AU 349 19 CciLJoar itil ZkrammudJin t Emperor 

( 29) 15 AIR 1929 AU 207 (211) 50 All 025 29 Cri L Jour 353 [I B) Emperor v Shera (Vo sllegiiion 
of mi'idircction by trial Judge or misondcrsianding of law by jury— High Court can revise verdict.) 

(•73)20 Suth V\ RCrl(4) llIJeneLRlJ Cuem t KoonjoSelk 

(■23) 12 AIR 1925 Lab 401 (402) 6 Lftb 93 26 Cn L Jonr 1241, rmperor v Bimaf Tarjiiatf (High 
Court can interfere though finding of jury is not perverse or ujanif >iJy wrong ) 

Al-o see S 307 Vote 11 

6 ( 37) 24 AIR 1937 S nd 1C2 (163 164) 31 Sind L R 1*3 33 Cn L Jour i>0« Ekadtm v Emperor 

(3C) 23 AIR 193C Cal *3 (83) 37 Cri L Joor 394 63 Cal 9-i9 BeruyenJra Lhandra j Emperor 

( 97 9*) 2 Cal VV V 40 ( 50) A'uren Empress v CAninadAori Goala 

(’21) 11 AIR lOJI Cal f ’5 (C’8i 2CCriLJoarS i/asviiH fob SAeilb v Emperor 

(“21)8 A1!U9->1 S nJ 81 (-6, 1-7) 159ndLR 103 23 Cn L Jour 33 (IB) Gul t Emperor (High 
Court nn go Ubind unanimous v< rdirt of jnry nad sabni'ate lU own verdiri ) 

(See (*73) 19 Suth W I. Cr 67 (57) Quroi w Jaf/irAhJ 
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Jin appeal liea to the High Court on a matter of fcict as well as a matter o£ law. See s it? 
and Kotos tLercuncler. 

The section docs not confer a nglit or appeal from the verdict and judgment n » 
trial held at the sessions of the High Court^ Bat a Judge of the Sind Chief Court sitting 
in its Sessions Court jurisdiction is a Sessions Judge and an appeal lies to the Chef 
Court ngniriit a conviction recorded on a tnal held before him sitting with a jury* See 
al'O S 2GC, Kote 4 Under S 411A an appeal now lies from the ^crdlct and judgment la 
A trial held at the -vssions of the High Court 

2 Trial by jury, — An appeal under this section m cases tned by jury lies on 
matters of law only and the appellate Court cannot go mto the facts of the case ^ ^"bere 
facts are in issue the aerdict of a jury is absolutelj final and most bo giaen effect to The 
section jeolouslj guards tho tight of the acensed to the finality of the verdict of tie jury, 
so that an appellate Court cannot, by going into a question of fact, substitute its own 
opinion for the verdict of the jury* 


7. rSo) 22 \IE 1935 lUcg G" (69) . 13 Bang lOl : 36 C« L Jour 593 (FB), H. IP. Seoll t. Empfwr 
8 044) 31 AIR 1944 Smd G5 (66) ; I L R (1914) Kat 239 : 45 Cn L Jour 505 ; 212 Ind Cas 79 (DB). 
Emperor T Hutidraj Lazhxram. 

( 39) 26 AIR 1939 Smd 209 (211, 212) 41 Cm L Jour 23 : ILR (1940) Ear 219, Setrarem v Er-iwrcr 
Note 2 

1 (’45) 32 AIR 1945 All 182 (182, 184) * I LR (1945) AU 127 • 46 Cn L Jonr 6S7 s 220 led Cu 411. 
Ghulam nusaxn v Emperor (ilcre ststeinenU in the gtonni, cl appeal that the darge to It' P7 “ 
lull ot misdirections and noa*dircctions and tha4 the verfkt cl the jury u perreree, are not suSwot 
to clearly forcshidow the pouit o( attack agaio«t the charge to the jury, which the groads shen.! 
ladieate.) 

C43) 80 AIR 1943 Bom 74 (75) • 44 Cn L Jour 4U • 205 led Cas 411 (DB), llelop’assi SlxxtTxsrei- r 
Emperor. 

[See (’CC) C SulU \\ R Ct 1 (H, Queen v. Gnshchumirr BuiwJoo (A person tned by a jury is entiled to 
an appeal oa tlie facts i( the oCTeoce was committed before the passing of the Penal Code.)] 

2 r4l)3l AlR1914Cal39(40) j4SCriLJoot46S: 211 lod Cas 621 (DB), A-hdul Jehhar 
Emperor. (Jury bvs to decide whether identification eridenco Is aliafMtory — Direction by Jod**” 
reject sneh eridencc — Jury sUU cooeictiQs — Digb Court cannot lOterfere with verdict } 

(’43) 30 AIR 19 43 Mad 527 (529) : 44 Cn L Jour 766 ' 20S Ind Cas 265, Tridicfcand Srrear t Emfertr 
(•39) 26 AIR 1939 Bom 457 (45«, 460) : 1 L R (1939) Bom 648 ; 41 Cn L Jour 176. Emperor v J»«»3 
Sema. (To hghlly isteiUre with verdict ol a jury with which Sessions Judge has agwed would w 
reduce trial by jury in India to a farce ) 

(’27) 24 AIR 1937 Ml 193 (196) ; I L R {1937) AU 419 • 38 Cn L Jour 465, Ifanjia V. Emperor. 

(•17) 4 \IR 1917 AU 172 (l75, 176) : 39 All 348 18 Cn L Jour 491, JJiarammuidin v. Emperor 
pellate Court cannot look at evidence and find accused guilty ol oflence with which he was not cbars« 
and which was not hud before jury) 

( 94) 1894 Rat 730 (732), Quren Empress v Ratappa (The section gives finaUty to verdict ol jury 
there has becu no error of law nor nusdirectioo ) 

(’01)25Eom6«0(C92):3BomLR273 |FB), E»n?*Empcrcr v rarbAusaalar. (The words w 
“whcTO tnal was by jury” moan "where tnal in fact was by jury" and not “where trial should t** 
been by jury ") 

(’19) C AIR 1919 Cal 514 (519) ; 46 Cal 895 : 20 Cn L Jooc 311. RjmeiAcfcaiwfm v Emperor. (EvUfUM 
p-ejodicial to accused wrongly admitted — Judge duccUng jury to discard it— Yerdic^ of gmlty bj 
Conviction sliould be let aside ) 

(•31) 10 Cal 1029 (1030), Gorf of Bengil t. Parameshvar Jfulhol. 

(•9t) 21 Cal 955 (97C, 977), tVa/aiar Khexn r Queen Empress. 

(•97) 25 Cal 230 (231). AriFulerv Queen-Empress 

('ll) 12 Cri L Jour 193 (195) 10 Ind Cas 691 (Cal), Pashidassaman v. Em p eror, 

(1 665) 2 Sath W R Cr 5 (5), Queen x Gopaul Doss. 

('CT) 8 Suth \T R Cr 3 (3), Queen t. Iff. B^ooJeM. 

C70) 18 Sath W R Cr 26 (26), Queen r. Shuru/foodJeen. 

(’7l) 16 Suth IV R Cr 19 (20), Queen t Ruf'on Doss, (No evideneo before jury on which accused 
be cocvwted Verdict of guilty cannot be lust^ned ) 

(*72) 13 Suth W R Cr 45 (46), Queen t. A’ldAeeratn Ruydee. 

(*90) It Mad 86 (37, ja) ; 2 Wdr 890, Queen-Empress t. CAinna retan. 



APrEAL ON WnAT MATTERS ADMISSIBIjE 
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The words “where the trial wasbj jnry” mean "where the trial was in fact held 
hj ]nr% ’ and not ‘ where the trial onght to ha\e teen held bj ]ury' and, therefore, where 
the accused is tried bj a jury m a ca«e which ought to ha^o been tried with the aid of 
assessors, trial will be treated os one tj a jury and no appeal lies except on a matter of 
law * The contrary ^ icw held in the undermentioned decisions* can no longer bo considered 
to be good law 

Inhere an accu cd person is tried on one charge bj a jurj and on another charge 
bj the Judge w ith the aid of the same jury ns assessors an oppeal will lie against convic 
tion on the latter charge on a question of /act os well as on a question of law ® In the 
undermentioned case® it was held that where the charge tried by the jury and the charge 
tried bj the Judge with the aid of the same jury as assessors are so connected together 
that if the facta relating to the former charge cannot be challenged, the conclusion will be 
irresistible that fbe conriction on the latter charge is properly made, the appellant can 
challenge the facta on which hia conviction on the former charge is based As appeals in 
cases tried by a jury can only bo on a point of law every petition of appeal should state 


( 84) 2 WeiT 488 (489), In re Goit Pleader (Want of accuracy in stating eCcet of evidence may amount 
to misdirection m bw) 

( 31) 18 AIR 1931 Oudh 171 (171) C Luck 703 32 Cn L Jour 8S8, Bengal Singh v Emperor ('Seventy 
of sentence is matter ol lav ) 

(34)21 AIR 1934 Oudh 122 (122) 35 CnLJour666 ShubraU v Emperor. 

(•31) 18 AIR 1931 Pat 379 (391) 11 Tat 143 32 Cn t Jont 1197, JgJtore Dutla v Emperor 
( 93) 2 Gal W N 702 (718) Queen Empress v Bhatrab Chunder. 

{ 28) 15 AIR 1928 Mad 1186 (1189) 51 Mad 956 SO Cn L Jour 317 (rC), Yeerappa Ooundan v 
Emperor 

[Sm ( 66) 5 Sutb R Cr 40(40) Queen v BuUodkur Ohosh (Rejection of appeal preferred out of time )] 
ALoeeeS 4‘>3 Note 40, 

3 ( 38) 25 AIR 1938 Cal 51 (57 65 66) ILR (1938) 1 Cal 290 39 Cn L lour 161, Coble ReAari v 
Emperor (Per McNair J Biavas J eonlra ) 

( 37) 24 AIR 1937 Cal 750 (759, 760) 1 L B (1937) 2 Cal 315 39 Cn L Jour 182 Ekabbar Vandal r 
£mperor 


rot invalid— Accused who docs not lake objection m ln*U Court cannot complain afterwards ) 

( 98) 25 Cal 555 (Sj?) Surja Surmi v Queen Empress 
( 79) 4 Cal L Rep 405 (409) In re Dhootnalh Dey 
[See ( 31) 1931 Mad W N jog (130) ilamonna v rmperor (Obi/er )] 

A1 o eee S 269 Note 3 

4 ( 72) 18 bath R Cr 59 (59) Queen v harloo 

(75) 21 Sutb \\ R Cr 30 (30) Queen t Doorga Churn Stume (JudoCS charge was treated as ht, 
judgment ) 


-by 

lower Court ) 

(Srt ( 70) 14 Solh \\ R Cr 3 ’ (3’) Quern e Abdeei Earecm ) 

5 ( 18) 5 MU 1918 Mad 8’1 ('•2’) 19 Cri L Jonr 346, 1'oruipa Goundan v Empervr 
C ( 41) 29 AIR 1911 Nig ni (95) ILR (1941) Nag 157 * 42 Cn L Jonr 151 191 Ind Cas 371 (DE), 

3/eunji’al r Emperor (la a case when a man U on Inal for Lis Lie every aml^ly m iLe law cf 
1 rocedure sljouJd U; rt'olved m Lu favoar ) 


SCrJCm. 
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APPEAXj O:^ what matters ADMlSSr'” 


distinctly in ■what lespect the law has been contrayened. It is not for the Court t 
through the records and find out any illegality that may arise ^ 

3 “ On a matter of law only ** — A misdirection or non direction by tbe 
to the ]ury is a matter of la'w If the verdict bos been influenced by evidence, irbi 
inadmissible oi proceeds on no evidence at all, this is again a matter of law* P 
reception of inadmissible evidence which baa not influenced the verdict docs not 
the trial* 

The sufftctency or otherwtse of evidence is not a matter of law , whether th 
believes the evidence to be sufficient or not is a pore question of fact * 

The explanation to tbe section rccr^mzes another matter of law, natael; 
alleged seventy of a sentence * See also the undermentioned cases * 

4. Sub-Section (2) — This sub section was added in 1923 Before that i 
held m a scries of cases* that where in a tnal by jury, of several accused, one i 
accused was sentenced to death and others to lesser punishments, and all of them npp 
the High Court, on a reference under fi S14 m xeapcct of the person sentenced to < 
could go into the facts, hut m deahi^ with the appeals of other persons, they mv 

7 (45) 32 AIR 1945 AU 182 (181) It.R (1915) All 127 48 Cri L Jour 697 220 Ind Cas 411, G. 
Husaxn v Emperor (It is not enough to state in ths gtounda of appeal that tbe charge to the ; 
lull o! xnisdirectiona and non-directions and the verdict ot the jury is perrerse The Lne and po 
attach must be clearly foteabadoieed ) 

(1864) 1 Snth W B Ot 21 (21), Queen v Oopaul Dhereewda 
AUo see S 419, ^ote 6 

Notes 

1 ( 30) 17 AIR 1930 All 24 (26) 31 CrlL Jour S3, f^mperor v Mo^iaiRinacf 
('03] 27 Boai 826 (632) 5 Bom L B 599, Emperor t Toman Shivram 

( 67) 7 Sutb W B Or 6 (6), Queen v Chand Eagdee (ConvietiOD on no evidence) 

(’71) 16 Sutb W B Cr 46 (47), Queen v Eahar Alt Kahar (Total absence of all evidence to sbov 
prisoner bad committed crime ) 

(’90) 17 Cal 642 (667) (PB), Queen Empress v O Bara (Judge read to jury statements which h* 
been admitted m evidence ) ^ 

( 32) 19 AIR 1932 Cal 295 (290) 33 Cn L Jour 477, Golom Atphxa v Emperor 
( 16) 3 AIB 1916 Mad 851 (834) • 39 Mad 449 16 Cn 1 j Jour 294, Annati Uutkxnyan v Eti 
(Admission of inadmiisible evidence -without warning jury ) 

2 ( 14) 1 AIR 1914 P C 155 (164) 15 Cn L Jour 326 (P C), Ibrahxm v Emperor 
(■30) 17 AIR 1930 Pat 247 (251) 9 Pat 474 31 Cn Ij Jour 721, Sohrax Sao v Emperor 

3 (1865) 2 Sotb W R Cr 3 (3), Queen t iluddun Sxrdar (Deposition of single credible wilt 
sufficient in law ) 

4 (’31) 18 AIR 1931 Ondh 171 (171) C Luck 705 32 Cri L Jour 858, Ifangal Singh v Em; 
(Conviction under Ss 360/369, Penal Code — Sentence of seven years’ rigorous imprisonment ) 

■ ' ■ Emperor ( 

■ . . am V Emj 

(Burden ot proving innocence put on accused — It is ecrot of law ) .. 

I 37) 24 AIR 1937 All 195 (196) ILB (1937) AU 419 38 Cn L Jour 465, Uanja v Emperor (i 
supposing that he bad no jurisdicUoa to disagree with verdict of jury— It is a matter of law ) 

(’36) 23 AIR 1936 Oadb 268 (269) 97 Cti L Jour 749, Bxndeshx v Emperor (Sessions Judge 
jurisdiction to hold inquiry into tbe alleged niiscondact of Juror The question whether the Judge e 
or should not hold an Inquiry is ft matter within his ducrction and the High Court wUl not Inter e 
appeal unless it is convinced that tho Sessions Judge exercised a wrong discretion ) 

(2S) 15 AIR 1923 Cal 827 (828) 30 Cn L Jonr 61, AW«lBar»2 v Emperor (Jury pmcticnlly abdid 
their functions in favour of tbe Judge — Retnal ordered ) . 


I ' 4“ C 
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coafinod to jiiattcra of la^v aad could not enter into Ibo facts Tins anomaly has been 
removed by the insertion of this sub section 'which pro'iides that when in tho ease of a trial 
by ]urj , one j'^rson is sentenced to death, and another to lesser punishment, the second 
accused maj appeal on a matter of fact as well as on a matter of law ^ 

See nl«o the case noted below ® 


419.* Every appeal shall be made in the form of a petition in 
Petition of appcfti writing presented by the appellant or his pleader, and 
every such petition shall (unless the Court to which it is presented other- 
wise directs) be accompanied by a copy of the judgment or order appealed 
against, and, in cases tried by a jury, a copy of the heads of the charge 
recorded under section 367 

Synopsis 


1 Scope of the section 

2 Copy of judgment to accompany 

3 Who can present petition of appeal 

4 P/esentatJOTi to be in person 

5 To whom appeal should be presented 

6 Contents of petition 

7 Form of petition 


8 Withdrawal of appeals See Note 8 on S 423 

9 Limitation See A I It Commentaries on 

(he Limitation Act Sod (1043) Edn Arts 
150 154 and 155 

10 Stamp 

11 Petition fn non-appealable cases 

12 Terntorial jurisdiction 


KOIC to the Synopsis See the Motes indicated for the following topics 


Absence of completed judgment See Mote 3 
Accused to bo asVed of tbeir intention to appeal 
See Mote 9 

Accused with conflicting mteresU — Mo aipeal by 
same pleader See Mote 3 
Additional points by supplementary petition Sec 
Mote 0 

Allegation agam^t capacity of jurors— AflidaTit m 
time to file counter-afHdavit before bearing See 
Mote? 

Appeal out of time See Mote 0 
Di«pen«attoa with copy of judgment See Mote i 
False statement in appeal petit on — No offence 
See Mote 6 

Form of appeal applicable to jail appeals al o See 
hotel 

Form cTcn if no grounds Sec Mote 7 
Illegalities m a trial by jury Sie Mole 6 


Irrelevant or scandalous matters about trial Judge 
See Note 8 

Legislative changes See Note 3 
Liffiitatioomcinl and cnmuial appeals See Note 9 
Memo of appe trance See Note 8 
Mo venffcation of appeal petit on needed SceNote? 
Non mention of plea m memo of appeal— Allowed 
if whole (rial vitiated Bee Mots 8 
rutting ID petition bos — Mo presentation Sco 
Note 4 

Rejectioo of appeal for want of copy of judgment 
See Mote 2 

Sending by po&t See Mote 4 
Single judgment lo joint (rial of several accused— 
S ngle or separate appeals See Mole 7 
Three accused — ApjKOrance by a pleader — Fre- 
s otation by another j lead r for one accused only 
Stc Note 3 


1 Scope of the section — Soction <20 dcafs u ith the presentation of appeals 
fioin jail This section is general and pnsenbes the form in which a jittition of ajpcal, 
whether from jail or otherwise is to be jirescnteil • 


' 18S2 S 419 1872 S 27S 1S6J S 416 


2 (37) 2J AIR Jia: Sind J02 (lOJ) 31 Sind L B 82 J> Cri L Jour t-O? ShatJin r rmperor 
(Sect on 376 of the Code should be read with S 418 (2) ) 


maintain the conviction ) 
: C91) IS AU ITI u?9) 


Section 419 — Note 1 
IS91 AU W S 43 (Fi>),Qitcflir£ptpr(u t 



Pohpv 
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l?ETITION OP APPEAL 


Where an appeal is presented throngh the officer in charge of the jail under s 4''0 
and IS dismissed summarily under S 4^1 no further appeal can bo brought under ths 
section " Nor does an appeal lie from tho order of the High Court dism ssing the prev ou3 
appeal under S 421 ® See also Note 9 on s 421 


2 Copy of judgment to accompany — Every petition of appeal should 
normally bo accompanied by a copy of the judgment ' The absence of a complete judgment 
m the record is however not a ground for refus ng to entertain the appeal * 

W here a petit on of appeal js not accompanied by a copy of the judgment tha 
appeal may bo rejected * 

The Court may however in jts discretion m proper cases dispense with ihs co^J 
of the judgment * IVhere three accused preferred a joint appeal with a single copy of 
judgment hut furnished stamps necessary for three separate copies of judgment it iraa 
held that the Court should m cxetciso of tho discret on dispense with separate cop es of 
judgment and hear the appeal ® S milarly where the full order appealed ogamst was 
furnished along with one of the connected applications it was held that the production of 
the judgment in other applications might be dispensed with ® 


3 Who can present petition of appeal — Under the Code of 1872 there 
was no specific provis on as to who should present an appeal and it was held that any 
person authorized by tho appellant could present it* Under the Code of 18S’ and the 
present Code only the appellant or bis pleader can make such presentation. Tbs 
pleader includes a mulchtcar appointed with the permiss on of the Court* and be w 

entitled to present an appeal on behalf of hia patty Presentation by a pleaders clerk is 

cons dered equivalent to a presentat on by tho pleader and is valid ® Cut a person who is 
not a pleader s clerk and one over whose conduct and action he has no control has no 
pow er to present an appeal on bohaU of the patty * Where a petit on of appeal on behalf 
of three accused was s gned under a vakalat by their pleader but the presenlaboa was 
made by another pleader who had a vakalat only from one of tho accused it was held 
that tho appeal should be treated os properly presented * 

WTiero two accused have conflicting interests thej should not appeal throngh tho 
same pleader * 


2 (40) 27 AIR 1940 Oadh 371 (375) 16 Luck 703 41 Cr L Jour 682 188 Ind Ca» '’sO ^ 

Kuman v Emperor (Appeal (rom jaU summanlj d smissed Order ot d sm «sal 8 gned ao'I 

thongL not eealed— Subsequent appeal tbiough counsel is not maiutainable) 

(40) 27 AIR 1910 Oaah3G9 (371) 41 CrL Jour 711 15 Luck 66'> JeidAo v Ewperor 


peror 
n prror 

Note 2 

1 See ( 74) 1874 Rat 82 (S'* 83) (Copy in pisoners ownlan^age u suQic ent ) 

2 ( 79) 2 We r 438 (439) 

3 { 31) 21 AIR 1934 AU 20G ('’07) 60 All 299 35 Cn L Jour 4U Bansgopel v Emperor (Orf« 
reject Dg appeal is not judgment sv tb n menn ng ol B 3G9) 

4 ( 29) 16 AIR 19^9 Lab 614 (614 615) 30 Cr LJonr23S Paramanandv Mohan EaL 

5 ( 03) 5 Dam L R 701 (704) Emperor ▼ 5»riira>n 

C ( ‘'9) 10 AIR 19‘’9 Lah 614 (G14) 30 Cfl L Jonr 235 Parmanand v ZPohan Lai 
Note 3 

1 (T) 1 Mftfl 301 (301) *> Weir 4C9 Jfi rs Sii66a Attala 
( 81 ) C Rom 14 (16) Imperalr^XT ShtvramOundo 

■wror 


4 ( 97) 21 Mad 1X4 (115) 2 Wc 1 470 Emprosv Jlamascami 

5 ( 07) " We r 470 (471) In re Mi tJiw STrra Levai 

6 (36) 21 AIR 103G Lah 859(800 661) 17 Lah 77l 38 Crl L Jour 115 T 

( 30) 1890 I*fln Ro No 13 Cr p 25 (25 ^6) Iltra V Empras 
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It 13 uot necessary that a \aLaIat should to filed A memorandum of appearance 
IS sufficient to validate a presentation ^ 

4 Presentation to be in person — The pre«cntation of a petition of appeal 
should be made in person A petition put into a petition box kept for the convenience of 
the parties cannot bo recognized for the reason that it could have been deposited there by 
a third partj ‘ ^or can a petition be sent by post* ^\^lerc, honcaer, the District Jlagis 
trate proceeded to treat a petition sent by post as if it nas duly presented, it was held 
that it should not be dismissed without giamg the petitioner an opportunity of being heard * 

5 To whom appeal should be presented — No specific provision has been 
made by the Code as to the person to whom an appeal is to bo presented and the question, 
therefore, has been held to be merely one of adnunistrative convenience and a presentation 
to an officer of the Court, such as a bench clerk, or to one of the Judges is not invalid ‘ 

6 Contents of petition — A petition of appeal should not contain irrelevant, 
defamatory and scandalous expre3«ion3 concerning the trying 'Magistrate If it does it will 
be returned for expungmg the objectionable matter * 

In cases of trial by jury, the appeal can onlj be on a point of law and the appeal 
petition should state clearly what points of law have been contravened * 

^^Tjere an appellant, who has not got all necessary copies when presenting an 
appeal, reserves to himself liberty to bring fotwan.1 additional points of appeal afterwards 
it iS peetectl} such circuasta'^s to raiso soo'i aitJitiOsa) points b> n 

supplemental petition * 

A false statement made m a petition of appeal will not render the appellant liable 
for prosecution for making eucb false statement * Sec also section SI 2 Note 81 

^\’hen it IS contended that an alleged illegality or error Mbatos the whole trial 

7 ( 24) 11 AIB 1924 Had 192 (192) 2S Cri L Joar 73 ilantkmda Ltngayya v Emperoi 
( 26] 13 AIE 1926 Pat 296 (297 293] 27 Cii L Jour CC6 Subda Sanlel v t mperor (No appoiotment 
in writing u ceceassrj ) 

f5<!e(44) 31 Ain 1944 Oudh 8t (84] 48 Cri L Jour 266 19 Lock 563 911 Ind Cas 92 AbdulJabbar 
T Emperor (Presentation ot appeal by pleader — 1 ower of attorney not signed by appellant — Detect 
held not fatal ) 

(41) 28 AIR 1941 All 336 (330) ILR (1941) All 633 43 Cn L Jour 173 197 Ind Gas 497 CJWiayju 

▼ Emperor (Allahabad High Coort General Rules (CnmiDal) Cb 2 R 1 — Vakalatoaioa hied 
by pleader in trial Court bolds good id appellate Court provided it authorises him to appear there — 
Presentation of appeal by such pleader la valid )] 

Also sec 8 340 Note 10 

Note 4 

1 ( 9G) 19 Mad 354 (355) 2 SVen i6S (Jueen Empress \ iasudeiayja 

2 ( 91) 15 Mad 137 (137 139) 2 Weir 46S J wiprfjj v Arlappa 
( 84) 2 Wet 467 1408) In re Lvrtseflt Ptlehaiya 

3 ( 89) lb89 Rat 464 (405) ^uccn EinprrM v Dhagv-an 

Note 5 

I ( 39) 20 AIR 1939 Mad 669 (069 670) 40 Cn L Jour 900 Into ( onappala 1 auppa (Appeal pre- 
sented to the (.econd clerk of o'lice of apprUale Court a« Lead clerk wa> absent on leave ) 

( 10)3 kll 1910 Mad 110 (111) 39 Mad S»7 1C Cn L Jour 5JJ IRI I ic 1 roscctilor v EaJiri 
Aopo Ilaji 

Note 6 

1 ( e9) 13 Rom 48- (4-1 490 491) In re Cfue l>i.r<in 

( 0C)'3 Cri L Jojr 3'C (379) *’9 Mad 100 Suryanarayana r I mperer 

2 (1801) 1 ‘’ulh W R Cr 21 (’1) Queen » < opaul RIereej-iI j 
Al-o Kc P 418 Note 2 

3 (71) 8 Rom H CR Cr 126 (135 130) P-ej v Eashnatk 
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such a plea, though not taken in the memorandum of appeal, \fill be allowed to be ra sed 
at the hearing of the appeal ® 

7 Form of petition — Even if the prisoners wish to state no grounds for their 
appeal still their appeal must, according to law, be m the form of a petition.* There is no 
provision of law which requires the petitioner to verify the petition of appeal * 

"Where appeals are filed by several persons convicted by a single judgment in a 
joint trial, they should, according to the Judicial Commissioners Court of Nagpur h 
made separately ® The practice, m the Chief Court of Ondh seems to be that such persons 
can file a single appeal with a single copy of judgment* The Lahore High Court has also 
held that a jomt appeal is legal where the interests of the accused are common ® 

^Vhero the memorandum of appeal alleges that one of the jurors was hard of 
hearmg, another ignorant of English and unable to follow the arguments in Court such 
facts should bo supported hy an affidavit before the appeal comes on for hearmg in time 
so that the Crown could make the necessary enguwiea file counter affidavit* 

8 Withdrawal of appeals — See Note 8 en Section 423 

9 Limitation — - See AIR Commentaries on the Limitation Act 2nd (194'’) Ed 1 on. 

Articles 150 164 and 1S5 

10, Stamp — The appeal petition presented by a pleader on behalf of an appellant 
m dw ess need not bear a court foe stamp as per clause 17 of S 19 of the Court fees Act 
The appellants who are not in custody^ cannot take advantage of the unstaoped ^ 
the judgment of the lower Court which the appellants, who were in prison wereffititled 
to use Those appellants who were not m custody, must affix the necessary stamp* 

See also the A i R Commentaries on the court fees Act 1st (1944) Edn , section l9, 

Noto 6 

11 Petition in non appealable cases — Though a petition has been filed 
as an appeal where no appeal lies the High Court can deal with it as m revision 

12 Territorial jurisdiction Appellate jurisdiction ousting at the tune of 
presentation of an appeal is not lost by the subsequent transfer of temtorj * 


5 ( 31) 16 AIR 1931 Oadh 113 (113) 8 LncL 386 33 Cn L Jour 91 Ram Laulan v Emperor 
Noie 7 

1 ( 70) 13 Suth W R Cr 69 (69) Emprea v Ntllo Oopal Pavlil 

2 ( 79) 1879 Pua He No 17 Cr p 45 (46) Ghanaya y Empress 
( 89) 12 Mad 451 (453) 1 Weit 113 Queen Empress r Subbatrya 

3 ( 27) 14 air 1927 Nag 48 (48). 27 Cn L Jout 1062 Maharaj Singh Gond v Emperor 

4 ( 17) 4 AIR 1917 Oudh 329 (330) 18 Crt L Jour 612 iif« Eatasha y Emperor 

5 ( 36) 23 AIR 1936 Lali 659 (860) HLahTTl 39Cn L Joot 115 A/aWe t Emprror 

6 ( 32) 19 AIR 1932 Pat 302 (303) 34 Cn L Jonr 83 Emperor v Rashbehan Lai 

Now lo ,r ». (lO 

1 (18)5 AIR 1918 Nag 125 (126) 14 NBgLR77 19 Cn L Jonr 494 Emperor v Maroi* 

Cal 61 followed.) , . cr ro Imh) 

( 24) 11 AIR 1924 Rang ICO (ICO) 1 Rang 510 25 Cn L Jout 277, Jn ro Court fees Act 5^' 
(2^) 9 AIR 1922 Upp Bor 14 (15) 23 CnL Jour 121 4 Upp Bur Ral 72 Jaiianaffi v 

2 (’82) 2 ^Velr 4G7 (407) In re Venleata KondaBeddi 

Now 11 

1 ( 05) 2 Cn L Jonr 105 (106) 2 All L Joor 173 Oajja v Emperor 


^ -n ^ Vam 


Ins/er oflemWry 
il not goo** ) 
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420.* If the appellant is in jail, he may present his petition of 
Procedure when appeal and the copies accompanying the same to the officer 
»rpe]knt m jail m charge of the jail, who shall thereupon forward such 
petition and copies to the proper appellate Court 

1 “Copies accompanying the same ” — A cop> of the judgment should 
aceompanj appeals presented to jail officers under this section in the same manner as an 
appeal under s 419 Appeals not accompanied by snch copes should not bo fomarded to 
the appellate Court, but should be leturned to the appellant^ 'When a prisoner in jail 
applies through the Superintendent of the jail for a copj of judgment m order to prefer an 
appeal it is the Magistrate a business to procure and forward tho copy applied for or to 
arrange that this should be done * See Note 2 on section 419 

2 Presentation to the officer in charge of the jail. — The presentation to 
"the oflicer in charge of the jail is good and sufficient whatever delay there may bo m 
forwardmg the petition to tho appellate Court ^ Every facility such as pen paper and mk 
should be given to the prisoner m jail to enable him to prepare his petition * 

3 “Forward such petition and copies to the proper appellate Court “ 
— A ^acatlon Judge can hear and dispose of an appeal from jail' According to the 
Crimmal Circulars lasucd by the Calcutta High Court, the oflicer m charge of the jail 
should not forward petitions of appeal from prisoners to the High Court m cases in which 
sentences or orders have already been passed by an appellate Court on appeal In such 
cases parties should apply to the High Court by motion made by a pleader in open Court * 
According to the said Circulars tho petition of appeal against sentences or orders passed 
b> tho Sessions Judge presented to officer in charge of the jail, should bo forwarded bj 
such officer direct to the High Court intimation of the fact being at once given to the 
Sessions Judge whose sentence or order is appealed against’ All communications from 
the officer m charge of the jail to the Sessions Judge rclatne to appeals of tho prisoners 
to him shonld ho made to the Judge direct and not through tho District Magistrate who 
has no concern with the decision of the Sessions Judge in appeal and tho appellate Court 
«hould certify its decision to the Itlagistratc from ^bose decision the appeal has been 
preferred and such Magistrate should inform the ajpeUant m writing through tho offeer 
m charge of the jail of the result of the appeal ♦ 

4 Limitation — See A I It Comn rntar es on lh« L m t t on Act "Qd (194'’) Edition 

Articles 150 ISi and 155 

5 Stamp — Sec Note 10 on S ction 410 

6 Appointment of counsel m appeals from jail — Sie tbe undenneoluned ca^e I 


* 1882 S 420 1872 S 277 . 1861 S 418 


Section 420 — Note 1 

1 ( C7) 8 Bulb >\ R Cr C r 7 (7) Cnimnal Ctrevtar ho 9 

2 (9'’ 90) 1 Upp Rur Rul 5 (5 G) Jfaunj 2a Kpe r Quffn Finpress 

Note 2 


( 


1 (23) 10 AIR 19"3 Had 4‘>6 (I3-) 46Mad3-2 21 Cn LJoor 439 FunJ amnai ZTaj. t Amjeror 

2 (69)12SuthW RCrC^r5{S) CrtminalCirevlar 3femo Ao. So/ 

3 ( G ) 6 Bath W R Cr C r 8 (5) Criminal Cirrt»far No. ^ of ]S6“ 

4 (C9)12RulhM nCrCfl(l) Criminal CiretJar Ao. Co/ JSC9 

Note 8 

1 f27) 14 AIR 1927 Oodh 3C9 (375) 2 Lwk f3l 29 Cn I Jocr 1?^ F-im / ra'ai v Enxtror 
(lYacl re of not albelrg appe Ucts from jail to ar-se la peiaoa k la tbe.r Iclrre*!-) 
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431** (/) On receiving the petition and copy under section 419 or 
Summary dismis- Section 420, the Appellate Court shall peruse the same, 
gal of appeal and, if it considers that there is no sufficient ground for 

interfering, it may dismiss the appeal summarily : 

Provided that no appeal presented under section 419 shall be dismissed 
unless the appellant or his pleader has had a reasonable opportunity of 
being heard in support of the same. 

( 2 ) Before dismissing an appeal under this section, the Court may call 
for the record of the case, but shall not be bound to do so 


Synopsis 


1 Scope and applicability of the section. 

2 “Shall peruse the same." 

3 * May dismiss the appeal summarily *’ 

4 ‘No sufficient ground for interfering" 

5 Right of appellant to be heard — Pro- 

viso. 


6 “May call for the record of the case ' — 

Sub-section (2) 

7 Judgment and record of reasons 

8 Withdrawal of appeal See KoteS on S 

9 Review Sec Note 1 on S 430 

10 Revision 

11 Appeal 


hOTE to the Synopsis See the Notes indicated for the following topics 


Admusian of appeal — No bar to consideration of 
appealability later See Note 1 
Appeal— Admission, ns to one charge and rejection 
ns to other— Undesirable See Note 1 
Appellant to be heard before dismissal as barred 
See Note 2 

Appheability to convictions and acquittals alike 
See Note 1 

Co-accused— Summary rejection though admission 
of appeal by tbo other See Note 8 
Dismissal under this section and one under S 423 
—Difference See Note 1 

Disposal of appeal on merits even 10 the absence 
of appellant See Note 2 

Hearing before admission — It affects right of 
hearing after eenduig for records See Note 6 
Heanog inclodes right of reply and reference to 
copies of evidence See Note 6 


Immediate dismissal of barred appeal See Note - 

No admission of appeal as to sentence only See 
Note 1 

No alteration of sentence in dismbsiog appeal 
snmmanly See Note 1 

No re-opening of whole appeal after considered 
decision of some points See Note 1 

No summary rejection after admission See Note i 

Notice of bearing to be given See Note 5 

Right of hearing in jail appeals under B 420 See 
Note 5 

Sendmg for record— Not admission of appeal See 
Note C 

Summary dismissal — Remand on appeal tbete- 
from See Note 7 

What Is not reasonable opportnnity of hcarinfi 
See Note 5 

What 13 reasonable opportunity See Note C ^ 


1 Scope and applicability of the section.— -This section gives an appelh*® 
Court a summary power of dismisimg nn appeal, if after perusing the petition and the 
copy of judgment, and, if necessary, the records and if after hearing the appellant or hrs 


• Code of 1882 S 421 — Same 
Code of 1872 S 278 

J 78 n-i I...,,,!! . I ii«_ . 


- n^ril or 
il ef 


BrjccfiOJi - > 

earl 

it considers that there is no sufficient ground for qucstioniug the correctness of tlie docuon or for 
interfering vnlh the sentence or order appealed against 

Before reject ng the appeal the Court may c lU for and peruse all or any part of the proeeeil "S* " 
the lower Court, but shall not l>« bound to do so 

Code of 1861 S.417 . 

<417. It shall be competent to tic Appellate Court to reject the appeal if on a penml ‘ 
petition of ax>pcal aud the copy of the sentence or order appealed ^ 
Api*llaU Court may and alter bearing the appellant or his counsel or agent H they appear * 
reject feliUon of appeal Court shall consider that tbero U no sufficient ground for 

correctness of the deeiaioti or for interfering with the scnlenea or o 
appealed ogainit. Before rejecting tbo appen] the Court may call for and peruso any pirt c 
proceedings of tl c lower Court, but shall not bo bound to do so 
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pleader, it considers that there is no sofficient ground for interference * The essential 
difference between the dismissal of an appeal nnder this section and its dismissal under 
S 423 13 that in the htter case the appeal is disposed of after trial whereas in the former, 
the Court bj summarily dismiasmg it refuses to try tt at all * Even where an appeal has 
not been summarily dismissed, the Court is not precluded, when it hears the appeal under 
S 423 from deciding whether an appeal hes * 

The provisions of this section apply both to appeals presented under S 417 against 
orders of acquittal and to other appeals* As to whether this section applies to appeals 
under s ^76L, sec ^otc 4 on section 476B 

The appellate Court, while actii^ under this section cannot dispose of the appeal 
piecemeal So where an appellant was convicted at one trial on two separate charges, 
and the appellate Court admitted the appeal with regard to one charge and summarily 
dismissed the appeal with regard to Iho other it was held that tlic procedure though not 
illegal, was unusual and undesirable® 

An appeal can be dismissed summarily only when the appellate Court considers 
that there is no Eufficient ground for interfering Hence where the appellate Court 
considers that there is sufficient ground for interfering with regard to the sentence though 
not with the conviction it is not a case for summary dismissal of the appeal® Nor can 
the appellate Court admit an appeal with restrictions Thus, it cannot admit an appeal 
with regard to sentence only ^ The whole appeal will be open to consideration for the final 
bearuig* The jeasoa js that tlie terms of the section cvclude the po«sibilitv of partial 
summary dismissal e (; m so far as the conviction is appealed against® 

The Bombay High Court has held that when the Uigb Court on a criminal aj peal 
considers that tbe conviction should be inamtained but that the sentence is too severe the 
difficulty of having to heat tbe entire appeal unnecessarily can be avoided by first reducing 
tbe sentence m the eierciso of its rev isional yunsdiction and then dismissing tbo appeal 
summarily on the ground that there is no furtlier cause for interference 

But it has been held that where the other points have been specifically coiisidcicd 
and a definite order of dismissal on other points has been pa»sod the whole api>cal cannot 
be re opened again 

Section 421 — Note 1 

1 (83) 5 All 880 (3B7) 1883 All W N 72 EmprefS v Sajivan Lai 
( 81) 18S1 Pnn Re No 31 Cr p 81 (82 83) Ludniddtn t Empress 

(20) 7 AIR 1920 Fat 663 (065 666) 21 Cri L Jour 009 Panchi Slatidar v Emperor 

2 ( 9'’) 6 C P L R Cr 24 (56) Empress v Paltram 



5 ■ Emperor 

6 (PC) Emieror 
V Dahu Paul 

7 ( 4’) *’0 AIR 1912 Pat 40 (47) 43 Cr L Jonr 196 lod Ci 549 Sui/^nr Kumar \eo.jt t 

Emperor 

( 37) >4 AIR 193'' Bom 148 (149) 33 Cr L Jour 5"» I L R (19371 Lom 3C3 D anKor 7 u v 

Emperor (I’ritclce of matkiDg afpcals as admitted wth rc -aid to sci tenoe oal/ Dot in accordance 
V. Ill the Code ) 

( 35) 22 AIR 1935 I C 80 (91) 30 Cr L Jonr 83S €*» Ind VfP 1 >9 C2 Cal 9-ij (VC) Fmper r r 
DahuP-ul 

8 (14) 1 AIR 1914 Cal -'6 (‘>■7) 14 Cri L Jonr 4 so (Isr) 41 Cal lOc \ a far Sheikh y f r , ror 

(-25) 12 41R 19^ 5 Pat 453 (451 455) 4 I at 251 26 Cn L Jo-Jr ’ Cay J Siri;‘i t / m/ r r 

( 31) IS AIR 1031 1*81 351 (351) 3 > Crl I Joar 1017 TijJ u r Emperer 
MyisecS 407, Sole 1 S 41 > No e 1 and 4’3 Note 7 

9 ( 35) 22 AIR 1935 1 C 89 (91) 30 Cn li Jour 834 V lad Kpp J-'O C 9 J il C 2 m/er-r 
T Atliu Paul 

10 (37)24 AIR 1037 Rom 144(140) 34 Cri I, Joor ITJ I L P (19i I loa o'" PKirt-rf ,t 
Emperor 

11 (33) 20 MR 1033 r»t 39(301 lir*tC9- 3I4> Jo=r 114 p p j t rnr«T--r 
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While summarily dismissing an appeal under this section, an appellate Court 
cannot alter*® or enhance*® or reduce** the sentence or modify the order appealed from in 
any other i\ay** 

An appeal once admitted cannot ho dismi^ed summarily under this section *® 
Unless an appeal is dismissed so&imaril}, the appellate Court is bound to ia.ne 
notice under s 422 and to send for the record of the case under s 423 ** 

The dismissal of an appeal ian'poranly, as for instance, the dismissal of an appeal 
till the decision of a civil suit, is unknown to law If necessarj , the appellate Court can 
postpone the decision of an appeal in a proper case ** 

2 “Shall peruse the same.” — There la no proMsion in the Code for the 
dismissal of an appeal on account of the non appearance of the appellant or bis pleader 
The appellate Court is bound, even in the ahaence of the appellant or his pleader, to 
peruse the judgment and the record, if it has been sent for, and decide the appeal 
judicially * 

The section contemplates an appeal that can bo properly put upon the file of the 
Court Therefore, an appeal preferred out of time and without any explanation of the 
delay, may be dismissed at once,® hut if the appellant is represented by a pleader, e 


. T SrnpTfSS 

■ No power bjS 26 ol Act H ^ 

eoha&ee gcnteace ) 

('77) 1877 Pan Be No 14 Or, p 31 (31), Qanda Singh v Dhana , 

14 ( 86) 1886 Bat 304 (305), Qtuen’Einpress v GotiTtd Ttao (Case shoujij be reported to High C0«f 


• iGoahn 
)sh Sumitr 


• ; ' ‘ " 62 Ind App 129 (P 

Emperor r Dahu Eaul (Privy Coaucil poiotcd oat the inappropnateaess of usiag the expre^^'®®* 
‘ admitted ’ aad “admissian" is reference to appeab which are not sammaiily dismissed ) 

Also see S 423, Note 2 

18 ( IS) 5 AIR 1918 All 247 (218) 19 Cn L Jour 358 Ddc/thm* Naram v Brndroti*" 

Also Bee S 430, Note 2 

Note 2 

1 ( 38) 25 AIR 1938 Sind 171 (172) I L R (1939) Ear 204 39 Cn L Jonr 890 , Zlmprror v 
JJolckand (Judge must use independent discretion after reading copy of jadgment— failnro of accu 
to prosecote appeal Sa no groand for Enmmaiy dismissal.) 

( 35) 22 AIR 1935 Pat 460 (460) 37 Cn L Jour 93 Ouiah Das ▼ Umpcror 
( 23) 10 AIR 1923 All 175 (175) . 24 Cn J, Joar 662, JiamcJtandar v Emperor. 

Appeal dismissed on account of oeo 

i . ■ , , • 'mperor 

030) 17 AIR 1930 Lah 659 (659) 11 Lnh 212 SI Cn L Jour 979, itoora i, Emperor 
( 09) 9 Cn L Jour 653 (654) 2 IndCas217 5 Nag L R 76, Bafanchand v Emperor 
(’19) 6 AIR 1919 Pat 51 (56) 20 Cn L Joor 271, SAumbehart Sinylt v Emperor 
, ; ■ . , I . . " Emperor 

■ ■ ... , Emperor 

, . . • * I addiUon to 


Aiau M b e.->. Note o 

2 (75) 1875 Hat 90 (90) Erg V Gulah Karim 
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*boul(3 be given an opjxirluruty of being ticard in tlio matter of determining ubether the 
delay should bo excused and the appeal admitted.^ 

3. “ May dismiss the appeal summarily.” — The ponera conferred by this 
section, On the appellate Court, should bo exercised spanngly and with great caution* and 
mth judicial discretion* "WTiore important or complicated questions of fact and law are 
imolved, or nherc disputed questions of title to immovable property ate involved, the 
Court should not summatilj dismiss an appeal but should send for the record and hear 
the appeal fully and decide* It is bon ever not illegal to do so * 

The fact that the appeal of one co accused has been admitted does not take an ay 
the power of the Court to dispose of the appeal of another accused summarily ® 

4. “No sufficient ground for interfering” — Unless the Court is satisfied 
that there is no sufBcicnt ground for interfering in accordance with the relief sought in the 
appeal, the appeal cannot be dismissed summarily under this section * As to whether the 
appellant is bound to satisfy the Court that there is snfficient ground for interfering with 
the conviction, see Note U on S 423 

5 Right of appellant to be heard — Proviso — The proviso gives an appellant 
or hia pleader, in cases of appeals filed nnder s 419, the right to a reasonable opportumty 
of being heard m support of the appeal * The proviso, by its words, restricts this right to 

3 ('37) 14 KIR 1927 Dom 44S (446) 38 Cri L Jour 653, Emperor v Vurudin 
Note 3 

1 ( 86) 8 AU 614 (515) 1686 AU W K l77, Qvctn Empress v liam A^aram. (ISeasoiis, however eon- 
eise, ehould bo gives ) 

( 2l) 9 AIR 1923 Pat 653 (653) 34 Cri L Jour 477, Padaratk Eurmv v Emperor, 

( 85) 20 AIR 1933 Pat 160 (160) 34 Cr. L Jour 1017, Ml ThaXun v Emperor 

2 (’18) 5 AIR 1918 Cal 106 (106) 19 Cr« L Jour 228. KaxlaSh Chaiuira v Emperor 

(’10) 11 Cri L Jooi 631 (632) 8 Ind CaS 379 13 Oudb Cu 309, dman Ah v Emperor (Discretion 
should bo exercised upon eousd ssd teesonsble lines ) 

(’82) 1882 Pun Re No 35 Cr, p 43 (46). Eban v Empress 

3 (’97) 1897 Rat 910 (917) Queen Empress v Adamisaq 

(’18) 6 AIR 1918 Cal 106 (106) . 10 Cn L Jour 228. EnitesA Chandra v Emperor 
(■20) 7 AIR 1920 Cal 891 (892) 22 Cri L Jour 349. liabttnaddx v Emperor 

(’00) 4 Cn L Jour 37 (57) • 29 Mad 230. Bangaeharlu v Emperor (Conviction ba=ed on ciidence ot 
witnesses whose credilility is impeaciied by accused on reasonable grounds ) 

( 34) 11 AIR 1924 Mad 695 (895) 26 Cn L Jour 411 49 Mad SoS, In re Turka Hussain Sahib 
( 10) 5 AIR 1918 Pat 653 (654) 19 Cn L Jonr 209 3 Pat h Jour 389, Sukhdeo Patkak v Emperor . 

' (Credibility of pro- 


( 00) 10 Cal W N caxiv (eiixvi) Damn v Emperor (Impropnety of summary dunus^l, liiving regard 
to nature of defence ) 

Also see Note 6 

4 ('31) 18 AIR 1931 Cal 264 (264) il Cn L Jour 568. Safar Ah v Emperor 

5 ( 05) 0 Cal W S 3J2 (331), Jagat Chandra Sarma v Lai Chand Das 

Note 4 

1 (35)22 AIR19J5I>C 89 (92) 62 Cal 9S3 36 CnL Jour 833 02 Ind App 129 (PC). Emperor » 
Dubii Haul (Appellate Court tbinUng that eonvictiOD ahosld stand but that sentence may be IJO 
seicre _ Arpv^t should not be dismissed sommattly) 

Note S 

I. (-25) 12 .KIR 1925 Uh 355 (356) 26 Cn L Jour 1169, dfubarTirFiaJ Sjdij v Emptre-r 
(20) 10 KIR 1929 ^^g 150 (151) : 30 Cn L Jour 791, Chandra Sh'ar v /iiyjram 
(■70) 1670 Rat 29 (30). TUg v Bethar Pitambar 
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cases coming under S 419 and, therefore, do® not apply to appeals presented under S 420 
from jail Hence in the cases of jail appeals, the Court can summarily dismiss the appeal 
on perusal of the papers without calling upon the appellant to appear * But although a 
convicted person presenting his appeal from jail has no right to be heard in person under 
this section still, whenever the appeUate Court considers it desirable that the accused 
should be heard, it has power to direct the prodnctiou of the prisoner before it for disposing 
of the appeal ® 

Where, however, the appellant from jail has also preferred an appeal through a 
pleader the appellate Court is not competent to dismiss the appeal without giving the 
pleader an oppo’-tunity of bemg heard * 

Under the proviso, the opportunity that is to be given of being heard should be 
reasonable Reasonable opportunity cannot be said to have been given to the appellant or 
his pleader m the following cases, vtz 

(1) Where the appellate Court calls upon the pleader to argue the appeal on the same 

day that it is presented, and refuses to grant him time to acquaint himself with 
the evidence m the case ^ 

(2) Where on the presentation of a petition by a pleader, time is wanted for some 

other pleader to argue the case hut the Court calls on him to argue it himself 
then and there * 

(a) Where an appeal signed by a pleader is presented in person by the appellant and 
the Court without giving time foe the pleader to come and argue the case, 
fortb^ ith calls upon the appellant himself to argue ^ 

But there is nothing in the section to prevent the appellate Court from hearing the 
appellant s pleader at the time of presentation, if the pleader himself desires to do so No 
further opportunity need bo given in such a case ® 

As to what IS reasonable time, it has been held that at least a u eek s tune should 
be given* Where an appeal was filed in the headquarters of an appellate Court on 2 Ct 
July 1875 and notice was given for hearing on 28th July 1875 at a place m any gnl^^ from 

( 00) 4 Cri L Jour 67 (57) 29 Mad 238 SAngacharlu v EmjieroT (Memorandum of appeal 6 gned 
b; pleader and presented bj appellant^-Beasonable opportunitj to pleader to appear and argue bqo 
be given ) 

Also aee S 4‘’3 Note 9 

2 ( 38) 20 AIR 1938 Bom 279 (381) 89 Cci L Tour 578 ILR (1938) Bom 357 Jalam Bhnraiim^ 
y Emperor (Per Beaumont C J — General rule that no one Bhould bo condemned unheard caon 

to I'ppe&l ) 

( 91) 13 All 171 (180 187) 1891 All W N 48 Queen Empress y Pohp% 

{ 27) 14 AIR 1927 Sind 223 (223) 20 Srod L R 189 27 Cn L Jour 933 Loung y Emperor 
(•23)10 AIR 1923 Mad 4‘»6 (132) 4G Mad 882 2iCnhJ(mx4Z9 KunhammadEajty Emperor 

3 ( 38) 25 AIR 1938 Bom 279 (280 281) 39 Cn L Jour 678 ILR (1938) Bom 357, Jalam BharalsmS'* 
y Emperor 

4 ( 00) 4 Cn L Jonr 373 (373) 3 All L Jour 693 1900 All W N 303 Bhauam Dehal v Emperor 
( 20) 13 AIR 1920 All 178 (179) 48 All 208 20 Cn L Jour 1621 Emperor y Keica Bam 

5 ( 41) 28 Ain 1941 Mad 802 (802) Nilalanla Agyar r Thatka Pichaikaran (Appeal closed on 
day on which It is presented without giTing adjournment to pleader for argument and accuse! acqul 
—Order held should be eet asule ) 

( 05) 2 Cn L Jour 53 (59) 7 Bom L R 69 Emperor \ Gurrhtda BaXapa 
( 00) 0 Cri L Jour 401 (10'^} 30 Cal 385 lIndCiiaSOB Ramtohal Dusad \ Emperor 

6 (09) 10 Cri L Jour 491 (492) 4 Ind Cas 37 (Mad) Jn re Jfaeft* 

( 15) 2 Ain 1915 Upp Bor 11 (12) 2 Upp Bar Rnl S'* 10 Cci L Jour 538 Ega Shut 

y Emperor 

7 ( 00) 4 Cri L Jour 57 (57) 29 Mad 236 Itangacharlu y Emperor 

8 (27) 14 AIR 1927 Bom 301 (301) 28 Cn L Jonr 407, Fmperor y Basa\.anappa Bauna 

( 30) 17 AIR 1930 Mad 803 (RC4) 63 Mad 865 33 Cn L Jour 40 Narasmhamurthx y Emperor 

9 (•21) 11 Ain 1924 Mui 895 (895) 48 Mod 385 20 Cn L Jour 411 Tirria Ilussaxn Saha 
F mperor 

( 09) 9 CrJ L Jour 401 (lO^’) 1 Ind Cos 808 36 Col 385 Itamlo} al J)usa Jh t Emperor 
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the hcadqu'irters, it vras held that tho appellant was not given a reasonable opportunity 
^\^aetc a general notice ^\a3 posted in tho court-house, stating that appeals will bo heard 
for admission only on the first Court day next after presentation, it was held that it was 
not m complianco with tbh section and a tune should bo fixed in each case and notice 
should be given to tho appellant or hia pleader, m such case “ 

^\^lere no notice at all is gixen to the appellant or pleader of the date to which tho 
appeal is posted, it is a clear case where no opportunity has been given to bo heard ** No 
notice to the Crown is necessary before dismissing an appeal against a conviction > 
summarilj “ 

The further question arises whether, after tho appellant or his pleader has been 
beard, and the Court then sends for tho records of the case, the Court is bound to give 
opportunity to the appellant or his pleader to bo heard again on the records All that tho 
section requires is that the pleader shall have a reasonable opportunity of being heard, 
liefore there is a summary dismissal, and once having heard him, it is not obligatory on 
the Court to heat him again when it sends for the record, though it may do so, if the Court 
or the pleader desires it ** But a contrary view, namely, that the Court is bound to hear 
the pleader a second time after the record is sent for ai^ received has been taken m the 
undermentioned cases It is submitted that tho view la not justified by the language of 
this section and is also against the weight of authority. 

The right of being beard in support will include the right of replj” as well as the 
right to refer to certified copies of the evidence 

6. "Afay caff for tfic rccccti of the case'' — Subsection (2). — Vadee 
this sub section, the Court may, before dismissing an appeal, call for tbe record of the case 
but it is not bound to do so ’ Although a Judge would be acting within his powers in 


10. (’75) 84 Suth W B C( 60 (60), /n «< Uurt Per$had 
11 (’83) 9 Mad 11 (12) 2 Wait 472. Malan v Queen 

12. (’19) 0 AIB 1919 Pat 34 (53, 56) 20 Cn L Jout 271. Sinijh v Emperor 


14 (’30) 20 AIB 1939 Cal 311 CSll.SW) 40CrLJ 832 ILUfmO) 1 Cal 314, Aftromurfiim v Emperor 

" “ *ndiag lor record 


* ' Dhatnjritm 

* Ion T Emperor 

(DisscntiQS from AIR 1917 Pat 331 19 Cn L Joor 639 ) 
f27T 14 Affl 1927' Com 31 jI f^OTf ^IfCrt L Jbor i’liT, £>nperor t iTasaianappa 
(’09) 10 Cci L Jour 201 (201, 205) 2 Sind L R 39, Emperor r Jtiaye 

15 (36) 23 AIR 1930 Cal 291 (393) Z1 Cn h loot 831. Jtlendra Nttih Corat r Emperor (There u 
not much uw m eeodmg for the reoord if the Jodge la not prepared to heir tbe pleader I 

(•32) 19 AIR 1932 Cal 397 (399) S3 Cn L Jonr 603. Ilatem Alt t Emperor (Doubtj but foUoirs oo the 
gmundi of if^re decists, AIR 1920 Cal 161 27 Cn L Jonr 412 and AIR 192C Cal 174 27 Cn L Jour 
3'’2, but It is not dear from the rejiorta of the latter two decl^losa whether the pleader Lad already been 
heard once ) 

(’17) 4 AIR 1917 Pat 331 (332) • IS Cn L Jour 639, Jajiea r,z% t JSToli /in {D.asented from in A I It 
1930 I’at 499 • 9 Pat 7C9 • 31 Cn L Joor 1131 ) 

(See (ilsj (’20) 13 AIR 1926 Cal 161 (161) • 27 Cn L Jojr 412, Surenira Kath t Emperor (la tUn 
case the High Coart eet aside the o’der of tbe lower Court on the groani that it had *o 

appeal tammarily without ginng an opporiunity to the apiilUnt « pleader to heard after the rtocixit 
of tlie records— Ilut it U not dear whether the {deader had been heard already once ) 

(’26) 13 AIR1926Cal 1T4 (175) :27 Cn L Jojr832.i;*Iif T Emperor (Da.)) 

16 (Tl) 12 Cri L Jour 9 (9, 10) : 9 Ind Ca» C5 . S3 Cal SOT. Jmsa-i.' Sordar r SojrnJra C.r-ii. 

17. (Tl«) 9 Cn L Jour 55 (55) : 11 Oodh Cat S60, Slangs t Emperor 

Note fl 

1 031) IS AIR 1931 AU 355 (55C) : 33 All “v • 83 Cri L Jocr S59, J’isH 21iU\ t Emper^. 
r 
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rejecting an appeal -withont calling for the record^, snch a coarse is, ordinanlj-, very 
inconvenient and should not be adopted * A Court is not reqnired to call for the reewis 
in an appeal m which the only qnesbon is a mere question of fact and the judgmcct cf 
the Court below is so plain and clear that calliwg for the record wonld bo a mere was^e of 
time, but it 13 not nght to reject an appeal snmmanly when a pomt of law which, on the 
face of it, 13 not without suhstance, has been raised or when the judgment is a long and 
intncate one requmng, ohvionsly, careful consideration ’ 

A mere sendmg for the record under thi? sechon is not tantamount to an adniisson 
of the appeal, as the Court has power to an appeal under this section even after 

calling for the record * 

■When sendmg for the record, the Conrt should note m the order-sheet the pjicts 
for which it 13 sending for the record.* 

7. Judgment and record of reasons — A Conrt, when dismismg an appeal 
summarily under this section, is not required to write a judgment m conformity with tie 
provisions of S S6T * 

Although the law does not fetter the discretion of an appellate Cburt in dirrm^sg 
appeals summanly and it can do so without recording any reasons for so doing,* it i3 


( 30) 17 AIR 1930 863 (864) 53 Mad 665 32 Cn L Jour 40, NarasimTuimurthi t rnpfrer 

2 fftS) 1833 All VT R 145 (145), Empr<ss t. Ju9<il Ctshor< 

3 CIS) 5 AIR 1918 Pat 653 (6S4) • 19 Cn L Jour 209 : 3 P*t L Joor 339. Sul Palhai r. 

{ 82) 1682 Pua Re Ro 35 Cr, p 42 (46), Lcl Khan t fJmprfa. (Di»c»tioa allowed should be eietcwd 
on <4Qad judical pnneiples ) 

Also see Kete 3 

4 5w ( 7S) 1 All 1 (5) (FB), Qutm r Ghalam Imatl 

5 (’83) 25 AIR 1933 Pat 12 (P, 13) 33 Cn L Joar 25i, Basdto Koin t Emperor 

Note 7 

1 (’40) 27 AIR 1940 Oadh 369 (371) . 41 Cn L Joor 711 • 15 Lntk 662, Jodha v Emperor 
Cll) 1 AIR 1914 AU 311 (311, 312) 36 AU 496 15 Cn L Jonc 512, Kundan t Emperor 
(’16) 3 AIR 1916 All 197 (197) * 33 All 393 . 17 Cn L Joor 309, Lai Beharx v Emperor 
r95) 17 All 241 (242, 243) • 1395 All W N 63 (FB) Queen Empress t Nannlm 
( 93) 20 Bom 540 (541), Qtfwn Empress r FTanibat 

f93) 21 Cal 92 (96), Rssh Beharx Das t Bal Gopal Sttigh. (Cooit can reject appeal mtlioat 
formality of either a recorded pidgment or reasons of any description ) , 

(*26) 13 AIR 1926 Lah 19G (197) 27 Cn R Joor 23. Aatar Sid Khan r. Bara Singh (Nor reS'oas or 
any descnptwn necessary) 

r02} 25 Mad 534 (534) 2 Weir 473, E«nj Cmpew t J^rts^nasr/a. 

( 17)4 AIR 1917 Rag 203 (201) 13 Rag LB 169 18 Cn L Jour 993 Ram Roo t Emperor ^ 

( 93) 6 C P L E Cr 24 (24, 26), Empress r PaUram, (Order of somoiary rejection nndcr S. 421 doe* bo- 
amonnt to judgment.) 

( 10) 11 Cn L Jour 631 (632) 8 Ind Ca» 379 13 Oadh Cas 809, Aman .dfi t Emperor (SuU l- 
matter being one for discretion of the Court, it is Tery unjcirtant that snch dL^CTetion should be eier- 
ciscd upon sound and reasonable lines.) 

fli) 5 AIR 1918 Pat 597 (597) ; 19 Cn L Jour 151 2 fa* L Jour 693, Gurvbarx Bthara v Enttror 
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advisable to- record its reasons foe summarj dismissal, m view of tho possibility of such an 
order being chaUcngcd by an apjJication for ic^ision, in nhich caso they mil show that 
the Court had reaU> considered the points raised in the appeal and that the appeal was 
without foundation * Therefore, though tho appellate Court has power to dismiss an appeal 
suramarilj without giving reasons, if tho High Court finds that tho Court has not apphed 
its mind to the consideration of tho facts of the case, it will remand the case back to bo 
hoard on the merits * 

8 Withdrawal oE appeal — . See Kotc 8 on Section 43J 

9 Review — See Note 1 on Section 430 

10 Revision — It is withm the power of the High Court in revision to say, 
after considering the facts of each particular case, whether or not the appellate Court has 
esercised a proper discretion in acting under this section and either remand the appeal to 
the lower appellate Court to be heard on its merits^ or to go into the ease itself and 


( OS) 2 Cn Ii Joar 341 (344) 0 Cal W N 623 Ntlya Pal r £c>(i ifadhah 

( 29) 16 AIR Cal 773 (773) 31 Cn L Joor 474 Kahchand Ohose v Talu 
Hi) Pun Re No 31 Cr, p 61 (63) Budniddxn v Empress 

(1900 02) 1 Low Bor Rnl 270 (271) Tawn/j Bo y Crown 

( 26) 13 AIR 1926 Lah 196 (197) 27 Cti L Jour 2, ttasar ild Khan y Hara Singh 
3 Hs) 25 AIR 1933 Fat 366 (367) 39 Cn L Jour 732. Bala Bux y Emperor 
( 37) 83 Cn L Jour 232 (233) 166 Ind Cas 494 (Pat) Brsj Mohan v Dasrath Singh 

( 30) 17 AIR 1930 Pat 331 (331) 81 Cn L Jour 760 Tkakur Sahu y Emperor 
{ 86) 8 All 614 (515) 1888 All W N 177 Queen Empress y Bam Karain 


( 24) 11 AIR 19'’4 Ca) 642 (643) 23 Cn L Joor 733 Bam Han y Santosh Kumar 
( 83] 20 AIR 1933 Cal 615 (615 610) 34 Cn L Jour 612 Abdul LaUf y Ahamad 

• • V Eiipcror 


rmperOT 

jaram (Judgment 


on the face of it that the Court has pcnisod the petit on of appeal and (he jodgmeat appealed aga n t ) 

( 20) 7 AIR lO^O Pat 522 (523) 21 Cn L Jour I39 Ganesh Pam t Gjati Chand (Judgment ehoulj 
show that the Court has coos dcred all fbc n^nienta adraoced before it and the evidence in the ca«i* ) 
(22) 0 AIR 19'’2 Pat 532 (352) 24 CnL Jour 477 Padarath Kurini y Fmperor 
("SS) 12 AIR 1925 Pat 183 (184) 25 Cn L Joor 1237 /o9nranrtf;« S njh \ Emperor 
( 35) 22 AIR 1935 1 at 32 (33) 86 Cn L Joor 191 Jajnaratn Dubey t Glnnl ii Oubey 
( 35) 22 AIR 1933 Pat 37 (39) 36 Cn L Joor 261. Barjoo Vahto y Emperor 
4 ( 30) 17 AIR 1930 Pat 5'’0 (5'’0) 32 Cn L Jour 66 Anshna Pjfi v Emperor 
(3.) 22 AIR 1935 Pat 37 (S*-) 86CnLJoor261 Itarjooilaltoy Emperor 
( 35) 22 AIR 1935 Pat 32 (33) 36 Cn L Joor 191 Jagnarain Dulej v Ghinhu DuU j 
( 05) 0 Cal 5\ N ccxaix (ccxxix) AoWa Khan x rmperar 

(18) 5 AIR 1918 lat C60 (CCO) 19CnLJourS04 JJam Jionl Pondif v Emperor 

( 18) 5 AIR 1918 Pat 597 (,,97) 19 Cn L Jour 151 9 Pal L Jour C93 Gurulan B«)-ora t Emperor 

[See C3')‘25 AIR 1938 Pat 170 (17C) 39 Cn L Jonr 3sO C^%«<u C pe y Emperor iO der n ' showing 
that records were examined or evidence appreciated ~ Order set a ide — It u ta he h wever 

that oaJcr this rcction the appehate Court m not bound to scad fo* c' ca«e ) 

Note 10 

1 p3C)37 Cn L JojrSOI (905) ICl I C. 970 (Cat ManwaflJ AofJ* v Vnion IU.rd c/ DJ s n'ran 

( IS) S AIR 1911) I^it CCO (CCO) 19 Cri L Joor 804 Bam £aaf Pandit t Emperor 

(IS) 5 Xm 1918 Pat 697 (597) 19 Cri L Jour 151 9 Pat L Joar €'>5 Curthin t r«pcT-r 

r 
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dispose of it * 

11 Appeal. — A judgment by a Judge of a Higb Court dismissing an appsal 
under this section js an order made in a cnnunal trial m appeal and therefore no appeal 
lies from such an order ' 


422.* If the Appellate Court does not dismiss the appeal summarily, 
Notice of appeal it shall cause notice to be given to the appellant or his 
pleader, and to such officer as the ‘^[Provincial Government] may appoint 
m this behalf, of the time and place at which such appeal will be heard, 
and shall, on the application of such officer, furnish him with a copy of the 
grounds of appeal , 

and, in cases of appeals under •'[section 411A, sub section (2) or 
section 417,1 the Appellate Court shall cause a like notice to be given to 
the accused 


a Suiihiuted by A 0 for Local Government ' 
b These words vrere subsfifufed for the word and Ggnies sect 
Amendment Act 1943 (•’6 [XXVIJ of 1943) S 5 
Synopsis 

1 Notice — General 

2 Notice to appellant or pleader 

3 Notice to accu%ed 

4 Notice to complainant respondent 


1 417 1^ the Cnm nal Procedaie 


5 Olficer appointed by the Provincial Gov- 

ernmeni 

6 Time and place e! heating 

7 Burden of proof in criminal appeals 


NOTE to the SyD0p!>is See the Notes indicated for the following topics 


Obasge of t me or place of heating See Note 6 
DisdubsaI without dxing date or phce See Note $ 
Legislative changes See Note 2 
No admission of nprcal for limited pntposcs only 
See S 421 Note 1 

No dUmistal of appeal foe default of appearance 
See S 4'’! Note " 


Notice to accused to whom compensation awarded 
under S 250 Bee Note 3 
Not c« to appellant in spite of presence of his 
ple^er See Note 2 

Notice to complamant lo appeal against order nnder 
8 645 See Note 4 

OCBcera appointed in ®everal provmees See hote 


1 Notice — General — Where an appeal bag been admitted notice under 1^3 
section must be served on the persons mentioned therein before the appeal could be fins V 
disposed of under Section 423 • 

The notice must be served personally on the person to be served and only if 
duo diligence it cannot be served personally can it be served on any adult male mem r 
of the family (See ss es and 70 ) So where the notice of an appeal was served on Ob 
accused person’s father it wag held that the otBccr who was entrusted with the service 
should swear to an affidavit that ho made his best endeavours to effect personal service 
but that he could not do so ’ — 


* 1882 S 422, 1872 Ss 62 269, 279 1861 ~ Nil 


( 19) 6 AIR 1919 Low Bor 151 (15C) 19 Cn L Jour 316 JVya Da ilytt v Cmperw 
(“81) is9l Pun Be No 31 Cr p 81 (82) Vudruddm v Emprea 
{ 8**) leS** Pun Bo No 35 Cr p 42 (46 49) Lai Khan t Bmprcai 
2 ( IP) 5 AIR 1918 Pat CCO (rCO) 19 Cri L Jour 304 Ram Zartl Pandil v Emperor 
( OC) 3 Cn L Jour D85 (387) 10 Cal W N 416 lawar Chandra Das v Emperor 
( 18) 8 AIR 1918 Pat 597 (597) 19 Cn L Jour 151 2 Pat L Joor C95 0 trxiban v Emp<ror 
( 10) 11 Cri L Jour 631 (63*’} 13 Oudh Caj 809 8 loti Cos 379 Aman Ah v Emperor 
Note 11 

1 (03) 1 tVelf 789a (783a) In re Ch^nna Karuppan 

Section 422 — Note 1 » t* rpr r 

1 { 35) 22 AIR 1935 P C 89 (9*’) 30 Ctf L Jour 838 62 Ind App 129 C2 Cal 033 (FC) Emper 
Dahu Jlant 

2 (’8^) 1632 All W S 170 (170 171} Enprrssv Sutidar • 

Alioec«6 70 Note 1 
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'U here it is not possible to sene the notice as untler ss C9 and 70 the notice oi a 
'Copy of it should unler s 71 lie left at the address gi\cu m tlio appeal It is not competent 
to an appellate Court to hear and decide an appeal m the appellant s absence smiply bocauso 
lie cannot be found at the address gi\en by him* 

^liere m spite of due notice having been giien tlie piitiea or then pleaders fail to 
appeal at the hcaiing of the appeal, but onlj appear on the date fi\Gd foi delnery of the 
judgment the aj'pellato Court is not boand to hear tlicm * , 

\Miere in an apjeal against an order of acquittal m icsjcct of se\cral accused 
notices uere issued to all the accused but were served onij on some of them it was held 
th\t the appeal could be heard in respect of tho^ acc\v‘=od upon whom notices had been 
•served ® 

2 Notice to appellant or pfeader. — Notice under this section must be given 
to the appellant or his plefldei Under s 279, tlie corresponding section of the Code of 1872 
notice had to be given onlj to the appellant, the words or his pleoder being absent It was 
therefore held that the fact that the pleader of the accusal was present m Court when an 
order was made admitting an appeal did not relievo the Court from the necessity of giving 
notice to the appellant of the day lived for the bearing of the appeal ' Under the present 
section it 13 enough if notice is given to the appellant or his pleodci 

3 Notice to accused — Under this section notice is nccessarj to the accused 
onlj 111 cases where there is an appeal against acquittal under S 41JA (2) or under s 4i7 
A notice to the accused forson Ibere/oro, to whom compensation jg ordered to be paid 
under H **50 is unnecessary * But seeing that be is the onlj person interested in upholing 
the order it is desirable that notice should be given to him * But the High Court will not 
interfcie in revision on the ground of want of notice unless there is somo illegality m 
the order * 

4 Notice to complainant-respondent — Inder this section a complainant 
respondent cannot claim as of right to be beard in the ain>oal The matter is one which is 
left m each case to the discretion of tho Court * 


3 (96) 1890 Bat 869 (8C9) AJmpwM v Han Aaraydn 

■4 ( 23) 10 AIB 1923 Nag 208 (208) 23 Cn L Jour 702 tiyajukhnn v Emperor 
ALosceS 340 Note 7 

S (44)31 AIB 1944 Cal 234 (235) ILB (1943) 1 Cal 181 4GCnLJour31 21o Ind Cai 176 (D B). 
S»prrtnl<iidf>i{ rtiul 2Ji:Meni6raiicrr v/ J/ryal <<//air* Bengali Calol T\Kadcir 
Note 2 

i ( 81) 10 Cal L Rep 57 (60), In re Copal Chandra MundU 
( 63) 1663 I un Re No 7 Ci r 0 (9‘, Hvran Baksh v Empress 
Note 3 


■ ‘ ukdeo 

( OG) 3 Cn E Jour 459 (tS-l) 29 Mod 187 ipfror \ ralamapfatrtan. 

( 15) 2 AIR 1915 Sfad 910 (940 94’) 38 M*d 1091 16 Cn L Jour 12‘< t enia^rana Tier t 

Arisima tyer 

(2r) 13 MR 1920 SnJ 113 (141) 20SindLR41 27 Cn L Joar21' J/omow-t t Ilrahirt 
<W) 9 Cri I Jour 150 (150) 33 Mad 89 I lod Cas TO 4neMtlajir» Naji > 

3 (09) 9 Cn r. Jour 15Q (150 151) 33 Mad 89 lIodCa>79 imlal^ajarx r Eiup-n 
(‘21)8 MR 1921 Mad 2'<1 (2 'll) 32 Cn Ii Jour KrtsJ-n't here t Aarojan-t Dsv 
Note 4 

I (42) 29 MR lOf* 8 nl 5 (0) lUl 09ll)Kar451 <3CnLJor315 19' IcJ Cai 2M P C Tura 


<. V . ‘ I . ■ . 

1 lI It li n t in ary r»«e Nound f> do »o) 

SCr r C IJi. 
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NOTICE OF APPEAL 


Though there 13 no provision m case of an order under s 515 of the Code irilh 
regard to notice to the complainant to whom compensation baa been awarded one of tbe 
fundamental principles of law 13 that no order should be passed to the detriment or prejudice 
of a party without guing him an oiJportanity of being heard m defence In that view 
notice should, in the exercise of tho appellate Court s discretion he given to a complamant 
of the hearing of an apiieal against a conviction in a case m which the eoniplainaut his 
been awarded compensation^ Where notice of appeal has been given to complainant the 
Court should give him leasonahle OK>ortunity to engage a pleader and also give that 
pleader teasonahlc time to prepare his case But tho failure to gn e full opportunity to- 
complainant is no ground for interference in revision when the order of acquittal passed 
bj the appellate Court 13 proper® So also the fact that notice of appeal was not served, 
on the complainant respondent 13 no groand for interference where no injustice has been 
occasioned thereby * Sec also section 545 Note 16 

5 Officer appointed by the Provincial Government — Under this 'ectioa 
notice should go to the officer appointed by the Provincial Government m this behalf 

The officer appointed by the Provincial Government m Bombay is the District 
Magistrate ^ In Bengal the officer appointed by tho Provincial Government is the District 
Jlagistrate except where the ocdei of a Sesaions Judge is m appeal m which case the 
Sessions Judge la such officer * In the Punjab also it is the District Magistrate * In Madras 


( 37) 24 AIR 1537 Nag 123 (124) 38 Cri L Jour 43$ Kartikravi v Emperor (Notice to compl« nsnW 
Ateeoce of not illegal though it is desirable to issee notice if be is lilelj to be prejadieed olbenr se ) 

( 87) 24 A 1 n 1937 Nog 804 (306) 39 Cri L Jour 75 I L B (1538) Neg 157, Itaghvnath Jfal ▼ 
Pattram (It Is open to appellate Court in exercise of its discretion to bear the complainant la eu tacle 
cases ) , 

( 36) 23 A I B 1936 Bang 247 (248) 37 Cri L Jour 832 14 Bang 744 IT/uwJa Meah r 
Ckettyar 

{ 74) 7 Had HOB App xl i (xhi) 2 Weir 476 
Also aee S 423 Note 9 

2 ( 43) 30 AIR 1943 Had 603 (566) 41 CnLJoor 783 203 Ind Cas 460 Banja ffoaar r 
Vatiacht 

( 36) 23 AIR 1936 Nag 144 (144 145) 33 Cm L Jour 76 1 L B (193$) Nag 147 Balicani Cancih 
Jfohfal Ifathuram 

{ 36) 23 AIR 1936 Bang 247 (248) 37 Cri h Jour 832 Blanda Utah t .diiamale Chettyar (Fs lute b 
giro notice is not bowerer an illegality ) 

( 26) 13 AIR 19‘’6 Cal 1054 (1055 1056) 53 Ca! 969 27 Cn L Jour 1086 Dharasa Novi v SuJdto 

3 ( 43) 30 AIR 1943 Mad 565 (5G6) 44 Cri L Jour 789 208 Ind Cas 460 Banja Eonar t BoUnn 
Vattachi 

4 (42) 29 AIR 1942 Mad 465 (466) 43CnLJour743 201 Ind Cas 521 MBnaswaai v J'-ollia’i 
( Accused convicted and ordered to pay compensation to complainant— Appeal by accused— Not ce sen 
to Crown and not to complainant — Conviction set aside and with it order to pay compcisa on 
— Notice to complainant held was not essential and order of acquittal cannot bo interfered vrltB la 
revision ) 

( 37] 24 AIR 1037 Nag 123 (12 4) 38 Cri L Jonr 433 Kartikram v Emperor 

(17) 4 AIR 1917 Nag 122 (123) 14 Nag LB 131 19 Cn L Jour 927, Afanjal Chand v VoAan 
(See ( 33) 20 A I B 1934 Mad 277 (277 278) 33 Cn L Jonr 596 Kalathi v 

Vudah 1 

Note 5 


1 ■ , r Shivhngappa 

2 

2 ni V Jesa Pam 

See aim rule* ond Orders 0 / the High Court of Jvdiealure at ha} ore (1031) 

PART D — NOTICE OF APrFAL 

The foMowiog Nolificat ons under 8 4 ‘’o ol the Code of Cnminil Proeedare presenbiog the ofliccrs 
whom notice is to be given of an nj peal wbicb w not summarily rejected are re-printed for n 
nation and guidance 


• Appell***^ 



NOTICE or MirAL IS 422 N si 2105 

the ortlccr IS tlic Di'trict MAgistiat^ m cs^is other tlnn sessions ca'cs and tho Public 
Proseentor in tho exsa of llio Hi^li Court anl iii soosions ci-^s * 

As to Otiilli tind Central Proxinccs sic Wow * 


No 10? 5D7 (3-iteJ Slh lebronrj' 1«S3 

II. Punjnh Courtimfnt No/i/iea/tou Xo ItCI, dUtil Ihe 7th Dtceotler Ji98 

XVith refertnee to S 422 ot Act V of lb** Code of Criminal Proccilure, prescriLing tbit any 

Appellate Coart vliieb den not reject an appeal nimmanly abnll cause notice to be girco to such 
oOjcer as the Local GoremmcDt may appoint in thia behalf of the timo and place nt nbicb sacli 
appeal will bo beard, the Hon'blo the Lienlcnant Oorcraoe la pleased to direct, in soperacssioa of 
nouCcation No lO**, dated 6tb 1 efaruary 18^, that in tho case of appeals other than those srbich ho 
to the District, or rpecially empowered Magi'trate, Ibe AppelUto Court shall cause notice of the time 
and place of the hearing of such appeal to be given : 

(1) to the Gorernraent Advocate, in all coses in which the sentence is one of death, transporUtion for a 
life or tran^rtation or imprisonment for a term of not less than ten years, 

(2) to the Magistrate of the District, m other cases 

JIT. runjeb Oottrnpitnl N'ofi/ieofion lOS, dated ihe JOlh Felruary 1005 


Trontier Province, as well as tho District Magistrate concerned as directed is Fuojab QoverDtzient 
Kotiflealion Ko lOd £97, dated 8th February 1883 

4 ri5) 2 Atn 1915 Mad 238 (237) : 15 Cti L Jour 618. Curtnwam% JTajWn v ririimiirfAi OhetH 
( 21) 6 Ain 1021 Mad 291 (292) 22 Cri L Jour 583. frtahnn Sons v. 27arii2i(i)ia Das» 

COS) 12 Ain 1925 Mad 375 (370) 5 25 Cm I. Jour 1389, iSuaafa Rotelhir v Shanmuga Thnan. 

Sit also fhe Cnminal r.uUi of PracUee and Orden of Ihgh Court of Judxealure, lladras (1931) . 
Buie 240 The following officers are the oflicers to whom notices of appeal shall be given under 
S 422, Code of Criminal Procedure . 


Is against 
Court of 

Session; 

(4) The Agent and Manager of the Jladras and Soutbem Mahratta Railway and Ihe Agent of tho 
South Indian Railway in appeals against conviclious for Railway offences lo connexion with tboao 
railways respectively, 

(5) The District Fote«l Officer in appeals against convictions for forest offence", except in easel of 
offences relating to unreserved lands In such cases notice shall be given to the Revenue Divisional 
Officer who ordered the prosecution, 

(6) Officers of the Salt and Excue Department In charge of circles in appeals agaln't convictions for 
&It and Excise offences in their circle", and m appeals to the High Court la Abkari cases, to the 
Inspector of Eicisc, Madras Town Circle, 

(7) The Crown Prosecutor for tho Town of Madras in apoeals to tho High Coart from the judgments 
or orders of the Presidency Jfagislrato and the Poblio Prosecutor in other appeals to the High Court 

S. The Oudh Criminal Rules (2925) 

Rule 3 As Eoon as the date is fixed, the appellate Court shall cause notice to be given to the appellant 
as well as to the District Magistrate who tball inform the appellate Court whether any ono will 
appear to support the conviction 

Role 4, In all criminal appeals befoto Sessions Judges notice shall be given to Government Pleaders, 
whether such eppeals be presented by pleaders or agents oe received through the Supermtendentof jails 
Cnminol Circulars of the Judyeial Comm%tsioner, Cmfrof Proiirerx (2929) : 

Rule 10 The following are the officers to whom notieea of appeal shall be given under S 422 of the 
Coda ; 

(1) Tlie District Magistrate in all eppeals fi'ei) before the Conit of Sc"s on of Judicial Commissioner, 

(2) The Prosecuting Inspector or SuMn^pector of IMlice In appeals to the District Magistrate’s Conrt or 
to Courts of MagWtales subordinate to the District Magistrate 
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NOTICE OF APPEAIi 


"Where the District Magistrate jg the officer ■^ho is to receive the notice and the 
appeal is filed in his Court and heard by himself no notice to him is necessary ® But ivhcre 
the appeal is transferred to a ]Oint Magistrate for hearing the fact that it nas orginally 
filed before the District Magistrate does not relieve the joint "Magistrate of his duty of giving 
notice to the District Magistrate ^ 

An omission to issue notice to the Grown as lequired by this section is no ground 
for interference in revision with the appellate order at the instance of the complainant when 
the Crown supports the order of acqnittal passed in appeal® But an order of acquittal 
passed without notice to the Crown can be challenged in an appeal under Section <17* 

6 Time and place of heanng — Under this section the notice should spccifj 
the time and i lace at which the aj^al will be heard The Court of appeal should fis 
a date for hearing and determine it on that day "Where the appeal was directed to bo 
heard in January without fixing a date and the appeal was taken up and dismissed on 
a 1 articular day without any information to the appellant as to the time of heanng it 
w as held that the dismissal w as improper * So also a notice to an appellant s pleader that 
liis appeal would bo heard next day wherever the Court happened to he encamped is not 
sufficient * An appeal posted for bearing at one place cannot he heard and disnnsaed at 
another place without giving notice to the appellant or his pleader of the change of place 
So also an appeal posted for heatmg on a particular date cannot be heard on a date 
pievious to that fixed * 

Wbeio a pleader appeared at lo a M to argue the criminal appeal on the 3ay 
notified for hearing and was informed that the appeal was disposed of on inents at 
' 30 A M the appeal was ordered to he restored and le heaid by some other Magistrate 
as the pleader did not appear to have wilfullj absented himself® See also the under 
mentioned case ® 

7 Burden of proof In criminal appeals — See Note 14 on Sect on 4^3 and tie aade^ 

ment ODcd ca«3 > 


6 ( ’3) 10 AIK 10'’3 Bom 74 (74) 24 Cn L Jonr 700 Emperor v S! xthngappa Basappa 
( 24) 11 AIR 19‘’4 Lah 075 (675) 25 Crt L Jour 209 Jiamehand v Jesa Bam 

( 21) 8 AIR 1921 Mad 291 (2S3) 22 Cn L Jour 583 Krtskrta Kone v Narayina Bass 

7 ( 25) 12 AIR 19‘’5 Mad 376 (376) 25 Cn L Jour 1389 Uuzlafa Bmt,theT y ShanmitgaTJietan 

8 ( 43) 30 AIR 1943 Mad 666 (566 567) 44 Cn L Jour 791 208 Ind Cas 4B'> Sundararamxer t 

Cfttnnapalant Amhalam 

9 ( 42) 29 AIR 1942 Mad 356 (356) 43 Cn li Jour 768 201 Ind Cas 515 Bublxe Froueutor f 

Karuppana Ktme 

Note 6 

1 ( 81) 1831 All VA N 46 (46) Empress r WaeirEhan 

2 ( 20) 7 AIR 19‘’0 Bom 318 (316) 21 Cn L Jour 373 Jn re Arjun TatJioo 

3 ( 91) 1891 Fun Re No 7 Cr p 16 (17) BaAatoat ^ Quee i Empress 

( Oj) 2 Cn L Jour 66 (60) 1900 Pan Re No IX Ct Iftkal Stnjk r Emperor 

4 ( 82) 2 We r 475 (475) S> anmugam Chethar t Alagia Numbia Filial 

5 ( 37) 1037 Vliid W N 91 (91 02) VcnJaMrtsJ tavm v Emperor 

C ee , neaccased 

nastngon 

BajoumeJ 

date passed w iboat I caring argumcnls eaoDot be sustained ) 

Note 7 _ 

1 ( 9 ) 23 Cal 347 (3 19) J/ilau Khan t Sagas Bepars (Rale In civ 1 appeals tl at burden J « on er 
pellant to prove dec s on of lower Coart le wrong not apply to criminal appeals by 
In lucb ca*es if appellate Court lecls a reasonable doubt as to tbe gti U of tl e ncct sed it must aoj 

(8 ) 11 Cal L I cp 25 {‘’9 30) Froiap Chtmder r Empress (Sound rule to apply In Irymj criwi'*** 
appeal where quest ons of fact arc m i«sne is to consider wbetl ct the ronv et on is rigl t ) 
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423 * (/) The Appellate Court shall then send for the record of 

Towers of Arpcihto Court the Case* if such record is not already in Court 
m disro« ng of uppoAi After perusing such record, and hearing the appel 

lant or his pleader, if he appears, and the Public Prosecutor, if he appears 
and in case of an appeal under '(section 411A, sub section ( 2 ) or section 417], 
the accused, if he appears, the Court may, if it considers that there is no 
sufficient ground for interfering, dismiss the appeal, or may 

(а) in an appeal from an order of acquittal, reverse such order and 

direct that further inquiry be made, or that the accused be retried 
or committed for trial, as the case may be, or find him guilty and 
pass sentence on him according to law, 

(б) in an appeal from a conviction, (l) reverse the finding and sen 

tence, and acquit or discharge the accused, or order him to be 
retried by a Court of competent jurisdiction subordinate to such 
Appellate Court or committed for trial, or ( 2 ) alter the finding, 
maintaining the sentence, or, with or without altering the finding 
reduce the sentence, or, ( 2 ) with or without such reduction and 
with or without altering the finding, alter the nature of the 
sentence but, subject to the provisions of section 106, sub* 
section (d), not so as to enhance the same, 

(e) in an appeal from any other order alter or reverse such order 
(d) make any amendment or any consequential or incidental order 
that may be just or proper 

( 2 ) Nothing herein contained shall authorize the Court to alter or 
reverse the verdict of a jury, unless it 1 $ of opinion that such verdict is 
• Code 0fls82 S 423 

Tbe «ordi luliject to (b« proii ods of S 106 sub-s (3) were ndded id el (b) (3) aol el (d) 
w » nevrljr inserted otfaerw «e the sect oa was (be s-ime 

Code of 1872 Ss 280 284 and 272 para 3 

780 The appellate Court alter perus a; tl e proceed n^s of the loner Court and after Lear ug 
Appellate Court may ll e appellant his counsel or agent if the/ appear and 11 0 PubI 0 Prosecutor 
alter or reieree finding OaTernment Pleader or other officer empowered by Gorernment or by tho 
and sentence or e 1 / anec bfag strate of the district id t! at bcl alf if he appears may alter or re>erse 
a sentence tl 0 fnd ug snd eentenee or order of such Court and may if it sec reason to 

do BO enhance any pun slunent timt 1 as been awarded 

Provided that if tbo appeal is from tho sentence of a Sfog strate of any class tl e appellito 
Court shall not mil ct a greater pun sbment tbiin mgl t liaae been infl cted by a ^lag *trate of (be 
first class 

Procedure 1 1 ease of 784 When any Court 1 as eonv cted a person of an oSence not Iruble 
eonuction by Court not by sncl Court the appellate Court shall annul tl e cons ct on an 1 sentence 

} aung junsdtelion of such Court and direct the truiI of the case by a Court of competent 

772 • • 

Tl e II „h Court may In any case so appealed d rect a new trul by anotl er Court or may pa i 
such lodgment sentence or order as may be warranted by taw 

Code of 1861 Ss 419 and 427 

419 The appellate Court after petu ug the proceedings of Ihe lower Court anl after 1 carln„ 
AppeVate Court inaj ll o plaint ff or his counsel or agent if tl ey appeir may alter or rctersc the 
call for V e prceec^mgs find ng and sentenea or order of such Coart but not so as to enhance any 
of lower Court puoid ment tlial shall have been awarded 

Court of appeal } ow to 427 When a Court sobord nato to a Court of Scv> on sliall lave 

proceed » i case of eon cons cted a person of an oSeare not tnable by eucl Court it il all Lo 

tsef on by a Court not competent to the appellate Coart to annul the coniict on and ecnlcoce cf 
hanng jurisdiction such Court and to dre^ tie trial of the case by a Court of compote t 

junsJ ct on 
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APPELLATE COURTS POWERS IS DISPOSING OF APPEAL 


erroneous owing to a misdirection by the Judge, or to a misunderstanding 
on the part of the jury of the law as laid down by him 
a These words were subsMuted for the word and figures Section 417 bj the Criminal Procedure 
(tmendment) Act 1043 (’G of 1943) Sections 

Synopsis 


1 Scope of the section 

2 ' Shall then send for the record 

3 “After perusing the record “ 

A Dismissal of appeal for default if can be 
set aside See Notes on Section 430 

5 Refusal to entertain appeal on ground that 

conviction ought to have been under 
non appealable section 

6 Admission of appeal does not preclude 

objection as to its admissibility 

7 Appeal cannot be admitted merely for 

reviewing sentence 

8 Withdrawal o! appeal 

9 Parties must be given an opx>oitumty of 

being heard 

10 Notice of appeal See Notes on Section 422 

11 Connected appeals— Hearing of 

12 Appointment of assessors in appeal 

13 New plea 

14 Appreciation of evidence by the appellate 
Court 

15 Appeal from acquittal— Clause (a) 

16 Appeal from acquittal— Order for further 

enquiry 

17 Appeal against acquittal— Power to order 

re trial 

18 Re-trial of appeals 

19 Find bfffl guilty and pass sentence' 

20 Appeal from conviction— General 

21 'Reverse the finding and sentence 


22 “Acquit or discharge the accused 

23 Order him to be re>tned ’ 

24 * By a Court of competent jurisdiction 

25 Discharge and re trial — If both can be 

ordered 

26 Effect of re trial on offences of wb ch 

accused had been acquitted m trul 
Court 

27 Ordering re trial for enhancing sentence 

28 Remand for passing sentence or for 

writing proper judgment 

29 Effect of order for rc-trial in appeal 

30 • Or committed for trial ’ 

31 * Alter the finding ’ 

32 Reduction of sentence 

33 'Alter the nature of the sentence but 

not so as to enhance the same 

34 ‘Appeal from any other order — • 

Clause (c) 

35 Subsequent events— Power to take notice 

of 

36 Power to direct sentences to run concur* 

rently 

37 Appellate Court cannot canvass previous 

convictions 

38 Appellatei Court when to report to the 

High Court 

39 ‘ Any amendment or any consequential or 

incidental order* —Clause (d) 

40 Verdict of jury— Sub*seciion (2) 


NOTE to tl 0 Synopsis See llio Notes indicated for the following topics 

Appeal from conviction — No lurtber inqu rj 
Notes 16 and 20 , , 

AppelUle Court — No power to make order wbic 
would make entire proceeding infructoo 
absurd Bee Note 39 

Appellate Coart— No power to remit any bcntcnc 
Note 3** , „ . 

Appellate Conrl — Not to report to High 
without deciding appeal Bee Note 83 
Appellate Court— Powers of Bee Notes 1 and 9 
AppellaDt jn Jid — hot TepreMntoJ by pleader — 
Lotitled to appear in person Bee Note a 
Clause (d) — No appl cat on to inatlcrs ntb "5 
Tending nppe il or to m itters at atage of 0 
non See Note 39 , 

Clinse (d)— Orders not falling within-Eianipi«^ 
See Note 39 


Abetment of offence- Conviction for by appellate 
Court— When can be passed and when not See 
Note 31 


Admission — Objection as to absence of sufficient 
cause for delay or ns to non*nppcalab)l ty of sen 
fence can be taken See Note 6 
‘ Alter —In clause (c) — Cleaning See Note 34 
Appeal — No admission for renewing sentence only 
— If admitted appellant to be beard 
See Note 7 


1 merits 


Appeal— No disTOis-wil on ground of sentence being 
without jurisdiction See Note 3 


Appeal— No summary dismissal See Note 9 
Appeal from acquittal— Grounds not contained in 
objections not to to considered See Note 15 
Appeal from acqnittal — lower to order rc trial is 
discretionary Sec Notes 17 and 23 
Appeal from conviction — Appcllile Court cannot 
remand simply for examination afresh of certain 
witofwies. bee Note 20 

Appeal from convict on— Merc reversal IsacqalttaL 


Co accused — Api eal by one T 

Conrt can reduce sentence on other in th 
of justice See Note 32 

Commitment — For commitment by A- 
Court offence need not bo exclusively In 7 
Sets oni eijurt See Note 80 
Commitment refused in view of considerable « 
pense incurred already I v accused and olh 
cumstances. Pee Nolo SO 
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'‘C. n'cqvicntiil rr inn Icnl-il'' — Mean ng iinl 
e\nmplcs ‘'•c>.ote39 

•Con'iclim Bflimirtl — Sentence cannot he rcvcr«rd 
fll-olotelj Pec hole 32 

OonTictinn { r two o(I tieei — \nmlo pfo>wutioii 
evidence I evej — \\ hole conviction to bo Kt 
asih See Sole 14 

D aebarg® on Rround of m 'j iiDler—Rctnal can bo 
directed See Note 25 

Dnfv of flppclUte Court to po tbroiigli record ^'e 
Note 3 

Etil re record 1 >-t — FrC'h trial ordered SeeNoteS 

Cvilcnce — Objection as to ndmissibilit; — Not to 
be allowed lu Bri>eal for first time Pee Note 13 

Evidence — Review by appelLite Court — Indepen- 
dent judgment to l-e excrci'-ed See Note 14 

* Tin 1 him guilty — 55 ordi not limited to ofTences 
with wh ch necased was charged in lower Court 
See So*e 19 

■* Find ng '--Is not hmittal to finding on law point 
See Note 31 

Finding of Lift of tail Court— Poacr of appelitte 
Court to interfere See Note 14 

High Coert— Row er as appellate Court See Notes 1 
and S2 

High Court— loner as reunion Court See Soles 1 
and 22 

Improper evidence odmitteet by lower Court — 
Appcihte Court tbould «cc whether there still 
remtins sufficient eaidenee to susuin conviction 
— See Note 14 

Jury — Objection to jury trial— Not to be allowed 
in appeal lor first time See Note 13 


Lower Court decision— Presumption as to correct 
ness See Note 1 4 

New trial — Alerely for enhancing punisbineDt — 
To be used sjatingly Sec Notes 27 and 1 
No appeal by accused — Conviction not to be 
quashed on ground of loss of record See Note 3 
Non appealable sentence — Illegally corrected into 
appealable one— Appeal lies See Note 3 
No summary d smiasal — Records to be sent for 
See Note 2 

Eleader appearing without vahalatnama — Timo 
may be grinted lor production See Note 9 
lower under this section— large enough loinvole 
English rule that repugnancy m verdict is by 
itstlf sufficient for quiahtcg conviction S«. 
Note 40 

Towers under this section— Subject to other provi- 
sions of kw Sec Note 1 

Presumption of innocence of accused — Effect of 
lower Court B decision on it See Note 14 
Previous conaiolion — Appellate Court cannot go 
into legality Sec Note 37 


Question of law— New plea in appeal See Note 13 
Remand — No reman 1 for passing legal sentence 
bee Note 24. 

Re tnil — Charges unlcr 303 and 201, renal 
Onlc — S 201 charge withdrawn — Convictinn 
under S 30 >_ Re trial cien for charge under 
S 201 can be ordered Sec Note 20 
Rc-lriil onler can be pa^-icl c\en subsequent to 
setting aside cent iction and sentence See 
Note 17. 

Rctnnl — No retrial on particiiLar point See 
Note 33 

Rc-tnal— 55 hen wilt not be ordered See Note 23 
Re trial — 55 hen can be ordered See Notes 17 

an 1 23. 

Re-tnil — 551ifther can be before appellate Court 
Sec Note 24 

‘Retried* — Includes re trill on appeal See 
Note 18 

Section 100 (3) — Order as to additional security 
under is not enhancement Sec Note 33 
Section 119 — Appeal against order under— No re 
tnal or furtliet enquiry ctn be ordered See 
Note 34 

Section 250— Order under, cannot bo m<sed under 
cl loso (d) by appellate Court Sec Note 39 
Section 418 and this section See Note 40 
Section 439 and this section — Distinction See 
Koto 1 

Sections 514, 476. 135 and S50 (3} See Noto 31 
Section 537 and Ibis section See Note 40 
Self-defence — New plea m appeal— 55 ben can be 
raised. See Note 13 

Sentence by appellate Court — 55^betber enhance* 
ment See Noto 83 

Separate sentences m separate trials — High Court 
can direct (hem to run concnrrently See Note 36 
Subsequent discovery of evidence — No ground lor 
setting aside aoquKtal or ordering re trial See 
Note 17 

Subsequent events — Not to be looked into See 
Note 35 

Summary rejection of appeal under S 421 — Sen 
tence cannot bo reduced See Note 32. 

Trial Court competent to inffict maximum sen* 
Icnce — No new trial lor enhancing sentence See 
Note 27 

q. • « l ^ . 1 


Two appeals — To be kept and dealt withseparately 
See Note 11 

Two appeals—ifaking cross references to evidence 
and judgment irregular See Note 11 
Two cross-charges tried scparatelv — Rut one 
judgment— No prejudice— Conviction vabd See 

Mote 11 


1. Scope oi the section. — Ibis section prescribes tbo jewers of the appellato 
Court in disposinK of nn appeal Tbo poners conferred on the appellato Court are as ample 
Si’S ll\o=c of tlic High Court on revision « ' *5 432 vcitU the exception of the I’Ower to 
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enhance the aentonce ^ Wbeio the appellate Court is the High Couit itself it has not only 
the powers under this section, hut also those tmdei s 439 As an appellate Court it can, 
under this section, alter the conviction to one for an offence of which the accused was 
acquitted by the lower Couit but it has no such power in revision As a revision Court it 
can enhance the sentence passed by the lower Court though as an appellate Court it has 
no such iiower Thus by a combination of Ss 423 and 439, the High Court in appeal can 
convict the accused of an offence of which he had been acquitted and also enhance the 
sentence^ Where an appeal is before the Hi^ Court the accused may be -named that at 
the hearing of the petition, he may be called on to show cause why the sentence should act 
be enhanced ^ But the stage at which the levisional powers can bo exercised does not arise 
until the peremptory provisions of S3. 422 and 423 have been complied with thus the High 
Court cannot if it docs not dismiss the appeal summarily under S 421, act under s 439 
without notice under s 422 and without sending for the record under s 423* 

There is another distinction between this section and S 439 Under the latter 
section findings of /act are not ordinarily open to re\iew and a iiroviso against altermg an 
acquittal into a comiction has been etpiessly added therein On the other hand tins 
section 13 concerned with the powers of a Court of Appeal when the /acts are before the 
Court and in the absence of a proviso limiting the poweis as to alteration of findings 
such a pro^ iso cannot ho implied * 

The powers o! the Court under this section must be read subject to other proiwioas 
of lau limiting the right of mteifercnce to the extent specified by such proMSion. Soo tho 
undeimcntioned cases® _ 

Section 423 _ Note 1 

1 {35)23 A IBie35PC 89 (92) 36 CnLJout838 C2 Ind App 129 C2 Cal 983 (P C) £w?«ror t 
Dahu Hau* 

2 {'41) 28 Ain 1941 Lah 465 (468 470) I Ii R (1942) Lab 129 43 Cn h Jour 235 197 Ind Cs* eev 
(PB) Ratra Stngh-r Emperor (Conscqueotly it is open to tb© High Court m an appeal a ce 
vietiOD by a convict who bad been charged, say for example under 8 302 Penal C^e hot ‘ 
under S 304 Part 1 Petjal Code to alter the coQTiction from one under 8 304 Part 1 to one 

S 302 Penal Code and then in the exercise of the powers conferred by 8 439 (1) to enbance 
sentence to one of death ) i > r 

( 33) 22 A I R 1935 P C 35 (36) 36 CnL Jour 482 57 All 156 02 Ind App 86 (P C) ’ 

Emperor 

(14)1 AIR 1914 Mad 258 (260) 37 Mad 119 15 Cn L Jour 180 Uah Iteddy v Emperor 
( 04) 1 Cn L Jour 942 (943) 1904 Puo Re No 12 Cr, Bhola v. Emperor 
( 84) 6 All 622 (622) 1884 All W N 252 (T B) Qiuen Emprea v Ram Kuna 
( 31) 18 AIR 193j^Cil 450 (451} 32 Cn L Jour 890 v Emperor ^ 


3 ( 33) 22 AIR 1035 P C 99 (O'*) 30 Cn L Jouc 838 63 lod App 129 62 Cal 083 (P 0 Emieror r 
Dahu Raul 

A ( 35) 2‘> AIR 1930 P C 89 (91) 36 Cn L Jour 838 62 Ind App 129 C" Caf 983 (P C) Emperor t 
Dahu Raut 

5 ( 32) 19 AIR 1932 Cal 7‘’3 (726) 60 Cal 179 31 Cn L Joat 177 , /fantiwnu Sarma t Fwp*’''" 

6 Reformatory Schools Act S 16 

( 9=<) 20 All 159 (ICO) 1897 All W N 230 Queen Empresi v Oobinda (Cannot interfere in aj l>ml 
revision with an order for detention In reformitoty school passed In aubst tution for an order ci Iran 
portal on or Imprisonment ) 

( 07) C Cri L Jour 129 (130) 1007 I on Fe No 18 Cr p 53 (59) 1008 Pun L R No 65 
Emperor (Do) 

I 03 1000 ) 1893 1900 Low B ir Rnl 411 (H") QueenEmpreti v Ega Eyan TFuii (Do) 

( 12 ) 13 Crl L Jour 44 (tl) 6 S nd L R 173 13IndCat3SI Jtnpcrnfor v rajabali (R^) 

. .. nnnol!cri>ont 

( 01) 2S Cal 423 (124) 6 Cal M N211 Reatutt Courtnej (Section 1C does not tike away juds*! d 
of High Court to alter or Ml o^e ecalencc tn auhsUtatioa of which order for detention Is nw c J 
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2 “Shall then send for the record” — ^\llc^o tlio npiKal i-? not dismissed 
sumnnnlj uulcr S 421, tlio niiix?Ilato Court is bound to soml for tho record, if ancli record 
13 not filrc'ulj in Court* ^^llca tho rntirc ivconl was lost, tlic High Court set aside tho 
coHMCtion nnl onlcrixl a fresh trial* In Kamalt^hamma \ Emperor^ it was held bj the 
High Court of Madras that in the absence of nn> apiical by tlie I'crson convicted, the 
conviction cannot in revision, lo quaehed merclj on the ground tint sonic of tho material 
rcconls were lo t at the time of tho lower Court a judgment 

3. “After perusing the record.” — An appeal cannot be dismissed for default 
of appearance The words ‘ after perusing the record if it conttilers that there is no 
sullicicnt ground for interfering” <bow3 that it is the duty of the appellate Court to go 
through the record and disi'ov of tho appeal on tho This dutj is irrespective of 

(31) Ifi AIR 1031 Nig 170 (170) 27 hag L It 212 32 Cri L Jour 1268 Muhammad Aiunuddmy 

EmpiTOT (Sessions Judge Las power to alter sentence ot impri'.onmeut though order ot detention falls 
to the ground thereby ) 

[See however ( 01) 1 Low Sur Rut 63 (* 3) Crottn v Dntrooil Sahib (Can interfere when order is 
against rates framed by Local Gov ernmeut nndet the Aet ) 

( 93J 21 All 321 (401. 404) 1609 A» If N 133 (FB) <>««» Empress v IZan (Cm interfere wf ere the 
order is without jurisdiction )] 

Cantonments Aet (3 [111] of 1680], Section 28 

( 84) 1834 iOin Re ^o 40 Cr, p 77 (34, H7) Charde t £mpress (In a case Ir ed under S 28 ot the 
Cantonments Act no appeal lies from any decision thereon ) 

Act 37 [XXXVll] of less section 4 

(72) ITSuth M R Cr 11 (II) <?urrf» t Coidonath iluUTjt (UnderS 4, cl (I) of Act 37 [X^Vni] 
of J65S all sentences passed in cnmiovl cases are Bnal and oo appeal lies to the High Court ) 

Frontier Crimes Regulation (3 (III) ol 1901). Ss 48 and 49 


1 (35)2J AIR 1935 p 0 89 (91) 30 Cti L Joor 838 62 Ind App 1'’9 61 Cal 983 (PC) EHipcror y 
Dahu Baut (Court should also comply with prOTiWons of S 42i ) 

AUo see S 42l Note 1 

• • ’ * Cal 60, Seiiigaperumal y Emperor. 


3. (15)2 AIR 1915 Mad 1038 (1039) 33 Mad 498 14 Cri L Jour 497 
Note 3 

I (11) 12 Cri L Jour 491 (481) 12 Ind Cas 89 (All) Sheojs v Emperor 
{ 09) 9 Cri L Jour SjJ (651 555) 6 Nag L B 7G 2 Ind Ca« 247, Ratunc/wml T Emperor 

( 29) 16 AIR 1929 Lab 849 (849) 30 Cri I> Jour 902 Nthal v Emperor 

(•30) 17 AIR 1930 I^U 659 (659) 11 Lah 242 31 C« L Jour 979, Roora ? Emperor 
(’19) 6 AIR 1910 Oudh 323 (324) 20 Cn L Jour 744 Ballaran Sinjh y Emperor 

( 30) 17 AIR 1930 Oudh 334 (334) 31 Cri L Jour 939 Taen y Emperor 

(27) 14 AIR 1927 Pat 176 (176) 6 Patl6 28 Cn L Jour 351, KuidipSxnghx Emperor 
(34) 21 AIR 1934 Pe h 21 (21) 35CnLJoBr903 Dtniloliammad r Emperor 
( 95) 1895 Pun Re No 21 Cr, p 59 (59), Eofira y Empress 

( 05) 2 Cn L Jour 60 (60) 2905 Pun Re No 11 Cr, 2/shal Singh v King Emperor 
(*24) 11 AIR 1924 Pat 376 (176) 2 1 Cn L Jour 475 Bildeo Dubeg r Emperor 
(23) 10 AIR All 175 (176) 21 CnLJoar6C* Ihmehandar r Emperor 
( 20) 13 AIR 19^’6 Bom 518 (548) 50 Bom 673 27 Cn L Joor 1167, rnmNjl v Emperor 
. ■ , ■ • ’ ZlirJha T Lrojesicar 
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the question '^hothei the appellant appears or docs not appear, if he appears ho i3 bound 
to be heard, if not, the record should bo perused and the appeal disposed of on the menti* 

The whole record must bo perused, it is not enough to nierclj go through the 
ludgment’ But documents and cMdence not forming part of the record of the proceedings 
of the loucr Court cannot bo referred to or considered in appeal* 

An appeal cannot be dismissed on the ground that the sentence of the louer Court 
13 u ithout jurisdiction 'Wliere a Magistrate first imsscd a non appealable sentence and 
ihen illegallj corrected it into an appealable sentence, it was held that an appeal laj 
-against the latter and could not be dismissed on the ground that the original sentence was 
mon appealable ® 

4 Dismissal ol appeal for default, if can be set aside — > See Notes on Section 430 

5 Refusal to entertain appeal on ground that conviction ought to have 
been under non-appealable section — Wlicrc a conviction is gnen under an 
appealable section the appeal cannot bo refused to Iwi entertained because the conviction 
in the appellate Court s opinion, ought to have been under a non appealable section.^ 

6. Admission of appeal does not preclude objection as to its admissi- 
bility — The mere fact that an appeal was admitted in the absence of the respondent does 
not preclude the appellate Court from entertaining and gi\ mg effect, at the beanng, to an 
objection as to the mamtainability of the appeal Thus, the appellate Court can entertain 
an objection that there was no sufficient cause under S 5 of the Limitation Act for excusing 
the delay m filing the appeal,^ or an objection that no appeal lies against the particular 
sentence ‘ See also section 431 Note 1 

7. Appeal cannot be admitted merely for reviewing sentence! — An 
apjjeal cannot be admitted merely for the purpose of reviewing the sentence onlj If tbe 
Appeal 13 admitted the appellant is entitled to be heard on the merits of the whole case 
^Vhere this is not done the High Court vmII order a rehearing of the appeal* See also 
Section 421, Note 1 

also 041) 28 AIR 1941 Mad 604 (605) 42 Cri L Joor 551 • 104 Ind Cas 256 !n re PenffUJifl"” 
Reidiar (Where n cnmioal appeal is presented and the adrc>cate for the appellant requests tot tune 
to obtain the necessary records it should not be disposed of on the same day of presentation )) 

JtUo see S 421 Note 2 

2 (45) 32 AIR 1945 Oudh 52 (53) 46 Cci L Jour 681 220 Ind Cas 430 Mahomed Miistaquvn r 

Sulchraj 

( 19) 6 AIR 1919 Pat 54 (56) 20 Cri L Jour 271 Sham Behan Singh t Emperor (An appellant roust 
be given a notice ol the adjoomed beanog ) 

( 27) 14 AIR 1927 Pat 176 (176) 6 Pat 16 28 Cn Ii Jour 351 Ktildxp Singh v Emperor 
-3 ( 13) 14 Cri L Jour 182 (183) 19 Ind Cas 182 (Gal), jfb&nsh ^Ii T Emperor 
[See { 23) 10 AIR 1923 Pat 368 (368) 24 Cri L Jonr 453 Neva Lai Rai v Emperor (Appeal cannot 
be disposed of summarily without considenng whole evidence and writing out judgment }J 

en before a Jlagislf®*® 


rchand 

hatlal T trehand 


Also see 8 413 Note 5 

1 ( 68) 1688 Bat 363 (3C4) 7n re Karunaram 


Notes 


Note 6 

1. ( 14) 1 AIR 1914 Bom 111 (111) 38 Bom 613 Raoji Keshav v Krishnarao Anandrao 
2 ( 13) 14 Cri L Jo ir 254 (254) 40 Cal 031 19 Ind Cas 610 Asxs Sheihh v Emperor 

1 ( 39) 26 AIR 1939 Lnh 295 (296) I L R (1939) IaU 148 40 Cri L Jour 760 ITarnam Singh t 
Fmperor 

■{ 95) 1895 Bat 826 (827) Queen Empress T Dagdu Gangaram 

•( 31) 18 AIR 1031 Pat 351 (351) 32 Cn L Joct 1017 Shnth Rijhu v Emperor 
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8 Withdrawal of appeal — A petition of appoil prcsontcti for admmion may 
1>G ^itblnnn l> the appellant Ibe roaTOn 13 that a rifiht of npjxiil is n pruilcgo and tho 
l\irt% concernrsl is at lilx!rt\ to in-.i 3 t nion or nl stain from tho cxorciao of that right m 
accordance a\ilh llio j nnciplc tint cacry pnailogo gi^’en to a partj bj laoi ina> bo a\nivcd 
at tho 01 tion of tint jvirt> * According to the unlerniontioncd case * a party can Withdraw 
}ii:» appical at am linn before jiiJgmcnt AcconJing to tho High Court of Calcutta * it i 3 
doubtful if an ii| iwal can be aMlIidrann ns of right after the appellate Court has perused 
the cMdcnco \ lull Bench of tho Lahore High Court has held that onco an appeal has 
Ivcn lodged nnl aJmitted it is not m the power of tho appellant to withdraw the appeal 
nor in tho ] ower of the nj p Hate Coart to allow tho appeal to bo withdrawn * 

9 Parties must be given an opportunity of being heard — An apixal 
cannot Ic lumiasxl suminanlj under this section ‘ Tho stage at which the powers under 
this «cction are to Ic cTorciacd arisOa nfl i the notice referred to m s 422 has been given 
to the ]iact C3 si'ecified therein Ihe appellate Court must give tho appellant or hi3 pleader 
an 01 ]X)rtunit> of l«ing heard * It cannot dispose of the appeal mimediately after sending 
for the record without giving nnj such opportunitj * Thus it cannot dismiss the appeal 
v\ ithout ft hearing on tlic ground that the matter is ft mere trifle * 

On the other hand where an opportunitj has been given but the appellant or bis 

<14) 1 MR 1914 Cal 276 07<) 41 Cal 406 MCtiLJoor433 Na/ar Shetf^hY Emperor 
(25) 12 MR 1913 Tat 453 (45 j) I Tat 254 2C Cri L Jwjr 662 Gaya SinjA v Emjwror 
( 83) ‘'0 MR 1933 Cal i**! (125) C0Ca}571 31 Cn I>Joar 633 AiJ Ralan v Smyrrer 
IS« dlao ( 4>) 20 AIR 19J2 Pat 40 (47) 43 Cn L Jour 27 196 Ind Cas 348 Suihir Eunar t 

Emperor (Appeal cannot be admitted only oo a lim ted gtouod of eeclence only )] 

AhosecS 407 ^ote 1 S 4P >otelasdS 421 Rolel 
Note 8 

1 ( 79) 5 Cal li Rep 3 >(373) In tJ e matter 0 / Chunder Kalh Etb 

2 ( 04) 1 Cn h Joar 7ol (7o2 7o3) 17 C P L R 97 Emperor t Sheilth Paeul 

3 (60) CCal LRep 427 (42S) Inrt Du.arlaMan}hee 

4 (4*’) 29 AIR 1942 Lab 296 {■’99) I L B (l94‘») Lah 241 44 CfiLJoutl4 203 lod Cm 501 (FR), 
£mB<rofY Ohulam Ifofiatnmail 

Note 9 


counsel for the accnseil so an appeal caonot stand where there lias been a refusal to adjourn the 


Also fci-e o e-i Isuie ^ 

[See however (23) 10 MR 19‘’3 Pat 297 (293) 26 Cn L Joar 419, ATaJir Shah v Emperor 

t • -> I , — r • - r«. 'rmnsisree Court dispos ng of appeal on 

• inffh r Emperor (When appeal 

■ , nperor (Appellant s advocate not 

,1 • ai (Illegal d 'posal of appeal on 


4 (9<») 1893 Rat 978 (978) Queen Empress r Jieaeiaram Eesharram 
AlsOeeeS 48G Note 1 
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pleader i3 absent at the hearing ® or is not prepared to argue,® the Court is not board to 
trait further but is competent to dispose of the appeal on the merits after pending tae 
record Thus, the only limitation on the poners of the appellate Court is that, U'ore 
disposing of the appeal, it must pemse the record and, if the appellant, having been girea 
an opportnmt}* of being heard, is present or is represented by a pleader, he mibt be heard ^ 
Whore a pleader appeare on behalf of the appellant bnt files do talaJatnama, tee 
appellate Court may grant him some time for producing the laf^^ilotnama and then hear 
him, bnt the refusal to grant bmc cannot be said to be wrong ^ If the appellant is m jaJ 
and 13 unrepresented by a pleader, ho is entitled to appear and he heard in person* and, 
for this purpose, the appellate Court has power to direct him to be brought before it’* 
A contrarj' vien has, however, been talon by the Chief Court of Ondh,*’ namely, that an 
appellant in jail cannot appear m person m Court. 


The only persons that arc entitled to be heard are those mentioned m the scc*^j3a, 
A mulhtcar is a pleader, and if he represents the appellant, he must be heard 4 
complainant or a priiate prosec«ior cannot claim, as of right, to be heard in apfoal, 
though the Court may, in its di'Cretion, hear him ** 

The parties who are to be heard most be heard m each other’s pre-ence.’* Tba 
Court cannot cut short the arguments so long as the parties are not guilty of unneccs-arj' 
repetition or of irrelevant a^ments, nor can it decline to hear them or cut short their 
arguments because it is expected bj the superior Courts to turn out a certain nniount of 
work uitbm a certain time 


There is a difference o! opinion as to whether, if the respondent is heard, th® 
appellant has a right of reply According to the High Court of Calcutta’* the practice of 
the Court is to allow the appellant a right of reply. According to the High Court of 
Lahore’* there is nothing m the language of the section to preclude the appellant or 
pleader fi-om repljnng, and as a matter of pnnciple snch right must be conceded to 


S ('<111 ill 171 /ie 7 i • loot 01 tv v ^ - 0 —— •• ~ (Oremled on inolh*r 


6 ■ • , T Emperor. 

7 • , • • imood, / contra ) 

8. (•20) 7 AIR 1920 Cal 175 (173) 21 Cri L Joat 413, /a«r iCftan v Emperor 

9. ( 23) 15 AIR 1923 AU 84 (36) • 50 All 513 . 29 Cn L Jonr 331 (FR), Eal Bahadur t Empert . 
(OverraliBg 13 All 171 and disoenting from AIR 1927 Oudb 312 . 2S Cn L Jonr 679 ) 

(83) 2 VNeic 472 (173), Jn re Eofina Bulchaiya 
(’83) 2 Wcir 473 (473) 

10. (’83) 2 Weir 473 (473) 

11 (’27) 14 AIR 1927 Oadh 312 (313) • 28 Cri I. Joor 679, Ram Prasad V Emperor . 

12. (81) 6 Bom 11 (15), Imperalrxz y, Shtvram Gundo (Disposal without heanDg muthtiar of 
setajde) 

13 (’42) 29 AIR 1912 Sind S (6) ; ILR (1911) Kat 451 : 13 Cn L Joor 345 193 Ind ^ 

P C Tarapore y Emperor (There u no piovuion for appearance of complainant's sdrocate in n 
eten in non-cognizable oflence — Fabhc Prosecator not appeanag — Coort has dis'reUon to 
complamant’s advocate to argne ca«e) ^ 

(■32) 19 AIR 1932 Cal 61 (61, 02) • 33 Cn L Joor 303, Beharx y. San 2IaJh> (No right la 

heard but can be heard ) , ^ 

(■40) 27 AIR 1940 Bom 11 (15) • 41 Cn L Jonr 245, Paragjx y Bhagwanji (Court in »U Uucrc 
may allow the complainant to appear by an advocate, bat u not bound to do so ) r> / am 

(•37) 24 AIR 1937 Nag 391 (396) • 39 Cn I, Jour 75 • ILR (1938) Nag 157, Baghunalh Sal v Pali' 
(’01) 9 Cal W N lx (lx). In re Dotclalram (Wes heard ) j 

(’80) 18SC Pan Re No 29 Cr. p 71 {72). Akbar y Empress (Vo right to be heard except by permi* 

(■71) 7 Mad n C R App xlu (xlii) • 2 War 476 
AlsosccS 422.Note4 

14. (’32) 19 AIR 1932 Cal 856 (356, 837) • 33 Cn L Jour 775. Shaikh BhotaU y Shaikh Ealu 

15 (’32) 19 AIR 1932 Cal 6-50 (857) • S3 Cn L Jonr 775, Shaikh Bhotali v Shaikh Kalu ^ 

16 (16) 3 AIR 1916 Lah 74 (74. 7^ . 1917 Pan Be No 21 Cr : IS Cn E Jour 3, Buiabi 3 
Emperor, 
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The Chief Court of Oiilh*^ hJii on the other h^iil, hold tint the npixillants pleader lias no 
7 i{>ht of roj Ij lint that it h a p) ti tlege Titnch shotikl not mdininlj le lefiibcd hj the Court 
10 Notice of appeal — Spo holes on Section •I’i 

11. Connected appeals — Hearing of — Ah apiicllato Court should not hoar 
tao ftiiicils together each apical must bo keit abMlutcl> sepitatc anl dealt nith on 
the inerita* rurtber it la irngular for tlio Court while dealing with connected criminal 
nppeala to make cro 3 references to the cTideiico and judgments in the several cases® 
^^hc^o two paities were chaiged for then atlacl s against cacli other in the same occurrence, 
and the High Court though trving the two charges sejiaratclj, gave a single judgment it 
was hold hv the Privj Council that nltbcmgb tcchmcall} it would have been better to 
have kept th( evidence cntirelj distinct and to liave given two separate judgments, tbe 
irregulantj was one which in the aWacc ol pmjiidico would not affect the validity of tbe 
convictions* Wliere the Sessions Court reversed the finding of tho lower Court on a 
question of fact without diacnsamg tho evidence in the ease but referring to his finding in 
the apjxial m a counter case it was held that the procedure though convenient for tho 
Sessions Judge raised difficulties when tho case came before tho High Court in i-ovision 
for want of material for High Court and hence tho case should be remanded * 

12 Appointment of assessors in appeal —Tho apjxuntment of assessors m 
apixal 13 not authorized bj law ‘ 

13 New plea — A pica of self defence can lie raised for the first time in appeal 
and the apjwllatc Court ‘should csauimo the plea so raised * if tho facts on the record 
justif} <>0011 1 lea * Similarly a question of law such as that the prosecution is barred by 
limitation * or that the trial is v itiated bj an illegality* (e £? a misjoinder of chaiges * or 
tbe constitution of the Court being illegal or irregular*) maj be raised for tho first time m 
appeal As a general rule however an objection as to the admissibility of evidence will 

17 ( 25) 12 AIR 192a Oudb G5 (66) 25 Cn L Jour 1169 Pru!; ? Ktng Eitperor 
( *>5) 12 AIR192S Oadb 50 (50) 25 Cn L Jour 1173 Dahra v JETinprror (Inrdege should nerer l>a 
refused } 

Note 11 

1 (28) 15 AIR 10'’9 Cal 230 (230 231) 29 Cti L Jour 612 Dooi Ah v £mpe or 

2 ( 16) 3 AIR 1916 Cal 912 (913) 17 Cri L Jour 439 SuptniUcndenl and Itmtmbranegr of Ltgal 
iffa\ri Bengal v Mon Mofian Boy 

{ 1C) 3 AIR 1916 Wad 1021 (lO”'’) 16CnLJour512 Indra Talaxar s Naraixmha Bau 

3 ( 27) 14 AIR 1927 P C 26 (26 27) 8 Jjab 193 28 Cri L Jour 254 (P C) Madat Khan v Emperor 

4 (35) 22 AIR 1935 Pat 494 (491) 36 Cri L Jour 1349 Heta Singh -e Emperor 
Also see S 353 bote 4 and S 637 Note 60 

Note 12 

1 ( 68) 1803 PuQ Re No 17 Cr p 4“’ (42) Crown v Syud Ahmttd 
AUo Ece S 234 ^ote 8 

Note 13 

1 (2d 12 AIR igi5 AU G04 (060) 2SCnij Joat 991 Ajudhta Prasad t Fmperor 
< 26) 13 AIR 19’G Nag 202 (20'’) 26 Cri L Jour 151“* RaftimatwAaA v Emperor 

2 ( 82) 19 AIR 1932 Lah COG (607) 34 CnL Jour 462 Nur Dad t Emperor 

( 34) 21 AIR 1934 Oudh 2 j 1 (254) 35 Cn L Jour 943 Ud A«6i Kl an v Emperor 

3 ( 03) 7 Cal VV N 883 (888) Dtjoyendra Loll v Emperor 

4 (39) 20 AIR 1930 Bom 457 (489) 41 Cn L Jour 176 I L B (1939) Bom 643 Emperor r Jhina 
Soma (Proseoulion is not debarred from taking ground in appeal that Ses> ous Judge omitted to ez 
plain law to jury ) 

( 31) 18 AIR 1931 Oudh 113 (113) S> Cri L Jour 91 C Buck 386 Bam Laulan v Emperor (Approeer 
00 turniag against prosccut on trie \ jo nCl; with other a«cu<ed and Lis eostessioo rebed on as tons for 
convictioo of at) accused ) 

5 ( O'*) 20 Mad 1‘’5 (l‘’G 127) 2 R e r 29-» JCrirtnozaw* Adst v Emperor 

6 ( 29) 16 AIR 19->9 Cal 92 (93) 30 Cn L Jour 431 /nfarJfanJat t iTmperor 

(Dut see ( 30) 17 AIR 1930 Cal 291 (291 291) 57 Cal 106’ Superinfrndenf and Berrtmhranter of 

Legal Affairs Bengal v Ehagoo Majhi (Sot enterta ned aa there was no prejudice )] 
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Dot bo entertained for the 6rsb time m appeal ' Similarlj , an objection that the Inal oujh*- 
to have been •mth the aid of assessors and not by jury mil not bo entertained for the first 
time m appeal ® 

An alternative case cannot be raised b> the pioscciition for the first time m appeal 
from an acquittal ® 

14 Appreciation of evidence by the appellate Court — The appellate 
Court should exercise its onn independent judgment in rcvicning the evidence* and must 
form its o^n conclusions on the evidence* A gcneml agreement with the lower Courtu 
not enough * 

A trial Court may give a finding of fact in two najs 

(i) by drawing vnftiences from proved and admitted facts or 
(b) by relying on the credibility of the evidence 
This credibibty may again depend upon the demeanour of the witnes'Cs or upon 
other factors In case (a), the appellate Court is in as good a position as the first Court 
Even m case (b), where the credibility of the evidence depends upon factors other than the 
demeanour of v\ itnesses the appellate Conrt is free to corac to its own conclusions ns to the 

7 ( 36) 23 AIR 193G Cal 101 (103) 37 Cn L Joat 445 Naraxn Chandra y Empn or 
( 33) 20 AIR 1933 Cal 190 (192) 34 Cu L Jour 430 EusvfAh v Emperor 

8 (30) 1930 Slad W N 776 (776) Karuppa Theban y Emperor 

9 ( 43) 30 AIR 1913 Smd 130 (131) I L R (1943) Kat 3 44 Cn L Jour 607 207 lud Css 416 
Emperor y CTitmondoj DAanomdt 

Note 14 

1 ( 38) 26 AIR 1938 Rang 45 (47) 39 Cn L Jour 248 Affra v The K% iff (Appellate Court 

must indepeudently serutmiee eTideoce aad be convinced that no reasonable isan can coma to an; 
other eonelusion than that Che acensed was gnilty ) 

( 90) 1690 All W N 143 (148) Queen Empress y Bishan 

( 72 92) 1872 93 Low But Itul SIC (516 517) KyanZany Queei Empress . 

2 { 45) 32 AIR 1945 Nag 116 (116) ILR (1945) Nag 441 46 Cn L Jour 690 219 Ind Cas 320 UahenaA 
Hussain v Ztng Emperor 

( 68) 1868 Pan Be No 8 Cr p 17 (23) Sfer Alt y Crown 
( 96) 23 Cal 817 (349) Htlan Ehan y Sagat Bepart 

(33) 20 AIR 1933 Pat 100 (10’) 11 Fat 807 34 Cn L Jour 4^7 ATosaddt Bai y Emperor (Admissoi* 
of counsel does not relieve the appellate Court of tb s duty ) 

( 13) 14 Cn L Jour 419 (420) 40 Cal 376 20 Ind Cos 403 Ftdot Hossein t Emperor (The het tlist 
counsel did not refer to evidence does not absolve tbe Court from looking into it ) , 

— appeal 

Diliag 

( 21) 20 Cn L Jour 414(414) Cl Ind Cas 654 (Cal) Nogendra Nalh v Emperor (Coavictioa under S SOJ 
Penal Code — Appellate Court is bound to come to definite finding of its own as to how where an 3 
whom iDjunes were caused to complainant ) 

( 24) 11 AIR 1924 Cal 618 (C19) 25 Cn Joor 1044 InaluUa SirKar v Emperor (Appellate Court u 
bound to give explicit opinion on quest on of fact invcdved In the case ) 

( 34) 21 AIR 1934 All 842 (843) 35 Cn L Joor 1229 Emperor y Noor Ahmed (It most review the enUro 

evidence ) n rt a 

( 76) 1870 Pun Re No 5 Cr p 0(7) Turtn y Crown (The law of appeal constitates the appeHet® 

Judge of tbe facts as completely as tbe Court of first instance and the former Court should g‘v* 
benefit of the doubt to the accused if it feels any doubt about the guilt of the accused ) 

3 ( 11) 12 Cn L Jour 43 (43) 9 Ind Cas 261 (Cal) Jatra Mohan y Akhil Chandra 
See the following cases 

{*21) 8 AIR lOoi Pat 496 (197) 22 Cn L Jour 48 d Mayadhar Mahanlj y Donanfon ATuni 
a prosocut on case is d sbel eved m essential port cniats it is not safe to convict the accused o 
residue of the evidence that may be acceptable ) _ 

( 27) 14 AIR 1027 Vlad 410 (111) 28 Cn h Joor 238 In re Ve tKatasii.ami (Rejecting part of pros 
lion story — Convict on can bo based on rest of evidence ) 

(19) 6 AIR 1919 Pat 631 (530) 20 Cti L JonrSTS 4 Pat L Jour 289 2?<iw FrasadiMahtony Etnp^^ 
(Appfilate Court finding part of evidence lo bo nntnie — He should examine residue with ca 
scrutinize same with canton) 
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crotlil)ilifj of the PMdcnco* bimilirii nlion the (nal Court coiiMcts an! the ajpellalc 
Court acquits the nccu cil the IIisli Court on nipoil bj the (tovernmcnt ngain-^t tho 
acquittal, h not in nnj uor’c }<osition than the first ajijiellato Court in the nnttcr of 

ucigbmg the CMclcnco^ ^\llcre Iioucmi n finding of fact h bisoil u{x>n the Crccbbilitj of 

CMclcnce iniohin^ tla npi-rccntinn of Hip ilenicanom of uitne^-M.^ the mcu of tho trial 
Court ubicb ba"* >-(1.11 and beard tho uitnt>>aea la cntitlal to great i\ eight and shouH not bo 
ligbth discantcd ® In -iicb the nj ixillato Coiiit will not interfere unless the incbcatioiw 
of mistake arc ol \ ions or tho e\i hiicc too strong to le injected e-niociallj where the lower 
Court s finding h in favour of tho ucciiacd a mnocciico ^ Lveept in tins respect there is no 
difTcrcnce in the manner of ni>]>iociating cMdonce, between an nppellate Court and tho 

4 (*36) 23 AIR 193G Cal 73 (••01 37 Cri I lour 394 63 Cal DiD, Benoyendra Chandra 7 Fmperor 

(Dicison of case turning upon question as to what inference u to be drawn from well established facts, 
about winch there 1 = no doubt — High Court is entitled to draw necessary inference ) 

(■26) 13 AIR 1936 Oudh 120 (12J) 27 Cri L Jour 529. 5i<hi ifatsA 7 Emyaor 

5 ( 30) 17 AIR 1930 Lah 403 (JOi) 33 Cri L Jour 349 Lntperof v Mohammad khan 

6 (45)32 AIR igj5 Sind 42 (46) I L R (I9IIJ Rar 441 46 Cri L Jour 614 219 Ind Cas 419 (DB^ 

Vflhanidu t Emperor 

( 41) 31 AIR 1911 Sind 91 (97) I L R (1913) Kat 291 45 Cti L Jour 53S 212 Ind Cas 109 (DB) Kasstnt 
lleji Khan 7 Emx^ror (But the appellate Court will not accept the appreciation of the evidence by 
the trial Court a ben it bos failed to notice certain importaut aspects iu the case regarding the eridenco 
and has failed to properly appreciate them ) 

( 40) 27 AIR 1910 Lah 329 (331) Bharprira v iKtoan Cha'td. 

( 8''] 25 air 1939 Pet 49 (51) 39 Cri L Jour 29l 16 Pat 116. Emptror v Baharuddin 
( 38) 25 AIR 1039 Ilaiig 4> (47) 39 Cn L Jour 218 Kyam }Jla v The King 
( 15) 2 AIR 1915 P C 1 (2) 39 Bom 33C 42 Ind App 110 (P C) Bombay Colton Manujaotunng Com- 
pan'i 7 Metilal Shu al 

( 74) 21 Sulb R B Cr 19 (14) i^uceii 7 Madhul Chunder Oiri 

( 25) 12 AIR 1029 Ojdli 715 (717) 26 Cti L Jour 1317, Shea Karam Singh v King Emperor (The 
Higli Court must be guided as regards the credibility ot oral esidence mainly by the Court that heard it.) 

( 35] 22 AIR 193) Pat 05 (07) 36 Cti L Jour 349, /8ra/um v Emperor (Lower Court a opinion should 
be treated as almost coucluiive } 

(S'*) S3 Cn L Jour 029 (930) 139 Ind Cas 756 (Oudb) Emytfror 7 Pcrapi (The appellsta Court must 
be alow to diller from tba opinion of the trial Judge as regards tbe value ol the testimony of witnesses 
unless there are good grounds ) 

(20) 16 AIR 1029 ilaJ 816 (847) 31 Cn L Jont 419 Paftfic Prosecutor v Paiiruttami (It 1 $ only in 
very exceptional circumstances that a Court dealing with an appeal ngunst an acquittal should reverse 
(hat finding by accepting oral evidence which the trial Court after enjoying the advantage of bearing 
the witnesses has disbelieved ) 

(31) 18 AIR 1931 Bang 86 (87) 8 Rang 671 32 Cn LJoac929 Emperor 7 MaungTun Nycin 
( 33) 20 AIR 1933 Oudb 372 (373) 35 Cn E Jour 66. Emperor v FarameJlinnr Dm (Judge trying 

case with marked care and intcll gence — His opmion as to credibility of witQes>es should ordinarily 
be accepted ) 

( 26) 13 AIR 1926 Oudb 245 (216) 27 Cn L Joar 67, Bhutan 7 Emperor (Qoestion of credibility of 


m most cases to rely upon the evidence which Las been definitely disbelieved by the trial Judge for 
good nrascwauii fu ttj (oeappact ttsis evarrol/aa elanaeoaeed peesoa rw eacb eridesce) 


( 82) 11 Cal Liltcp 25 (29 30). Profap Chundtr MuUrjee v Emperor (Tbe senod rule to apply in 
frying a criminal ■[peal where quc«l ons of facts are in issue i» 10 consider whether the conviction is 
right and in this respect a ennunal appeal differs from a civil one) 

(74) 20 Suth WRCr 13 (13) 11 Deng L RSI ^uren r Kheraj MuUah ) 

7 .1 - - . 


by trial Court) 
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inal Court ® 'ttTjcre the e\ idencc has been properly appreciated bj the lower Court and lU 
Tic^ cannot bo said to be wrong the appellate Court cannot interfere ® 

There i3 a difference of opinion as to whether the appellant is bound to show that 
the decision of the lower Court is wrong On the one hand, it has been held that there la 
no such burden on the appellant It is for the apiellate Court ns for the first Court to he 
satisfied nfiirmatii olj that the prosecution case is substantiallj true and that the guilt of 
the accused ha^ been established bejond all reasonable doubt According to this view the 
presumption of innocence with which the acensed starts continues right through until he 
13 held guiltj bj the final Court of Appeal , this presumption is not strengthened bj an 
acquittal or wealened b> a conviction m the trial Court the onus of proof is neither 
niciea'sed nor lightened hj an order of conviction or acquittal 

On the other band it has been held in the undermentioned ease'* that the 
presumption is that the lower Courts decision la correct According to this view an 
appellant is not in the same position before an appellate Court as be is before the Court 
trying him, but must satisfy the appellate Conit that there is sufficieut ground for inter 
fering It is submitted that the former view is to be preferred to the latter 

^\Tiere the whole of the pitBocntion evidence is disbelieved, a conviction bj the 
lowci Comt in icspect of two offences cannot be set aside ns regards one offence and 

( 37) 24 AIR 1937 Sind 22 (25) 38 Cn L Jour 350 30 Sind L R 4,.B Jalal v Emperor Vai oal 

Comm SB onei s Court will interfere if strong grounds exist ) 

( 04) 1 Cn L Jour 781 (789) 1904 Pun Be No 7 Cr A»ng Emperor v Chaltar Stnph 
014) 1 AIR 1914 Lab 427 (431) 15 Cn L Jour 203, Emperor t RtiTint Stnph 

( 20) 7 AIR 1920 Lab 244 (245) 22 Cci L Jour 172 Emperor v Samand 

(18) 6 AIR 1918 Lab 54 (55) 19 CnLJont275 Emperor t ift Jairat 

( 18) 6 AIR 1918 Lfth 105 (107) 19 Cn L Jour 723 1918 Pun Re No 20 Cr Emperor v Sluham 

mad Sha/t , 

(18) 5 AIR 1918 Lftb 286 (280) 19 CnL Jour 710 Emperor v Laehmandas (Culpab litf of iccusod 
must be very clear and indubitable before appellate Court would interfere ) 

( 19) 6 AIR 1919 Lab 8)6 (359) 20 Cn L Jour 188, Pallta v Emperor 

(19) G AIR 1919 Lab 440 (442) 19 Cn L Jour 187, Emperor v Japatliam 

( 34) 21 AIR 1934 Lab 710 (715) 36 Cn L Jour 419 Emperor v Afufiommad Efian 

( 33) 20 AIR 1933 Lab 871 (874) 85 Cn L Jour 137, Emperor r Bat Singh 

( 33) 20 AIR 1933 Lab 888 (390) 34 Cn L Jour 598 Emperor ▼ Sher Singh 

( 33) 20 AIR 1933 Lab 296 (29S) 35 CnL Jour 620 Jlf«ra//or v Emperor 

( 27) 14 AIR 1927 Lab 549 (554) 28 Cn L Jour 556 Emperor v Bahhtaioar Lai 
ISee ( 32) 19 AIR 1932 Sind 143 (143) 33 Cn L Jour 900 Vdharam v Emperor (Courts are always 
reluctant to interfere witb the findings of a tnal Court unless strong grounds are made out for 
doing ) . 

( 33) 20 AIR 1933 Oudb 2o4 (255) 34 Cn L Jour 858 Emperor v Hub Lai (Judgment of acq“ 
will not be interfered w tb in absence of strong and cogent grounds )] 

8 ( 72) 17 Suth W R Cr 59 (69) Jn re Goomanec (Appellate Court is bound precisely m the same way 
as tnal Court to test evidence estrmsicaliy as well as intrins tnlly } 

9 ( 39) 26 AIR 1939 All 457 (458 461) 40 Cn L Joic 772 Empeiort ShcoSewahStngh 

( 33) 20 AIR 1933 Oudb 62 (63) 34 Cn L Jour 377 Jlamejfcwor TcMiari v Emperor (Condos on o 
trial Court supported by probabibties of case abonid be upheld ) 

( 33) 20 AIR 1933 Oudb 269 (271 272) 35 Cn L Jour 58 CkkoUt Lai v Emperor 
(See ( 31) 18 AIR 1931 Oudb 83 (84 85) 6 Luck 582 32 Gn L Jour 630 Emperor v Waram 3 

10 (45) 32 AIR 1945 Nag 116 (117) I L R (1945) Nag 441 48 Cn L Jour 59,> ‘>19 Ind Cas 3 0 

VaJiomed Ilussain v King Emperor ,^,1,) 

( 43) 30 AIR 1943 Cal 465 (467) I L R (1943) 1 Cal 423 45 Cn L Jour 71 209 Ind Cas lOo lUW 
Jbrahtm Banduhcht v Emperor 

( 38) 2o AIR 1938 Rang 45 (47) 39 Cri L Joor 248 Nga Kyaio Ilia y Tie Etng 
( 96) 23 Cal S17 (349) Vtlan Khan y Sagat Pepart 

(15) 2 AIR 1015 Cal 187 (187) 15 CrI L Joor 686 42 Cel 374 KanchanMalUhY Emieror 

11 (31) ‘>1 AIR 1931 All 842 (843) 85 Cn Ii Jour 12‘»9. Emperor v Kur A/imad 

12 ( 72) 18 Suth W R Cr 15 (16), Queen ▼ Bamlo^un Stngh 

13 ( 83) 6 All 380 (387) 1883 All W N 72 EmpreMv Sayvwan Lai 

■< 20 All ViO (4CI) 1898 All W N 117 Queen Empress y Prag Dut 
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■tonfirmcO as rc-garda tbo other, tho irholo of tho conviction should bo set aside ** Whero 
jmpropcr evidonco is admitted tbo oppelhto Court should see ^vbetber, excluding it, tbero 
■still remains sufTicient evidence to sustiin tho conviction of tbo loiter Court and, if so, it 
should not interfere Sec also Section 167 of tho Evidence Act 

IS. Appeal from acquittal — Clause (a) — Section 407 of the Code of 1861 
specificall} provided, that ‘ there shall be no appeal from a judgment of acquittal passed 
tn any criminal Court ’ This avas in accordance with tho old established principle of 
English law that ft man once tried and acquitted for an offence is ipso facto protected 
from any suliscquent proceeding for that offence, whether tho subsequent proceeding is by 
■the appellate or revisional Court 

On grounds of public policy,* however, a right of appeal against an acquittal, 
subject to certain limitations, was for the first tuna recognised in this country by the Code 
of 1S"2.* An appellate Court will, however, hesitate and feel great reluctance in interfermg 
anth the finding of the Court below and coming to a different conclusion * "Where two 
views are poasihlo on the evidence, an appellate Court will not interfere merely because it 
would sitting as a trial Court, have tahen the other view* unless it is shown that there 
has been some irregularity in procedure or some other serious defect which necessitates 
Ihe reexamination of the entire evidence and a fresh conclusion® Agvia, where the 


14 ri8) 5 Ain 1915 AU 355 (355) 19 Cn L Jour 37, SAwtwn* Singh r Emperor 
(Sm also (02) C Cal W N 880 (S83) Mottjan Dtb* v Croton ) 

15 (74) 11 Bom n C B 90 (98) TUg v Parbhudas 

Note IS 

1 (84) 21 AIR 1934 All 87 (31) 56 AU 351 9$ Cnh Joat ZSifED) Emperor j Sheo Janak Pande 

2 ( SI) 18 AIR 1931 All 439 (441) Emperor v Ham Adkin Singh 

[Sn (81) 4 All 145 (148) 1881 All W N 159 Empresto/ India t Oayadin 
( 74) 7 Mad n 0 R 339 (311) 2 Wttc 476 In re aoeernmmt Pleader ] 

A.l*o see S 417 Note 1 

S ( 37) 24 AIR 1937 Cal 156 (157) 33 Cn L Jour C38 Supennfrndrnt oni Remembranur of Legal 
Affairs Bengal t JaUndra Mohan (Appeals by tbe Crown agsinst aequ ttals purely os questions of 
fact are not often eneontaged by appe late Courts ) 

( 37) 39 Fun L R 776 (777) Emperor v Sardara Singh (The Qigb Court will not interfere unless, in 
view of all the circumstanees the view taken by tbe Sessions Judge is clearly erroneous ) 

(34) 21 AIR 1934 All 27 (35) 56 All 351 35 Cn L Jour 364 (FQ) Emperor r Sheo Janak Pandc 
{ 25) 12 AIR 1925 29o (295) 19 Sind L R 111 26 Cn !■ Jour 1038 Emperor ▼ Sundardaa 

<*23) 10 AIR 1923 Oudh 217 (224) 24 Cri L Jour 770, Emperor v Ifaloram 

( 16) 3 AIR 19J 6 Oudh 112 (114) 17 Cri L Jour 540 Emperor v Durga Prasad (Lower Court a 

decision should not be Jigbtly set aside ) 

[Sec also I 43) 30 AIR 1943 Sind 130 (131) I L R (1913) Kac 3 44 Cn L Jour 607 207 led Cas 
416 (DB) Emperor r Chimandas Dhanoinal (Appeab from acquittals are allowed only in exceptional 
circum tancea ) 

) 

Sheo Janak Pande 


( 16) 3 AIR 1916 Lah 3*10 (382) 17 Cn L Jour 97 Bucamra r Emperor (Iligh Court will not interfere 
where appeal is based on doubtful we ghiog of facts ) 

('14) 1 AIR 1914 Lah 427 (431) IS Cn L Jour 203 Emperor v Bishen Singh 
( 03) 1903 Fun Re No 11 Cr p 31 (33) 1903 Puu L R No 142 Emperor v Vangat 

( 31) 21 AIR 1931 Lab 212 (‘’15) 35 Cn L Jour 319, Amperor v Natka Singh 

( 34) 21 AIR 1931 Lah 5’3 (531) 36CnLJouc635 Etnperori Eura 

plC) 3 AIR 1916 Oudh 112 (114) 17 Cri L Jour 510 Emperor t Durga Prasad 

(94) 16 A11312 (’14) 1S9(A11VV N 49 Queen Empress j Eobinson 
( SI) 4 AU 148(149) 1681 All W N 159 Empress of Indus r Gayadin 

{ 82) 18s2 AU W N 64 (61) Empress v TTatt IfofcammaJ (ToUowint, 4 All 143 ) 

< 31) 1931 Mad VV N 729 (730) PuUte Proseeuior r Ramwiu. 

5 (31) 21 AIR 1034 All 27 (35) 53 VII 351 35 Cri It Jour 361 (FC), Emperor t SVea JaaiV Partde. 

2Ctp 0.139. y 
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evidecce agaicit the accused is too ecant\ or insufficient,® or where it 13 not esiat-Jied 
beyond all reasonable doubt that the respondent is guilty of the offence charged ^ th® 
appellate Court will not interfere with the acquittaL Nor will the finding of the trial Cccrt 
be displaced merely bccan-e the GoTernment 3 new of the case doea cot coincide wiih tha* 
of the tnal Court ® 

Except in regard to the pomta stated above, there 13 no distincbon drawn «o far 
as the sections of the Code themadrca are concerned, between appeals from convictons 
and appeaL from acquittals m regard to the roles and limitations applicable to them. It 
was however, held m several decisions, that a distinction mu-t be drawn as regards t-s 
powers of the appellate Court m dealing with an appeal from an acquittal and 
an appeal from a convic‘ion* Thu., it was held that the appellate Court had no 
jurisdiction to reveme an order of acquittal on a matter of fact except m cases 12 wbch 
the lower Conrt bad obslmntely blondcred ** or had through mcompe^eccc s^p'd ty 
or perversity reached distorted conclusions as to produce a positive nnscamage c 
ju_tice ** O' had in some o*her wa\ , «o conducted itself as to produce a m-scarnage c. 
ju'tice ’’ or had obviou-ly blundered,’® or its judgment was wrong and perverse “ or was 

6 rsi) 18 Air 1931 All 439 (44‘’f, Tmftnrx Rim AdUn SinjJj 

( 31) 18 AIR 1931 All 712 (715) 32 Cn L Joar 1073 Emftror t Baldeo Koer% 

[5« oI» ( 77) 1 Bom 610 (623) Veg t Baniranta (TorevtRe judgment of acquittal evidc-eei'rc*;^ 
tlian ttatement cf aocomphee and of witness »hOL,eoUrtljd:.l»_eTed by b»e'Coartiaastl«*t®v3.)J 

7 (43)30 Aini9t3 ilad 570 (j'l) 44 Cn L Joot 785 20’ Ind Caa 440 PuiJic T 

Punnustcomi Uudalsar 

( 83) 2 j AIR 1933 Siod 60 (SI) 89 Cci L 3oar 504 S'* S nd L P 6s9 Em^ror t CuLi S\.h. 

(31) IS AIR 1931 Rang 80 (ST) 8BaBg671 32 Cn LJont ©•*9 Emperor t ifaung Tun 

8 (ol) 4 AU 149 (150) IS’l All 77 N 159 Empress of India t Gayadin 
(•94) 18 All *>12 (‘>14) 1«94 All 77 N 49 ^ucen Empreu t P^imon. 

9 rai) 18 AIR 1931 Lah 46^ (466) S'* Cn L Joat 1079 Emperor r Iltuaf/ar 

10 (81)4AU143{150) 1S91M1WM59 Empress 0/ India v Casraim 
(94)16 AUn** (->14) 1894 All WS 49 ^urftvEwprm r Pcb.nsem, 

(•«3) 10 AIR 19’3 Pat 119 (l^l) 23 Cn L Jour 410 Emperor t Eunja thjisdh. 

11 ('29) 16 AIR 19^ Pat 491 (4’C) 8 Pat 496 31 Cn L Jeer 143 Emperor T Ecioo SirjA 
( 81) 4 All 143 (149 150) I’Sl All r K 159 Empress of India r Cayadiiu 

(*94) 16 All '*12 Cll) 1894 AU TV In 49 Queen-Empress t Rs&ins.-n 
[S« ( 33) 20 AIR 1933 Rang 387 (3«) 3o Cn L Jour 766 Emperor t hgaPo Tin 
(*29) 16 AIR lO^’O Pat 503 (oO’) SO Cn L Jour 1116 Emperpr v Ram Rrasad (In order to iatMie'*r 
the judgment must be such as no body of sensible men could amte at )] 

12 p33) ‘*0 AIR 1933 Pesh ‘*7 ('*’) 34 CnL Jours'^ Emperor x Challar Singh 
(*97) 1897 Pun Re ho. 10 Ct p ’’o (’6) ^uem-Empress w CuUtm iluhammad 

fl6) 3 AIR 1916 Lab 143 (144) 17 CriLJonrl94 1916 Pun Be No 15 Cr Emperor r SoS'i’A 
(34) 21 AIR 1934 Lah 5‘’3 (S'* 4) 36CnLJoor635 Emperor j Kura 
( 34) 21 AIR 1934 Lab 21'* (215) 35 Cn L Jour 349 Emperor v h alha Singh 

("34) 21 AIR 1934 Bang 44 (47) SSCnLJourSoo Emperor t JI BaU , 

(■24) 11 AIR 19‘'4 Cal 611 (614) 26 Cn L Jour 71 Sapennfendenf and BemembrarMr of 
Affairs, Benyal v Puma Chandra Chose 

( 11) I** Cn L Joui 364 (3"0) 11 Ind Cas 132 1911 Poa Be No 10 Cr (HJ) Emperor v Eirtf. 

his section ihcail b* 


a manifesUy wrong) 
. al from an 

(•2") 14 AIR 1927 Lah 178 (1"9) 23CnLJcmr5S Emperorr AtdulLafif (Cnless mamfest-y 
ot perretse an«Uate Court cannot weigh er deoce ) 

pSl) 19 AIR 1931 Oodh 116 (119) 6 Luck 539 S'iCri LJoncC94 Cafoor Khan r Empfror 
ment must be manifestly wrong — 4 All 149 dissented from.) 

(*33) "0 AIR 1933 Oadh 372 (373) 3SCnLJoor66 Emperor t Parmrsiear Eifi. (Bo.) » 

14 (15)2 AIR 1915 Cal 237 (233) 15 Cn L Joar 160 Zlepafy SupenB/en^ffTit and 
XicyaJ J//airs Bengal T Amufjia Charan Airan 
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unroisounllo ** V contrarj Ticw tv as also C!xpic‘»<»o«l m oilier decisions namelj, that there 
■was no distinction as regards the powers of the appellate Court between an appeal from an 
nciuittal and an appeal from a comiction and that tho only question in each case was 
wbotber tJio concli;«ions upon tho crKlcnco were proper and correct 

The question has now been sctllcil by the Pn%j Council m Shco Swamp \ King 
Emperor" Lord Russel of Kiltowen in delivering the judgment of tho Board upholding 
tho latter view ob«orTed as follows 


( 1C) 3 AIR 1916 Mad 711 (712) 16 Cri L Jonr 6'*9 Publte Proseeulor v Narayana Naidu 
(30)17 AIR 1930 Mad 704 (701 705) 31 Cri L Joot 897 PuUte Pro eeulor v Lakshmamtia 
( 87) 1357 Rit 344 (3{7) Quffn EmprfSiv SnyedSurfuddtn (Dceisioo offtssessors) 

(33) 20 AIR 1933 Oudh 8j (85) 34 Crt L Jour 545 Emperor v Sanqaram 

( 25) 1'’ AIR 1925 Lah COO (GOa) 26 Cn X> Jour 1141 Emperor v jiim Karan 
{ 13) 14 Cri L Jour 52S (526) ‘’0 Ind Cis 10ft> (Lah) Emperor v Ml Bakhlataart 

15 (3’)33CnIiJoQr93>(033) 139 lud Cos 740 (Oudh) Emperor y Bharat Singh 

( 34) 21 AIR 1934 Rang 44 (45) 35 Cn L Jour 855 Emp,.ror v U Da U 

( 01) 1 Cn L Jour 781 (789) 1904 Pun Re Ro 7 Cr Ktng Emperors Chaltar Smgh 
( 14) 1 AIR 1914 Lah 427 (431) 15 Cn L Jour 203^£mprrar v Bishen Singh 
{ 20) 7 AIR igao Lah 21 (*> 3 ) 21 Cn L Jour 319 Emperor v Turert 

16 (34) 21 AIR 1934 All 27 (35) 56 All 354 35 CrLJ 364 (IB) Emperor v Shea Janak Paiidc 
(24) 11 AIR 1924 Rom 335 (337) 25 Cn L Joor 786 Emperor t Moll K1 oda 

( 94) 19 Bom 51 (C8) Cu«n Empress ▼ Kart Ooteda (17 Cal 495 followed ) 

( 04) 1 Cn L Jour 781 (789) 1904 Pun Re M 7 Cr King Emperor t Chaltar Singh (Wrong 
end Qsre&sODshle fiadiog cao he reversed nbetber or not tbe ODrea^onablenege amounts to perversity 
itopid ty Of incompetence or whether the Court below cao or cannot bo said to have obstinately 
blundered ) 

’ ■"an Nyan 


* Orissa V 

- u ,0 appeal from aequUtal ) 

«• V Nur Ahmad 


here u no dsimeton made in tbe Code 
as to mode of procednre which governs the two sorts of appeals or as to principles upon wit eh (hey 
arc to be decided ) 

(20) 7 AIR J9‘’0 Com 217 (219) 21CriLJonrl7 Emperorx SMaramManaji 
( 32) 19 AIR 1932 Lah 12 (13) 32 Cn L Jour 1130 Emperor y Raiiian 

( 31) 18 AIR 1931 Lah 10 (23) 32 Cn L Jour 485 Bloi Khan v Emperor (Ihero is no d ffereneo 


{90)2X\eic46‘> (462 463) 
(09) 11 Cn L Jour 66 (66) 


ft ' I I I • '111 

aoqu Ital aod one from eonv cticn ) 

(34) 21 AIR 1934 S od 84 (83) 35 Cn L Joor lU"* Emperary Ml Bhuro 
(•93) 20 All 459 (464) 1393 AH ^ n 117 Queen Empress y Prag Dot 
( 93 1900) 1893 1900 Low Bur Rul 4“’ (46) Queen Empress y Maung Da\c 
(27) 14 AIR 1927 S nd 9-’ (94) 27 Cn L Jour 1317 «1 Sind L R 141 Emperor v Sulrman 
(04) 1 Cn L Jour I0>3 (1025) 2 Low Bur Bol 303 Emperor y Po Saing Aung Pe 
[5«( 35) 12 AIR 19 5 AH 31a (315) 47 All 306 26 Cn L Jour 676 £mprror t Aalar {Arr«l by 
(Jovernment must bo cons dered on its mer ts )u t fts any other appeal ala s;s most L« ) 

(34)21 AIR 1934 Oudh 220 (231) 35 Cn L Jour 813. J mperor T S.ml) 

(5« alw (32) 20 AIR 1933 AH 574 (5“6) 34 Cn L Joor 123 * Emperor y Bassnt P^i (Pcrrersity 
not necessary )] 

17 (34)21 AIR 1934 PC 227 (229,230) 56AII61S 61 Ind Apr S9S 36 Cn L Jour 7 6 (PC) 


Goiernmenl Pleader y ttOk^nM Narasimham (4 Ail 148 d ssented from ) 
4 Ind Cos 864 1909 Pun Be Ro 15 Cr Emperor y Barnama (But when 
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Thero i3 in their opinion no foandation for the view apparently supported by the 
judgments of some Courts m India that the High Court has no power or jurisd ct on 
to reverse an order of acquittal on a matter of fact except in cases m ^hich the 
lower Court has obstinately blundered or has through mcompctence stupidity or 
perversity reached such distorted conclusions as to produce a positive m scarriage of 
justice or has in some other way so conducted itself as to produce a glaring mis- 
carriage of justice or has been tricked by the defence so as to produce a similar 
result Sections 417 418 and 423 of Iho Code give to the High Court full power to 
review at large the evidence upon which tho order of acquittal was founded and to 
reach the conclusion that upon that evidence the order of acquittal should be reversed ** 
No limital on should bo placed upon that power unless it bo found expressly stated 
m the Code But in exercising the power conferred by the Code and before reach ng 
its conclusons upon fact the High Court should and will always give proper 
weight and considerat on to such matters os (i) the \ lews of the trial Judge as to 
the credibility of tho witnesses ( 2 ) the presumption of innocence in favour of 
the accused a presumption certainly not weakened by tho fact that he has been 
acquitted at his tr al (3) tho right of tho accused to the benefit of any 

[See also ( 45) 32 AIR 1845 P C 151 (152) 47 Cn L Jour I 2'’! Ind Cas 66 Kur Mahomed v 

786 fol owed— TriiU Court 
irt plac ng rel ance on tli* 
0 ground for involnno the 

1 I L Jour 81 '’IS Ind 

176 (DB) Supt ^ Legal Hemembrancer v GofoA (As tbe case was eminently one wb cb ought to be 
dec ded by a jury on a proper trial and w th proper direct ons from tl e Judge tl e H gb Court did net 
propose to exatmoe the evidence aga nst each accused in detail but ordered a re-tr aL) 

( 42) 29 AIR 1942 Mad 531 (531) 43 CnLJout6C5 201 Ind Cas 440 Pubhe Proeeeutor y CAinw 
fafebumana Naidu (Tboogh appellate Court can go into foots t wdl not conv ct il facts were at all 
unceita n especially when lower Court s find ng on ev deuce is not nnreasonable ) 

( 42) 29 AIR 1942 Pat 190 (193) 20 Pat 881 48 Ci L Jour 498 199 Ind Cas 475 (DB) Emperor r 
Barlta Jetha Majhi (Trial Court acqu tt ng accused on an erroneous v ew of law — Aegu ttal can os 
set aside ) 

( 42) 29 AIR 1942 S nd 33 (36) I L R (1941) Ear 532 43 Cri L Jour 453 199 Ind Cas 78 (DB) 

Emperor v Firnladhoshah Ibrahtmihah (In an appeal from an order of acqu ttal based on facts tbe 
H gh Court will interfere where the acqu ttal bas resulted from a total m sauderstand ng and m s 
apprec at on on the part of the Magistrate of the ev dence on record relating to the charge) 

19 ( 40) 27 AIR 1940 All 291 (298) 41 Cn L Jour 647 Emperor v Aftab Jllabomeef 
(39) 26 AIR 1939 All 457 (458 461) 40 Cr L Jour 772 Emperor y S) eo Sewah S njH 
( 38) 25 AIR 1938 S nd 80 (81) 39 Cri L Jonr 504 S'* S nd L B 639 Emperor v Qulab Shah 
( 36) 23 AIR 1936 Fat 350 (353) 15 Pat 108 37 Cr L Jour 877 Emperor v Chaturbhuj 
{ 36) 23 AIR 1936 Bang 90 (94) 38 Cri L Jour 9‘’7 Emperor v Nga ilya Maung 
( 25) 12 AIR IS'^S All 315 (315 316) 47 All 806 26 Ca L Jour 676 Emperor v Autar (Onus on tbe 
Crown of establ sh ng judgment to be erroneoas ) 

( 31) 18 AIR 1931 All 712 (715) 82 Cr L Jonr 1073 Emperor v Bdldeo Koen (Do ) 

( 33) 20 AIR 1933 Oudh 340 (342) 34 Cr L Jour 538 Emperor v Bam Dal (Crown must show tbai 
guilt of accused is proved beyond any reasonable doubt ) 

{ 30) 17 AIR 1930 All 490 (493) 31 Cn L Jonr 954 S* All 8j8 Emperor v Padam S ngh {I“ 
appeal agamst an acqu ttal although the accused was not acqu tied on the mer ts it u for the Crown 
establ sh and to establ sh beyond reasonable doubt that tbe conv ct on of accused on the mer ts ooo 
to have been susta oed ) 

(*>8) 15 AIR 19‘’8 Pat 146 (150) 6 Pat 768 29 Cri L Jour 301 Emperor y Gulam Mah (t-W’* 

must show conclus vely that inference of gu It is nes st ble ) . . m 

( 33) 20 AIR 1933 Pat 500 (503) E nperor v Wajid Shetkh (Tbe Crown coming in appeal ougM 
show that tbe view tahen by the first Court as to the rel ahil ty of the approvers s ecronrous ) . 


bool Al mad 

Khan (Do ) 

( 33) 20 AIR 1933 Pesh 27 (23) 34 Ctl L Jonr 384 Emperor v Chatlar Singh 



APPELLATE COURT’S POWERS IN DISPOSING OP APPEAL (S 423 N 15-16] 2213 


doubt,*’ and (4) the slowness of an nprcUato Court m disturbing a Coding of fact 
arrived at by a Judge who had tho advantage of seeing the witnesses *‘ To state this, 
however, is only to say that the High Court, in its conduct of the appeal should, and 
will, act m accordance with the roles and pnnciples well known and recognised m the 
administration of justice “ 

^Ticrc tho lower Court, thinking whole tnul illegal bccauso of wrong joinder of 
charges, acquitted tho accused, it was held that the order of acquittal should be set aside, 
tho reason being that if the whole trial to illegal, there can bo neither conviction nor 
acquittal.** 

In cxorciaing its jurisdiction in the matter of appeals against acquittals, the High 
Court should confine its cierciso to tho particular acquittal complained of by tho Gov. 
ernment ** 

^’herc an accused is charged with a major offence but is convicted of a minor 
offence, he should bo held to bo acquitted of tho major offence ** In such a case, if the 
Government appeal against the acquittal in respect of the major offence, it is open to the 
accused to ask the Court to consider all the evidence before it and to urge all possible 
grounds against conv iction, and if the Court comes to the conclusion that the conviction 
even for the lesser offence is wrong, it can suo motu acquit the accused of that offence in 
the exercise of its powers under section 439** 

16. Appeal from acquittal — Order for further inquiry. — It is only m an 
appeal from an acquittal that the appellate Court can direct a further inquiry* There is 
DO power to order further inquiry la an appeal from a conviction* or from any other 
(■34) 21 AIR 1934 All 87 (3S) 88 All 354 35 Cn L Jour 364 (FB), Emperor v 8heo Janak Pande 
(81) 18 AIR 1931 All 439 (441), Emperor v Ibtm Adhtn Singh 

('17) 4 AIR 1917 Cal 687 (687) 17 Cri L Jour 9 PepiUy Legal Eemmiranur, Bihar (C OnUa v 

ifutuhdhart Singh 

20 S««atw(38)25 AIR 1938 Smd67 (68) 39 Cri L Jour 46i 32SiDdLR69i Emperor v Ohulamali 
Bahawal 

(80) 23 AIR 1930 Pat 389 (353) 15 Pat 108 37 Cri L Jour 877. E»»prrer v Ckaturbhuj. 

(•36) 23 AIR 1938 Rang 90 (94) 38 Cn L Jour 927 Emperor » Nga ilya ilaung 
• “ ■ - - ,, Lai 

Sit Dhuro 

• • an V Emperor 

. r V Bharat Singh 

59 230 Ind C»s 452 (DB) Emperor 

V IF 5 PnestU’/ 


22 ( 37) 24 AIR 1937 Bora 153 (152) 38 Cn L Jonr 871, Emjwror » rrmani/a 

23 (39) 25 AIR 1938 brad 108 (113) 39 CnL Jour 630 I L R (1939) Ear 41 Emperor r Pursumal 
Gerimal 

( 94) 19 Bom 51 (C*'), Queen Empress v Eart Goicda 

24 (’29) 15 AIR 1929 l-C 254 (257, 60 AU 722 55 Ind App 390 29 Cn L Jour 629 (ro), Kishan Singh 
V Emperor 

25 ( 38) 25 AIR 1939 Mad 723 (733) 39CnLJour871 PutUe Prosecutor \ Panchakshram 

Note 16 

1. (1900) 27 Cal 126 (129) 3 Cal W N COl Cfcarooftala Dabee t Bartndra .Vail. 

2 (21) 8 AIR 1921 Ml 159 (159) 23CnhJoat403,ST<^mmadAtar Emperor (But lunher evidence 

ma; Im takro ) 
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order* The appellate Court may, i[ necesaarj, take additioml evidence under Section 429* 


17. Appeal against acquittal — Power to order re-trial. -- The power to 
order a re trial, whether in an appeal from a coii\ ictibn or from an acquittal, la a 
discretionary one * A re trial should be ordered only where the trial is incurablj defective 
so that even the taking of additional evidence under S 423 will not put the appellate Court 
in a position to dispose of the case satisfactorily* Thus, where the lower Court had 
acquitted the accused on a misconception of the law and did not evatnine the defence 
witnesses, a retrial iias ordered on sellmg aside the acquittal* ’Where the evidence 
disclosed some other offence than that of which the accused was acquitted, it was held 
that a re tnal might be ordered * See also the undermentioned case * 

The discretion to order a re tnal wdl not be exercised, where the case is not of 
sufficient consequence,* or where there is no evidence on the record sufficient for conviction, 
or where no action was taken against the accused for a long time after the offence and the 
ordering of a re trial nould result in the accused labouring under great difficulties in the 
conduct of his case,® or where there has alreadj been full inquirj' into the facts and no 
further evidence is likely to be forthcoming* 

The fact that evidence bad been discovered subsequent to the acquittal ia not a 
ground for setting aside the acquittal or for ordering a re trial 

An order for re trial can be passed even subseqncnt to the order settmg a-ide the 
conviction and sentence “ 

'^'bere, m an appeal against an order of acquittal, the High Court seta aside the 
order of acquittal but deebnes to order re trial, the prosecution still has power to pro^of® 
the accused for the same offence ’* 

3 (87) 24 AIR 1937 All 303 (313) 38 Cn L Joat 561 ILR (1937) AU 517 (FB), ’ 

Emperor (No power oi remand ondec S 47$D) 

See Notes on Cbnse (d] 

4 (87)24 AIR 1937 Nag 295 (286) 38 Cn L Joor 1058 ILR (1937) Nag 541 , SAeo Bam v Kmpwer 


Note 17 

1 C87) 24 AIR 1937 Bom 152 (152) 33 Cti L Jour 571, Emperor y Yemanya Kaloppa (Defect m 
trial entire!; dne to fault of prosecution io joining charges improper!; — Be-trial not ordered ) 


3 

4 

5 


(i proper tnannei ■ — Ke trial ordered ) 

6 ( 71 74} 7 Slad H 0 R Cr 330 (341) 2 Wcir 476, In re Government Pleader 

. 18, All ifuKam V Laeliminaw*’* 

5 ReBiembrnnccr c/ Le^al 

■ * ' T Jaiwant Ba» 

(PB), Pubho Preseeuior t. 

- . -^0 2^“’' 

lot irarel 

(See however ( 23) 10 AIR 1923 Rang 05 (65) 84 CrLJ. 744, lire Hay Boudvtlle v 
(Rc-tnal not ordered as there was no reason to Bupposc that fresh CTidence would bo fortbeoming JJ 
11 (81) 3 Mad 40 (51) In re tlamt Ileddi 



'■ Lai pur* T EmptTor. 
ya KahxBpei 
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18 Re trial of appeals — An appeil is to nil intents and purposes a trial ' and 
<onseijaentlj thcMOrd 're tried will mclule there trial of an appeal also Whercaperson 
js acquitted in appeal b> the Sessions Judge, the High Court on an appeal therefrom by 
the ProNincial Government, can after rescrsuig the ncqmitnl order the appeal to bo 
re tried * 

19 “Find him guilty and pass sentence *’ — The appellate Court setting 
aside an order of acquittal may fml the nccusn-d guilty of the offence charged, and pass 
sentence on him according to law * The trords find him guilty are however, not bmitod 
to the offences of Mbich the accused was accused in tlw lower Court tho appellate Court 
ina3 find him guiJfj of all offences of which the trial Court could hate found him guilty 
under the provisions of Ss 237 and 233 of the Code provided o! course the accused is not 
prejudiced bj the course adopted* The fact that the trial was with the aid of assessors 
will not affect the power of the appellate Court to convict the accused for another offence 
under Ss 237 and 233 even though the opinion of assessors could not be taken in respect of 
such offence * 

^^hcre the bccus'hJ has had no legal trial he cannot be convicted and sentenced 
hj the appellate Court Tho only course open in such a caso is to order a te trial * 

here the accused is convicted in appeal the appellate Court may pass sentence 
according to law here the trial Court com icted the accused and awarded him one year s 
imprisonment and on appeal the accused was acquitted it was held m an appeal against 
■such acquittal that the High Court if it s^t aside the acquittal had power to pass a wtercr 
■seatonce than that awarded bj the trial Court though it must be within (he powers of the 
trjmg Magistrate* 

Ordmarilj m an appeal against on acquittal the appellate Court convicting the 
accused refrains from passing a capital sentence • 

20 Appeal from conviction— General —In an appeal from a conviction the 

Note l« 

1 ( 70) 1870 Pun Re J«o 31 Ct p 48 (40) Futl v Crown 

2 ( 89) 13 Bom 500 (515) Quun-Empreu t Ganesh Ehanderao 

< 14) 1 AIR 1914 Mad 60 (511 15 Cft L Jour 409 Public Prosecutor y Pater Unnx thin {Qveere — 
Can do so under S 439 read with cle (a) (e)eod(d)o(S 423) 

C ■ ■ ^ 


[But see (SGI ‘’3 AIR 1936 Hang 369 (370) 37 Cri L Jour 1003 Enperorr V Kadoe (Ihe words 
that the accused be re-tried in S 4‘»3 (1) do not apply to a case where the order ol acqu ttal is 
passed on appeal )] 

“ Nmc 19 

1 See (23) 10 AIR 1923 All 91 (109) 45 AU 2‘»6 25 Cn L Jour 497 Ewperor v Jlar Fratad 

[See also ( ’o) 12 AIR 1920 All 165 (171) 47 All 20 j 26 Cti L Jour 599 Emperor v liaghunath 

Venaik ] 

2 (2») J5 AIR 19‘’3 Com 130 (132) 52 JPonJ 3S5 29CnLJour403 Emperor v Ismail Shadirsab. 

■( 2o) 1 ’ AIR la'll S nd 105 (107| 19 S od L K 1«3 Ss Cri L Jour 10 j7 raitullah v Emperor (In 

absence of prejud ce to accused uppellite Court esa alter coaeict on into one of grayer o3ence than 
that charged and found but falling within 8 *>37 ) 

3 ( 28) 15 AIR 19 8 Horn 130 (133) 53 635 ‘’9 Cr L Jour 403 Emperor v ismail Khadirssb 

(AIR 19^1 Rom 218 held no longer good law ) 

4 ( 1C) 3 AIR 1916 Mad 110 1113 115) 39 Mad 527 10 Cn L Jour 593 (FB) PuiRc Prosecutor t 
J lfflli jakkat hadiTi ho /a Jlajt 

[See ( J7J 21 aIR 1937 Com 132 J152> 36 Cn L Jour j7I Emperor v remsnya EalOfpa (Trial 
illegal — Acquittal merely eet as de —Re Inal not ordered } 

5 (35) 22 AIR 1935 Na„ 139 (U3 141) 31 VasLBSlJ 36 Cn L Jour 867 Emperor r AlasiUi 
Tusufallt 

£ (30) 17 AIR 1930 Irtb 403 (114) 3’ Cfl LJrwrSl ataainf Ehan t Emperor (Where condoet of 

accus'd I as been b gb handed and cruel and oppoaiie party u not proreJ to hsTe g yen any pn> 
voci t on cap tal sentence msy bo pas-rfd ) 
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appellate Court may adopt one of three couiaea according to the facta and circumstances 
of the case 

(1) It may reverse the finding and sentence and acquit or discharge the accused or 

order him to be re tried by a Court of competent junsdictioa subordinate to 
such appellate Court, or committed for trial 

(2) It may alter the finding, mamtaimng the sentence, or -with or -without altermg 

the finding reduce the sentence, 

(3) It may alter the nature of the sentence, but, subject to the provisions of S 106, 

sub s (3), not so 03 to enhance the same 

It cannot simply remand the ca^ directing that the lower Court should e^mina 
certain witnesses afresh and re submit the record to the appellate Court for decision of 
the appeal ^ Nor can it direct a further inquiry to bo made * 

Clause (b) cannot bo taken to imjdy that, unless accompamed by a sentence a 
conviction, such as that under s 562 of the Code, is not open to appeal it is unnecessary 
to regard the section as an exhaustive statement of the poners of an appellate Court* 

21 “Reverse the finding and sentence” — Where an appellate Court 
reverses the finding and sentence of the loner Court, it must adopt one of the three 
courses — 

(1) acqmt or discharge the accused, or 

(2) order his re trial by a Court of competent jurisdiction, or 
(9) order his commitment foe trial 

A mere reversal of the conviction without adopting any of these courses amounts 
to an acquittal of the offence of which the accused was convicted in the trial Court* 

Before any of these courses is adopted, it is necessary that the finding of the lowe* 
Court should be leversed This reversal, however, docs not amount to an acquittal witbm 
the meaning of section ao3 ^ 

It was held m the undermentioned case* that where the accused had been convicted 
of offence X and the appellate Court considered him guilty not only of that offence but 
also of offence Y it should confirm the conviction in respect of offence S and direct bun. 
to be tried for the other offence also by a Court of competent junsdiction. 

22 “Acquit or discharge the accused ” — - As has been seen already, oo 
appellate Court reversing the conviction of the accused can acquit or discharge the acensea 

Where A and B ace convicted by the trial Court and B appeals and is acquitted ^ 
the merits, it does not follow that A will necessarily have the benefit of the finding of tne 
appellate Court * Where, however, the grounds of acquittal of B are common to A al30 > 

Note 20 

1 ( 25} 12 AIR 1926 Cal 172 (172) 26 Cn L Jour 313 Aldus Samad t Emperor 

[See also ( 36) 23 AIR 1936 Pat 438 (439) 37 Cn h Jour 906 Sr% Krishna Prasad t 
(A ppeUate Coart eetting aside convictioD and sending case back for further eridence but not for co 
plete re-tnal — Proceeding is illegal )] 

2 See Note 16 Pala. 

3 ( 35) 22 AIR 1935 Had 157 (157) 68 Mad 617 38 Cn L Jour 589, Mayand* Nadar t 
Kudumban 

Note 21 

1 { 33) 1933 Mad W N 224 (224) Chtnna Stmilan v Perta Similar . 

2 { 35) 36 Cn L Jour 1333 (1334) 168 Ind Cas 200 (All) Emperor v Bahraiehi, (In oppeal convu 
set aside with a direction that accased be committed for tml ) 

Also see S. 403, Note 8 

3 ( 98) 2 Weir 482 (483) In re Kannaehampet Parangodan 

Note 22 

1 See ( 66) 16 Sutb W R Cr 66 (56) In re Punckanun Biswas 
( 81)6 Bom 34 (38) Jmpemtnx T Fandharinath 

2 rie) 5 AIR 1918 Mad 918 (910) 40 Mad 591 18 Cri L Jour 454 In re Tenltala\nshnasrj° 
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tho position 13 different In such case^, it fans been held that tho High Court as a Court 
of rcitsion 13 entitled to set aside the con\ictjon of A also, although ho had not appealed 
from hi3 conviction* Tho apptllate Court as such has not got this poacr* but the High 
Court as the Court of reusion bns* 

^^’ho^o A IS acquitted and B is coanctod b> tho trial Court and B appeals from hi3 
conviction, the appellate Court cannot interfere so as to affect the acquittal of A nhen 
there 13 no appeal against such acquittal* 

23 “ Order him to be re tried '’—Under tho Code of 1872 where the trial Court 
was not one competent to tty the case, tho appellate Couit was bound to order a re trial ^ 
Under the present section, where the appellate Court reverses the conviction of the accused, 
it may order him to be retried by a Coart of competent jurisdiction* The question, 
whether there should bo a re trial 13 thus a matter of judicial discretion of the Court * 
As a general rule an order for re trial would be proper where tho trial m the lower Court 
has been illegal, irregular or othenitse defcclne* In all serious cases where the fiist trial 

3 { 44) 31 AIR 1944 Pat 232 (233, 234) 23 Pal 109 45 Cn L Jour 723 214 Ind Cus 93 (D B) In re 
Mtar Singh 

( 66) 1866 Pun Be ^o 71 Cr p 70 (77) Lai Khun v Xureem Khan 

( 67) 1867 Pud Be So 6 Cr p 11(12) Croan r JchhurSiagh 

(34) 21 Ain 1934 Lah 346 (349) 35 Cn L Jout 1046 ManjalSingh v Emperor 

(1900) 5 un\ N 330 (331) Broja Bahai y Empress 

( 31) 18 AIR 1931 Cal 618 (C19) 69 Cal 902 32 Cn L Joor 1003 najam Sanla 7 Emperor (Even 
witliflat wiuia^ woUm cw pwwtuv oa ) 

(20)7AIRi9 OCil 617(6*0) 2lCnLJout554 i/tr Vouee- JU y Emperor 
( 16) 3 AIR 1916 Lab 380 (4»1) l7 Cri L Jour 97 Bachtnta ? Emperor 
(11) 12 Cn L Jour250 (2ol) 10 lod Cas 792 (Low Bor) T B S Chart y Emperor 
(10) 11 Cn L Jour 99 UOo] 4 lad Caj 990 (Lah) Emperor 7 Sada (Ugh Court can when dealog 
with case m appeal acqu t aa inooceot person though bo has (oiled to oieccise hia r ght o( appeal ) 

( 73) 19 Both \\ K Cr 57 (6 j) C <«« » Jaffxralt 

(2S)16AIR 1928 Pat8’6 (335) 29 CnLJour326 III ChampaPasiny Emperor (nghOourlin 

Appeal IS not precluded Ifom loierferiug wnt» the tonsicVionol an accused when ihe case comes up 
before B gh Court otherwise (baa at bis lostaoce ) 

(34) 21 Alll 1934 Oudb 161 (166) 9 Lock 610 35 Cn L Jour 915 Bhagiean Em v Emperor 

(Illegality o( eentmee o( sou eppealiog accused patent on record— High Court la appeal can eiercise 
powers o( reris ou and set aside coofiction aud sentence o( such accused ) 

(20) 7 AIR 1920 Pat 471 (481 482) ‘>1 Cn L Jour 7«3 6 Pat L Jour 430 Bhumtj y 

Emperor 

4 ( 10) 11 Cn L Jour 99 (105) 4 lad Cas 930 (L(b) Emperor v Sada 

( 75) 2 W«ir 570 (570) (An appellate Court ctnDOt on the appeal ol one prisoner alter the sentence 

of another prisoner m the sime case who has not appealed 4^ben RU appellate Court is of op nion 

re7i»ed the record ruu-t bo 


Cn L*Jour 705 Baghu Bl umij 

Also c«e & 439 ^ote 2o 

6 (11) 12 Cn L Jour 675 (57C) 12 Ind Cas 639 (All) Darhan ilal t Emperor 
Note 33 

1 ( 79) 1879 Pun Re No 1 Cr p 1 (1) E«»7ea Sinjk 7 Khasan Singh 

2 { 88) 1899 Rat 3C7 (367) Queen Empress 7 EasfurtbAui (It can epeejy Court by wh ch accu ed 13 
to be re-incd ) 

3 ( 08) 8 Cn L Jour I**! (125) 8 Cal L Jour 59 Durga Charan Sonjal 7 Emperor 
IScealso 12) 13 Cn L Jour 497 (49&) 40Cail63 15 Ind Cas 641 Batimuddiy Emperor 
( 83) 1883 All W S 99 (99) / in; rrss 7 Bhagtcan J 

4 (41) 28 AIR 1941 Cal '07 (71JI ILB (1941) 2 Cal 319 43 Cn L Jour 3«9 198 Ind Cas 499 (DB) 
Hugh Franets Betljard y Imperor (Wbereonan appeal from a coot ction at a trial by jury tbs 
High Court bolds that there I as boos ini ]o nder of charges and as such there has not be^'Q a legal trial, 
it IS Doi tnl tied to order (hat there shall not be a fresh trial unless it is prepared to guaib the comm i 
meat under S 215 Cr 1 C ) 

(39) 20 AIR 1939 nd 209 (216 217) 41CriLJonr29 ILR (1910) har •’49 Ske^aramr Empeicr 

( 37) 24 AIR 1937 Pes! 71 (7>) 39 Cn L Joor 741, Cal d/d t Emperor 
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omng to a defect of junadiction or other «imilar cause is rendered abortive a new trial 
should be ordered unless it is quite clear that on the materials before the Court there u 
no chance of con\ iction.® 

It 13 not however in every case where there has been a defect in the trial that 
the appellate Court will order a re tnal A re trial will not be ordered — 

(1) where the 'sentence is a small one the offence not being a s^nous one and the 

accused has sufficiently suffered in pocket * 

(2) where the evidence is unsatisfactorj^ and cannot m any proper view of the ca=e 

support a conviction ® 

(3) where tl ere is no probability of a conviction even if a re tnal is ordered* and the 

accused has already been subjected to persecution for a long tune 

(4) where the accused has already undergone a cons derable portion of the eenteca 

( 36) 23 Alp 1936 All 758 (7f>9} SSCnLJoar?! Afofiratn t Emperor 

( U) l‘> Cr L Jour 5S5 (390) 1’ Ind Caa 961 36 ilad ial Jerxmiah v Yas (Power to d reel re-tTil 
13 Dot oocGoed to cases vhero tnal was bdd bj Coort haviag no jni sd ct on ) 

[S« ( '>3) 10 AIR lO’a Mad (34) 46 Mad 117 *>3 Cn L Joar 743 In re Umar Uayt 
noro— W tnejses not eiammed de noco ~ Depos t ons at previous trial filed — Procedure he.d iLegsi 
and re-tnal ordered )] 

5 (03)8Cr L Jour 121 (124 126) 8 CaILJoarS9 Durga CJ aran v Emperor 

6 ( '>0) 12 AIR 192o All 301-{303) '’6 Cn L Joar 734 Aliamad t Emperor 

(31)21 AIR 1934 Lab 643 (649) 36 On L Joor 463 riindan 1.01 t Emperor (Techn cal ogenee.) 

7 (43)80AIB 1943 CaUn(5 3) ILR (1913) 1 Cal 543 45CnI.Joar99 «>09 Ind Cai «l>6 (DB) 

Emperor T Lalilta . 

( 89) “5 AIR 1933 Cal TS** (733) 40CnLJotit56 Sar«A CAandrs v Emperor (Case failiftS 
of sufSe eat er denee ) 

(•^7) 29 Cn L Jour 19 (K) 99 Ind Cas 51 (Cal) Hamat Ati t Emperor 
{10)llCriLJoor2o3(*»60 261) 5 lad Caa 847 S3 Mad 60- Choroguit Tenkalain r 
(Et denee not juatifping coot et on ) 

(26)13AIB19 6^ago3 (54 55] ‘’6 Cn L Joor 1090 DamPrasai^ Emperor (Do) . 

ri6) 3 AIR 1916 Mad 1109 (1103) 17 Cn L Joor 193 Jb re i ojamhara Paitan (Order ol regnal is 
irregular in absence of assuraace that er deace will be forthcom og) 

( 3 ) 19 AIR 193’ Oodh 23 (25) 33 Cr L Joor 1C7 7 Luck 890 Sxia Pam r Emperor (Endear® 
not fiufiic eat to support coot ct on ) 

[Sreobo(13)14CnLJoiir6’S(6‘’4) 21 Ind Cas 671 (Mad) InreSubba Thevan} 

8 ( 33) ‘>5 AIR 1933 Cal 51 (59) 11 R (1933) 1 Cal *>90 39 Cn L Joor 161 Co^Ke Behan r Emperor 
( 33) 2o AIR 1933 Cal 361 (362) 39 Cn L Joor 604 Tnpurarx BtatCaeharjee v Emperor 

( 93) 2j Cal 711 (716) Cal W b 369 Taja Pramanxk y Queen-Empress {^o evidence to warraut 
convict on ) 

( 90) 14 Bom 115 (147) Queen Empress y Slaganlal 

-( 13) 14 Crl L Jour 219 (”3) 19 lod Cas 31» (Cal) Promothanatk Bog y Emperor 
(8)6 Bom 34 (37) Jmprrafrix y PAandAonnaf A 

( 66) 5 Suth W R Cf 60 (89) Bang L It Sop Aol 4 j9 (FB) Queen y Elal x Buz . 

9 ( 37} 24 AIR 1937 Bom 15 (15 ) 33 Cri L Joor 571 Emperor y Temanya Kallappa (Case of 
appeal agaiost acqu ttal ) 

( 21) 8 AIR 1921 Mad 6S7 (633) ”3 Cn L Jour 700 Pomaswamx Thevan v Emperor 

<•26) 13 AIR 19^6 JIad 633 (641) 50 Mad 274 ‘’7 Cn L Joor 394 In re Sojxamulhu Paiayaehx 

( 27) 14 AIR 19 7 Mad 44’ (413) ’S Cr L Jour 29o Fenirafa S vayya r Emperor 

10 ( 40) 27 AIR 1910 AU 19 (’1) 41 Cr L Jour 231 JPunuapal Board Gkaj abad y 
(Pro^ut on w th bad mot ve and not to yind cate law in pnbl c inlerwt — Accused saffic ently pauisb 
for oflenee by hav ng to undergo tf al —Re trwl not neces-aiy ) 

( 39) ’a AIR 1933 Cal 51 (59) 39 Cn L Jour 161 ILR (1933) 1 Cal ’90 GotoVe Beharx r Emperor 
( 34) ’1 AIR 1934 Bom 303 (30o) 35 Cri L Jour 1477 Emperor r KhmChand (AIR 1934 Bom « 

35 Cn L Jour 644 followed ) . r « 

[S« also { 43) SO AIR 1943 Cal 5>1 (S’l 5»o) ILR (1943) 1 Cal 543 45 Cri L Jour 99 "09 ^ 

’0^ Emperor T Eal ilia (But the fact that the accused has already been re-tned tw ce Is no reaso 

for refos ng to order a third trial in a proper case ) 

11 (99)3CalWN 33 (333) AMu! Rinca* y EAeter JfandaJ ceil. 

(Jl)l‘’Cr LJonrEffS) 9 Ind Cas 4 5 (Cal) Eanla Aeya r Emperor (Coot ction under S 

Penal Code.) 

C30) 17 AIR 1930 Nag ’oS { 9) 31 Cri L Jour 05 Q rdAan v E nperor 
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(5) Tshcre tho defect consists in the ojmmion of irrelevant evidence, but there ig 
other evidence on tho record safllcicnt to enable the Judge to decide tho ca^o 
(G) Mhere the onlj defect is that certain evidence has not been brought on tho record 
vihich ought to have been, the appellate Court inaj, in such a case, itself take 
e\ idcncc under S 428 and decido tho ease ** 

Mhere there is no defect in tho Inal or irregularity in proceduie, tho mere fact that 
the appellate Court is unahlo to form an opinion as to whether the accused is to be 
convicted or acquitted,’* or that there is a chance that the prosecution may ho able to 
producG better evidence, or that the appellate Court disagrees with the finding of the 
lower Court,’® is not a ground for ordering a re trial 

YiTiere the appellate Court ordered a new tnal on the ground that although the 
accused w ere 'hown bj the c\ idence to havo committed some offence it w as clear they had 
been convicted under a wrong section, and all the facts on which a conviction for any 
■offence could be sustained had been put in jssuo before tho trying Jlagistrate, it was held 
that before quashing tho sentence and ordering a re trial, the appellate Court should have 
come to a certain conclusion as to the offence which the accused were shown by the 
evidence to have committed, and that it should hare considered, whether it the evidence 
showed that the accused should properly have been convicted of another offence than that 
charged, thej would he prejudiced by amending the conviction” 

Sec also the undernieationcd cases’® where a rc trial was ordered and the cases 


<•271 14 AIR 1927 Lah 671 (672) 8 Lah 49l> 29 Cn L Joor 6 Sai v Em^rcr 
( 20) 7 AIR 1920 Pat 600 (591) 21 Cri L Joar 49G Itaghu Stngh t Emperor 
( 18) 6 AIR 1918 Pat 5il (533) 19 Cri L Jour 77 Dhaso S*njh v Emperor 
1 81) 18 AIR 1931 Lah 7C7 (767) 33 Cti L Jour 145 Nur IJutmn v Emperor 
( 11) 12 Cn L Jour 19 (19) 8 Ind Css ItOl (Mad) 3f Mulhappa Nadar v il Kula Sankara Nadar 
(AiMused banog oodergooe puerboeut tor more serious oSeace re Iml id respect o( miaor oSenco wu 
sot ordered ) 

[See however (37) 24 AIR 1937 AH 240 (‘»43) 38 Cn L Jour S'*] Sarda Prasad e Emperor (Tbat 
tbe accused has undergone a pun of the aeoteoce is oot lo itself a sufTicient ground for not ordering 
a re-tnal )] 

12 (23) 10 AIR 1923 Rang 65 (65) 24 CnLJour74l 1/fS Ifop Roudvilte v JSmperor, 

ISei alto (40) 27 AIR 1940 Mad 085 (686) 41 Cn L Jour 897, liamaswam^ Ayyar y Ckxtloor 

SlunxetpaUty (The marking of ao irreleyanl document in evidence is not a ground for ordering a 
re tr al by an appellate Court )] 

13 ( IS) 5 AIR 1918 AH 133 (134) 19 Cn h Sout 49-t Ithtear Prasad ^ Emperor 

< 03) 2 Wfit 4B0 (4S0) In re lyarhtkone 

[See however ( 84) 1894 Tun Re ho 29 Cr p 48 (50) Ookar v Empress (Where the appellate Court 
does not want to act under S 428 and tbe cddvicUoii cannot le sustamed owing to the defect the 
Court should Order a re tr al and not dismiss tbe appeal )] 

14 ( 90) 1890 Eat 530 (531) C«««n Bwpres* V Uajunlal 

15 (39) 23 AIR 1939 Cii 361 (382) 39CnLJonfC01 Trtpuran Dhaltaehar jet t Emperor 
( 38) 25 AIR 1939 Pat 39 (40l 39 Cn U Joor 278 Sochtram v Emperor 

( 31) 1931 Mad V\ S 517 (520) Subramanyam y Emperor (A Judge who takes this action const tutes 
himself as a sort of 1 ubUc Prosecutor ) 

< 31) 18 AIR 1931 Mad 227 (207 228) 32 Cn L Jour 749 LaAsbmi AorasimAaw v Satyanarayana 
(It IS rather for suf plying formal defects that Appellate Court orders re tr al ) 

( 30) 17 AIR 1930 Vfad 189 il90l 31 Cn L Jour 422 Ui*iafvar » Emperor (Do ) 

16 (30)23 AIR 1936 Vll 759 (759) 38 Cri L Jour 71 Uotiram r Emperor (Appellate Court not 
entitled to order a rc (nil merely be ause it d sa^rees w tb (be finding of lower Court that accused baJ 
not committed the more serious oflrncc but a lesser offence ) 

( 36) 23 AIR 1936 Pesh 172 (175) 37 Cn L Jonr lOJO Dstpir Shah r Emprror 

17 (83) 2 Weir 4b0 (490 491) Jti re /ifucAiAtme 

18 ( 41) 28 AIR 1911 Cal 707 (7i3| 43CnLJoorS99 I L R (1941) 2 Cal 319 199 Ind Cas 493 (DB), 
Hugh I rsneis Pellgard r Emfieror (Mi<]0 oder of ebargea) 

<41)29 AIR1941 Mad C79 (G'Ol 43CriI Joor59 l96IndCas553 Inre rattsltEana Iyer (Veensed 
admitting offen,.e under pii'>arprelien> on — Trajer for re trial laosl l-e granted I 
<37) 24 AIR 1937 lUng 139 (141) 39 CnL Jour 1040 Aju Kan Ctiui * rmf^ror (ErUfCco of 
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Cited below'® T\bere it was not ordered 

The words m danse (b) authorizing the appellate Court to order a re trial are wide 
enough to authorize a re trial from the pomt at which the error m the trial has been 
committed provided that the accused waa not otherwise prejudiced 

There is nothing preventing the appellate Court from directmg a re trial on a fresh 
charge framed on the evidence already recorded *' However, the appellate Court cannot 
direct that the evidence already on tbo record should he treated as evidence m the case 
as it savours of an order for further inquiry which cannot be passed m appeals frtni 
convictions “ An order for re trial, i^in, cannot restrict the evidence to bo taken to that 


It IS not safe to convict accased withent t&lung anch evidence — Acquittal not possible on evidence as 
it stands— Re-trial should be ordered ) 

( 24) 11 AIR 1924 Cal 257 (283) 25 Cti L Jont 817 (FB) Em-peror T Berendra Kumar Qhou ^Pe^ 
functory cross examination of prosecntion witness is a, tool ground } 

{ 22) 9 AIR 1922 Pat 40 (42) 23 Cri L Joot 218 Lachmt Lat t Emperor (Perfunctory tnal and 

several iriegularities.) 

( 23) 10 AIR 1923 Pat 62 (C4) 1 Pat 768 24 Cn L Jont 69 Jaffdeo Singh v Emperor (Where there 
13 evidence but the Court la nnable to test it and the case is nusatisfactonly conducted ) 

( 28) 15 AIR 1928 Pat SO (51) 28 Cn L JoQt 893 Skeoparson Singh v Emperor (Serious mistit® m 
charge — Failure to consider Important evidence — Order for re trial from framing of charge proper ) 

( 96) 1 Cal W N 35 (36) Bisknu Banwar r Empress (Where two accused were wrongly tried jo nUy J 

( 10) 11 Cn L Jour 684 (685) 8 Ind Cas 594 (Low Bor), Ilamdu ^eah v Emperor (Ke-tr al not 
ordered to fill up the deficiencies and reeonciJe the discrepancies m the evidence of prosecution ) 

(03) 30 Cal 822 (830) 7 Col W N 639 BirendtaLalv Emperor (Misjoinder of cbarges-Cbsrgs to 
the jury defective ) 

( 07) 11 Cal W N 0 (o) Dan Roy v Empress (Re tnal for a graver offence may be ordered ) 

( 66) 6 Suth W R Cr 80 (93) Deng L R Sop \ol 459 (FB) In re Elahet Buhsh (Erroneous direel oo 
to jury) _ , , 

( 66) 4 Bom H C R Cr S (3) Reg y Canu (Conviction under S 403 , Penal Code set aside — B*’” 
on charge under S 406 ordered ) 

(82) 1882 AUWN 112 (112) Empreijv Bam Prasad 

( 29) 16 AIR 1929 AU 710 (719) 31 Cn L Joot 230 Azam Ah v Emperor (Section 403 fotb ds re tnu 
only whets a person is convicted or acquitted and conviction or acquittal is in force) 

( 33) 20 AIR 1933 Cal 364 (366) 60 Cal 814 34 Cn L Joor 820 Amar Chandra v Emperor (Sp«““ 
procedure — Omission of Judge to follow ) 

( 97) 1897 Rat 938 (939) Queen Empress ▼ SadasAiv Balknshna (Material evidence excluded ) 

19 ( 40) 27 AIR 1940 Pat 293 (303) 41 CnL Jour 267 Feroze Kan y Emperor (R 

ous to order a re hearing in a case m which there is enmity between the parties end the Con 
doubtful as to the value of any evidence that may be adduced upon a re hearing ) i # wit 

( 47) 24 Alia 1217 Cal 260 aSCnLAwiTim Sawim»h\Ga%nw EwipwrOT 3^) 

nessesconfusing what they saw at tune of occurrence of murder before two years — Be trial not or 
( 28) 15 AIR 1928 Pat 293 (294) 29 Cn L Jour 258 J» Z Sen v Emperor (Where the 
into Court with an incomplete case which BO far as it went confirmed the defence — Eeia * * 
were not entitled to a re trial J 

( 27) 14 AIR 1927 Mad 177(178) 60 Mad 735 27 Cr -L J 1881, Samiullah v Emperor (Petty » 

(34) 21 AIR 1934 Lah 415 (415) 35 CnL Joor 1447, Amiry Emperor (Do) y 

( 08) 7 Cn L Jour 215 (216) 2 Mad L Tim 495 Narayana v Tahsildar of Conjenaram (inte 

of justice not requiring a re trial J a r 275 

20 ( 41) 28 AIR 1941 Smd 144 (145) I L B (1941) Ear 167 42 Cn L Jour 837 196 ^ 

(DB) Virumal Seoomal v Emperor (A Sessions Judge hearing an appeal from a convictio ^ 
ordering a re tnal on the ground that the Magistrate tailed to question the accused on the ev 

the prosecution witnesses can order a re-tnal from the etage at which the illegality crept in u e 
the stage at which the examination of the accased is taken ) 

21 ( IS) 14 Crl L Jour 230 (231) 19 IadCasS26 9 Nag L R 42 Manna y Emperor (Court 

the same time direct that new tnal shonld commence with the framing of a proper charge) ^ 

[But ace ( 3“’) 1932 JIad W N 114 (116) Eoganwa t Emperor (Appellate Court cannot direct 
a particular charge be framed or that tnal be resume from a part cular po nt )} 

• , 1 y Emperor 

. ot 

partial re tnal cannot be directed by the appellate Court — It can either direct a complete re-t 
call for further evidence to bo placed before itself } 


,y raatter ) 
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mentioned in tlio order the order Bbould bo for re trial in \iei\ of tho instructions con 
tamed in Ibe order the accused is entitled to let m such additional evidence os ho may 
des re ** 

\\’horo a re trial is ordcrel it is open to tho prosecution cither to proceed or not to 
proceed as it maj Imj advised ** 

Whore tho circumotancca of the case Tiarrant an order for re trial tho appellate 
Court shoul 1 not simplj dismiss the appeal or report the case to the High Court 

^\Ticre a Magistrate tnes a case which 13 c^clusivelj triable by a Court of Session 
the trial is void then, being in such cases no trial the appellate Court cannot order a 
le trtal^^ 

24 “By a Court of competent jurisdiction — The iiords order him to 
bo re tried bj a Court of comiietent jonsdict on do not imply that it is necessary before 
•ordering a re trial that the original Court should haie had no jurisdiction to trj tho 
case * The re trial may be ordered to be held by tl e original Court itself if it was 
competent to try the case ’ or bj anoU er Court of competent jurisdiction even where tho 
origmal Court was itself a Court of competent jurisdiction ’ 

The Court convicting the accused may be competent to tiy the case but not 
competent to adequately \ uniah tho accused for the offence In such a ease the appellate 
Court reversing the couMction may order a re trial to bo held by a Court which can 
adcquatel} punish tho accused * 

There is nothing preventing the appellate Court from specifying the eubordmato 
Court which should hold the re tnal • 

Can a re trial bo ordered before the appellate Court itself ? There is a difference 
of opinion on tho po at It was held by the H gb Court of Bombay m the underment oned 
case* that the re trial if ordered must be by a Court of competent jurisdiction subordinate 
■to the appellate Court and that the appellate Court could not order the re trial to proceed 
before itself According to the High Court of Madras the words Court of competent 
jurisdiction subordinate to such air*^llato Court are not words of limitation and do not 
( 16) 8 AIR 1916 Fat 219 (‘’31) 17 Cf LJoot332 1 Pat L Jour 99 QajanandThakur ^ Emferor 


2-> 

24 (21) 8 AIR 1921 C»1 257 (259) 22 Cn I> Jour 475 Tenara i JUo dal r Emperor 

25 ( 93 1900) 1893 1900 Low Dor Rnl 129 (128) Empress y Nga San Hla Bato 

( O'*) 2 \V e r 48i (484 485) In re Cktnna ilottayjan (In th 8 case the matter was referred by the 
appellate Court to the D str ct Mag strste) 

26 (.0'’) 29 Cal 412 (414) AbdulOhaniy Emperor 

Note 24 

• <'<’ „ j /•. ne »r If j Jeremiah v F« 


' eu (8 All 14 di^ea ed from 1C Bom 5^0 

(1900) 27 Cal 172 174) 4 Cal W N 166 Satish Chandra Das ▼ Qaeen-Empress. 

[S« also (0 ) 29 Cal 4l‘» (414) Abdul Ghani r Emperor (If lower Coirt not competent to try, 
appellate Court cannot order re-trial )] 

2 See ( 91) 2 We r 481 (48'’) In re Peru Eaie^en 

(1900) *>7 Cal 172 (174) 4 Cal \V N 168 Sattsh CAandra Das ? Queen Empress 

3 ( 93 1900) 1S93 1900 Low Bur Bui '»33 {‘»10) Queen Empress v Shaik JIi (D ^at from 6 AU 14 ) 

4 ( 95) 1895 I un Re \o 16 Cr p 60 (51) Dat » t Queen Empress 

< 04) 1 Crl L Jour 751 (754 755) 17 C P L B 97 Emperor v Shethh P^sul 

5 ( S«) 19 8 Rjt 367 (367) Queen Empress r Katlhur Aii 

A1R 1935 ICI'' (1‘’4) C»lndA|>pl74 93 Bom 495 36 Cn L Jour S’d (PC) Oen r 
Emperor 

6 ( 99) 1693 Rat 99'' (992) Q ern Empress t Fatin* 
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exclude the appellate Court i! the offence i3 one within its jurisdiction’^ 

Where m a case tried by jury m Court x the appellate Court reversed the convic 
tion and sentence and ordered a re trial by Conrt Y which was competent to trj the case 
w ith the a d of assessors it w as held by the Pn\ y Council that there was no legal object on 
to the order made but that the order was one which ought not to be made unle'^ justfied 
by exceptional circumstances inasmuch as it was likely to have very serious effects ujou 
the rights of the accused and that bis privilege which he bad enjoyed of a trial bj a jury» 
he ought in general to retain ® 

On the same principle it has been held by the Calcutta High Court that where a 
conviction by a jury is set aside on the ground of defective charge to the jury but there a 
evidence on record the sufSeicney of which must be considered by the jury the proper 
course is to order a re trial by jury® In the undermentioned case’® the Judicial Comnns 
sioner s Court of Smd m an appeal against an acquittal m a case tried by jurj held that 
the High Court had jurisdiction to decide the case itself instead of ordering a new trial 

25 Discharge and re trial — If both can be ordered — Where the appellate 
Court discharges an accused person on the ground for example of misjoinder of part cs 
it has 1 Qwer to add a direction that the accused should be re tried It is not ohhgatory on 
it to leave to the discretion of the Magistrate the course which should bo taken in such 
matter' It was however held m the cases noted below- that it is cot ordinarily the duty 
of the appellate Court to order the le trial of a person whose conv iction is set aside and 
that the prosecut on may be left to take such proceedings agoinst the accused as they laay 
be advised to take 

26 Effect of re trial on offences of which accused had been acquitted 
in trial Court, — Suppose A is charged with having committed offences X and Y hut is 
convicted of offence X o^y and on appeal the Conviction is reversed and a re trial ordered 
Is the whole case re opened and is A to be re tried on both charges X and Y? 'ies d 
facts of the case are such that the offences X and T fall within s 236 of the Code ' ^Vbete 
the accused is charged at one trial with dtslinct offences constituted bj distinct acts and 
be 13 acquitted of one of such offences and convicted of the other an order for re trial m 
an appeal against the conviction will not re open the whole case ® 

7 ( 07) 6 Cti L Jour 104 (105) 30 Mad 2«8 16 Mad L Jour 546 2 Mad L T m 46 Publ c ProsKutor 
V IfuntUa GramaM 

9Q1 2 \Va t 481 ^481) « V tdalAdtlh Ea vxraw 

8 ( 25) 12 AIR 1025 R C 122 (124) (PC) Ttlahdhari S% igh v Eeslio Prasad 

9 ( 06) 4 Cri L Jour 41'’ (414) 11 Cal W N 51 Shtikh Fakir v Emperor 

( 12) 13 Cr L Jour 716 (716) 16 lod Cas 6’’3 (Cal) Jamarudd* v Emperor (Whole case should go to 
jury for re trial ) 

( 10) 11 Cri L Jour 96 (97) 5 Ind Cas 315 (Cal) Hanr AU v Emperor 

( 08) 7 Cn L Jour 316 (317) 7 Cal L Jour 246 Eal» Singh v Emperor (Pract ee ol the Court is to 
order ie*trial ) 

10 (27) 14 AIR 19‘’7 Snd 101 (108) 21 Smd LR 356 28 Cti L Jour 65 v -yaram 

Note 25 

1 ( 01) 28 Cal 104 (107 108) Euffludint Konta t Queen Empress 

2 ( 08) 8 Cri L Jour 11 (17) 4 Nag L R 71 Emperor v BaluranC Stngh 

( 08) 7 Cn L Jour 103 (10.>) 7 Cal L Jour 70 LeaAut Hossein Khan v Emperor 
Note 26 

1 ( 38) I L n (1933) 1 Cal 93 (117 119) Eamala Eanta v Emperor (Sect on 403 (1) Cr F C 
has DO appl cat ou inasmuch as the re tna) trill not be a second trial but oaly a contiooat on of I 
first tr al ) 

( 95) 22 Cal 377 (381 382) Krishna D1 an v Queen Empress 
( I”) 13 Cn L Jour 497 (498) 15 Ind Cas 641 40 Ca! 163 Eatumuddi v Emperor 

2 ( 36) C3 Cal 1112 (ill4 1116) Diswos v Emperor 

( 95) 2'* Cal 877 (aS** 383) Krishna Dhan v Queen Empreu 

(•27) 14 AIR 1927 Pat 13 (15) 6 Pat 203 27 Cri L Jonr 1100 Aldul Eamxd v Emperor 
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A T\a3 charged in (be trial Coart with offencca under Ss 302 and 201 of the 
Penal Code and xiaa con\ictod under S 802, the charge under S 201 being nithdra\\n by 
the rrosccutiOD, it v-as held on apical from the convicfion that the appellate Court could 
order a re Inal c\en m rcsivjct of the ofTcnco under s 201, since there uas no acquittal on 
that charge * 

27. Ordering re-tnal for enhancing sentence. — The power of ordering a 
new trial morel j for the purpo‘»o of enhancing the imniahincnt ought to be %ery sparingly 
used ' It ought not to be useil at all uhero the trial Court was comiietont to inflicting tho 
maximum punishment foe the offence ~ 

28. Remand for passing sentence or for writing proper judgment. — 
An appellate Court cannot remand the ca«e to the loner Court for the purpose of passing 
a legal sentence, it must deal with the matter itself in accordance with law ^ Similarly, in 
Tara Chand v Hwpcror* it was held that an appellate Court had no jxJwer to lemand 
a case for “re hearing the parties and writing out ft proper judgment, ' but that it was its 
dutj to go into the whole facts fully itself and dispose of the case In re Earuppiah 
PiUat,^ wbero the trial Court bad not written a judgment in conformity with the provisions 
of s 3C7, it was held that the correct procedure for tho appellate Court to adopt was to 
accept the appeal and remand the case for reheariug de noio and not to retain the caso 
on file, merely calling for a fresh judgment from the lower Court 

29. Effect of order for re-tnal in appeal — Where the Sessions Judge as 
an appellate Court orders a rc trial m an appeal against the conviction of a first class 
Jlagistrate, the District llagistrate has no authority to disregard the same and release tho 
prisoner ^ 

30. “Or committed for (rial ’’ — An appellate Court reversing tho 
conviction of the lower Court can order a commitment to be made in cases where the 
accused ought to bo committed* There was no such power before the Code of 


e«pect o( both ofleaccs ) 


n J — Charges 

cl conspiracy to murder and mnrder — Accused convicted of fortser but acquitted on latter charge — 

■ - . V « U J __ 


3 


Note 27 

1 ( 15) 2 AIR 1915 AU 1S5 (ISC) 16 Cn L door 433 Emperor v 
2. ( 93 1900) 1693 1900 Low Uur Rul 111 (111 112) Komiw Fhx 
Note 28 


'T ^a^raiclu 


dfoAnn £a( 
r Quetn Emprtst 


) 


1 ( 07) 11 Cal tv h ccIiT iceU) Ifaliububolt NAan v ^i\Ustcar Ghose 

2 (06)3CriL Jourll9 (120) 32 Cal 1069 

3 (“20) 7 AIR lO-’O Mad 17l (172j 21 Cn L Joor 52 
Ah.0 see S 3QT, Now 10 


Note 29 

1 { 09) 10 Cn L Jour 77 (77 78) 2 luJ Cu ill 5 Low IJur Rul 19. Emperor v 

Note 30 

1 f21) 11 AIR 1921 Mad 213 (215) JlCriLJoorWO In rt Jt-arvih P^Wer 
Court ittclf cotnmiltcil cafc to Ccart ct Setstoa ) 


Tun Lin. 


Go tb-i ease Ilig 
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1882 * The appellate Court cannot while ordenng a comnutment m any way fetter the 
•discretion of the trial Court in the matter of procedure or evidence * 

Where a Magistrate convicts the accused of an offence which is exclusively tnahle 
hj a Court of Session and the appellate Court re%ers£s the finding and orders a conunit- 
ment it is not necessary that the Magistrate should commence a fresh inquiry and lake 
evidence de novo The enquiry and the evidence at the trial are BufTicicnt for the purposes 
■of commitment * 

The words ‘ order him to be committed for trial ’ do not necessarily mean that 
the appellate Court cannot itself maho the commitment hut should direct a Magistrate to 
do so Both courses are open to the appellate Court * 

"Where the appellate Court reverses the finding of the lower Court (Magistrate) on 
the ground that the offence is one exclusively triable by a Court of Session, the proper 
■course to ho adopted is to direct a commitment and not simply alter the charge into one 
for ■which the accused ought to have been committed and alter the sentences® or try the 
case itself on such charge Thus where the appellate Court reversed a conviction for an 
offence under S 37G on the ground that the act could not be said to be without the consent 
of the girl and was of opinion that the offence made out was one under S 266 (offence 
triable exclusively by a Court of Session) but instead of directing a commitment framed 
a charge under g SCO and tned the case itself it nas held that it had no power to do so ^ 

It 13 not necessary that m order that the appellate Court may direct a comnuttal, 
the offence abonld be one exclusively triable by a Court of Session.® Where A was convicted 
by a Magistrate under S 820 of the Penal Code for having cut off bis wife s nose and 


4 16) 2 AIR 1915 All 185 (186) 16 Cn L Joar 483 Emperor v Vohan Lai 
( 93) 16 All 20<> (206) 1893 All W N 105 Queen Empress v ilaula Eaksh (It is eoaipetent to » 

SesBiOBS Judge htiviug reversed the ffadiog ftodeeuteace to order the appellant to be commttedfortriBl 
to the Court ot Sess oo ) 

Also see 8 437 Note 13 

2 ( 62) 1S82 All W K 112 (112) Empress v Ban Prasad 
( 68 69) 6 Botn H C R Cr 66 (CO) Reg v C/uinterayu 

*" • “ 7 Tukaram Itagho 

• Kasstmnddtn 

afttm Sardar 
Shahmat 
Baton S'afcat 

( 66) 1806 Run Re No 34 Cr p 35 (36) Wvteer Stngh y Crown 

Z ( 45) 32 AIR 1915 Sind 125 (127) I L B (1915) Kar 109 47 CnLJour37 221 lod Cas 31 (DB), 
r r * r t < 0’^ "-Tl* "1 ^ 

I I ■ * I ' I «-| * ■ ' M . ^osed 

•4 (35) 23 AIR 1935 All 579 (593) 36 Cn L Jour 1013 58 All 23, SaAaileo itam'v Emperor 
( 80) 2 All 910 1912) Empress of Indus t Illah* Daksh 
( 78) 2 Weir 479 (479) 

5 ( 35) 22 AIR 1935 AU 579 (583) 36 Cn L Jour 1013 58 All 23, SoAadw Raw ▼ Emperor (31 Um 
40 10 Bom 819 27 Mad 64, AIR 1922 All 345 23 Cri L Jour 456 15 AU 205 and AIR 1915 All 185 
16 Cn L Jour 433 relied Upon 6 Cn L Jooi 7 dissented Irom ) » 

[Sr« also ( 41) 28 AIR 1941 Sind 36 (38) 42 Cn h Jour ^60 193 Ind Cas 451 ilansharam atancM^ 
- cd tor trial to Vb® 

fthen tbe alleged 
yery fall/ upon 

me lei-uiu jj , 

■6 CZ**) 9 AIR 1922 All 315 (346) 23 Cri L Jour 456, ilasaa Bago y Emperor. (Conviction nnoct 

gs 452 and 147 Penal Code reversed and acensed charged and convicted under S 395 ) 

7 (25) 12 AIR 19‘’S Rang 230 (231) 3 Rang 68 26 Cri L Joar 1119 Ntrcar y Emperor (Following 
3 Cn L Jour 240) 


Dissented from SAUlO 
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punishod ^\nth impnsonment for two jcflis, tbe High Court considered that tho ease wag 
one ^hich ought to have been comiajjfcd, though the offence tvas not one esclasively 
triable bj a Court of Session.® 

^'\’he^o a conviction was eel aside on the ground that the case ^ng one exclusively 
triable by a Court of Sc^ion and had been tried by the Magistrate without jurisdiction, tho 
High Court refused to mate nnorderforcommilmentin view, infer aha, of the considerable 
expense which tho accused had been put to in the conduct of the case 

Tho Appellate Court will not, while qaasbing tho proceedings and committing the 
case to the Sessions Court, order that no proceedings should he taken against one of the 
accused merely because he has alrcidj solTerGd a part of the sentence, where this cannot 
be done without prejudicing tbe whole Inal ” 

31. "Alter the finding” — The appellate Court may, under clause (b) of the 
section, alter the finding of the lower Court without ordering a re tnal This power, 
however, roust be taken to bo limited by tho general principle that tho appellate Court 
cannot come to any finding which tbe lower Court could not have legally come to, the 
meaning of the section roust be taken to be that tho appellate Court is given tho power to 
correct anj mistakes of finding which the first Court maj have committed* Thus, an 
appellate Court cannot, in a case not falling wilhm s 237 of the Code, convict the accused 
of a (jraier offence than that charged.* 

9. (’92) IG Com fi80 (583, 681) 1892 Rat 577, Quem'Bmfrtss v Ai-dul Bahman. (Dissentiug from 
8 Aim) 

10. (’32) 18 AIR 1932 Cal 890 (391) . 59 Col 1233 33 Cri L Joot 685, Supertniendent and Rmm- 
braneerof I/tgal A//air3, Bengal v Bavlatram 

11. (’41) 28 AIR 1941 Siod 36 (38) 193 lod Cas 454 42 Cn C Jour 480, Maniharim Oiancka)id 
T. Emperor (Uagiitrate convicting accosed for offence falling under S 230, Penal Code, and hia 
confederate under S 384 read witb S 111. Penal Code — High Court cannot while quashing proceed 
i&gs and coomitling case to Sessions Cran order that proceedings egsinst confederate be dropped 
merely because be has served part ol sentence— Both accused and confederate shonld he tried together 
for offences onsiflg oat of same tcao«8ction ) 

Note 3t 



(Dissenting from 25 All 5J4 ) 

(’65) 7 All 414 (420. 424) 1885 All N 105 (FD). Queen Emprest v Perihad 
(’06) 4 Cri L Jour 490 (491) 3 Low Cur Rnl 232, Emperor ▼ Po Fin. 

('23) 10 AIR 1933 Lab 2G0 (201) 3 Lsh 440 23 Cri L Jour 709 Arjan Zlal v Emperor (Appellate 
Court cannot convict sceused of offence reqninng sanction ) 

[See however (’03) 35 All 534 (536) 1903 All W N 100 Emperor v Oar A’arain Proiad. (Appellate 
Coart can alter conviction to one for eny of the offences menUoned in S 193 notwithstanding the 
ab-cnce of any complaint as re<]Uired by it )) 



SCr PC. 140. 
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Whcie A 13 charged m the loxver Court with having committed offences x and Y and 
13 acquitted of offence x, the appellate Court may, m an appeal against the conviction foe 
offence T, alter the conviction to ono for offence x of which A had been acquitted m the 
lower Couct^ The same principle will apjdy with greater force, where A had not been 
expressly acquitted or convicted of offence X, but had simply been convicted of offence T* 
But it has been held in the undermentioned decisions® that it is not open to the appellate 
Court under this clause to alter the finding to ono of conviction for an offence of which 
the accused has been acquitted. These decisions purport to follow the decision of the Pnvy 
Council in Kishan Stngh v. Emperor^ But it is submitted that the Privj’ Council 
' decision is purely concerned with the powers of the High Court under 8 439 and docs not 
touch the question of tho powers of an appellate Court under this clause. \Vhere A was 
charged with having committed offence x only, but tho lower Court could, under the 
provisions of s 237 or S 238, have convicted the accused without a chargo of offence Y also, 
the appellate Court can, in an appeal against the conviction for offence X, alter the 
conviction to one foi offence But can an appellate Court alter tho finding m such a 


3 (’44) 31 AIR 1944 All 137 (146, 148, 1C7) : I L B (1944) All 403 : 4S Cn L Jour 38 : 215 Ind Cas 
213 (FB), ^amir Qasim v. Emperor (An appellate Court is, subject to the other provisions coctamed 
m the Cnmlnal Procedure Code, empowered under 8 423 (1) (b) (2) to alter a finding of aeguiUal into 
one of conviction even though no appeal has been preferred by the Provincial Government— AIB 1937 

AU 240 38 Ctl L Jour S21, overruled Held by majority of Full Bench, Mulla and Hamilton JJ, 

dmcnting ) 

(’ll) 12 Cii L Jour B72 (572) • 12 lod Cas 836 . 34 All 115. Sardara v. Emperor. 

(’26) 18 AIR 1926 AU 700 (701) * 27 Cn L Jont 901, Jankt Prasad v. Emperor. 

(•18) 6 AIR 1918 AU 65 (86) : 20 Cn L Joui 22, DuUi t. Emperor 

(■84) 21 AIR 1934 Oudh 200 (20S, 206) : 9 Luck 607 : 85 Cn L Jour 973, Lakhan Srngh v Emptror. 
(’96) 23 Cal 976 (977, 979), iQuMn'Empresav JdbanuUah 

(’32) 19 AIB 1932 Cal 723 (726) • 60 Cal 179 : 84 CnL Joor 177, Eanvman Sarma v. Emperor 
(’17) 4 AIR 1917 Pat 023 (620) : 18 Cn L Jour 982, Dhanpat Stngh v. Emperor, 

(•18) 6 AIR 1918 Pat 257 (258) : 19 Cn L Jour 735 : 3 Pat L Jour 665, Makangu Sxngh v. Emperor. 
(’10) 11 Cn L Jour 534 (535) * 7 Ind Cas 861 : 34 Mad 547, Appanna v. Petham iTahalakshmi 
(’14) 1 AIR 1914 Cal 436 (459) 41 Cal 830 : 16 Cn L Joor 385, Bomesh Chandra v Emperor 
(’04) 1 Cn L Jour 942 (943) i 1904 Pun L R 110 s 1904 Pod Re No 12 Cr, Bhola v. Emperor 
(’ll) 10 Ind Cas 372 (373) s 35 Mad 243 • 12 Cn L Joor 269, Eanumappa v. Emperor 
(■24) 11 AIR 1924 Rang 98 (97) . 1 Rang 436 : 25 Cn L Jour 247, On Shwe v Emperor 
Also see S 439, Notes 12 and 13 

4. (’41) 28 AIR 1941 Rang 340 (341) * 1941 Bang L R 682 . 43 Cn L Jour 426 : 193 In-J 
The King v. Nga Po Nyexn (Accused charged alternatively under B 379 and 8 215 Penw Co e, 
(Act 45 [XLV] of I860)— Conviction under S 216 only — AppelJate Court holding evidence establis g 
ofieoce under S 379 and not under S 215 and acquitliog accused altogether — Appellate Court 
should have altered conviction to one under S 379 and maintained the sentence ) 

{ 37) 24 AIB 1937 All 853 (358) 38 Cn L Jour 621, Emperor v. Jagannath (Accused charged alter- 
natively under S 366A, or S 498, Penal Code — No finding by lower Court in respect of S 4S3 
Conviction under S 866A — Acquittal under S 498 not implied — High Court can alter conviction ro 
S 366A to S. 498) 

(■33) 20 AIR 1933 All 665 (507, 568) 55 All 834 : 34 C« L Jour 1064. Baghunath v Emperor 
(•31) 18 AIR 1931 Sind 9 (12) : 25 S ' " ' , 

i'22)13Cnl,Joar457(459)'lS In . “ ■ ’ 

5 (’42) 29 AIR 1942 Pesh 61 (53) • . • 

(Conviction under B. 304, Penal Code— Appellate Court cannot convict accused under S 3Ui as tuuvi 
tion under S. 304 is tantamount to an acquittal o( the ofience under S 304 ) 

(■38) 25 AIR 1938 Smd 202 (206)- 40 CnL Jour 93,1 LR(1939) Ear 75, JadoBahtmr Emperor 
(’29) 16 AIR 1929 Nag 323 (327) 30 Cn L Joor 944, Etsan Das v. Emperor ^ 

[See also (’35) 22 AIR 1935 Rang 612 (514) . 37 Cn L Joor 246, Paw Tha U v Emperor. lAcc^ 
charged under Bs 302, 392 read with S 114, Penal Code — Sessions Judge not convicting 
under 8. 892 amounts to acquittal under i^High Coart cannot alter conviction from S 302 to n » 
Penal Code )) 

6. ('26) 15 AIR 1928 P C 234 (257) : 50 AU 722 ; 65 lad App 390 : 29 Cn L Jour 828 (PC) 

7. (’42) 20 AIR 1042 Pat 271 (275) 43 Cn L Joar 296 , 198 Ind Cas 78 (DB), Bam Deyal 
Emperor. (Accused participabng in couecaluig evidence— "Whether he took part in murder not 
— Appellate Court can alter conviction from B 302 to B 201 ) 
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'^^ay that the altered offence was neither charged m the trial Court nor was one for which 
the accused could ha\ e been convicted nndcr the provisions of ss 237 and 238 ? The 
general trend of opinion is that it cannot do so,® anil this is in accord with the principle 


( 41) 28 AIR 1941 Lah 465 (468) I L R (4942) Lah 129 43 Cri L Jour 235 197 Ind Cas 669 (PB) 
BauA Singh Satoan Singh t Emperor (Charge under S 302 but convict on under S 304 Part I 
Penal Code — Appeal by convict— Appellate Court can alter conviction to one under S 302 ) 

( 41) 28 AIR 1941 Rang 29a (■’96) 1941 Bang L R 39a 43 Cm Ii Jour 57 196 Ind Cas 714 
V Ifoung Hla Pe 

( 38) 25 AIR 1933 Rang 281 (282) 30 Cn L Jour 761 1939 Rang L R 139 Jlfaung Ba v The King 
(Trial Jlapistrate convicting accused under S 353 Penal Code — Appellate Court can alter couv etion 
to one under S 3>)2 ) 

(36) 23 AIR 1936 Rag 132 (133 134) 38 Cn LJour 390 lER (1936) Nag 90 DiWan Stngh v 
Emperor 

(Accused acquitted 
307 Penal Code) 
Code altered Into 

mperor (A person 

ikiidhcir Eabttaj 

Theie a pcison hiw 

been charged and tried tor an ofience under S 380 Penal Code he can be legally convicted under 
S 403 of the Code if he has not been taken by surprise by such a procedure )] 

[But see (26) 13 AIB 1936 All 33 (34) 26 Cn L Jour 1494, Hula v Emperor (Accused convicted 
under S 457 Penal Code cannot be convicted under S 411 in appeal) 


senfeace is not legal ) 

(35) 82 A IR 1935 Cal 501 (570) 62 Cal 433 36CrLJ 127o{SB) Emperor v Bhauam Prasad 

( 11) 12 Cti L Jour 269 (271) 10 lod Cas 372 35 Mad 248 GoUa Hanumappa v Emperor 

(20) 13 AIR 1926 Cal 481 (432) 26 Cn L Jour 1018 Bakhal Clandra v Jcmtni Eanta (Conviction 
under S 141 Penal Code cannot be altered to one under S Penal Code) 

( 03) 30 Cal 288 (290) Takub v Letl u (Trial for ofieuce of not og — Appellate Court cannot convict 
under Ss 448 and 323 ] 

( 25) 12 AIR 1925 Mad 706 (706) 26 Cn L Jour 1036 In re Kadal latka PiUai (Conviction 
under S 159 Madras Bocal Boards Act — Appellate Court cannot conv ct under S 163 (1) of 
that Act ) 

(1900) 27 Cal 990 (991) 5 Cal W N 31 Jtahimvddi v Asgar Ah (Convict on for riotiog with common 
object of theft — Finding by appellate Court of different common object— Conviction on such finding 
is not legal ) 

( 24) 11 AIB 1924 AU 766 (7C7) 25 Cn E Jour 1292 CJedaStnghr Emperor (In appeal charge can 
not be altered to another one for which evideuce le ample) 

( 18) 5 A I R 1918 Mad 496 (496 497) 18 Cn L Jour 860 In rt llongaltt Aorodhono Halhi 

(Appellate Court acquitting persons charged with noting hut convicting under Ss 418 and 323 Penal 
Code ) 

(24) 11 AIR 1924 Mad 375 (376) 47 Mad 61 *5 Cri E Jour 554 Jt» re SlirKramulu (Alteration of 
charge undei Sa 147 and S'*? Penal Code into one under S l€0) 

(•27) 14 AIB 1927 Rang 32 (32) 4 Bang 355 27 Cn E Jour 1360 hgaShueZonv Emperor (Charge 
under S 45'’ Tenal Code— Appellate Court convicUiig under Arms Act ) 

(10) 11 Cn L Jour 340 (340) 5 Ind Cas 974 (Mad) In re Comma Peddj (Couvict on by the 

apjicllate Court under & 379 penal Code by alter ng the conv ctioa of the onginal Court under 
bs 447 and SS**) 

* . ■ Appellate Court conTirtio„ 

• T firvl Court under Sa 147 

s • • ■ ) and 323 I 

• • . V Fnperor (Ctarg and 

eouTict on under S 48H Tenal Code bv tr al Court-Change cf convuUon under S 471 lo apf»wl ij 
not proper) 
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abo\o stated, that an appellate Court cannot come to any finding ^hicb the tnal Court 
could not have come to If the appellate Court considers that the accused is guilty of 
another offence than that charged, it should direct a re trial with directions to alter the 
charge® It is conceived that it may also frame a fresh charge itself on the analogy of 
s 227, and proceed, after notice to the accused, to dispose of the case. This, however, 
should not be done if it is likely to prejudice the accused 

In some cases, however, it has hcen held that the appellate Court can, where the 
facts are the same, alter the conviction from one under a wrong section to one under the 
proper section, if it does not prejudice the accused “ It has also been held in the cases 


(21) 8 AIR 1921 Pat 496 (497) • 22 Cn L Jour 485, Mayadhar Mahanh v Danardan Euni (Vo 
ebargo for the offence in the trial Coart— Conviction by appellate Coart ) 

(’20) 7 AIR 1920 Pat 690 (591) 21 Cn L Jonr 496, Jtaghu Singh v Emperor (Conviction nnder S 457, 
Penal Code, altered into one under S 456 ) 

(’99) 3 Cal W N 307 (369). Uonoranjan Chowdhary v. Queen Empress (Alteration of fiadmgs nnder 
Ss 109 and 211, Penal Code, to one under 6 193) 

(■23) 10 AIR 1923 Lab 260 (261) • 3 Lab 440 * 23 Cn L Jonr 709, Arjan Mai v Emperor (Conviction 
under S 189, Penal Code, alleicd into one under Ss 1?C and 109 ) 

( 34) 21 A I R 1934 Lah 178 (179) • 35 Cn L Jour 619, Mange v Emperor (ConvicHon under S. 376, 
Penal Code— Alteration into one under 8 323 ) 

( 99 1900) 5 Cal W N 296 (297), liameshtoar v Jogi Sahoo (Cannot convict of any offence wbicb did 
not form tbe eubject matter of tbe complamt ) 

(’24) 11 AIR 1924 Cal 532 (533) 24 Cn L Jour 312. Fatal Ohose v Emperor (Alteiation of the con- 
victioo of the petitioners from S 325, Penal Code, to 8 323 } 

( 16) 2 AIR 1915 Cal 219 (219) 15 Cn h Jour 704, Genu Manjht v. Emperor (Alteration from S 1»7, 
Penal Code, to S 823) 

( 16) 2 AIR 1916 Cal 181 (162) • 16 Cn L Jour 42, Bar Narain v Emperor (Alteration from S HI, 
Penal Code, to 8 353 ) 

( 06) S Cn L Jonr 240 (242) 8 Bom L B 120, Cm|ieror v SahharamOanu (Alteration of eonvictioa 

Coda — Accused 


• . mpAv 

(Conviction andcr S 823, Penal Code— Alteration into one nnder S 323/114) 

( 45) 32 AIR 1945 Pat 376 (379) , Bijo Gope v Emperor (Coovictioa under S 895, Penal Code, cannot 
be altered by appellate Court to one nnder Ss 147/148, Penal Code ) . 

(’16) 2 AIR 1916 All 857 (358) . 16 Cn L Jour 699. DeU Singh v Emperor (The powers confarrei 
by tbe Code of Criminal Procednre upon a Court of Appeal ere not intended to be used in such » 
way as to spring np a new case on the accused without giving him any notice of the charge w ic 
be has to meet ) . 

(,1^9^ 1888 Bat 368 ( 368 V Queen Eoipreuv CrvatuiA fnt on. nf&innfi under S 411, 

Code — Alteration of conviction mto one cither under S 379 or S 411 Held that such alternative 


• • . ’ 5»njb J 

■ I . • • ’ . an T Emperor 

■ ■ . ■ ■ . ■ thirvjan 

■ icrcr (Conviction toe 

1- ■ ■ .. apre'l»t« f 

viUiS 149. 
h the latter is 

mentioned in tbe charge ) , , r . 

(•44) 31 A I n 1944 Cal 92 (105 106) I L R (1943) I Cal 493 46 Crl L Jonr 431 2U 
(D D). Sailendra Nath v Emperor (Charge under B 381, Penal Code — Appellate Court can con 
accused under 8 408 ) . 

(•44) 31 AIR 1944 Pat 67 (74) . 22 Pat 681 45 Cn D Jour 621 212 Ind Caa 293 (DC) Satyanarayo 
T Emp^or _ ^ . _ , _ _ (Conviction nnde| 

. , injustice is not cao^ 
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citod that the onlj restriction on tho appcilato Court's poT\er is that the accused 

IS not rre]u<liccd by tho alteration of tho chargo and that tho appcilato Court could alter 
the finding, G\en though tho case does not falltiithin S 237 orS 238 It is submitted that this 
view cannot bo supported on principle Section 233 of the Codo provides that every distinct 
offence must be separately charged, though where a tnal does take place without a charge, 
it IS a curable trregulanty under S 535 This prmciplo applies equally to the appellate 
Court as ncll as to the trial Court,** and there is nothing to show that the appcilato Court 
can disregard tho rule any more than the trial Court Though the words “may alter the 
findmg ’ in tho section are general, they must bo construed in harmony with other 
provisions of the Code and not as overriding them '* 

Tho word “finding ’ is not limited to a finding upon a point of law as distinct 
from a finding upon a point of fact 

'W’hero X was charged under s U3 and also under S 379 of the Penal Code, but 

( 13) 14 Cn L Jour 239 (239) 19 Ind Cas 335 (Uad), Kunhambu v Emperor (Conviction under S 353, 
Penal Code altered into one under S 183) 

( 22) 9 AIR 1922 All 143 (143) 23 Cn Ii Jont 198 Hanuman v Emperor 

( 32) 19 A I R 1932 Cal 663 (666) 33 Cn L Jocr 828, Bagkubtr Kttbar v Emperor (Finding of guilt 
under Ss 420/75 altered into one nnder Ss 379/75) 

( 28} 15 AIR 1928 Tat 359 (362) 29 Cn L Jont 374, JJl/at Kkan v Emperor (Accused charged under 
S 147 can bo convicted under S 323, Pena) Code, in appeal ) 

(29)16AIR 1929 ratH(16) 7 Pat 758 30CnLJout205 DbrnduDaty Emperor (Magistrate 
convicting for oCeoca under S 326 read with S 149, Fend Code— Appeal — Conviction altered to one 
under Ss 326 and 34 Penal Code ) 

(38) 20 AIR 1933 Pat 26 (37) 34 Cn L Jour 419, /d^onno/hlftsm v Emperor 

( 03] 1 TJpp Bar Rnl Penal CMe 9 (13) Ko Set Shewin v Emperor 

( 67) 1887 Pun Re No S9Cr,p 156 (157) Rntov Empress (Finding under S 411 altered to one under 
S 403 Penal Code ) 

( 08] 2 eir 465 (486) 7n re Veera Peddt 

( 99} 26 Oal 6C3 (867, 868) 3 Cal W H C53, Lata Ojha v Queen Empress 

( 04) 1 Cn L Joor 694 (696) 1 All L Jour 245, ilohammad Tassn v Emperor 

(1900) 13 C PLR 125 (126), Empress v Bam Dtn (Convict on under S 459, Penal Code altered to 
one under Ss 826 and Sll ) 

( 75) 12 Bom II C R Ci 1 (7), Bej v liamajtrao 

[See ( 08) 8 Cn L Jour 318 (349) 3 Low Bur Bui 112, Emperor v SpawHla Aung (Appellate Court 
can alter findmg to legalize sentence )} 

[See also ( 36) 23 A 1 R 1936 Nag 263 (264) 33 Cn L Jout 455 I L R (1937) Nog 102 Nalhusingk 
V Emperor (Prosecntion under S 181, Pend Codo — Appellate Court can change it to 3 193 of 
the Code ) 

(36) 23 AIR 1936 Nag 275 (270) 38 CnLJonr380 ILB (1937) Nag 145, Fifhol v Emperor} 

Also SCO 8 236, Note 1 _ 



Chell j 

1) (b) lays down that 


13 not in any way 


3nffu2 

LaJa Ojha v Queen Emprese, 



A WN 100, Fmperor V Gur Narain Prasai (The power 
' nding under S 4‘*3 Cr P C ii net limitM by any 

preliminarici loipoecd upon the first Const before it tales cognisance of the offence tnvoltcd in the 
altered finding )) 

13 ( 05) 2 Cri L Jour C91 (695) 1905 Pun Be No 38 Cr, Saktb Singh v Emperor 

Also ice S 233 Note J 

[See however ( IS) 2 AIR 1915 Mad 302 (303) 15 Cri L Jour €30, 7n re Surya Xarayina Bao 
(Where two persons are tried together and convicted of one cHenee, the appellate Court hu power 
to eonvicl one of two persona tried for a certain oSence and the Other of another cSen*e found on 
tho facts )1 

14 ( 10) 11 Cn L Jour 49 (49) 33 Mad 264 5liidCdVl45 Fadmufial*! Pojn JTunniah ▼ Emperor 

15 (18) 5 AIR 1919 Pat 257 (2S«) 19 CnLJour73S 3 Pat L Jour 5o3 i/<ilaa7u Sin-jh r 

Emperor (Dstingu shiog AIR 1917 Pat €25 18 Cn L Joor 6'>2 and AIR l91ICal450 .41CaI 350 : 
15 Cn L Jour 395 } 
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was convicted only under S 113 and acquitted of the offence under S 879 of the Penal 
Code, and tho appellate Court confirmed the conviction under s 113 but set aside the 
acquittal under S 379, it was held that the appellate Court had no jurisdiction to do w 
inasmuch as it uas not a case of any aXieration of conviction 

Chat ge for substantive offence — Conviction by appellate Court for abetment— 
As has been seen before, a con\iction for offence X can bo altered to one for offence Y if, 
on tho facta of the case, the accused could have been convicted of offence y without a 
charge by the lower Court under the provisions of Ss 237 and 233 The abetment of an 
offence is not a minor offence and cannot come uikler S 238 But it may come under 
S. 237, if there is no element in it which is not included m tho charge for the substantive 
offence In such a case, the accused may bo convicted in appeal for abetment of the offence 
See also s 23G, Note 8 

32. Reduction of sentence. — Where tho appellate Court rejects the appeal 
summarily under s 421, it cannot reduce tho sentence^ Nor can it, while affirming the 
conviction, reverse the sentence absolutely inasmuch as every conviction must be followed 
by a sentence If it thinks the sentence severe it must pass at least a nominal sentence 

An appellate Court has power to reduce the sentence,^ but not to remit any sentence 
— a function which belongs to the Government* 

Where A and B aie co accused and A alone appeals, the appellate Court can, in the 
ends of justice, reduce the sentence passed on B * 

33 "Alter the nature of the sentence, but not so as to enhance 

the same.” — Under the Code of 1861 , the appellate Court had no power to enhance the 
sentence passed by the lowei Court ^ Under the Code of 1672, s 2 S 0 , as amended by Act 
11 [si] of 1874, the appellate Court could enhance such sente nce ^ Under the Code of 1 S 82 
16 (23) 10 Ain 1923 Oal 653 {658) 24 Cn L Jour 938, Prasannir CAauirfl v Upjndra/Tart 
17. ( 27) 14 AIR 1927 All 85 (88) 49 All 120 27 Cn L Jour 1118, A/a^abir Prasad v Bmpwjr 
( 27) 14 AIB 1927 Cal 63 (6i) 28 Cri L Jour 2, Hulas Chand v Emperor 

( 35) 22 AIB 1935 Pesh 67 (68) 36 Crl L Jour 1438, Suraj Shan v Emperor 

Abo see S 233, Note 2 

18 (26) 13 AIR 1926 Bang 207 (207, 208) 27CtiLJoar 1285 NgaPor Emperor (Charge under 
dacoitj—Convietlon under nhctiuent o( robbeejr is not improper ) 

(27) 14 AIR 1927 All 35 (36) 49 All 120 27 Cn L Jour 1118, Hahabtr Prasad f Emperor 

(31) 18 AIR 1931 Oadb 274 (276, 277)- 7 Luck 102 . 32 Cn L Jour 905, EhumanJ Emperor 

(’35) 22 AIR 1935 Pesh 67 (68) 36 Cn L Jour 1438, Suraj Bhan v Emperor 
Note 32 

1 ( 86) 1886 Rat 304 (305), Queen Empress v Oomnda Bao 

2 ( 91) 1691 Bat 545 (546) Queen Empress t Lakshmsbat 

3 ( 37) 24 AIR 1937 Mad 231 (232) 59 Mad 995 37 Cn L Jour 1150 In re Abdul Gam 

ISce ( 66) 1866 Fun Re No 1 Cr, p 1 (2), Achar Pulwaree v Croun 

(1865) 3 Suth W R Cr 16 (17), Queen v Keeifa Singh (Illegal eentence of ten years' transports oa 
reduced to transportation for seven years) , 

( 67) 7 Suth W R Cr 39 (39), Queen v Bhamaur Boosadh (Illegal sentence of fourteen years reduc 
to legal sentence of ten years ) , i fa 

( 05) 2 Cn L Jour 206 (207) (Lab), Inam Dm ▼ Emperor (Sentence of transportation for 
reduced to one for seven years )] 

[See also (’43) 30 AIR 1913 Bom 301 (305) 44 CnL Jour 786 208 Ind Cas455 (DB) Emperor v 

ATamal Dattatraya (Appellate Court sbo^ not interfere vitb sentence unless trial Court has pro 
cecded on wrong basis}) 

4 (69) 1869 Pun Re No 11 Cr p 20(21) Crown r Loodun 

5 ( 32) 19 AIR 1032 Lali 615 (615) . 3 4 Cri L Jour 458, Jalal v Emperor 

Note 33 


(•76) 1 Mad 54 (54) 
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and the present Code such power does not e^ist* 

There is a great diffcrenco of opinion ns to whether particular sentences passed by 
the appollate Court arc enhanccnients of the sentences passed by the first Court Tims, tlio 
following news liate been expressed : 

(1) A sentence of fine and m default X nionlha* imprisonment is a lighter sentence 

than a sentence merely of x months’ imprisonment* A contrary \iew has been 
held in the undcnnentionctl cases,® namely that it is really an enhancement 
inasmuch as oven if tho x months’ imprisonment is fully served out, the fine 
re\erthelos3 continues to be IcMablo in other ways from the accused 

(2) A sentence of six months’ impn^nmcnt and a fine of Rs JOOO and in default 

three months’ imprisonment, m autistitution of a sentence of nine months’ 
imprisonment is not an enhancement* Tho case wiU ho different if the imprison- 
ment in default added to the substantive sentence of imprisonment exceeds the 
original irapnaonment awarded^ 

is) \yhc ’ , « . . j . . 

to ' 
as 

* •• •• • « • ^.1 , /^ » c a- t _ Uy of simple theft by 

• tb the Courts are at 
of tho law In the 

Jotter cose, the oJteration of the rosvjcbon to one of theft and mamtamii^; the 
sentence is not an enhancemeot of tho sentence In other words, the alteration 
of an offence to a less grave offence, but maintaining the sentence, is not an 
enhancement when the aet commtUed is held to bo the same, but the alteration 
IS due to a different interpretation of the law® 

S. (’36) 23 AIR 1936 Lah 723 (7331 : 37 Cn L Joae 9S0, AMal Ilahman r Empenr. (Appehate 
Court caonot paji sentenee ot flna for aggregate emoont beyond the rBnumum allciwed to the 
loaet Coon.) 

f ■ • utu Jta\du T. Emptror^ 

. ' . thAQ period ol original 


. ifohammad TTussdyn t . 

Emperor. (Do) 

[See alw (’37) 24 AIR 1937 Lah 195 (136) • 36 Cn L Jour 429. Prabhu Dijal v } mptror ) 

5 (’42) 29 AIR 1942 Oudh 399 (399) : 18 Duel 252 • 43 Cn L J<wr 719 : 200 Ind^ 809, ^C<ib£;-j v 


(’07) C Cn L Jour 100 (101) : 3 Nag L R 90, Shamlav e. Emperor 

(’24) il AIR 1924 Pat 563 (564) S 3 Pat 633 : 25 Cri L Jour 1186, RAola Sinjli v. Emperor ■ 

[See also (’37) 24 AIR 1937 Oudh 463 (463) : S8 Co L Jour 935, ShanXor S\nyh r Emperor. 
(Imposition of substantial fine in place ofsentcocoof Impniooinent and ciainUining same sentence of 


'mperor. 





(’31) 18 AIR 1931 lAh 139 (160) : 12 Lab 449 : S3 Cri L Jour 1217, ifi //uojjb e Ertiperor] 
8. ('27) 14 AIR 1W7 Mad 7S9 (719, 790); 2 Joar 621, Ejn^artcaml t Emperor 



2283 is 423 N 33] ^PPEEiriATE COtmi'8 POWERS IN DISPOSING OP APPE^I. 


(4) "Wbere the appellate Court paasee a sentence which the lower Court has no po^er 
to pass, there is an enhancement of the sentence ® 

(6) Where the accused, convicted of two offences, i3 acquitted as regards one of sach 
oCfenceg, the mamteoanee of the whole punishment, awarded lor the two 
offences, amounts to an enhancement The reason alleged for this view is that 
when a single sentence is awarded for two offences, part of it must be deemed 
to bo for one offence and part for the other, so that the maintaining of the 
whole sentence for one only of the offences is an enhancement A contrary 
view has been expressed m the cases below.** 

(6) Where a person is guilty of acts amstituting a single offence, but they are spbt 

up mto two or more offences and the accused is sentenced separately or given 
one combined sentence for the two or more supposed offences, the appellate 
Court 13 competent to alter the conviction to the proper one for the single 
offence and maintain the aggregate of the two sentences or the whole of the 
combined sentence , there is no enhancement m such a case ** 

(7) ^Vhere a charge has several counts, the appellate Court setting aside the convic- 

tion on some of the counts, but mamtaimog the entire sentence, does cot give 
any enhanced sentence 

( 8 ) A fine in lieu of simple imprisonment is not an enhancement** 

9. (’2J) 11 AIR 1924 All 130 (190) : 45 AU 594 • 25 Cm D Joor 312, 214 Takub Alt r Emfcrer. 

(AppeUate Court’s power to v&rj eeutence is measured by tna! Court s power ) 

(12} 22 Ca L Jour 444 (445, 446) . 7 NagL It 109 11 lod Cas 788, Si^oraw t Emperor (0®* , 

(•80) 1 ? AIR 2930 Lab 318 (318) 81 Cn L Jour 166. Tusa/ v ifumctpal CmmiUee, ilvrref 
tioa of senteoce of doe lotu one of wbipplog which lower Court could not pass ) 

10 (83) SO AIR 1933 Lab 939 (993) * 35 Cn 1> door 103, Sehar Smgh v Emperor 
(■07) 5 Cn L Jour 83 (39) 80 Sind 48 I Mad L T 403, pramatita Ptllai r Emperor (In soch ww, 
some redoetjoa of sentence by the appellate Court most bo made unless the Court tbuiis test t 
seateoce ought not fo be reduced, m which case it should refer the matter to the High Coort 


(’10) 11 Cn L Jour 483 (488) 7 Ind Can 415 (Mad). Emperor v Varadhan 
(*92) 1892 Hat 618 (618), Queen Empress t. Natha 

(’17) 4 AIR 1917 Lah 388 (360) 1916 Pun Re No 31 Cr . 18 Cn L Joor 372, Slangal Sxnj^ ’ 

Emperor 

( 10) 11 Cn L Jour 727 (727) 8 Ind Cas 830 (Mad), Jn re Eenreddi PoKasa Jtamudu 
(■27) 14 AIR 1927 AU 375 (376) 49 AU 484 28 Cn h Joor 493, F. ZI Thorpey r Emperw 
( 87) 1887 Pun Re Na 45 Cr, p llO (113), ^sim Khan v. Empress 
( 97) 24 Cal 316 (317), Pamran Kunjra t Bamkhelatran 
{ 28) 15 AIR 1928 Bom 346 (347) ■ 29 Cn I» Joor 1082, Rawtachundra v Emperor 
(’9C) 22 Bom 760 (761) Queen Empress v Uanma 
( 05) 2 VTeir 487 (487), Jn re Pamansigam PtUax 

[See (’16) 3 AIR 1916 Mad 783 (788) 16 Cn L Jour 446, In re Chmtano liattfa (When convicUon « 
eorae charges is set aside, seotence must be reduced ) 

( 97) 24 Cal 3I7n (jlSn), .4rpin Sheik t ArpMi JTafia ] 

11 (27) 14 AIR 1927 Mad 789 (789) 28 Cn D Jour 824, Ringaswami Eundu PiKui v Emperor 

■ . . ’ ■ _ . [ . he tree 

, * cntcii'^ 

. . on the 

clrcnmstftoeca of the particular case whether a retentnin of the sentence awarded b/ the trial 
conslilates an enhancement of sentence — It does not follow that if Iho convictioa on one el 
charges ia a tna! is set aside while one or more others are atBrme'j, there must necss»aril/ bs a 
tioo of sentence ) 

13 ( 07) C Crl Ji Jour 43 (40) 3 Nag L R 67, Rulftbadr* Rani v Tribhuban Nath 

14 ( 28) 15 AIR 1923 Mad 651 (032) • 29 Cn L Jour 847, Eolwppa Goundan r Emperor 

15 ( 11} 12 CH L Jour 444 (140) . U Ind Cas 788 7 Nag L R 109, SUa Ram v Emperor 
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(9) Rigorous imprisonment m lieu of simple imprisonment for tho samo term is 
enhancement “ 

(10) Solitary confinement, cren if tho imprisonment awarded is reduced, is enhance. 

ment.” 

(11) A sentence of imprisonment m lieu of fine is an enhancement 

fJ 2 ) An increase of fine” or a sentencD of whipping^* in Leu of decrease in Imprison- 
ment is an enhancement 
See also tho undermentioned casra*^ 

The real solution of the conflict lies m recognising the fact that tho question 
■whether a sentence has teen enhantsid la a question o/ fact to he determined m each 
particular case with reference to the faels of that case?^ The proper test is -whetber the 
accused considers tho substituted sentence heavier than that awarded.*’ Thus, a substitu- 


te. (’24) H AIR X924 All ISO (130) : 45 AH 594 : 25 Cn L Jont 312, Mohd Yalub Ah v Emperor 

17. ( 90) 1890 AU W K 170 (170), Emprta t Ptman 

18 (’93) IS 751 (751), ^ueen-Emprtis v. Dansung I>ada 

(’93-1900) 1693-1900 Low Bar Rnl 4i3 (425), Epaio Katng V. Queett’Empreu 

(’96) 18 AU 301 (302) . 1896 All W N 68. QueeTuEmpress v Lakshm\ Kant 

— . , -> i fine)] 


(’97) 2 Weir 487 (487), In rt Jppu 

[St« aiu (’40) 27 AIR 1940 Bang 61 (82) t 41 Cri L Joor 455 1 1939 Rang L R 744, The K*n(i v. 
Syato dye, (Order o{ deleatioa m Borstal School cannot be altered into eentence of whipping, as it 
would amount to enljaiieemcot of ^Dteoee)J 

[But see (’84) 1884 Pun B« Ko 3 Cr, p 4 (4). Jtwan t Emprets. (Rigoroos impriMument for lour 
jearg substituted bp whipping in c*se of josenile offender)) 

21 ('42) 29 AIR 1942 Smd 162 (163) : ILB (1912) Ear 283 : 44 Cci L Jour 127 : S03 lud Cas 640, 
Kundan Ttllumal r. Emperor. (Where the offender a ordered to be whipped, tbs Appellate Court 
eauuot be said to enhauce ibe sentence where it gives Ibe offender an opportunitj to escape whipping 
b/ payment of ffae aud oedea whipping ooly u default of fine ) 

(’38)25 AIR 1938 Oudh 233 (233) 39Cri L four 689, Shital Prasad v. Emperor (Accused couTWted 
of offence jumshatle with fine only hut boond over under S 562 — Imposition of fine lo appeal — 
Held, imposition of fine, though in the circomstances of the case could hardly be called enhancement 
of eentence, it still entailed a greater burden on the accueed ) 

(’36) 23 AIR 1936 Bang 827 (228) : 37 Cri I* Jour 790 : 14 Rang 119, Emperor v Ah Blue (Order 
for detention in Borstal School for anj period pcnmtled by Art does not amount to enhancement of 


sentence ) 

(’87) 1887 All 'W N 100 (101), Empress 
15 days* rigorous imprisonment and a 


* ilada (The Deputy blagutrate aentenced the acca,>ed to 
fine of Rnpees 10, or, m default, to » farther term of ooe 
•**•■’*'■ t T>- eft jjj default to 


' paeho CSabstitu- 
Proper coarse is 


(’71) 15 Buth WB Cc 7 (8, 9) : 0 Deng DR App95.C«teeii r Panda Ah (Substitution of sentenco 
in Leu cf illegal sentenco of whipping la enhancement of sentence ) 

(1900) 1900 Pun L R Cr ho 82 (33) ' 1901 Don lie Ko 29 Cr, llasana t Empress (Order for joint 
fine — Two persona who have been sentenced to a fine of lU. 75 each were jointly finijd Ra 150 — On 
appeal by appellate Court, held this amewnted to an enhancement (n each case) 

22 (’42) 29 AIR 1912 Oudh 399 (399) . 18 Lock 252 : 43 Cn Ii Jour 719 ; 200 Ind Cas 803, Cunya t. 

/ Piperor 

(’01) 23 All 497 (499) • 1901 All W N 1*6 KsnyEmperor r Sogva 

(1900) 27 Cal 175 (177) ItahJuil Haja t Ebirode Pershiid (Alterahon of a sentence of three months' 
imprisonment to one niosiht* imprisonment with a fins of Bs. 20, or in defanlt of payment to IS days’ 
ngorous imprisonmenl docs not amoont to enhancement-) 


fptCQCC ) 
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tion of Ihreo days’ rigoroaa imprisonment and Bs 100 fine and in default one montb’s 
rigorous imprisonment may not bo an enhancement if the convict docs not consider the fine 
of Rs 100 too heavy to pay 

Where the accused nero convicted by the Magistrate imder Ss 363 and 493, Penal 
<3ode, but ^ere sentenced under S 363 only and subsequently in appeal were found guilt) 
under S 493 only, it was held that the appellate Court could pass appropriate sentence 
under S 498 provided such sentence did not exceed that passed by the trial Court ** 

As a practical guide to the aubordmate Courts m Burma, the High Court of 
Rangoon has laid down certain principles on which n uhippmg may be substituted for 
imprisonment See the undermentioned cases” 

An additional order for security passed under S lOG, sub-s (3), is not an enhance 
ment of the sentence As to whether an order for costs under S 31 of the Court fees 
Act IS an enhancement of sentence, see S 546A, Note 3 

The provision against enhancement of sentence in this danse applies onl) to a 
convicted person. It does not, therefore, preclude the award of rigorous instead of sunple 
imprisonment to a person who has been bound over under chapter vm but who has failed 
to gn e the required sccuritj ’’ 


34 “Appeal from any other order” — Clause (c) — Clause (c) applies to 
an appeal from any other order, * e , any other order than an order of acquittal or of 
conviction ^ Thus appeals from orders under S 514* or b 135* can be dealt with under this 
clause In an appeal under sub s (3) of S 250 the appellate Court can under Ibis clause, 
set aside the order for compensation though it cannot set aside the acquittal* 

The Only orders that can bo passed m appeals from orders not being acquittals or 
oouMCtiona are those specified m this clause, namely, alteration or reversal of the order 
of the lower Court and thoso specified in clause (d), namely, amendment or consequenl^^ 


( 14) 1 AIR 1914 Lah 639 (539) 1916 Pun Be No 7 Ct 16 Cn L Jour 603 Znpa Itan r 
(Altering a sentence of three months imprisonment to one of one month s imprisonment sod e 
and m defanlt one month a farther impnsonment is not enhancement ) • 

( 26) 13 AIR 1926 Lah G43 (543) 27 Cn L Jour 812 Kanshi Ram v Emperor (Where the aesnw 
IS msolvent and unable to pay the floe an alteration of a sentence of t'cro months imprisonmeo a ^ 
Rs 50 fine or in default one month s further imprisonment to six week s imprisonment and Bs 
fine or in default further imprisonment of six weeks b enhancement of sentence ) ^ 

[See alio ( 16) 3 AIR 1916 Lah 130 (ISO) 17 Cn L Jour 212, 3/anokand v Em^nr (N on 
from a sentence of one week a t gotous impnsonment (part of which bad already been undergonej 
sentence is altered into one of fine of Rs 50 or in defanlt one week a rigorous impnsonmen 
sentence amounts to an enhancement)'] 

24 (14) 1 AIR 1914 All 630 (631) 36 All 485 15 Cn I, Jour 519 Emperor v drshor Ckand 

25 (38)25 AIR 1938 Cal 439 (440) 39 CnL Jour 684 Suferxntendtnt anA R^mtmhranetT 0} 

Affaxri, Bengal v Ilaasein 4l» , v n 

26 (29) 16 AIR 1929 Rang 177 (179) 7 Rang 319 30 Cn L Jour 986 (FB) Emperor v ro 
(Substitution of SO stripes for three months ngorous imprisonment is enhaacement ) 

( 32) 19 AIB 193‘> Rang 150 (151 152) 10 Bang 817 33 Cri L Jour 758 Emperor r 

ilyal (Period of imprisonment already undergone should be considered by appellate Court in loflic a 

sentence of whippmg ) 

27 ( 18) 6 AIR 1918 Nag 64 (65) 20 Cn L Jour 760 ilaharaj Sxngh v Emperor 
( 19) G AIR 1919 All 376 (376) 20 Cn L Jour 302 Zafar Hussain v Emperor 

28 (3C) 23 AIR 1936 Smd 188 (189) 80 Sind L R 322 33 Cn L Joar 168 Emperor v U<in 

Cliabilo 


Mote 34 

1 ( 93) 21 Mad 124 (12G) 2 Weir 593 (FB) Quee»~Et>ipres3 e Srimvasalu EatAu 

2 ( 43) SO AIR 1943 Pesb C (8) 44 Cn L Jtwt 381 205 Ind Cas 325 Giil Zaman » Emperor 
( Oo) 2 Cn L Jour 131 (13’) 1905 Pun L R 99 190S Pan Re No 15 Ct Masla v Emperor 

( 12) 13 Cn L Jour 31 (31) 5 Sind LR 179 13IndCas223 Earam Cabarfin t Emperor 

3 ( 85) 1685 Pun Bo No 42 Cr, p 89 (89) Ram Kata ▼ Oanpa (Case In revUion—BcvIsional Cour 
can onder S 439 exercise same powers as those of an appellate Court under S 423, cL (o) ) 

4 (32) 19 AIR 1932 Cal 120 (121) 68 Cal 1436 83 Cn L Jour 209 Surendra Nath r Desan 

Chandra 
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or incidental ordeTs. There i3 a difference of opinion on the question whether m an appeal 
from an order under s 118, an order for farther inquiry or re tnal can be ordered, one view 
being that such further inquirj or re trial cannot bo ordered* and the other mcw being that 
an order for further inquiry or re trial is an ' incidental order" aithin the meaning of cl (d) 
and can be passed in such cases * 

The UT?rd “alter" in clause (c), though literally may mcludo an alteration increasing 
the seventy' of the penalty, cannot be so construed, the whole tenoi of the section shows 
that the Court has no ixiwer, by alteration, to increase the severity of the penalty imposed 
by tbe trial Court^ 

35. Subsequent events — Power to take notice of. — An appellate Court 
has to look to the offence as chai^d, and tbe conviction should not bo disturbed because 
it thinks that, owing to subsequent events, the patties may have committed another 
offence* Thus, facts which happened subsequent to the conviction or verdict cannot be 
utJisod for the purpose of altering the verdict or of reducing the sentence* 

But whore, after the verdict of the jury, it was discovered that the foreman of the 
jury had taken bribe, tho verdict was set aside* 

36 Power to direct sentences to run concurrently The High Court 
can, under this section, and S 5G1A of the Code, act under S 397 and direct separate 
sentences in separata trials to run concarrenlly * 

37. Appellate Court cannot canvass previous convictions —An appellate 
Court cannot go into the legality of previous convictions or of orders passed against the 
accDsod * 

3S. Appellate Court, when to report to the High Court. — ^\hore the 
appellate Court comes to tbe conclosion that the sentences in respect of the convicted 
persons ought to be enhanced, and iberefore wishes to report to tbe Iligh Court, it should 
do so in separate proceedings and not keep the appeal undisposed of till the report is made 
and orders passed thereon * An appellate Court should not refer the matter of the appeal 

5 ( 42) 29 Ain 1942 Oudh 410 (418) 43 Cn L Jour 729 201 lod Cas CO Abdullah Shethh v 

Cmpfror (AIR 1926 AU 403 49 All 501 27 Cn Ii Jour 915 Joubted ) 

( 06) 3 Cfi L Jour 243 (243) 33 Cal 8. Vayanath r Emperor 
( 34) 21 AIR 1934 Slad 202 (202) 34 Cri L Jour 947, In re Narappu Eeddy 

6 


forfeited Tha Appellate Court can 


e the smoont of Ibe Becority forfeited t 
« r T.. ,ira 


Note Jb 

1 (C8)0EothM RCr C5 (63 G6). r^m}e«Doi*T Afeeajan Sftfi/fc 

2 ("SS) 10 AIB J929 CaJ 92 (93) so Cn EJonr 494. />»f« J/nndal t rmperer 

3 ( 33) 20 4IR 1933 Cal C39 (610) CO Cal 751 91 Cn Ii Jour 1072 Uafet ifeUa t Emperor 

Note 36 

1 pJl) 18 AIR 1931 Bom 629 (529) S3 Cn L Jour 77. Eayappa VyanXappa r Emperor 
[See CIO) 16 AIB 1929 All 685 (585) 51 VD 899 80 Cnl. Jour 90f SuBaw v AmpiTor] 
Abo fee b 397, Note 11 

Note 37 

1. ( >4) 11 AIR 1924 Bang 295 (297) 25 Cri L Jour 1803, Ot Tr t Emperor 
Note 38 

1 pel) IS'f All V\ B ISO (ISO) Empreis r Durga JVajaJ 
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tion of three days’ rigorous imprisonment and Rs 100 fine and m default one month’s 
rigorous imprisonment maj not bo an enhancement if the convict does not consider the fine 
of Bs 100 too heavy to pay*‘ 

■\Vhcro the accused were con\icted by Iho Magistrate under ss. 0C3 and 493, Penal 
Code but uere sentenced under s 863 onl> and subsequentlj m appeal were found guilty 
under S 493 only, it was held that the appellate Court could paas appropriate sentence 
under S 498 provided such sentence did not cveeed that passed by the Inal Court ** 

As a practical guide to the subordinate Courts m Burma, the High Court of 
Eangoon has laid dou n certain principles on which a whipping may he substituted for 
imprisonment See the undermentioned cases** 

An additional order for securilj passed tinder S IOC, sub-s (3), is not an enhance 
ment of the sentence ” As to whether an order for costs under s 31 of the Conrt-fces 
Act is an enhancement of sentence, see 6 SiCA, Note 8 

The provision against enhancement of sentence in this clause applies only to a 
convicted, person It docs not therefore preclude the award of rigorous instead of simple 
imprisonment to a person who has been bound over under chapter vni but who has failed 
to give the required security ** 

34 "Appeal from any other order" — Clause (c) — Clause (c) applies to 
an appeal from any other order, i e , any other order than an order of acquittal or of 
conviction ^ Thus appeals from orders under 8 514* or 8 135* can be dealt with under this 
clause In an appeal under sub-s (3) of S 250, the appellate Court can, under this clause, 
set aside the order for compensation though it cannot Kit aside the acquittal * 

The only orders that can ho passed m appeals from orders not being acquitta^®' 
convictions are those specified m this clause namely, alteration or reiersal of the order 
of the lower Court and those specified in clause (d), namely, amendment or eonsegutnlia] 

( 14) 1 AIR 1014 Lah 539 (539) 1915 Pan R® No 7 Ct 16 Cn L Jonr 603 Snpa Ham r 
(AUeting a seotsnee ol thtee months impmonmeot to one of one month s imprisonment and a 
and m default one month a farther imprisooment is not eohancement ) ^ 

( 26) 13 AIR 1926 Lah 543 (543) 2? Cn L Jonr 812 Sanskt Ham v Emperor (Where the accnw 
IS msolrent and unable to pay the fine aa elteretion of a sentence of two months impnsonmM 
Rs 50 fine or m default one month s further ImpnsonnieDt to sii week’s impnaonment and Es 
fine or m default farther imprisonment of six weeks is eobencement of sentence ) . 

[See also 1 16) 3 AIR 1916 Lah 130 (130) 17 Cn L Joor 212, Hlanehand v Emperor (U on ap^ 
from a sentence of one week s r gorous impn30DiD*Dt (part of which had already been ondergon I 
sentence is altered into one of fine of Rs 50 or id default one week s rigorous impusonmcn 
sentence amounts to an enhancement)] 

24 ( 14) 1 AIR 1914 All 530 (531) 36 All 485 IS Cnhioat 512 Emperor y Mehar Chand 

25 ( 38) 05 AIR 1938 Cal 439 (440) 39 Cn L Jour 684 Superintendent and lUmembraneer 0 } I’tJ 

Affairs Bengali HossemAlt , 

26 ( 29) 16 AIR 1929 Bang 177 (179) 7 Bang 319 30 On L Jour 936 (FB) Emperor y Chtt 

(Substitution of so stripes for three months ngorous imprisonment is enhancement) . 

( 32) 19 AIR 1932 Rang 150 (151 152) 10 Bang 317 33 Cn L Jonr 758 Emperor v 
ilyat (Period of imprisonment already undergone should be considered by appellate Court m in“ ® 
sentence of whipping ) 

27 ( 18) 5 AIR 1918 Nag 64 (65) 20 Cci L Jour 760 Sfal araj Svngh v Emperor 

( 19) 6 AIR 1919 All 375 (376) 20 Cn L Jour 302, ^a/arH«sram t Emperor tr^BU 

28 (36) 23 AIR 1936 Smd 188 (189) 30 Smd L B 32** 38 Cn L Joor 163 Emperor r 

Chahxlo 

Note 34 

I ' lalu Naidu 

■ jul Zaman y Emperor 

* ilasta y Emperor 

{ 12} 13 Cn L Jour 81 {31} 5 Smd L R 179 13 Ind Gas 223 Karam Bahadin y Emperor 

3 ( 85) 1885 Pun Re No 42 Cr, p 69 (89) Bam Kola ▼ Oanga (Case In reTision— Rensional Oo 
can under S 439 exercise same powers as those of an appellate Court under 8 423 cL(o)) Mnfa 

4 ( 32) 19 AIR 1932 Cal l^O (121) 58 Col 1436 33 Cn L Jour isg Surendra Bath r 
Chandra 
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or tnctSental orders, Tlicre is a difTerencc of opiDioa on the question whether m an appeal 
from nn order under S 119, an order for further inquiry or re tria] can bo ordered, one \iew 
liGing that such further inquiry or re Inal cannot be ordered® and the other Mew being that 
an order for further inquiry or re trial is an “incidental order" within the moaning of cl (d) 
and can be passed m such cases.® 

The word "alter" m clause (c), tboagh literally may mclude an alteration increasing 
the seventy of the pcnaltj'', cannot be so construed, the whole fenoi of the section shows 
that the Court has no power, bj alteration, to increase tho severity of the penalty imposed 
bj the trial Court ^ 

35. Subsequent events — Power to take notice of. — An appellate Court 
has to look to the offence as charged, and the conviction should not bo disturbed because 
it thinks that, owing to subsequent events, the parties may have committed another 
offence * Thus, facts which happened subsequent to the conviction or verdict cannot be 
utilised for the purpose of altering tho '\crdict or of reducing the sentence * 

But where, after the ^crd^ct of the jury, it was discovered that the foreman of the 
jury had taken bribe, the verdict was set aside® 

36. Power to direct sentences to run concurrently. — The High Court 
can, under this section, and S. SCIA of the Code, act under S. 397 and direct separate 
sentences in separate trials to run concurrently * 

37. Appellate Court cannot canvass previous convictions.— An appolfats 
Court cannot go into the legality of previous convictions or of orders passed against the 
accQsed * 

38. Appellate Court, when to report to the High Court. — \S’hcre the 
appellate Court comes to tho conclusion that the sentences in respect of the convicted 
persons ought to be enhanced, and therefor© wishes to report to the High Court, it should 
do so in separate proceedings and not keep lb© appeal undisposed of till the report is made 
and orders passed thereon * An appellate Court should not refer the matter of tho appeal 

5. ('42) 29 4IR 1942 Oadh 41C (416) 43 Cn L Jour 729 • 201 Ind Cai CO, AWiiKah r. 

Em^ror (AIR 1926 All 403 • 48 All 501 : 27 Cn L Jour 945 doubted ) 

COC) 3 Cn L Jour 243 (243) : 33 C»1 8. Dayanotli t Emperor. 

(’34) 21 AIR 1934 Mad 202 (202) I 34 Cn L Jour 947, In re Narappu Deddy 


Emperor . • . ■ 

forfeited. ' ' 

(•36) 23 All . • . 

(Person ordered to give secunty under Ch Mil falling todo to — ’Inal Mapstrate ordering tnat be 
should be detained in simple iBipnsoniDeiit— High Court in rerision can direct tbit the unpruonment 
should be rigorous )] 

Ko(e J5 


"I * jJIa T. Emperor. 


Note 36 

I. C31) 18 AIR 1931 Rom 529 (329) ; 83 CriL Jonr77, Kayappa ryan},appi t. Emperor. 

[Sr«('29) 16 AIR 1929 All 593 (5S3) • 51 All 6M • SO Cn L Jour 901, 5« Eera t, Emperor'i 
Also see b. 397, Note 11. 

Notes? 

I. (-24) 11 AIR 1924 lUng 295 (297) :SSCnL loot J303, On Per Empertr. 

NoteSS 

I (’94) lS-1 All K 130 (130), Empreu v. !>««»■ a Erasad. 




2236 [S 423 N 38-39] APPELLATE COUIITS POWEHS IN DISPOSING OP APPEAL 


to tbo High Court it should decide the appeal itself * 

39 "Any amendment or any consequential or incidental order” — 
Clause (d) — The appellate Court has under clause (d), power to make any amendment 
or any consequential or incidental orders that may bo just and proper ^ The wide power 
of making amendment under tho clauso must however, bo used with discretion so as not 
to prejudice the accused * 

Clause (d> deals with orders to bo passed after the appeal has been heard and 
cannot apply to matters that may arise pending appeal such as tho release of the appellant 
on hail * Kor can it apply to matters at the stage of admission of the appeal Thus an 
order cannot be passed under this clauso excusing the delay m filing an appeal after 
limitation inasmuch as the application of this Bcclton is legitimate only after the prehnunary 
stage indicated m ss, 421 and 422 has been passed, t e , after the appeal is validly admitted 
It has however been held in the case cited below* that an order dispensing with security 
by a person convicted under S 107 of the Code can bo passed fending appeal as an 
incidental order under clause (d) It is submitted that this is not correct Clause (d) should 
be construed along with the first portion of the section which makes it clear that an order 
under clauso (d) can bo passed only after perusing the record and hearing the appeal 
An amendment o! charge can properly bo done under this clause * 

^Vhether a particular order is consequential or incidental depends on the terns 
of tho order under consideration m each particular case and the circumstances m which i 
IS made ^ 

In Hehi S»n?h 7 Honpal Ehanda« a Poll liencb o5 tho Ssgh Comt ot Calcutta 
observed as follows , 


Consequential or incidental orders within the purview of the provis on m 
fall under one or other of the two beads 

Fust there are orders which follow as a matter of course bomg the 
complements to the mam order passed without which the latter would be 
or ineffective Such are directions as to the refund of fines realized from 
appellants or, on the reversal of acquittals as to the restoration of compensation pa 
under section 260 and for them no separate authority is needed 

Secondly there are orders which though ancillary in character ^9'^ 
than the support of a criminal Court 8 mberent jurisdiction and could not 
Without express authority 


2 (16) 2 AIR 1915 All 1S5 (186) 16 Cti L Jour 433 Emperor t JJohan Lai 

( 68) 9 Soth W R Cr 5 (5) Sreekusan t J ugal 

( 69) 11 Sutb W R Cr 24 (24) Queen t NuiioorudHeen „ . 

( 14) 1 AIR 1014 Low Bur 226 (226) 7 Low Bur Rul 251 15 Cn L Jour 667 Emperor v -iww* 

Also see S 438 Note 4 

T T T? /lOU) Eat 

1 ( 43) 30 AIR 1943 P C 19'> (195) 45 Cri L Jour 126 70 lad App 196 23 Pat 88 ILK ' . 

PCI 209 Ind Cas 276 (P C) Thakur Shah y Emperor (Sect on 423 and in pari cular su 


(d) g ves wide powers of ansendment in a cr mioal appeal ) .. rhnndrs 

( 36) 23 A I R 1936 Cal 5'>9 (533 534) 37 Cn L Jour lOO"* ILB (1937) J Cal 169 Jvfta* 

2 {4^30AIR1913PC19‘»(195) I LB (1944) Kar P 0 1 70 Ind App 196 23 Pat 88 45CnL 


Jour 126 209 Ind Cas 276 (P C] Thakur Shah y Emperor 


3 ( 34) 21 AIR 1934 All 845 (845) 36 Cr L Jour 177 Darjw y Eruperor 


4 ( 23) 10 AIR 1923 Mad 95 (96) 24 Cn L Jour 89 In re Uxtloor Moideen 

5 ( 3*’) 19 AIR 1932 All 680 (681) 54 All 861 33 CnL Jour 731 ^aiwafoo r Emperor ^ 

6 ( 43)30 AIR 1943 P C 19*’ (.193) 1LR(1914) Kac P C I 23 Pat 83 70 Ipd App 196 45 c ^ ^ 
126 209 Ind Cas 276 (P C) Thakur Sfah y Emperor (If however by amending e eharge ro 
any chance of injustice being done to the accused the Court should offer a new tr al on 


7^33) 2Va I R 1933 Rang 288 (290 291) 11 Bang 861 85 Cn L Jour 1 (F B) Jfo ^ 

Maung Po Iltuia 

8 ( 11) 12 Cn L Jour 529 (531) 12 Ind Cas 297 39 Cal 167 (FB) 



AFPELIiATE COURT’S TOWERS IN ClBTOSINO OP ATTEAL [S 423 N 39] 2237 

The principle in Mehi Singh's ease was followed by the Allahabad High Court la 
tlio midcnncntionod case ® The Rangoon High Court’* has honcvcr, di^entod from it 

The following hate all been held to be "‘eonseqncntial" or 'incidental ' orders 
uithtn the rncaning of clause (d) 

(l) An order for costs under s 149, sub s (3) h incidental to an order for possession 
under section 145 ” 

< 2 ) An order under s 517 for restoration of property to the person entitled may be 
passed as a consequential or incidental order 

(3) An order under s 520 See Notes on s 520 

<4) \Miere ft member of a Bench of M^istratcs has not signed the judgment, the 
appellate Court can, as an incidental order, send the case back to him for such 
signature ” 

(5) An order under s 31 of the Court fees Act (now S 54GA, Criminal Procedure Code) 

can be passed as an incidental order’* 

(6) An order under S 471 of the Code is incidental to an order of acquittal on the 

ground of insanity 

(7) An order sending a case back for re heanng can be passed under this clause ’* 

(8) An order directing refund of compensation on the setting aside of an order for 

compensation is a consequential or incidental order withm clause (d) ” 

Before the present Code, there was no provision corresponding to clause (d) of this 
section and it was held on the language of S 250, that it was the Magistrate by whom 
the ease was heard that could pass an order under that section and not an appellate Court 
The introduction of clause (d) would appear to mako a diilerence It has, however, beon 
held that an order under 6 ‘’50 is not ‘consequential’ or ‘incidental' to an order of 
discharge or acquittal and cannot be passed by the appoUato Court under this clause 
See also section ‘’50, Note c 


sation under S 250 u not conseqnentul on or incidenUl to order ol aequitUL) 

[See alio ( 33) 20 A I R 1933 Rang 288 (291) 11 Rang 3C1 35 Cn L Jour 1 (FD), ila Zlj/a Khxn v. 
ilaung Po Ultia ] 

11 (33) 20 AIR 1933 Rang 288 (‘’91) 11 Rang 351 * 35 Cn L Jour I (F B) 37* ifya Kk\n v 2rau»j 
Po Blwa (Such order my ho passed by High Court m reriaton ot order passed by Olagistrate onder 
Section 145 ) 

Also see S 148 NoteC 

12 1 2S) 15 AIR 1928 Lah 567 (567 568, 571) Itl Xah 187 ^ tJri Ij 3oux Sib Thiray v Emperor 
{ 06) 4 Cn L Jour 370 (371) SAUL Jour 770 1906 All W K 256, Emperor t Gopi 27atA (Order as to 

property which it did not preriOualy iocladej 

( 14) 1 AIR 1914 Cal CSS (660) IS Cn I< Joor 181, Ilagti Exivas r llanmalha Bath 
Also see S 520 Note 5 



King ▼ Kata Byo 

(*22) 9 AIR 19‘’2 Mad 54 (55) 23 Cn 1/ Joar 7|, A B Slahammad t Emperor 

( 15) 2 A I R 1915 Lov Bar 3( (35) : 6 Low Bor Rnl 290 26 Cn L Jour C70, Kmf^ror t Kga E 

Slavno 

16 ( 14) 1 AIR 1914 Mad 50 (51) 15 Cri L Jour 409, PuUie freieoulor t Barer VnilKirx. 

17 ( 03] 25 All 315 (316) 1903 AU W N 57, In the maiUr of Ssfiar ITuustri. 

18 ( 75) 8 Mad n 0 R TjJ (rii) 2WerSJ4 

19 ('ll) 12 Cri L Jour 529 (531 532) 89 Cal 1S7 13 Ind Cas 297 (FB). iteU Sinjh r ifangit 

Khanda (OTemLng 11 Cn L Jour 46 ) 

(’40) 27 AIR 27 AIR 1940 Rang 27S (379) 1940 Bang L R £02. King e ilg Kh%n Eaun; 

( 39) 26 A I R 1939 Bmd 821 (32‘') 41CrlLJo‘' L R (1910) Ear 119, £mperor t. ifJ 
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The folloxotng orders have been lidd not to be teilhin clause (d) : 

(1) Order as to costs of the appeal tfid/** or of tho adjournment of tbo appeal 

(2) Order setting asido an order nnder S. SI of the Court fees Act” {noa s M6A, 

Criminal Procedure Code ) 

(3) Order rcTierring the order of tho predecessor.” 

(4) Order staying criminal proceeding pending decision of ci\ d Court,** Bat where 

an order under S. 47C, suh s. (l), is act aside, proceedings under S. 476, sub a (2), 
which had been begun maj be stayed ni^er clause (d).** 

As to whether the appellate Court can cxpnngo tho remarks occurring m the lower 
Court’s judgment, see Section 5GIA, Note 7. 

40. Verdict of jury — Sub-section (2). — Section 418 provides that an appeal 
m jurj' cases is limited to questions of law * This sub section provides that an appellate 
Court cannot alter or reverse the verdict of a jurj* unless such verdict is erroneous owicg 
to a misdirection by the Judge or to a misunderstanding by the jnr>’ of the law as laid 
down by him.* This sub section should not, however, bo construed as controlling S. 415 
and as lajmg down that no question of law can be taken m appeal unless there is a 
misdirection by the Judge or a misunderstanding by the jury of the law as laid down by 
him Where the tnal is illegal in fact, it may bo set aside for that reason onl> and ro 
question of misdirection by the Judge or misunderstanding by the jury of the law 
arises at all * 


m}13 Am293SUh437(t37) 7LabJ33 37 Cnl,JoaT&7l>, Jrfa, Sfurarr SsrisEzn. 

('21) 11 AIB 1934 All 234 (32t) : 46 AU 60 : 25 Cri L Joor 967, Chtdx t. Eam Lai 

r06j 3 Cn L Jeor 441 (443) : 26 All 635 : 3 All L Jour 362 : 2906 All W K 14S, Empenr r Chilian 

I ” t ' * " *• Mm (So referenw to clause (d) was made) 

‘ . 362 ; 35 Cn L Jour 2 (FB), 2Ia il’ja Khxn r. 

• . • IfcJ. 414{FB).rflp(»>- CAaniT Sara; Prau** 

(’25) 12 AIE 1925 Mad 433 (440) s 43 Mad 262 • 26 Cn L Joor 707 (FB), Vffrapa Jfaidu r Jndaj/en- 
mal (It does not neeessard; foUow from ao order passed in revision ) 

[But see (‘14) 1 AIB 1914 Bom 123 (128) : 15 CnL Joar 523, J^mperor v Conpat SiMram] 

21. ('02) 1902 AU W N 69 (59, 60). Empenr r. Chhalrraj Smgk 

22 (’09) 9 Cn L Jour 83 (33, 84) : 31 Mad 547, Emperor t Maddipatla Sulbarayvdu 

23 (’29) 16 AIR 1929 Bom 309 (311) : 53 Bom 578 . 31 Cn L Jour 309, Emperor v. LahshmanBamSht^ 
24. (’31) 10 AIB 1931 Pat 411 (413, 414) : 33 Cn L Joor 147, Jagannath Aehraya v Rajagopalachan. 
25 (’12) 13 Cn L Jour 492 (492) . G Low Bor Rol 49 : 15 Ind Cas 492, Ega San Tin t. rmprror 

Note 40 _ »,j 

1. (’42) 29 AIB 1942 Oodb 221 (222, 223) : 43 Cn L Joor 416 s 17 Lack 516 : 193 lad Cas <i» 
Jagannath v Emperor (The qoestion whether a witness b or is not an accomplice is one for jn^ 
determine and it would amonnt to misdirection on the part of the Judge to eaj that a witses b so 
accomplice. The Judge ought to pdnt out whether there is corroborative evidence or not) 

(•34) 21 AIR 1934 Pat 309 (310) • 13 Pat 629 : 35 Cn L Joor 1104, Eanhak Ahir ▼. Emperor 
Alsoeee S 416, Note 2 

2. ( 38) 25 AIR 1938 Cal 51 (53) 39 CnL Joor 161 : ILB (1938) 1 Cal 290, GoZokc Befcary v Emptr^ 
(Misdirection — What amoants to — Failure to marshall endenee relating to each element of charge-J 

(’33) 25 AIR 1938 Cal 460 (463) ; 39 Cn L Joor 674, Ebadi Khan ▼ Emperor. 

(■36) 23 AIE 1936 Mad 516 (519) • 37 CnL Joor 909 ; 59 Mad 904,iJBfnasQl>apath» Gowndanv Fubiic 
Trotecutor. 

(■34) 21 AIB 1934 Cal 105 (111) • 61 Cal 6 ; 35 Cri L Jour 554, Khoda Eux Haji v Emperor. (^^ 
roents on behalf of the convicted person most he limited to the matters referred to in sub-s. 1 1 
Section 423 ) 

[Sm (39) 26 AIE 1939 Bom 4 " ' 

Soma (No Court will inter . 

the evidence, or because it • 

lightly interfere with the verdict of a jury with which the Sessions Judge has agreed vrouia w- 
reduce tnal by jury to a farce )] 

3. (’43) SO AIR 1943 Bom 74 (75) : 44 Cri L Joor 411 : 205 Ind Cas 411 (DB), JIatapratad v ’ 

(Verdict of jury contrary to binding rule of practico which baa practically the force of law t a 
evidence of an accomplice ought not to be acted upon onlees eorrobwted in material respccU.) 
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Section 537 proridcs that do finding, sentence Or order of ft Court of competent 
jurisdiction shall be reveraod ot altered on account o£ any error, omission or irregulsrity 
in anj proceeding or on account of finy misdiroction in any charge to the jury unless 
such error, etc , has occasioned a fathtie of jmttce Where there is an error of Ian or a 
misdirection bj the Judge or a misunderstanding by the jury of the law as laid down by 
him and there has been a conseqmnt crroncons \erdict and failure of justice, the appellate 
Court 19 entitled to interfere with the \erdict* W^ere there is no misdirection and the 


(’27) 14 AlR 1927 Cal 949 (950, 951) 23 Cn L Jonr 449, ^TasfW Ah v Emperor (Only two persons 

charged tor conspiracy betrceen themselvea and conricted-^Ooe ol them subsequently acquitted The 

coneiction of the other also should be set aside) 

(■26) 13 AIR 1926 Lah 193 (194) 27 Cn L Joar 793 Ftlept^unee v Emperor 
See also Ihe follcmng eases 

( 27) 28 Cn L Jour lOS (110) 99 Ind Cos 230 (Cal) Dasattla Kumar Oossatu v Emperor (No mis 
direction but rerdiet on mere speculation set aside ) 

( 31) 18 AlR 1931 Bom 311 (312) 55 Bom 435 32 Cn L Jour 1077, Emperor r Issuf Mohammad 
(Improper letting of eTideoce— Effect on jury — Verdict nmf be act aside ) 

(23) 10 AIR 1923 Pat 142 (142) 23 Cn L Jour 141, Sladdodar Earn r Emperor (Uhere during the 
trial before a jury the Public Prosecutor bod read an alleged confession of the accused wh ch not 
baTing been recorded according to law was ruled out as Laadmissihle, held that the irregularity ol 
allowing it to be read might have mrtuenced the romds of the jury, however carefully the Judge may 
have endeavoured to remove any impression caused thereby and that the accused was entitled to a 
re trial ) 

(67) 7 Suth W R Cr G (6) Queen v Chand Jiagdee (A conviction on do evidence » wrong in point 
ol law) 

(] . petition of 

4 Nee tAe /otmuinv 

( 43) SO AIR 1943 Bom 74 (7o) 44 Cn L Jour 411 205 Ind Cas 411 (DB) Malaprasad ^ Emperor 
(\ erdiet of jury in disregard of the rule that oocorroborated evidence of accomplice should not bo acted 
upos^ndge a failure to impress that rule upon jury amounts to misdirection ) 

(41)23AIR1941 Osdh 66? (577) 17 Luck 128 43CnLJour728 195 Ind Cas 371, Jtrnr JTuKita 
T Emperor 

(37) 24 AIR 1937 Pat 440(442) 39 CnLJoor919 16 Pat 413, Smjh v Emperor 

(08) 18 MadL Jour 641 (541) 8 Cn L Jour 397 4 Mad h T 194, In re Gangs Reddy Euehanntt 

• • • let 


ga 


• . direct 

■ * • • ■ . what 

( CC) 6 Both W R Cr 17 (17) Queen v Kkulub^Sheskh (Omission to point out to jury danger of relying 
Dpon uncorroborated testimony of accomplices) 

(12) 13 Cri L Jour 271 (272) 14 Ind Cas 655 (Mad) Vtnkallanr Emperor (Failure to bring to notica 
of jury fact of great importance elicited in cioss-esaminstion ) 

( t>') 10 Buth W R Cr 7 (9) Qam v ILimgopal (Charge not bearing character of tumming op of 
evidence) 

( 67) 8 SulU Cr 26 (27) Queen t SAeil Tufanx 

(67) 8 Suth \\ UCrl9(23 26) Queen v MausabJan, (Omis^n to advise jury not to convict upon 
uncorroborated testimony of approver ) 

( 20) 7 AIR 1920 Cal COS (693) 23 CH L Jour CO AnmudJio v J mperpr (Jndge not telungyiry that 
there was no evidence agamst accused ) 

C?!) 11 Bom lie RCr 166(169 170) Rg t SabAdran Jfutuadyi (refusal toadmit proper (vUence 
and fubsoijuenlly ailhdnwmg from the consideration of the jury evidence once legally adm.tl<d } 
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CIO) 11 Cri L Jont 683 (683, 631) 8 Ind Cai S73 (Mad) Puitic Proxeutor v Papakha (Telhag jmy 
to leave OQt of consideration evidence of vtitnesa and cetmctcd confession of aeeasM ) 


explain law to jor? sad 


■ ' •• <ian (lodge explaining away 

( 16) 3 AIR 1916 Mad 851 (854) 39 Mad dl9 16 Cn L Jour 291 Annava Mulhinyam v Emperor 
(Failure to warn jurf against considering Inadmissiblo evidence thougb consented to by the accused ] 

( 03) 1 Weir 446 (447) In re AfooAAand* Slamagaran 
( 03) 26 Mad 467 (468) 2 Weir 517, Guttala Hanuman v Emperor 

( 06) 4 On L Jour 602 (503) 1 Mad L T 350, Para Tkandan v Emperor (Omission to direct jury ta 
give benefit of doubt was under the circamstanccs of the case, held to be misdirection ) 

( 81) 10 Cal L Rep 4 (6) Jugut itohim Da$xe r Madhu Sudhort Dull 

{ 08) 6 Cn li Jour 6 (8) 35 Cal 631 7 Cri L Jour 599 12 Cal W N 774 Eatabar Ghox v Emprrer 
(Material ingredient of offence not stated to jory ) 

( 21) 8 AIR 1921 Cal 64 (65) 23 Cn L Jonr 344, Jtnnudii Chowkidar v Emperor 

(07) 6 Cn Ij Jour 78 (80) 30 Mad 44 A/nrt Fofdi/an v Emperor (Omission to lay down law by which 

jury are to be gnided ) 

( 08) 7 On L Jour 358 (358) 18 Mad L Jour 250 Jn re Aeehalha Prori (Telling jnry that confeasioos 
to police if followed by production of stolen property are admissible is misdirection ) 

( 08) 7 Cn L Jour 325 (327) 31 Mad 127 18 Mad L Jour 66 In re Sankappa Bax (Directing Jory 
that statement of witness before luvestigating Magistrate is strong evidence against accused ) 

( 18) 5 AIR 1918 Cal 314 (318) 19 Cn L Jonr 81 Asraf Ah v Emperor 
( 26) 13 AIR 1926 Cal 1107 (U09) 27 Cn L Jour 1402 Johur Shexkh v Emperor 
(26)13 AIR 1926 Cal 728 (730) 27 CnL Jour 898 Bert Ckaran \ rmprror (Omission to warn 
jury sot to take into account conviction of eo^ccused vitiates verdict ) 

( 26) IS AIR 1026 Cal 235 (238) 63 Cal 181 26 Cn L Jour 1677, Abdul v Emperor 
( 26) 18 AIR 1926 Cal 226 (227) 26 Cn L Jour 1021, OadadAar Sarkar v Emperor (Charge to jory 
should not tend to make the jury forget distinction between knowledge and mere suspicion on aeeosea s 
part regarding oSence ) 

( 21) 8 AIR 1921 Cal 697 (693) 22 Cn L Jour C06 Abdul Bahm lltr v Emperor 
( 14) 1 AIR 1914 Cal 549 (650) 15 Cn L Jour 147, Ofel Zlollah v Emperor (Judges cpin«n 

expressed in dogmatic and unqualified terms held to be mi^iiection ) 

( 20) 7 AIR 1920 Cal 90 (91) 21 Cn h Jour 183 Emperor v Abdul Shexkh .. , 

‘ ^ ~ ror (Acquttsl 


( 98) 25 Cal 661 (663 564) Piru itfandaf v Queen Empress (Omission to explain law to jury ) 

( 98) 25 Col 416 (418 419) 2 Cal W N 347, Jfabt Baksh v Queen Empress 

( 98) 25 Cal 230 (231 233) Alx Eakxr v Queen Empress . 

( 96) 23 Cal 252 (2o3) Queen Empress v Imam Alx Khan (Non-direotion amounting to misdirect on } 

( 05) 2 Cn L Jour 311 (313) 1 Cal L Jour SSo Panchu ilarxdal v Emperor 
(1900) 4 Cal W N 67C (681) Saihu Sheikh v Empress 

(1900) 4 Cal W N 196 (200) Bdhmat Ah v Empress (Omission to point out circumstances favours 
to accused ) 

(1900) 4 Cal W N 193 (196) Sex Prasad Mtsser v impress (Omission to explain law to jury ) 

( 97} 1 Cal W N 301 (302 303) Tomjx Faramanxk ▼ Empress (Failure to put before jury 
ments which constitute oSence ) 

( 99) 26 Cal 49 (50) Basanla Kumar v Queen-Empress , >„ 

( 08) 7 Cn L Jour 315 (317) 7 Cal L Jonr 246 Kali Singh v Emperor (It is misdirection for 

to say that he sees no reason to d sbel eve a patticolar witness } 

(07) 5 Cn L Jour 424 (4‘’6) 34 Cal 325 Dasaralh Uondalr Emperor 

( 06) 3 Cn L Jour 144 (147 148) 10 Cal W N 163 Sourendra Nath v Emperor (Omission to wa 
jury that statement of one accused is not to be used against eo accused ) 

( 09) 9 Cn L Jour 404 (403) 32 Mad 46 1 Ind Css 867, Jn re Qiddigadu 
( 03) 26 Mad 38 (40) 2 Weir 733 Thandrapa ATicdufir v Emperor (Failure to tell jury that conies 
caused by promise is irrelevant ) 

( 98) 21 Mad 83 (90 91) 2 Weir 503 Queen Empress v Baman a-cept 

( 10) 11 Cn L Jour 657 (559) 8 Ind Cas 62 (Cal) Ai/ar Sheikh v Emperor (Asking jury to ^ ^ 
statement in tbe first mtoimation in preference to evidence m the case ) 

( 10) 11 Cn L Jour 638 (639) 7 Ind Cas 915 (Cal) Barendra Pal v Emperor 
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{ 10) 11 Cri L Jour 9 (10) 4 lod Caa S43 (Cal), FmperOr t iTnXuJ hdbtraj (Failure to place evi. 

denee fairly before jury ) 

( 30) 17 AIR 1930 Cal 370 (378) 53 Cal 96 J2 Cn L Jour 10 Qotcmmenl of Bengal v Santiram 
ATondal 

(•29) 16 AIR 1929 Cal 720 (727) 57 Cal 649 31CnLJone909 Khtro Mondal 7 Emperor (Direc 
tion to jury to consider question of yoluntary nature of coafesaioo ts misdirection ) 

( 30) 17 AIR 1930 Cal 270 (278) 57 Cal I2CC 31 Cri L Jour 12I}7| Pancftanoji Qogax v Emperor, 
(Omission to tell jury to reject eTidcnee of hostile iiitness altogetlicr ) 

(*26) 13 AIR 1926 Cal 534 (58o) 27 Cri L Jonr 125, Superxnfendent onrf Bememhrancer of Eegal 

Affairs, Bengali Sad/r Sail (Witnesses for prosecution not present— Court holding that there u 
no evidence and directing to return verdict of not guilty— It is nnsdireetion ) 

( 30) 17 \IR 1930 Cal 703 (709) 58 Cal 530 32 Cri L Jour 228, Eawab Ah y Emperor (bon 
direction amounting to misiireetion } 

(33) 20 AIR 1933 Cal 509 (511) 34 Crt L Jour 811, Ranjan y Emperor (Caution against 

approver s testimony being not sufficient in absence of independent corroboratory evidence not given 
—Convict on set aside ) 

(’31) 18 AIR 1931 Cal 617 (617) 33 Cri L Jour 40, D/iufmifA Jfondaf y Emperor (Wrong explana- 
tion as to pre^nmption under S 114 Evidence Act ) 

( 321 19 AIR 1933 Oudh 28 (31) 33 Cri L Jour 275, Emperor v Zamin 

( 34] 21 AIR 1934 Oudh 334 (359) 10 Luck 119 35 Cn L Jour 1066, Lai Befiart .Stnp/t v Emperor 
(Point of law as to necessity of charge for conviction not brought to notice of jury ) 

(25) 12 AIR 1925 Pat 797 (603 806) 4 Pat 626 27 Cri LJoor49, R pmStngh v Emperor 
( 80) 6 Cal 247 (349) 7 Cal L Rep 74. Oogun Chunder Ohose v Empiess (Judgment la eivii suit out 
of svhich criminal prosccut on anse referred to by Judge in bis charge to jury ) 

(’26) 19 AIB I9‘'6 Uad 370 (370) 27 Cri L Jour 176, In re Ambalain (Where lbs defence case was 
not adequately put before the jury and svidence was admittei which should have been excluded ) 

(’29) 16 AIR 1829 Cal 170 (171) 30 Cri L Jour 912 Duorkodus v Emperor (Non direction amount 
log to misdirection) 

S ( 46) 83 AIB 1946 Dom 38 (41) (FB), Ootl of Bombay v Abdul Wahab (Unanimous verdict 
of jury— Appellate Court will not interfere Qole>s it u satisfied that the verdi t is perverse and that no 
reasonable body of men could have arrived at the verdict at which the jury arrived ) 

(4‘>)29 AIR 1942 Nag 127(192)-'ILR(1942)Nag749 4lOiL Jour 18 203 Ind Cas 214 (DB), 
Goi(,C P aiidBerarv Jlaghuram Bodajt (No fundamental or glaring error of lew in Judges 
charge to jury— High Court will not toteefere ) 

( 41) 28 AIR 1941 Mad 708 (708) 43CMLJoufe24 196 Ind Cas 227 7a re Somanna 
( 41) 28 AIR 1941 Pat 362 (366) 193 lad Cas 107, BuAAort Gaps v Abdul llalim (Charge open to 
cm cism in some respects but fair as a whole— No ground lor reversal ol unanimous verdict of Jury ) 

(27) 14 AIB 1937 All 109 (109) 27 Cn L Jour 1355, Jiu Lit v Emperor. 

(II) 12 Cii L Jour 193 (195) 10 Ind Css 681 (C»l) Itashidwimani Emperor 
( 09) 9 Cn L Jour 567 (567) 32 Mad J79 2 Ind Ces 307, RuWic Prosecutor v Boniyirs Poffiyadu 
( 98) 2 Cal W N 702 (709 7l8) Queen Empress 7 Bhatrab Ohunder (High Court cannot go into the 
merits of the verdict in such a case ) 

( 2t) 11 AIR 1924 Mad 230 l230) 25 Crt L Jour 269 Mitliinavandi Thevan v Emperor, (Rherc 
misd rection to tl e jury is not proved the verdict of the jury will by upheld lu appeal) 

( 27) 14 AIR 1927 Oudh 649 (549) 23 Cn L Jour 9J7, Dabban v Emperor 

(3>) 21 AIR 1934 All 1032 (1033j 36 Cm L Jour 322 DanoAs Dar v Emperor (The High Court 
cannot go luto questions ol fact in such cases.) 

(27)14 AIR 1927 Pat 370 (375) 7 Pat 15 29CnLJour 692 ilam CAarifer Sing\ v Emperor 
(\A here the Iligh Court is of opinion that the accused ebould have been acquitted and tnat the verdict 
IS against the weight of the evideuce the Court may direct a copy ol the judgment to be sent to the 
Ixxtal Oovernment for necessary action ) 

(30) 17 AIR 1930 Cal 712 (713) 32 Cri L Jour 23C, Ilafttsh TfaUor v Emperor (It U for 

appellant to show afl rmatively that there has been misdirectioQ ) 

( 30) 17 AIR 1930 Cal 437 (439) 32 Cn L Jour 455 J/oAiuddia v Emperor 

( 93) 1693 Rat 644 (052) Queen Empress v Yesu (\oa-duection u not mirdireetion — Verdict will 
not Ic interfored with unless noa-direction amounts to misdinctma ) 

<20)7 AIR 19^0 Cal 271 (271) 46 Cal C3S 21 Cn L Jour 8. AfoAini ilohan v Emperor (Verdirt 
OQ clrcumrlantial eviderice slone— \o Interference.) 
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interfere, even if there ie a mistlireclion, tinlcss it has icsultcG in the verdict Icins 
erroneous'’ and has further occasioned a hiilurp of justice ’’ 

(1865) 2 Suth W R Ct 6 (5), Queen t. Qopaul Dm (PI«is that the prosecutor 19 nt feud with the 
prisoner nod that the prisoner's confes^OD rrae gisen at the instanco o( the police arc not grounds 
ol appeal ) 

6 (’40) 27 AIR 1010 Lah 87 (88) : 41 Cn L Jour 492, A. U. -Ufltliftrj Emperor. (‘Erroaeonj* 
esplamed ) 

(’32) 19 AIR 1932 Cal 474 (478) : S9 Cal 1361 ; 33 Cn L Jour 851, Saroj Kumar v Emperor, 

(’29) 10 AIR 1929 All 3G4 (304) 30 Cn L Jonr C22, Aldul Majtd Khan v. Emperor. (Court c! revision 
also cannot do so ) 

('08) 8 Cn L Jour 33 (3C) . 10 Rom L R 565, In re Shatnihulal Fteandai 
(’35) 22 AIR 1935 All 103 (105) : 30 Cn L Jour 612, Aett Khan y. Emperor, 

(’03) 27 Rom 626 (032) : 5 Rom L R S99, Emperor y. iruinun SAirram. 

(’89) 1689 Rat 452 (401), Queen-Empresa v. lilting. 

(’29) 16 AIR 1929 Pat 313 (316) : 8 Pat 3J4 ; 30 Cri t> Jour 721, Ham Das y. Emperor. 


jury and haring found afTirmatirely on that pomt postponing the case to another date m order to 
determine rrhethcr the misdirection had rendered the rcrdict of the jury erroneous.) 

(’09) 10 Cn h Jour 11 (12) : 8 Ind Cas 431 (Mad), ToofipoKi Rama Goundan y. Emperor) 

(See also (34) 21 AIR 1931 Cal 817 (949) : 62 Cal 337 ; 50 Crl L Jour 358, Jfu t. Emperor (Taaa 
appeal from a tnal by a jury, on a question as to miidiTcetioo as to endeoee, the High Court has to see 
srbether, on a proper direction and having all tbecireunistaoces before them, the jury, os reasonable 
men, would have found that the charge was proved.)) 

7. (’46) 48 Dom L R 103 (168) (DQ), Emperop y. Earhan Oayipah. 

(’43) 80 AIR 1943 I’ftt 163 (16 !)• 21 Pat 865 44 Cn L Jour 507 200 Ind Cas 865 (DB), Lokhene Saha v. 
Emperor (However perverse and didicult to understand the verdict of the jury may be, the appellste 
Court has no power to interfere unless there has been a failure of justice due to any mtadireetion or 
non-dircctioQ to the jury ) 

(’41) 28 AIR 1941 Nag 824 (326. 327) : 43 Cn L Jour 129 ILR (1942) Nag 510 197 Ind Css 133, In re 
narahehand Ohuiarmal. (If a Court after considering the evidence finds that, even if the misdircc* 
tion had not occurred, the jury could not reasonably have come to any other decision, it shoold not 

interfere ] 

(’40) 27 AIR 1940 Lah 87 (89) : 11 Cn L Jour 492. A H. Mathetes y. Emperor. 

(’37) 24 AIR 1937 Pat 263 (271, 274) • 15 Pat 817 38 Cn L Jour 673, SamBrcndrfl Simar v Emperor. 
(’36) 23,Ain 1936 Pat 46 (47) • 37 Cn L Jour 320. JIar* Slahto v. Emperor. 

(’09) 9 Cn L Jour 93 (93 ) : 4 Msd L Tim 483, In re Kavjan 
(’03) 5 Bom L B 207 (20S), Emperor v Apunna Dtvappa 

(’26) 13 AIR 1920 All 429 (431) 27 Cn L Jour 705, Dhirajt v Akas\, (Slisditection must have afleet™ 
jury’s verdict) 

(’27) 14 AIR 1927 Cal 680 (082) : 54 Cal 539 . 23 Cn L Jour 639, Ayitb Mandal v. Emperor. 

(’33) 1933 Mad W N 320 (323), Arumugha Coundan v Emperor. 

(09) 10 Cn L Jour 498 (499) . 4 Ind Cas 120 (Cal), Eeshab Pal t. Emperor, (No failure of ju‘-tice — 
No interference ) 


u Ckunder. 

ige has manifestly r“‘ 


wror. (Misdirection not 

(’66) 5 Suth W R Cr 80 (87, 93) . Beng L B Sup Vol 459 (FB), In re Elahee RuUh (Improper advie® 
given by a Judge to the jury upon a question of fact, or the omission of the Judge to give that 
which he, in the exercise of a sound judicial discretion ought to give the jury npon questions of far , 
amonnts to such an error In law m sumnung up as to justify the High Court, on appeal or revisi®*** 
in setting aside a verdict of guilty ) 

AIR 2934 Pot SD9 (3JD) ; 33 Pat &i9 : CnDJoar A}nr v Emperor (Proper 

direction to jury— Jury acting on evidence of approver — High Court cannot interfere ) 

(’28) 15 AIR 1928 Pat 326 (330, 333) : 29 Cn L Jour 325, JH. Champa Pnsin v. Emperor. 
sidenitions governing the appeal from the trial held with the aid of assessors differ greatly 
governing an appeal from the trial by a jury — In the latter case the appeal Is restricted by toe P 
visions of Ss 423 (2) and 637, whereas in the former case the vrhole case is before the appellate Ooai 
C33) 22 AIR 1935 All 103 (105) : 36 CA L Jonr 612, Asu Khan v. Emperor. 
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The admission of madinissiblo cMdcnce and tiio rejection of admissible evidence 
during the trial arc questions of law ^^hcre the Judge m Ins charge to the jury puts 
inadmissible evidence before the jarj or foils to warn them again«k considering such 
evidence, there will be a misdirection which will, subject to the provisions of s 537, form 
a ground of interference m appeal* \Miere inadmissible evidence has been admitted during 
the tnal but there b'va been no nnsditeclion, it wiU nevertheless be an riior of law and 
wiU subject to the provisions of 6 537, be a gfotind of appeal® 

MTiere a verdict is set aside on tho ground of misdirection or error of law, the 
appellate Court should ordinarily direct a re trial*® though where the Court is svtisfied that 
the evidcnco is wholly insufficient to support the Conviction ** or where tho accused has 
been sufficiently han'sod by repeated trials,** it may discharge or acquit the accused But 

also ('14) 1 tIB 1914 P C 153 (l&l) 16 Cti L Joar 326 (PC) Ibrahtm v Emperor (Objectionable 
CTidence not affecting verdict of jury— No miscarriage of justice ) 

( 26) 13 AIR 1926 Cal 147 (148) 27 Cri L Jour 277 Keramat Mandat t Emperor (Contravention of 
Jaw by tbe Judge on an asioiportant matter and liaiing a remote bearing on tbe question in i<sue 
does Bot jusUfj reversal of verdict of jury )] 

ANo see S 297 Note IS 

8 ( 41) 31 AIR 1944 Dorn 338 (310 343) (DB), Satfimita v Emperor 

[See ( 69) 12 Mad 196 (197), Queen Empress v Arumvgha (A Sessions Judge should caution the jury 
not to accept an approver e evidence unless it is corroborated It is a misdirection not to do eo)J 

( 31] 18 AIB 1931 Cal 66 (66) 32 Cri L Jour 421, Obcdaft Skextfh v Emperor (InndmimbJe evidence 
referred to in charge ) 

( 08) 25 Cal 736 (742) 2 al W N 484 JU^s P>ads v Queen Empress 
( 03) 27 Bom 626 (632) S Coro B B 599 Emperor v Waman Shtiram )J 

9 See ( 26) 13 AIB 1926 Bom 238 (240) 27 CnL Jour 481 Enl/iubuddin Shan v Emperor (Mis 
reception of evidence held on facts not to occasion failure of justice ) 

(31) 18 AIB 1931 Bom SIl (313) 33 Bom 436 32 Cn L Jour 1077 Jssuf Mohammad \ Enperor 
(Misceception of evidence which ro ght liave influenced tbe jury — Verdict set aside ) 

10 (’45) 82 AIR 1945 Dora 265 (268) 46 Cn L Jour 714 "20 Ind Os 182 (PB) Ceiernmenl of 
Bombay V Bashrath Bamnnas (Although High Court hos power to decide the appeal on facts after 
setting aside the verdict it is not desirable to do so when on account of misdirection the jury had no 
opportunity to appreciate the evidence in its true perspective) 

( 44) 31 AIR 1914 Cal 234 (233) I L B (1943) 1 Cal 181 46 Cn L Jour 31 215 Ind Cis 170 
Superintendent and Bemembrancer of Legal Affairs Bengal v Oolol Tikadar 
(26) 13 AIR 1926 All 429 (431 432) 27 Cn L Jour 785. 2)/ur<j;» v AKasi (It is onlj' under special 

circnmetanees that Court should order acquittal ) 

[S« also ( 19) 6 AIR 1919 Cftl 115 (116) 46 Cal 212rt 20 Cn^ Jour 225 JJeni iladhnb Sii'idu v 
Emperor (On appeal to tbe High Court the verdict of the jury vyas set aside with the reaiarlc that 
it would be open to the Crown to proceed further with the cose if it be so advised end that the 
accused be enlarged on bad till a fresh tnsl if any 7/eW, tbe order of the If gh Court was an order 
for re tnal aabject to the right of tbe Crown if it thought fit to withdraw the proceeding )) 

11 (71) 15 Suth W B Cr 37 (39 40) • 6 Beog L It App 108, Cwrc'* v Mohma Chandra 
( 02) 29 Cal 782 (791) C Cal M N 653 Jamtruddt ilasallt t Emperor 

(91) 2 Weir 386 (388) AiihaVcdalh ir«niram v Quern (Evidence worthless—No re-ltial was ordered ) 

( 26) 13 AIR 1926 All 4‘»9 (131, 432) 27 Cn L Jour 785 DAirayi v Alasi 

< 98) 25 Cal 711 (714, 716) 2 C V\ N 369 Tayt-ParanManiC* v Queen Empress (\owher4 does the law 
lay down that where tbe verdict of the jury is set aisiJe th* Court must necessarily direct a new trial) 

( 26) 13 AIR 1926 Nag 53 (54 55) 26 Cn I, Jonr 1090, liam Frassd v Emperor 

(28) 15 AIR 1928 Pat 3’G (335) 29 Cri L Jour 325, J/f Champa v Emperor (W hole case for pf^sc- 

culion found to bo false — Re-trlal not ordered ) 

(32) 19 AIR 1932 OuJh 23 (25) 33CnLJourl67 7 Loci 390 Silarimr Emperor 

( f/ii < c ii. vv II />. cA ^ r- « ' I re Ela\ee Bukih 

I ■ ■ I. ■ ■ . 207 Ind Cas 427 itt Chajj'an’i r 

I • • J.at« Court chocuea to reverre the te-d.;t 


I I ■ , — 

12 (26] IS AIR 1926 Ml 4’9 (431 432) 37 Cn L Jour 785 Dhiray, v JUii. 

[5eea’so( 31) 18 4IR 1931 Urn 311 (313) 55 Bom 435 . 32 Cri L Jocr 1077, Itiuf ilu’amnsJ 

t Amyvror (tccused yoosg and been in pruon for four monthi — Te-tnal cot o^er-d )] 
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can the Court go into the CMdenco find decide upon the facts whether, upon the nierib<, 
the decision is right nnd, if so, confirm the conviction notwithstanding a misdirection or 
an error of law? 


To this question the Privy Osuncil has, in the recent case of Abdul Hahtm v 
Ktng-Empcror^^ gnen a clear answer m the afiinnatne, and held that a re Inal need 
not he ordered m such cases PreMously, there was a conflict of decisions. In Wafadar 
Khan Queen Empress,^* it was held by the High Court of Calcutta that it was 

not open to the appellate Court to do so, the word "erroneous” according to that 
decision is not to ho read as meaning “wvong on facts," but as meaning that the verdict 
had been Mtiatcd and rendered bad or dcfcctivo b) reason of a misdirection or a mis 
understanding of the law The appellalo Court cannot determine for itself whether the 
verdict, ns a conclusion of fact, is right or wrong, as, to hold otherwise would be to 
substitute the decision of the Court for the \crdict of the jurj In Eomesh Chandra y 
Empeior}^ where inadmissible evidence had been rccci\ed but there was no misdirection, 
it was held that the misreceptioh of evidence was likely to ha\ e adversely affected the 
appellant, that the ^ crdict must be set aside on the ground of an error of law, and that a 
re trial only should bo ordered Referring to s 1C7 of the IR idcnce Act, which runs as 
follows 

“The improper admission or rejection of idenco shall not lo ground of itself 
for a newr trial or reversal of any decision m any case, if it shall aj pear to the Court 
before which such objection is raised, that independently of the evidence objected to 
and admitted, there was sufficient evidence lo justify the decision, or that, if the 
rejected evidence bad been received, it ought not to have varied the decuion,” 
it was observed that the section merely says that the improper admission of evidence is 
not a "ground of itself ’ for interference, that the fact that the trial is by a jury is another 
factor to bo taken into account, that the appellalo Court cannot say on th® pnocipls o 
'Wafadar Khan's case that there is other evidence which would justify the decision, an 
cannot confirm the decision unless it is satisfied that the lerdtct of the jUTU would h£^0 
been the same if no evidence had been wrongly received The High Court of Allahaba 
has, in IkTarnuddin v Emperor}^ followed the view of the Calcutta High Court as 
expressed m "Wafadar Khan’s case, and has held that an appellate Court has no power 
to look at the evidence and find the accused guilty of any offence with which he was 
not charged in the trial Court and which was not laid before the jurj The High 
of Bombay has, on the other haijd, held that, where a verdict of the jur> is vittatea y 
misdirection or a misreception of evidence, the appellate Court has power to convi 
acquit the accused as the evidence, according to tis own view, is or is not sumcien 
conv iction or, where the facts hav e to be determined and the evidence is of such a ebam 
as to render it difficult to pronounce any opinion on its character without bearing 
witnesses, to order a new trial” A similar view has been taken by the High Coi^ — . 


13 (’46) 33 AIR 1916 PC 82 (PC) 

14 ( 94) 21 Cal 9V5 (976 977) 

[S«e orso (’25) 12 AIR 19»5 Cal 161 (163 164) • 26 Cn L Jonr 307, Harenira Uaih J 
(Two points to be considered — (a) whether jury were influenced and (b) whether independen 
evidence there i? other evidence to justify verdi^) 

( 75) 24 Suth W R Cr 16 (20), Quten v Lvchhy Naraxa 

(1900) 4 Cal V? N 676 (581, 682), Sadku Sknkh v Emprtss (Qa»re )] j 

[See however ('30) 17 AIR 1930 Cal 199 (200) 31 Cri h Jour 737, Emperor r 
late Coart, where senteccs of death is passed against accused, can deal with the case at a 
consider whether verdict has been tightly arrived at )] . ) 

15 { 19) 6 AIR 1919 Cal 614 (518i 46 Cal 895 20 Cr L J 324 (21 Cal 655 and 4 C W N 676 Id 

16 (17) 4 AIR 1917 Alt 173 (175 176} 89A11348 18 Ctl L Jour 491 


nperor. 



JtJDGMCMS OF SUBORDINATE APIELLVTE COURTS 


IS 424J 2245 


Madras'^ and Lihoro’* and the Jadiciil Comnnaaioner’s Courts of Nagput*® and Sind** 
The Calcutta High Court also held a ennilar Tiew m the undermentioned decisions ** This 
conflict of decisions has now been set at n«t by Iho above Pruy Council decision 

There is no specific ptOMSvon in the Code that rcpu^ancy m the verdict of tbo 
jury js, as in Enghsli Jaw, by itself, a sufficient ground for quashing a conviction The 
powers under S <23 have, bonever, been heW to be largo enough to invoke the application 
of the English law rule inasmuch as it is a rule of practico based upon notural and 
substantial justice** 

IdTiero a Sessions Jndge, under fho erroneous impression that he vras bound to 
accept the verdict of the jury, did so and convicted and sentenced the accused, the High 
Court on appeal by the accused sot aside tho conMCtion and sentence alone (without 
touching the verdict of the jurj ) so that the Judgo might again have an opportunity of 
considering if ho should accept the voidict or exp^s disagreement with it and refer the 
case to the High Court It was pointed out that setbng aside tho conviction and seutcnca 
without affecting the v crdict of tho jury was not prohibited under sub section ( 2 ) ** 

424. * The rules contained in Chapter XXVI as to the judgment 
Judgments of aubordi of a Criminal Court of original jurisdiction shall apply, 
nafe Appfihte Courij so far as may bc practicable, to the judgment of any 
Appellate Court other than a High Court : 

Provided that, unless the Appellate Court otherwise directs, the 
accused shall not be brought up, or re<iuired to attend, to hear judgment 

delivered. > 

* 1832 . s 424 ; 1872 mnd 1861 w NJ 

(’G9) 6 Bom H C B Cr 47 (50, 61), Ittj v liamaswant MudaUor (Caie under the Code of 1661— If the 
appelkte Court thinks that it is meterut and bas prejudiced the accused, it may treat tha ease as If it 
had been tried with the aid of assessors and after axdodiog eucb evidence if it considers that tho 
remsiourg erideooe la safficient to emtata (be reniict (t may opboU (be coarictioa ) 

(■73) 10 Bom H 0 R Cr 497 (601, 602), Bey v Amtfta Oovtndo 
( 95) 19 Bom 749 (763), Queen £mpf*si r Itamehondra 
[See aUo ( 18) 6 AIR 19i8 Pat 201 (209J ; 19 Crt I» Jour 88C, Bam Bftaynan y EmfCTor (Admis'ion 
of evidence which shonld have been rejected — High Court con consider whether rest of evidenco is 
gnScieot to sostaio verdict)] 

Aha Bias S97,hotel3 

.r-.. . . ,»r, .n.AT, _ V T o ,.o«nv tia™ .(nn . ai Tr T Jour OlR • 190 



nee 


2 • ‘ . on 

• . , • • ■ • • the 

21 (39)20 AIR 1939 Snd 209 (211,213)' 41 Cri Ii J«ir29 ; I L R (1910) Kar 249, SJieicflrcm Jalvi- 
nand V t mptror (Wlien Ordering rc-irial what u better course stated ) 

(■25) 12 AIR 1925 Bind 110(123) 26 Cn L> Jour 761. Topdndns v Emperor 

(•271 14 AIR 1927 Sin 1 101 (107) • 21 Smd L R S58 S 29 Cn L Jour CO, Emperor t.Saran 

22 (32) 19 AIR 1932 Cul 474 (478) • 33 Cn L Jmr 661 : 69 Cal 1361, SarojEum-arr Emperor 
PSO) n AlU 1930 Cat 199 (JOO) 81 Cn 1, Jour 13T. Twyeror v DinahandJiu 

f^SOj IT AIR 1930 Cnf 370 (378) 32 Crt L Jout 10 J Cal 00, Uotemmenf o/ JJenyul v Santirom 
Mondal 

23 {*25) 12 AIR l92SCal501 (506,607). 2CCrtIiJ<wt6C2.y C Stn/elon v Emperor 

24 ( 37) 24 Ain 1937 All 193 (190) : 83 Cri L Jour 465 . 1 L « (1937) All 419, JSefiJta f Emperor. 
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Synopsis 


1 Legislative changes 

2 Scope and object oS the section 

3 Contents oi judgment ^ General 8ee 

Section 367 Note 4 

4 Points lor determination See Sec 

tion 267 Note 5 

5 Reasons (or decision Sec Section 3C7, 

Noto 7 


6 Remarks In judgment Sec Section S67, 
Note 8 

7 What the appellate judgment should con- 

tain 

8 Who can pronounce judgment 

9 “Other than a High Court ’ 

10 Elleet of non observance oI the provis ons 
o( this section See Section 637, Note 1“* 


NOTE to the Synopsis Bee the Notes indicated (or the (ollowing topics 


Appl cab I ty to appeals from orders under 8s 110 
250 476 and 1‘’3 (3) See Noto 2 
Benefit of donbt to accused See Note 7 
Comparison ■with O 20 B 2 See Note 8 
Cons deration of defence evidence though not 
referred to by vaVil See Note 7 
Consideration o( improper evidence — ^ Irregular 
See Note 7 

Death ot High Coart Judge without signing Sec 
Note 9 

D ctfttion of judgments Sec Note 8 
Inapplieablo to summary rejection under 9 12j 
See Note 2 

laeoasistent findings See Note 7 
Independent judgment ■with its expltfiit opinion 
See Note 7 


Judgment on merits even in case 0( default rf 
appearance See Note 7 
Judgment— To be definite See Note 6 
Judgment to ho seK-contalned and to g re InU 
analysis of evidence Seo Notes 2 and 7 
Judgment to bo temperate and sober and not 
satirical See Note 7 

Judgment written after transfer and pronounced 
by successor — Illegal. See Note 8 
No discuss on of evidence or statmeal o! 
^Kcre assurance ot careful conaiderat on •— N®* 
Boffic ent See Notes 2 and 7 
Points (or determination decisions and reasons 
See Notes 7 and 10 

Separate disco*? on and finding ns to each accosm 
^ Note 7 

* i>o far as practicable ’ Seo Note 7 
What are not proper judgments Seo hots 7 


1 Legislative changes This section nras first ictrofluced in the Code 

1682 , there has been no amendment to it sinco 

Even before tbo enactment of this section, the High Courts had insisted on tli® 
appellate Courts ivriting a proper reasoned judgment when nn appeal ivas dismissed 

2 Scope and object of the section — The object of the section is 
/irstly, to produce uniformity m procedure and to ensure that judgments of suborai^ 
criminal Courts are written lu such a way os to promote public confidence in * 
decisions and to safeguard them against the possible euggestion that cases ate disfos^ 
of without proper consideration* and secondly to enable the Hioh Court m revision 
grasp the nature of the case Without reference to the records* The High Court in cnim^ 


Section 424 — Note I - ^ 

1 ( 69) 5 Mad H C B App xii (in) (The High Court canoot revise the proceedings of appeuat® ^ 
unless reasons are set out ) , ai Pan 

( 76) 1876 Pun Eo No C Cr p 9 (lO) Ufom v Crown {This case was dissented from m 1881 f 
Re No 31) 

( 72 921 1872 92 Low Bur Rul 616 (517) KyaKaw t Queen Empress 
[See C?!) 8 Bom H C B Ct 101 (102) Ileg v l/oroba BhaAarji ] 

Note 2 , i M T 

1 (45) 32 AIR 1943 Oudh 52 (53) 46 Cri L Jour 684 220 Ind Cas 430 Mahomed MttsWJ'” 

SuftAraj 

(’12) 13 Cri L Jour 659 (560) 8NagLB8-l 15IodCaa97o Jairumv Emperor 
( 97) 19 All 506 (507) 1897 AU W N 142 (PB) Empress t Parideh Bhat , 

2 ( 451 3® AIR 1945 Oudh 62 (S3) 46 Crl L Jont 684 2®0 Ind Cas 430 Mahomed 

. ‘ tT 


eot 

( 17) 4 AIB 1917 Pat 336 (337) 18 Cri L Jour 750 1761) ralebitr Choicdhry t Emperor IA ju-#- 
even if it be under S 424 should conform with rules In Cb XXYI ) 

(*27) 14 AIR 1927 Nsg 68 (89) 27 Cri L Joot 1404 Jfarof* t Ml Easa Ba* 
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revison la a rule depends mnmlj upon the fining am\ed at Ij the loner appellate 
Courts on questions of e^ idence It is therefore the dutj of such Courts to see that their 
judgments are self contained and gi\c a full analjsis of the e\idenco ’ 

^^'bo^o an appellate Court merelj saja that it has \ery carefullj gone through 
the records of the ease and dismisses the appeal Trttliout a discussion of the evidence or 
irithout giMHg reasons the assiiranca of the appellate Court can hardly bo considered as 
a substitute for the judicial dcicrmination of the questions of c\ilencc invohed in the 
case Such a judgment is not 111 elj to msiire confidence m the trial of appeals in Courts 
lielovr * 

This section npj lies only nhen an appeal is admitted and heard under S 423 but 
not T\hcre it is summanlj rejected nnder s 421 of the Code * See also s 421 Note 7 

The provis ons of this section have been held to apply to appeals against orders 
passed under s llO® s 2a0’ and S I'C* 

3 Contents of judgment — General — Sec Sect on <167 Note 4 

4 Po nts for deiertn nation — Sec Sect on 3C7 Note 5 

5 Reasons for deeis on — Sc Sect on 367 Hate 7 

6 RemarVs in judgment Sec Scot on 367 hole 8 

7 What the appellate judgment should contain — The appellate judgment 
shoull complj so far as tnaj be practicable with the provisions of s 367^ Thus the 
appellate judgment should contain among other things the point or points for deterrainat on 
the dccis on thereon and the reasons for tbo decision ’ There i3 a difference of opinion on 

3 ( 43} 30 AIR 1943 Mid 60 (6G 67) 44 Cri L Jour ‘>87 '‘Oi Ini Cis Zi9 1 * rt Bonthu Appadu 
(SO) J7 Air 1930 Lah lOol flOol 105“’) 3“» Cri L Jour 271 Ahmad AU\ Emperor 

[See ( 40) 27 AIR 1940 All 80 (81) 41 Cri L Jour 249 liam Singh v Emperor (Fa lore to vrito a 
proper jadgment trould be to eaooatage eonricled persona to waste tbe r monej and t me of the n gh 
Court in maLmg appLcat oos in reruion )) 

4 (30) 17 AIR 1930 Lah 1051 (1033) 3^ Ce L Jour27l Ahmad A!i v Emperor 

5 (1900-0“’} 1 Low Bar Bui 270 {“>71) Tnany Ro V Croan 

< 93 1900) 1893 1900 Low But But COO (607) tfga Po Em r Queen Empreu 
( 99) 1 Bom L B 225 (2'’8) Queen Empress t Qopala 
( 95) 20 Bom 540 (541) Empress r R arubat 


tbe order was cot proper )J 

(But see ( 17) 4 AIR 1917 Tat 335 (337) 18 Cn L Jour 7oO pst) Tetebar fyhowihrj T Emperor 5 
•6 ( 22) 23 Cn L Jour 378 (378) 67 Ind Ca* 20» (202) (AU) Suaebri t Emperor 
( 13) 14 Cn L Jour 419 (4 0) 40 Cal 376 20 Ind Cos 403 Fido* Uossc i t Empererr 
( 16) 3 AIR 1916 All 197 (197) 17 Cn D Jour J09 33 AH 393 (394) Lai Behan t Emperor 
7 (22) 9 AIR 19“’“’ Pat 157 (153) fS Cei h Joar SCI Deo \arain ilahio t Chkateo Eaut 
a (->7)14 A1U19“’7 Cal2Sl(’S4) 54Cat355 tramiAAUr Madhu Sudhan Dxs (Pet ChoUuer J) 
Note? 

1 ('40)“’? AIR 1940 S nd 113 (114) 41 Cn L Jour 7»1 AMuf Aanm T Emperor 
( 37) 24 AIR 1937 Tesb 68 (69) 89 Cn LJoor 337 Abdul ITaAid t Emperor 
(*25) 12 AIR 19 5 Cut 266 ( 66) 23CnLJoar901 Gaharahj Emperor 

( 20) 7 AIR 19“’0 IjsI 335 (335) “>1 Cn L Joor *> 3 E ndraban t Emperor 
( 10) 11 Cri Ij Joor 346 (349) s 27 Cal 194 5lDdC«e099 Ham Lai Singh r HarieJ aran 

2 (4S)8“>AIR194SOudbS>(53) 46 Cn L donr 694 »- 0 led Cu 430 Mahomed Husiagitim r 

Suhhra] 

( 43) SO AIR 1943 Cal 466 (46C 46") 1 L It (19431 1 Col 4*’3 45 Crt L Joor 71 "09 lod Cas 105 
(BB) Atduf Cloni r Etngetor (IV cl* for deltnt cut on and iruscns for deruion cot s <en — Only 
defenre arguments and drfrncc case dealt w ih Case ii css of so proper judgment and K 537 
cure defect ) 
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the question TTbethcr, whoa the appellate Conrt agrees with the judgment of the loivcr 
Court and dismisses an appeal »t 13 sufficient merely to state in the appellate judgment 
I have considered the evidence and I agree with the 'Magistrate in his conclusions and in 
his reasons one set of cases holding that it is sufficient * another fct of cases holding that 
it 13 not BufTicient* and a third set of cases holding that it maj bo sufficient in a simple case 
but not in a complicated case * 

The true test would however appear to bo rcallj to see whether the judgment 
indicates that the appellate Coart has rcall> and not nominall} considered the case and 
arrived at an independent judgment* It is not nccc^sarj for the appellate Court to write 

f 41) 45 Cal W N 794 {795} Rajanx Kumar Bho nn»lt t F njeror 

( 1*’) 8 hag L B 84 (89) 13 Cri L Jour 659 15 Ind Cas 975 Jatram t mpwor 

( 40) 27 AIR 1940 All 18 (19) I L B (1939) All 8C5 41 Cri L Joor 2 0 Bansidhar 7 Emptror 

( 40} *’7 AIR 1940 S nd 113 (114) 41 Cr 1. Joor 7»4 Abdul Kanrrt r Emperor 

(38)25 AIR 1933 Cals'’ >(5'’3) 39CnLJoDr791 Tal c^ran t Pnys 

( 37) *>4 AIR 1937 Pesh 88 (89) 39 Cn t* Joor 337 Abdul ITahtd v Emperor 

( 3G) 23 AIR 1936 hag 160 (160) I L R (1937) hag 38 39 Crl L Joor Sapurao r Emperar 
( 33) 20 AIR 1933 hag 323 {3‘’3) 35 Cn L Joor 136 Jodht Ujjar Oond v Emperor 
( 10) 11 Cn I. Jour 349 (349) 37 Cal 194 5 lod Cas 999 Pam Lai Singh r Han CAaran Ahir 
{ 13) 14 Cn L Jour 570 (570) 1 Upp Bur Bnl 1C9 21 lod Cas 170 Nga Po Han r Emperor 
(2‘>)9AlR19'>2Patl67 (158) 23 Cn I. Joor 261 Dro Aarair* 1/aAro t ChhatecJlaul 

( 04) 9 Cal N xiui (xxu ) Ehhiar Khan v Emperor 

( ■’1) 8 air 1921 Lah m (10'’) -» Lah 303 ‘>3CnLJonr9 Datip Singh'* Emperor (An apFCUi» 
lodgment Trh eh the High Court noable to (ollov w tboot the help ct ong nol judgnsent u 
according to law ) 

tOo) 2 CriTj 3oarT70 U71) 3'*CaH78 EXcotfr* MuXer^ee t Emperor 
[See (4'’) 29 AIR 1942 Oudh 444 (445) 43 Cn L Jonr 761 ‘>01 Ind Cas 79l Debt Bayal 
(A jndgment ol an appellate Court sett og oot the case of the aceosed and the pros^ot ou 
dealing with the ev deece of both sides is a legal jodgmeot) . 

(9«)18y> All \\ h 60 (60) In lU tnafCer of tkt pcWion of Zafarycih dlx (Jodgmeot ps ^ 
10 re7tg on )] 

3 ( 97) 19 All 606 (509) 1697 All W M4'> (F B) Cueen Empress r Pandeh Shat 

• PalilbuTa liaoji Bala v Emperor 

EaU an Singh 7 Emperor 
Chum Si igh 

4 wee me uuea c eu 11 loot uuiea ^v} to ilt>) 

5 (•'>6) 13 AIR 19- 6 All 318 (318 319) 27Cr IiJoor449 SAanAar v Emperor 

( 31) 18 AIR 1931 Pat 379 (331) 11 Pat 143 Ct LJoar 1197 Agore Dulta r Emperor 

6 (23)l0 AIR19’3Eangl98(18S) l^ng 301 *>4 Cn L Jour 9'>0 BAag Y Emperor (It should cot 

be a mere supplement to the trial Court s jodgment ) 

( 40) 27 AIR 1940 AH 18 (19) I L R (1939) All 8 Cj 41 Cn L Jour 2'’0 Bans dhar 7 Emperor 

( 38) 25 AIR 1933 Cal 5'’'’ (5'’2 5'>3) 39 Cri L Jour 791 Kah CAaran t Prxya Hath (Appellate Conn 

, It riurt s judgment ) 

Emperor 

peror 

or 


( 84) 1834 Pan Tie ho 31 Cr p 56 (56) Haltm Sinph t Empress 

{ 31) 1931 Mad W N 119 (120) ATaniAa Redd* t Emperor , 

[See ( O’) 03 Cn L Jour 378 (378) 67 Ind Caa 20o(200) (All) Sunehm r Emperor (Perfunctory juug* 
ment had )] 

[See also ( 21) 8 AIR 19oi Oadh lO"* (Kjo) 24 Oudh Cas 230 Madad Ah t Emperor (No proper con 
siderat on of case against one accuseA) 

(*05) 10 Cal W N xxxtx (xxiii) EAajabat Sinjrh v Emperor 

(•07) 6 Cn L Jour 137 (137) (Uh) ilohammad Shah t Emperor (Where the appellate judgment o ^ 
not show that t eiamined the ee deoce it becomes necessary to examine the case m oeta 
revM on )] 
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fi lonj; nnd elalorafo ]u(Jgniont^ or ripwit tn fxtenso all tJiat has been stated by the trial 
Court® The judgment should, honever, bo uulcpcndcnt and self contained so that the High 
Court in revision innj be alio to follow it without rcfcranco to the trial Court's judgment 
It was held m tlic following cases that there was no proper judgment where it 
simply stated. 

( 1 ) 'T lia\c hcaixl tlic appellants pleader, and ha\c also gone through the eMdenco 

and read the judgment of the lower Court I do not see any reason to alter the 
finding of the lower Court”’® 

(2) “I see no reason to doubt the guilt of the accused The appeal is rejected 

(8) "I can see no reaaoti to avrspect tho evidence ns regards the filing of tha property.”’^ 
(0 “Read proceedings I sec no reason for interfering with the decision or sentence. 
Appeal dismiisod 

( 5 ) “After hearing the arguincnU of the pleaders for the appellants and examining the 

record, I am of opinion that the lowci Court had ample ground for convicting 
the accused of noting I do not consider the sentence too severe "** 

(6) “I am satisfied that the judgment of the Inal Court is substantially right”’® 

( 7 ) “I see no reason to distrust the finding of the lower Court The sentence passed, 

however, appears har'h I reduce the term of imprisonment to fifteen days ’ 


7. (*37) 24 AIR 1937 Tejli 83 (89) 39 Cn h Jour 337, Jbdul fTahd v Emperor. 

CSS) 15 AIR 1933 Lah 8G3 (863) ; 29 Cci L Jeur 705, RulisA v Emperor 

(■21) 8 AIR 1921 Lah 103 (102, 103J 2r.ab303 23CfiL2our9. DalipSinghr Emperor. 

('09] 0 Cri L Joar G3S (529} 3 lad Cm 22S (ill). Shutm Lai r. Emperor. (The question is not about the 
IcDgth o( the jadgment bat about the matter it contaios ) 

( 05) 2 Cri L Jour 170 (171) . 32 Cal 178, Ekeottrt Mukerjee r Emperor 

('64) 1684 Suth W R Gap Ci 6 (8), ^uesa e llurthur Churen Stngk (ippefiate Court eonflrmiog the 
decision oi lower Court seed not enter into prolix deitu) ) 

8. (’Jl) 1931 Mad W N 119 (119, 120), Stanxka Eeddt r Emperor 

(’17) 4 AIR 1917 Cal 285 (286) . 20 Cal W N 1298 (1300) ■ 18 Cn E Jour 294, Artndra Hajbansht r- 
Emperor. 

(’19) 6 AIR 1919 Cal 668 (869) 20 Cn L Joor 238 (239). Ku/tluddtn Sarhar 7 rmperor 

(*16) S AIR 1916 All 48 (49) • 17 Cn L Joae 461 (461), OnjMni v Emperor. 

9. { 40) 27 AIR 1940 All 18 (19) i I L R (1939) AH 865 ' 41 Cn L Joar 220, Banudhar 7 £mperor. 
(It IS cot enough for the appellate Court to say that aU poiots anaiug la case bare been considered by 
Court below and Late been correctly decided ) 

(’38) 23 AIR 1938 Col 62J (522) • 39 Cn I> Jour 791, /Jali Charan 7 . Prxya Eaih 

(’37) 24 AIR 1937 Fesh 89 (89) ; 39 Cn E Joar 337. Abdul ITahid t Emperor. 

( 37) 24 AIR 1937 Sind 28 (27) 30 Sind E B 383 - 38 Cn L Jour 363, 0/win Bus 7 Emperor (Appel- 
late judgment should not be supplementary to the judgment of trial Court ) 

(35) 22 AIR 1935 Cal 316 (321, 322) . 62 Cal 749 ’ 38 Cn E Jour 982, Abdul Rahman t. Emperor. (If 
appellate Court can gather Irom judgment of loaet appelUte Court whit vtj decision is that 13 
sufficient) 


16 ( 86) 13 Cal 110 (111), In re Rum Pat ilaght 
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<8) “I agree ^ith the lo^er Gjart that the opposite side is in cultivating rosaessionot 
the same 

See also the undermentioned cases ** 

Evidence must be discussed — The law of appeal constitutes the appellate Court 
a Judge of facts as completely ns the Court of first instance It is the final Court on facts* 
and the appellant is entitled to have on c^phcit opinion on the question of fact** It is 
therefore, the duty of a Court of oppeal to exercise an independent judgment in reviewing 
the evidence as veil as in determining questions of lav or procedure** 

The Court of appeal should discuss the evidence and probabilities arising from the 


17. (’21) 8 AIR 1921 Pat B04 (501) 22 Cn L Jour C50, Manila Majln v Emperor 
18 ('41) 45 Cal W N 794 (703) Rajuai ^umar DhowtntJe v Emperor (Appellate Court disposing of 
appeal m about four lines saying that “ the prosecution case Las been prOTCd beyond n shado* of 
doubt ”) 


secution TLe sentence la not too heavy The appeal is dismissed ’) 

( 40) 27 AIR 1040 All 18 (19) I L R (1939) AU 865 • 41 Cii L Jour 220, Bans\dh\ir t Emperor (R « 
not enough for appellate Couit to eay that all points arising in case have been considered by Com 
below and have been rightly decided ) 

(•40) 27 AIR 1940 All 80 (81) 41 Cn L Jour 249. Itam Sinjh v Emperor (Appellate Court 

hearing long arguments merely agreeing with what the trial Court said — Judgment not proper) 

(’37) 24 AIR 1937 Pcsb 83 (89) 39 Cci L Jour 337, Abdul TTofitii v Emperor (Appellate judgmeo* 
merely consisting of two words — “Appeal rejected” — Judgment is not proper) 

( 33) 20 AIR 193d hag 828 (328) • 35 Cn L Jour 136, Jodkx Vjjar Gond v Emperor 
follows — ”1 have gone through the record The conviction under S 419, Penal Code, is soood 
fine of Bs 30 is very light I see no reason to interfere and dismiss tbe appeal ’ ) 

( 17) 4 AIR 1017 Oudh 113 (114) 18 Cn L Jout 649. BanstiAar v. Emperor (Judgment as “ 
“It IS obvious that if one quarter of the evidence for the prosecuuon u trne, and I see no r*^ 
doubt that it is the appellant is the most proper person to be bound over under S 110 Crunin 
eedure Code ' — IleXd, there is no proper judgment j ' i » tme 

(’17) 4 AIR 1917 Pat 592 (593) 18 Cn h Jour 994 Shto Earayan Bout v Emperor (Merely ^ 
that ft detailed judgment bad been recorded by the trial Court and that nothing had been nrgeo 
appeal which aflected the reason given foe the conviction is no judgment at ah ) 

(’16) 3 AIR 1916 All 100 (181) 17 Cn L Jour 167 (167), BarM-on v Emperor (Judgment was as 
“It has been shown to be necessary to bmd these men over under S 110 , Criminal Procedace 
and after hearing arguments on their behalf I can find no reason whatsoever to interfere wi 
order ’ — Etld, it is no judgment ) un jj 

•( 85) II Cal 449 (450), Kamruddin Dai v Eonofun Mandat (la this case the judgment 
urged that the evidence is quite untrustworthy, and that the decision should be reversed T e 
tions have been gone through and commented on at considerable length Appeal Is dismissed ) 

( 88) 15 Bom 11 (12), In re Shxiappa (In this case the judgment ran ‘ The aflray was • 
up There is no ground for doubting the justice of the Magistrate’s finding that the ^ 

took part in the aHray The appeal is dismissed and the conviction and sentence are confirm ) 

X 84) 2 Weir 636 (536), In re Samshxr AU Shah (In this case the judgment ran ‘ U believeti 
prosecution evidence is snScient to warrant the conviction, X decline to interfere ' } 

19 ( 76) 1876 Pun Be No 6 Cr, p 6 (7), Turin v Crown* 

20 ( 24) 11 AIR 1924 Pat 380 (381) 24 Cn L Jonr 407, Jtwan Haul v Emperor 

-21 (24) 11 AIR 1924 Cal 616 (619) 25 Cnh Joai lOU, rnatulla Sarkar v Emperor 

22 ( 38) 25 AIR 1938 Cal 523 (522 523) 39 Cn D Jonr 791, Enf* CAarun v Pr»?/a djmeot) 

Court should not merely consider whether there are reasons for differing from trial Court 8 ja a 
(•17) 4 AIR 1917 Oudh 113 (114) 18 Cn h Jonr 649 (650), Bansidhar v Emperor 
(16)3 AIR 1916 AU 197 (197) 17 Crl D Jonr 309 (310) 38 AU 393 Lai Behan v 

(Appellate judgment must show on the lace of it that the Judge has applied his mind to a coaai 
of the evidence on the record and of the pleas raised ) 

(’90) 1890 All W N 148 (148) Queen Empress v Biikan 

(■15) 2 AIR 1915 Bom 1S9 (139) 16 Cn L Jonr 632, Beiendra Shiiapa v Emperor 
[See also ( 21) 8 AIR 1921 Pat 487 (487), Hannath Chowdhri v Emperor 
( 95) 1895 Rat 826 (827), Empress v Dagdv Cangaram ] 
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circumstances o{ the c-ise ” the rca'son for the finding should also bo stated The appcllato 
Court should record a definito finding ns to the guilt or innocence of tho accused 

Case of each accused should be const tered — ^\hero there nro more than ono 
accused the ajj^llate Court should discuss the cvidoneo ogninst cacJi nccnsed and giro ita 
finding ns to the guilt or innocence of each accused 

Court bound to considet the case on menis cien tchen accused ts absent '\\Ticn 

the appeal is once admitted it cannot he disposed of summarily If the appellant or his 
pleader is ab<icnt it is still the dutj of the appellate Court to go through tho record and 
UTitc a judgment m accordance uilh law*^ A judgment slating No one appears I see no 

23 ( 45) 32 AIR 1915 ^ae lie (117) I E R (1945) Nag 441 4« Cri L Jour 595 219 Ind Cas 320, 

ilahoned Hussatn r Emperor 

< 37) 24 AIR 1937 Nag 391 (395 396) I L B (1938) Nag 157 39 Cri L Jour 75 Raght nathmal 

Shermal t Patiram Soda Fat i (A mere statement m the judgment that the appellate Court baa 
gone carefuUj tbrough the «1 oto CTidenee and that tbere are many d screpancies <n the depos t ona o( 
^ritoesees is no d seuss on ot the evidence at all ) 

( 19) 6 AIR 1919 Tat (530) 20 Cri h Jour C4S (647) Darcgi Clutmar v Emperor 
( 24) 11 AIR 19’1 Tat 3aO (391) 24 Cn I. Jour 407 Jitnn Paut v Emperor 
( 04) 1 CetL Jour 305 (310 311} S3 Bom 479 6 Dom h R 324 Emperor » Bal Cangadhar TiW 
( 12) 13 Cn L Jour 713 (71“’) 10 Ind Cas 5‘*0 (Mad) Dal isu Lal^shmxjya y Emperor 
( *’5) 12 AIR 1925 Cal 266 (206) 35 Get h Jour 901 Coftar v Emperor 

< 26) 37 Cii L Jour 114 (114) 91 lad Cas 690 (Lab) Uuramal JU v Emperor 

( **8) *’9 C« Ii Jour 1031 (103'’) 112 lod Cas 359 (I^h) Dahp Sutgh v Emperor 

< 72) 17 Suth B Cr 59 (59 60) In re Ooomanee (An appellate Court 19 bound prec sely in the sama 
way as the Court of first lostooea to test the ev deoce estnoscally as well as Intr ns cally) 

[Se (27) 14 AIR ID’? Lah 797 (793) i>ardulStngh v Emperor 

( *’4) II AIR 1924 Fat 181 (18'’) "I Cn L Jour 181 Durga Styigh v Emperor (Appellate judgment 
sot refernsg to oral evidence bat drawiog inferences ItoindocumeaUasd probabJ ties of case— Strong 


(Order of 
re except 


lAir 


emarking 
•ards pro* 


26 (25) 12 AIR 19'’5 Mad 713 (712) 26 Cri L Jonr 1039 In re Cl inua J/anifcfcam 
( 40] 27 AIR 1940 S nd 113 (113 114) 41 Cri L Jonr 721 Abdul Karm v Emperor (Order under 
S 119 most contain a cons deral oa of the case of each aeeused separately ) 

<37) 24 AIR 1937 S nd 26 {*’7) 30 Siad L R 332 33 CrxL Jout363 Ghousbus y Emperor (The samo 

■ • Emperor 


■ ammad 


I ■ . * • • ■ frxndra Pajbanshi r 

Emperor 

{ 07) 6 Cri Ij Joar 427 (429) 35 Cal 139 Jamaif Jfufl el v Emperor (The oecess ty Is greater when 
a Utps number ot persoos are jointly proceeded against and directed to furnish seevrity for good 
behaviour) 

27 ( 45) S’ Ain 1915 Oadh 52 (53) 46 Cri L Jour C9I 2*»0 Ind Cas 4S0 iTaJiamed J/usfajm v 
SulAra^ 

^43) 30 AIR 1913 5f»d 9 (9 10) 4t Cri L Jour 195 20tlDdCas299 Jn re CAianafAarsbt 
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JUDGMENTS OP SDBORDIN ATE ArPELL VTE COUTTS 


rea-son to mtcrfcre I ilisniM tbo appeal, has b-Hin held to bo uol a prOfvr judgment** 

It has been held that even where the coanscl for appellant does not refer to tV 
defence evidence the Court should consider it and gne a decu-ion.** 

iltsccUancous — The appellate Court should give to the riccu-od the benefit of 
doubt, if, on going through the record**, it has rca-onablo doubts about the guilt of the 
accused** 

The judgment should bo tcmpcralo, sober and not aatincal’* The Court 'hould not 
give inconsistent findings.” It is irrtgnlar to consider evidence not properly placed befo-e 
the Court” 

As to the power o! the nppellalo Court to rai‘*o a plea of pnvatc defence on behvH 
of the accused when he has not himacU ni-od the point in the lower Court, ‘W the 
undermentioned case ** 

An appellate judgment should not imiaitc motives to the Judge or "Mag ‘rate 
whose judgment is under appeal’* 

8 Who can pronounce judgment —There is nothing m this Code corrc«rond 
ing to 0 20, R 2 of the Civil Procedure Code Whore, after the hcanng of a cnminal apical 
the Judge w as transferred and ho «ubeoquentl> wrol*. the judgment and forwarded the same 
to his successor who pronoimccd it, it to\s held that the judgment was passed wiibrnit 
jurisdiction and should bo set aside * 

\s to whether judgments can be dictated, «ee S SG7, Note S. 

9 “Other than a High Court *’ — The proviiions of this section apr^r 

to suborxlmate Courts and not to the judgment of a High Court the High Court ca^ 
undoubtedlj dismiss an appeal without givmg reasons.’ There is no provision m the 

023) 10 «R Pat 8C8 (3GS) 2 1 Cri L Joot 453, A fira Lai Jii% t r mpfror 
fO?) II Cftl W N CIXT7 (cxxxt) Aoa* v Fmj>eTor 

28 (16)3 AIR 1910 All 43(41) 17 Cn L Jour 353 (353) Tam B^aro« t rmperor 

f25) 12 AIR 19>5 Lali Oil (OU) 20 Cti L Jour 1J30 TAatur Sin;?i v Emperor (la thii «»* *''* 
pdgment was ‘ AppelKnt absent, watted till 12 noon. I see ao reason to interfere with the 
of the lower Court ) 

[S« also ( 23) 10 AIR 1923 r\t "O; (29S) 2CCnLJoat419 ruiir SAiA t Empertr 
absent — Pleader appearing after judgment signed — Appellate Court can do nothing )] 

29 (13) 14 Cn L Jour 419 (420) 40 Cal 3"6 20 Ind Caa 403 F»do» JTosjem v Emperor 
[S« pl7) 4 AIR 1917 Oadh 323 (323) ISCn D Jour 639 (6b0) Ef u t Emperor] 

30 ( O'*) 189s Pun Be No. 6 Ct p 15(17) JTouIa EolsA e Emprets. 

( 83) 2 VVcir 535 (53 j) J» re Tnloob Sahib 

[See fl?) 4 AIR 1917 Cal 792 (793) 18 Cn L Jour 69^ EofAat Af» v Emperor] 

31 (44)31 AIR 1944 Nag 136 (137) 1 L R (1914) Nag 176 45 Cn L Jout 766 215 Ind Cas 5" 

Emperor v Canpati Sitaram (CntiCbm of lower Courts judgment in unrestrained langaig* i* 
undesirable ) 

■ ' . • hoiTins Pellala 

* • T Fwperor 

mperor (If the finding 

Sess ons Court u inconsistent With bu condos on that would oalj be a ground for rehearing the appeai-1 
33 ( 37)21 AIR1937 Nag394(395) I Ln(1933)Nagl57 39 Cn L Jour 75 S>en«« 

T Pafiraw Sada Earn (Appellate judgment boaed on irrelevant matters and entirely on pohee repor 
— Appeal held should be re heard ) , 


34 (9'')21 AlJl’-’fr’S 1'’6) 1«99AI) WN 20*» Qtwn Emprest t TimwaJ. (The appeUat® 
eannot raise eneb a plea.) 

35 (b3) 2 Weir 533 (535) In reTaXodb SaJtth. 

Notes 

1. f31) 18 AIR 1931 Cal 637 (63«) S3 Cri L Jour 60 Jogesh Cfuindra v ;SHrfndra ifoAan- 
Notes 

1 C33) 20 AIR 1933 Pat 33 (40) 11 Pat 697 34 Cn D Jour 118 EuUtp Das v Emperor. 
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rrqiiinng tbe High Court after 1 rononncing a judgment in oren Court to date aud s gu the 
fame ‘\Micre certain appeals avcrc bcanl bj a High Court Judge and judgments wero 
delivered in open Court and tnl cn down by the judgment a\Titcr but the judgments were 
not "igncd owing to the death of the Judge it was held that re\ crthelcss the appeals should 
lie deemed to h■l^c been fmallj di«po^ of* 

10 Effect of non-observance of the provisions of this section — See S 537 Note 12 


425,* (/) Whenever a case is decided on appeal by the High Court 
Onler by High Court under this Chapter, it shall certify its judgment or order 
on apF''* *0 be cert fied to the Court by which the finding, sentence or order 
to lower Co irt appealed against was recorded or passed If the finding, 

sentence orv order was recorded or passed by a Magistrate other than the 
District Magistrate, the certificate shall be sent through the District 
Magistrate 

( 2 ) The Court to which the High Court certifies its judgment or order 
shall thereupon ma&e such orders as are conformable to the judgment or 
order of the High Court, and, if necessary, the record shall be amended in 
accordance therewith 

426«t (/) Pending any appeal by a convicted person, the Appellate 
«5u pension ofeentcncc Court may, for reasons to be recorded by it in writing, 
ptpdns appeal BclM«e order that the execution o( the Sentence or Order appealed 
of appetlaat on bail against be suspended and, also, if he is in confinement, 
that he be released on bail or on his own bond 

( 2 ) The power conferred by this section on an Appellate Court may 
be exercised also by the High Court in the case of any appeal by a convicted 
person to a Court subordinate thereto 

®l( 2 a) When any person other than a person accused of a non bailable 
offence IS sentenced to imprisonment by a Court, and an appeal lies from 
that sentence, the Court may, if the convicted person satisfies the Court that 
he intends to present an appeal, order that he be released on bail for a 
period sufficient in the opinion of the Court to enable him to present the 
appeal and obtain the orders of the Appellate Court under sub section (/) 
and the sentence of imprisonment shall, so long as he is so released on bail, 
be deemed to be suspended | 

*’l(2t) Where a High Court is satisfied that a convicted person has 
been granted special leave to appeal to His Majesty in Council against any 
sentence which it has imposed or maintained, or has been granted leave to 
appeal to His Majesty in Council against an order of the Federal Court on 
an appeal from the High Court involving the imposition or maintenance of 
a sentence it may if it so thinks fit order that pending the appeal the sentence 
or order appealed against be suspended, and also, if the said person is in 
confinement, that he be released on bail J 

* 18S2 S 43S 1872 S 292 J8S1 S 405 
f 1882 S 426 >872 S 281 >861 S 421 


(•20 13 Ain P nd 275 (276) 20PmdI.RP* 27CnLJoor3« PvarU r En^rror 
{ iO] 11 CrI li Jmir 818 (319) 87 Cal 191 6 Ind Cm 999 Tal t Hen CKaran A\,r 
2 ( 83) 30 ^Ilt 1933 Alt 40 (40 41) 88 All 182 SI CN4 I Joat 703 Pra2 UaJho Sin^h v En 
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at bad l^con bold that it could do so under ita ml erent jun-diction under S SCIA Bat tij 
MOW was di>aj iro\cd of m o (lcci<aon of the Trir' Council N\hich held that the Hish Court 
had no such inherent power ftrd that S 42r waa the ofiljr section which refers to the grant 
■of bail to a coniic/ed person* At the «auie time the Priv> Conned pcjcfcd oat 
<fe<in6iftt3 of conferring such n ponor on the High Court bj legisjatton. AroordingJp, 
aob-s (2 b) was inserted in this section W Vet 4 [IV] of 19JG, conferring on the High CoU't 
ibe above pouor 

8 Exclusion of time — - Sub-section (3) — Lnler sub section (3) uhen tbs 
appeal faifs (he tune during uf ich the accused is released under this section shoaH le 
oadnd«l in computing the term of which lie is sentenced But it js oalf when he y 
released and not x\ here hia sentence has been suspended tl at the term is to be cscludol ^ 

The suh^tion does sot mean that the penod during whicb a person i3 released 
under thia section should be excluded from the tem of ptini hmcnt to which be baa bc<-n 
sentenced tVTiat the subjection meam la ilmt in edetthiinf; the term, the pcral 0^ 
rclca-j should be loft out of account * 


42'7*'' When an appeal is presented under •[section 4UA« sub 
Arrest ofaeco^ia section (2) Or section 41?,] the High Court may issue a 
appeal (rotu aean lul, warrant directing that the accused be arrested and brought 
before it or any subordinate Court, and the Court before which he is brought 
may commit him to prison pending the disposal of the appeal, or adputhim 
to bail 

A Tb^-e *«nis wore tuis(t(u.'Ai for tbe word and figures Soetioa 41" bv the Cnnuid riwcdaa 
Amendiocnt \ct Wt3 ( 2 fi [WTIJ of Wl3) S 8 

1 Scope of the section — This «cction was idJed to the Code la JSs2* 
before It iTis added it was hold that the High Court had the power to re arrest tbe sccuku 
pending tbe disposal of an appeal against his ocquiUaLt This “cct on only ditu^ofy 
effect to that power* 


• 1882 S 427, 1872 and 1861 — 


Also sec S, 49^ Isote 4 and S 561A l»ote 5 , 

{See however pST) ?4 AIR 1937 hag ISl (18^) 3S Cn L Jour 394 ILR (1937) Sag 536 
Ahmtd T Emprrer (H gh Court has nO power to grant hail before appeal tp Cpancil la t- J 
■4 C45} 33 AIR 1945 r C 94 (97. «o) 72 Ind App 120 ILR {1045) Lah 57 46 Cn L Jont 66’ '^'9 
Cas91(PC) Jairam All V Emperor 

24oie 8 

1 pOl) 2 Weit 535 (S37) CoTernntnl I^tader x Eprfa ifoidin /loicffter 

2 (36) 23 AIR 19J6 AH 12(13) 35 Crf L Joor 14"9, Aerain SiagA T Ampfrw (The penod oimtg 
which a person is televised on bail cannot redoce Ibe tenn of senteacej 

<34| 21 AIR 1934 AH 845(845 816) 57 AH 264 36 Co E Jmir 177, Aarsu v Emperpr (Do) 

{See aho (36) 23 AIR 1936 All 107 (109) 5S All 699 86 Cn L Joor J55. Emperor e 
(IVr=oo bound over released on bail under i 499 — Period of releswr should be eiclodrf m **1^ * 

the lerni )] 

Section 427 — lloie 1 
J (19)2All340(34l 342) (RI» EmpreM o/ jMdw v J/anju 
<*76) 1 Cal 291 p’S2) Quten v (foiiind Teirari 
(See (1865) 8 Soth ^ IlCr4(5l C>uem t JUodawCjlatrtffjiar] 

(<?e#«lM(89) 1669IUtl7(l8) htg t GapoIaSAtnt. 

^70) 2 All 396 (3'9) Emprea of fnAta t Eori»e AalsA-) 

2 ( 67) 9 All 523 (529) 1SS7 AU W N 158,C»r«« 
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428.* (/) In dealing with any appeal under this Chapter, the 
ArrclutQ Court may Appellate Court, if it thinks additional evidence to be 
naVe laribcr eviaeneo necessary, shall record its reasons, and may either take 
-or direct It to be taken such evidence itself. Or direct It to be taken by a 
Magistrate, or, w^hen the Appellate Court is a High Court, by a Court of 
Session or a Magistrate. 

(2) When the additional evidence is taken by the Court of Session 
<3r the Magistrate, it or he shall certify such evidence to the Appellate 
Court, and such Court shall thereupon proceed to dispose of the appeal 

(3) Unless the Appellate Court otherwise directs, the accused or his 
pleader shall be present when the additional evidence is taken, but such 
•evidence shall not be taken in the presence of jurors or assessors. 

(a) The taking of evidence under this section shall be subject to the 
provisions of Chapter XXV, as if it were an inquiry. 


Synopsis 


1 2.«^s]atjv« changes 

2 Scope and ofaiect of the section 

3 ‘Appeal under this Chapter" 

A ' If It thinks additional evidence to he 
necessary " 

5 “Shall record its reasons 
< 'Direct it to be taken by a Magistrate ’ 


7 "SbaU eertily such evidence to the Appel- 

late Court, ' etc — Sub-section (2) 

8 Presence of accused while additional evi- 

dence IS taken— Sub-section (3) 

9 Procedure {n taking additional evidence 

— Sub-section (4) 

10 Appeal or revision 


See the Rotes indicated for (be following topics 


hOTE to the Synopsis 

Act 11 [\1] of 18 16 and rules— Further evidence by 
Iligb Court on appeal from Agent of Mewar 
Estates See Rote 8 

Additional evidence and Ss 195 and 476 See 
Rote 9 

Additional evidence not to fill up gap tn proseco 
tioB ease See Rote 4 

Additional evidence or remand under S 4‘^3 See 
Rotes 4 and C 

Additional evidence Where formal proof is 
wanted See Rote 4. 


Chemical Eiammcr’s report — Ro order ns to its 
admissoD — Rof record of reosoni— Effect See 
Note 5 

Di<cre(inD In taking additional evidence See 
Rote 4 

Disposal of appeal by apMllnte Conrt itself after 
fresh evidence See Rote 7 

Examiijat 00 of accused after additioail evidenco 
See Rote 9 

InappI cable to S 125 See Rota 3 

Inapplicable to S 437 See Rote 3 


* Code of >882 S 428 — Same 
Code of 1872 5 282 paras ], 3 and 4 


281 In any case m which an 
Appellate Court na j inquiry or a 
ma\e or direct further innocence of 
•enquiry inquiry and • 

be male and additional evidence to be taken 


When the evidence has not been taken before itself the result of the further inquiry and the 
additional evidence shall bo certified to the appellate Court and such Court sluU tl ereupon proceed to 
■dispo-o of the appeil 

Unless the appellate Court ctl erwise direct* the presence of the appelLint may be dispensed with 
•when the further inquiry is made or evidence taken 


Cede of 1861 S 422 


422 In any ca>-e In which an appeal ha* breo ailoaed it shall be competent to Ibe appellate 
Court if It thiuk further enqn ly or additional evidence npoo any point tearing 
tpielfale Court upon the goiii or innocence of the accused to le necessary, to direct toch enqu-ry 
nay direct further to be made and additional evidence to be taken. The result of the furlber enquiry 
enquiry dc and tl t add Uonal evidence tball be certified to the appeliato Court, and the 

appellate Court shall tbercopen proceed to pnss such jolgment sentence, or order 
as to such Court ihall seem rigl t. 


3CrPC.142. 
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APPEU^ATE COUBT MAT TAKE FUBTIIEB EVrDE^CE 


Inapplicable to S 47015. See Note 3 
Inherent power of supplementing cMdcncc tinilcr 
S 476B See Note 3 

Judgment after additional evidence — Original or 
appellate — Legislative changes See Nolo 10 
' Necessary ' — Explained. See Note 4 
No evidence at all — Section inapplicable See 
Note 4 

No record of reasons See Note 5. 

No reference to police for further invcaUgation 
See Note C 

No report or finding See Note 6 
Object of record of reasons. See Note S 


Object of the section Sec Notes 2 and 4 

Order for further evidence— Withdrawal of appeal 
and cancellation of order See Note 10 

Presence of accused — Legislative changes. See- 
Note 6 

Proceedings where additional evidence taben. See 
Notes 2 and 8 

I’roof of sanction under S 19G — Not proper See- 
Note 2 

Bccord of reasons Legislative charges. See 

Nolo S 

Sections 510. 375 and 430 — 0 41. B 27, Civil 
Ptocedoie Code See Note 2. 


1. Legislative changes. — Unfler the Code of 1872, additional evidence conld 
he taken only upon nny point "bearing upon the guilt or innocence of the appellant ’ * 
These words were omitted in the Code of 1ES2 


2. Scope and object of the section. — This section is analogous to o 4j, 
R 27 of the Ci\il Procedure Code, and enables the appellate Court to take additional 
evidence,^ hut having regard to the difference m language between the two scebons the 
decisions passed under the Civil Procedure Code are not a trustworthy guide in inter, 
preting this section * In this Code itself there are other sections which empower Courts ta 
take additional evidence See sections 540, 875 and 489 

The object of the section is to see that justice is done between the prosecutor and 
the person prosecuted ^ The object is also "the prevention of a guilty person's escape- 
through some careless or ignorant proceedings of o Magistrate or the vmdicabon of a 
wrongfully accused i^rson’a innocence, where the same carelessness or ignorance has 
omitted to record circumstances easential to the elucidation of truth ’ ♦ In Voradarajulu 
T Empcj C7 ,* 'Wallis, 0 J , observed 

"It would not . . he creditable to the administration of justice or m 

accordance with modern ideas on the subject that a conviction or a charge . ••• 
if otherwise sustainable should he up«et owing to a misconception on the part of the 
prosecution as to the proper mode of proving a statutory requisite [sanction of the 
Local Government under s 196], not affecting the merits, a misconception which 
was shared by the trial Jlagistrate " 

Another reason for the enactment of this section is to save pubhc tunc by taking 
only the additional evidence necessary instead of remanding the whole case for examining 
once again the witnesses already examined * . 

Section 428 — Note 1 

1 ( 75) 23 Suth W B Cr 34 (35), Shetkh Mohamad Golab y Mohabeer Stngh (Thus evidence bj to 
place of assault was field to fiavo no beating on th« merits of tfie case and the appellate Contt was 
directed to decide the case on tfie evidence already before it ) 

Note 2 f 

1 ( 33) 20 AIR 1933 Cal 364 (365) 60 Cal 814 34 CtiL Jour 320, Amarchandv Emperor (Noqnestionoi 
tafiing additional evidence but one of tefeniog certain matter to Local Government under Ordinance 
(10 [X] of 1932) B 48 (2) — 8 428, Cr P C , w ineppbcahle ) 

( 28) 15 AIR 1928 Bom 241 (242) ; 62 Bom 686 29 Cn L Jour 990, Baiisi Lol r Emperor (Evidence 
was admitted as there was no question of snrpnse m thw case ) m.,, 

2 {'28) 16 AIR 1928 Mad 1174 (1175) 30 Cn L Jonr 133. S«5ramQnvrf Iyer v Emperor (Ttis 
section 13 not limited to reception of merely formal evidence ) 

3 (’26) 13 AIR 1926 Lab 809 (310) 7 Lah 148 27 Cn L Jour 463, V Emperor (Evidence 

necessary for correct finding — Action under this eection u justified ) 


ing ils 
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The a<lditioiinl CMdcnec enn be taLcn in ftppdils ogain^t conviction or apiTcala 
against jicquittan It can bo taken for the prcwciition oi for tho defence® Section 807 
provides that tho High Court has in proceedings under tint section all tho powers of an 
appellate Court The High Court c-in therefore, on a rcfcicnco under S 307, call for 
further evidence under this section ® 

Section 439 also i lovides spccificiU} that the High Couit in revision may cverciso 
the powers under this “section 

Seo also the ea=o cited belou ** 

3 “Appeal under this Chapter” — Tho iioncrs under this section can bo 
exercised only v\hcre firstly there is an appeal and secondly tho appeal is one under 
this Chaptei (chaiter xwi) A inocccdmg under s 125 of the Code is not an appellate 
\ rocceding and consequently this section does not apply ' A proceeding under s 437 of tho 
Code 13 one in Tension and this section has no application to such a proceeding also ® 
An appeal under S 476B of the Code is one under cbaptci s\XV and not widei this 
Chapter and consequently this section does not apply* It has bouever been held in the 
undermentioned cases* that independentlj of this section the appellate Court m an appeal 
under s 4”GB has an inherent poaei (o itself take evidence and complete an enquiry 
uhich it finds to be incomplete See also section 47CDi Note 4 

An appeal under S 230, sub « (8), most bo considered to be ono unclei this chaptci 
inasmuch as the forum of such an appeal is to be ascertained only by virtue of tho 
provisions of this chaptci , the appeliato Court may tberefoio record additional evidence 
in such cases ® 

It has been held by the Oudb Chief Court Ibathn an appeal to tho Sessions Court 
from the judgment of an Assistant Sessions Judye tho former has no poner under this 
section to record additional evidence or to direct such evidence to bo taken and that tho 
language of sub s (i) shous that it is only when a Sessions Court is sitting to hear nn 
appeal from a judgment of a Magistrate that it has got sucli poucr® 

[S«(35)22 Aini935bas72j(T2:) 36 Cti LJeur 740 leiron v Emperor (It 

appellate Court coosiden additional ev deneo necesmry It should proceed under tins section— It cannot 
order a le-tnal with tbs cond t on Chat the ev dence already on record should l>e taken into 
consideration )1 

7 (14) 1 AIR 1914 Mail 6‘’S(C3I) 33 Mvd 10*3 15 Cn E Jour 230 re Siiiuu Gonndan 

8 ( 25) 12 AIR 1923 Mod 100 (109 111) 2.> Cn LJour 401 Jn rc ^7arapaiM J/enou 
( 28) IS AIR 1928 Mad 1174 (117o) 30 Cn L Joat 133 5u5r((maHM Ii/er v £> iperor 

9 ('29) 10 AIR 1939 Cal 244 (2tC) SO Cal 566 30 Cri E Jour 1031 D be idra Naraj/an v Emperor 
(*73) 20 Suth W R Cr 1 (5) Cuwi v Eoonjo 

Also see S 307 Note 11 

10 (35)2> AIR lOJS rat203 (209) 14lAt45> 36 Cri E Jonr lOiS Cal ATisIiiin Z>as v J mperor 


1 (19)6 AIR 1919 lat 171 (172) 20 CrI E Jonr2»I M4 Aaroin v rmprror 

2 (07)0CriLJour357(338) 0CalEJour25I Mont JXoavn r Jthtcar Churuhr 
(8’) 1682 All IV M4C(147J Empreur Sanirallia 

3 (2<-) 15 AIR 19^3 Mad 391 {392) 51 3I«d 603 29 Cri E Joar 415, 5omi ronnia Aomor r 

J’eriiJJfritrni Am 7o. 

( 10) 11 Cn L Jojr 2-0 f’^l) 33 tlid 90 5 Ind Cos 841 ATruftno /kdJy t Emperor. (Ca.^ under 

old S 195 Sob'S ( 6 ) ) 

{ 07) 5 Crl E Joar 2«3 (2*9) 30 Mad 311 17 M*d L Jojr l‘>3 2 Mai L Tim 84, /lima Iyer r 

VenXaleiehala Fadai/achi (Do) 

4 (31) 13 AIR1931 Ub7Cl CC ) 13 Lab 312 33 Cn E Jour 17S (TR' XHcnpof /In t Jlam 

(31) 18 4ir 1931 rd 115 (US) 25SolER63 33 Cn E Joar 43 /limeJurv/ r £»ia/’jw 
(*21) 8 Ain 1021 510.1 453 (451) 41 5l*d 47 23Cn EJonr 3~3 7n rr SutAiun (It tros olso heU 

that on •{'plicall n »Kalo't on order gronl ost tanetion was not on sprewL) 

5 (30) 17 AIR 1930Mo.l4'3 (444) 53 Mod 6-«4 31 Cri E Jour 602 Srmiai ? Jiij t JWj’ tTaVoS 

6 (35) 22 AIR 1935 OjJh 402 (403) 55 Crf E Joar 811 //wi L<il t rnfenjr 
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APPELLATE COtTBT MAY TAKE FURTHEB EVlDEhCE 


It bag been held m the undermentioned ease^ that s 4 of Act ii [xi] of 1816 read 
with R. 44 of the Rules under that Act, empowers tho High Court to resort to this section 
in appeals against convictions by the Agent of the Jlcwar Estates m West Ivhandesb 
See also the undermentioned case ® 

4. "If it thinks additional evidence to be necessary.” — It has been 
held m the undermentioned cases,* that tho power to take additional evidence should not 
he e^eicised for tho purpose of filhng n gap in tho prosecution case when the necessary 
evidence was a^allahlG to the prosecution at the hearing and ought to have been produced 
then In V aradai a]uhi Naidn v. Emperor,* Wallis, C. J, has held that action can be 
taken under this section to supply a defect in formal proof but that beforo additional 
evidence is allowed the Court should bo satisfied that the case is one of formal proof only. 
In tho cases cited below,* it has been held fhat it is not correct to hold that tho provisions 
of tho section are to ho invoked only for supplying formal proof In Akhtar Hussain v. 
Empcroif Maepherson, J , observed as follows : 

"In India the onus is jJaced on the Court not merely to listen to the evidence, 
but to inquire to the utmost into the truth of the matter, and so to secure justice 
Accordingly if anj restriction is to be placed upon the jiower conferred on the 
appellate Couit by S 428, it certainly cannot be Umt negbgenco or inadvertence on 
the part of the prosecution is to be allowed to effect a miscarriage of justice : on the 
contrary the enactment is, like the other provisions referred to, directed to the attain 
ment of justice even at a late stage m the proceedings, by the mtrodoclion of foifber 
materials which the Court judges to bo essential to a just decision of cn«e The 
conditions for the exercise of the yiower are set out m the section itself, and withm 
these limits it is contemplated that the power w ill be exercised . . .the appellat® 
Court 13 by no means condemned to countenance a miscarriage of justice because the 

7 (’16) 3 AIR 1816 Bom 313 (314, 315) 17 Cri L Jour 533, Emperor v. Khatpa Banehod 

8 (’84) 21 AIR 1934 Mid 55 (59) : 57 Mad 259 . 35 Cn L Jour 611, Mahomed 2fatna ifarike^" v 
Ahmad (Appeal to High Court from order ouder S. 19 of Fugitive Ofiendera Act, 1881 — High Court 
can direct additional evidence, though Act does not define powers of appellate Court ) 

Note 4 

1 ( 37) 24 AIR 1937 Mad 181 (181, 182) • 38 Cri L Jour 257. In re Hanumanthappa (The object of 
S 428, Cr P C , IS not for the purpose of enablmg the prosecution to produce evidence which conlQ 
easily have been produced at the first tnal — It is not to enable the prosecution having faded once to 
have an opportunity of trying the case all over again ) 

('35) 22 AIR 1935 Oadh 402 (404) : SOCaL Jour 844 • II LucL 231, ffort Lat v Emperor (If the 
Government Pleader takes upon himself the responsibility of not producing a certain eye witness, then 
it IS not the duty of the appellate Court to fill up the gap in the prosecution evidence by summomog 
tuat witness ) 

(■35) 22 AIR 1935 Mad 325 (326) : 37 Cn L Jour 99, 7n re United llotor Finance Co , Ltd 
(’25) 12 AIR 1925 Lah 85 (86) : 5 Lah 404 ' 26 Cn L Jour 820, Emperor v lasioanl Bat A Co 
(•82) 6 All 217 (221) • 1882 AU W N 227, Empress of Indus v Fateh 
(’74) 21 Suth XV R Cr 13 (14), Queen v Madhiib Chwnder Oir* 

(’13) 36 Mad 437 (467) 12 Ind Cas 961 : 12 Cn L Jonr SS5, Jeremiah v Vas 
(■20) 7 AIR 1920 Mad 928(932, 933): 42 Mad 895 20CnLJout 455 (SB), Varadarajulu Eatdu r 
Emperor (Per Sadasiva Iyer, J ) 

[See (’29) 15 AIR 1929 Bom 241 (242) 62 Bom 686 : 29 Cn L Jour 990, Dansilal v Emperor.'] 

2 ( 20) 7 AIR 1920 Mad 928 (929) : 42 Mad 885 20 Cn L Jour 455 (SB) 

3 (’46) 33 AIR 1946 Nag99 (104) • I L R(1945)Nag 809 (DB) Ajit Kumar x Emperor 
(’44) 31 AIR 1944 Oudh 243 (244) • 45 Cn L Jour 730 ; 814 Ind Cas 123, Bahu v Emperor (No 

and fast rule to fetter discretion of appellate Judge ) 

( 25) 22 A7B 1925 Mad 103 1109, 111) 25 Cn I/Jtmr 401, Jn re Ifara^na Afenott. 

(’29) 15 AIR 1929 Mad 1174 (1175) : 30 Cn L Jonr 133, Snhramanta Ayyar v Emperor, . 

[See also (’30) 17 AIR 1930 JIad 854 (855) 64 Mad 63 32 Cn L Jour 109, A'onifa Beddt v Uonga^ 
Babanna (Additional evidence which will explain, clear up or perhaps Supplement evidence 
support of a charge which has resulted m a conviction, can be taken ) 

(’26) 13 AIR 1926 Lab 309 (309, 810) 7 Lah 148 • 27 Cn L Jour 463, DiiUa v Emperor ] 

4 (’25) 12 AIR 1925 Pat 626 (528. 629) : 26 Cn L Jonr 1171 
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prosecutor or ercn the trial Court fails to realize the necessity of bunging certain 
evidence on the record even if that evidence is not purely formal ’ 

In the undermentioned Madras case® it has been explained that the word necessary 
does not import that it is impossible to pronounce judgment without the additional evidence 
There maj bo nian> cases where judgment can bo pronounced without any additional 
evidence but there an- caoca where it la ncccosary aa a general mcasuro of justice to record 
additional e\ idence 

The necessitj for taking additional evidence under this section must bo determined 
on the particular facta of each case * But it baa been bold that the necessity for additional 
evidence must bo apparent from the record in the cose and must not bo derived from 
external information ^ The discretion vested m the Court of appeal should not bo exercised 
arbitrarily® but onij when the mtcresla of justice demand such a procedure® 

No hard and fast rule can however, bo laid down Tho appellate Court will not 
exercise the powvr under this section when there la no evidence at all but where thero la 
some prtma facie evidence bearing upon the gudt or innocence of the accused, the 
appellate Court may act under this section ** 

It bwa beew held m. the followvwg caeca that the tating of addvtwwial evidence is not 
an improper exercise of discretion 

(1) IVhcrc tho trial Court fails to call witnesses viho are kuown to he m a position to 
speak to important relevant facta but wrbo have not been called by cither party “ 

5 l23lT2 AIR 19'’3llf8d"l08 UOSl ^S Cn E Jour 401 In re tlaranana Menon (la this case accused 
were allowed to adduce addit ooel evidence so that defence inaj have every opportunity ol putting foi 
ward anything that might help their case) 

6 (ll)X2CriLJoarf>39(SdO S91) 80 Mad 457 ISlndCasHOl Jertmioh^ Vas (The language 
of the sect on seems to indicate cases where the evidence on the record is unsatufactory or leaves the 
Court m itate of doubt ) 

7 (06) 8 CriL Jour 234 (236) 12DurLIt21 Emperor^ KgaPoGji (AfCdavits showing that 
the evidence of civil sargeon was incorrect as the &cts were not accepted as fs was held that they 
would throw entirely new aspect on tho case ) 

8 (10) 11 Cti L Jour 671 (374) 8 lud Ca$ 145 (Mad) In re Lluimi Luxurnan <lha>tbaga 

( 20) 7 Ain 1920 Mad 9‘>8 (030 933) 42 Mad 885 20 Cri L Jour 455 (SB) Veraiarajulu r Fmperor 
(Discretion should be eserc sed ogiiust the accused only in esceptional cases ) 

( 82) 6 All 217 (221) 1882 All W N 227 Empreu of India v Feteh 

9 (35)22 Ain 1935 All 63 (84) 36 Cri L Jour 117 Smyk v Emperor (Prosecut on bound 

to produce a certain report not prodne ng it — Accused applying as soon as it comes to his knowledge ) 

(31) 1931 Mad V, N 731 1732) Subba Tedrf. r Emperor 

(28)15AIRig28Botn24U243) 50Boin666 29 Cn L JOur 990 Eansifal v Emperor (In this case 
there was no surprise — Evidence bad been already tendered but it was such aa should cot have been 
admitted by the Inal Court — Jlcld appellate Court was justified in taViag additional ev dence ) 

(01) 25 'lad 627 (631) King Emperor j I Alexander Allot* (Attention was not clearly drawn m tnal 
Court to an important question in the case ) 

(23) 10 Allt 19 ’J Mad 600 (601) 24 Cri LJoor403 InreChelaneherri Ayartma 
1 83) 1893 lUt 190 (191) Queen Empress ▼ Skiuanna (OOeOce of b gamy—Fact of first mamage was 
unconl* Bted in Courts below tbc 11 gh Court directed evideijoo to bo taken as to truth and legality of 
tho first cnarnage.) 

( 2J) 8 AlU 1921 All 215 (216) 27 Cri L Joor 813 Aayina r f mperor 
(S«(83)5A11217l2'’l) 1682 Ail N 227, Empress o/ /ndi* v Faith 

(-jO) 16 AIR 19’9 Cal 241 ( 46) 66 Cal 566 SO Cn I. Joiir 1031, Dehendra Aaroyait t Emperor 
(■21)8 AIR 1921 Mad CS7 (688) 23 Cn L Joor 700 In re /lamosicami Tersn) 

(Fcealso (14) 1 AIR 1914 All 538 (540) 16 CnL Joor 49 Ael t Emperor] 

10 (44) SI AIR 1914 Ondh 243 (244) 45 Cri L Jour 730 214 Ind Cas I’S Ealu v i mperor 
(Where in a case under S 110 Cr P C., the Fes lOns Jodgo In ari**! being qo te convinced by lie 
prosecut on evidence, remands the case and orders the taking of freab evidence as he ihooght li 
necessary to have It on record and for which he has recorded reasocs the order though rather csosual 

• a* -—->»■» X* t rule to fetter the discretion cf the 

• * l,date'hand iSuXhopadhys (larErop J) 

, . • 1 Cn L Jour 546 219 Ind Cat 255 (DD 

G\r)ananJan Sinjh r 1 mperor (summons iwoed to dtfence witness — Acc- wd int-ilirg cej I i 
attendance— Appelate Court iboulj give -tyneder^ 429 to etam ae such w taeta) 
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(2) TThcre the Couit of first instance rcloses to tahe the ovidccco offerofi either on the 

erroneous view as to its inafimis’ibility or for any other reason.^* 

(3) Where an appellate Court finds that ceilain documents admitted m evidence have 

not been proved according to Ian, that the G\aminatioo of the accused under 
S 342 13 not satisfactory and that the accused should he examined afresh 

(4) Where the prosecution witnesses have not hcen cross examined at the trial, the 

'witne'ises not having been recalled after charge, and the accused wishes their 
e\idcncc to ho hroughb before the appellate Court 
(6) Where the accused complains that a confession has been obtained frotn him by 
undue influence or force and nheio the trial Court fails to inquire into the 
allegations 

(C) ^Nlicro the accused is said to be insane and the medical or expert evidence has 
not been taken on the point’® 

The Court of appeal has also under S 423, the power to remand the whole case for 
re trial ” Whether a leraand under that section or taking additional evidence under this 
section 13 the proper procedure w ill depend upon the facts of each case but where an 
illegality in the conduct of the case has been committed, ns for instance, the non compliance 
With the provisions of s 25G or S 342, the proper course would be to remand the cose ’ An 
order setting aside the con\ iction and sending the case hack for further evidence but not 
for complete trial 13 illegal 

Whe.i:e. ua of tha aUegeAiows m th^ gtowwds of oppeal as to what happened m 
the trial Court at the tune of pronouncing judgment it became necessary to ascertain the 
truth of the allegations and the appellate Court summoned and examined the Magistrate 
of the trial Court it was held that the eiidence so taken was not covered by this aectira 
but that the appellate Court had power to enquire b> report or otherwise what transpired 
m the Magistrate's Court and that the appellate Court’s procedure in making the enquiry 
w as not wrong _ 

( 42) 29 AIR 1942 Pat 143 (144) 43 Cn L Jour 134 • 197 lad Cas 213, Bhola Hath v Jilendra Hath. 
(Handwriting expert may be examined ) 

( 38) 25 AIR 1938 Mad 900 (902) • 40 Cn L Joat 35, In re Donald Dixon (In Buch a ease, the appellate 
Court sbould avail itself of the power under this section ) 

12 (96)19 Mod 375 (381) 6^ Mad L lour 195, Q«c«i-Enipres5Y IVasami (Ihece was refusal to 


13 ( 36} 23 AIR 1936 Pat 438 (43 • ' 

additional evidence to bo tal>en 

at the same time ) 

14 ( 38} 25 AIR 1938 Cal 781 (782) I L B (1939) 1 Cal 205 40 Cn L Jour 47, Mnmh* v Utaaffar. 

: nprrss ▼ Bhagi (Case of retracted confession ) 

Kaihtnath 
V Ganu Dapn 

I T Shnfilt Alusfa/d 


■ V Emperor 


^ ' aatnam v Corporation of 

Calcutta (Case of great pubbe importance — Be-trtal was ordered ) 

19 (29) 16 AIR 1929 Bom 309 (310, 311, 313) 53 Bom 578 31 Cn I- Jo“r 309. Emperor 

Lakshman Damshet 



T Emperor 
. re Fattabhiramayi/a 
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5. “Shall record its reasons.” — Tho proMSion T\fl3 first introduced in the 
1898 Code ^^^^one^cr additional evidence is now taken under this section reasons for the 
same should be giv cn * This provision is a gnaranfee against tho nppollato Court evcrcising 
its powers arbitranlj ® 

In an appeal against tho conviction of an accused for possession of cocaine, the 
Appellate Court sent for the Chemical Evamioer's report nhich was not tendered in 
evidence m tho lower Court, and without any formal order admitting this further evidence 
and without recording tho reasons for taking such additional ev idencc, admitted the report 
-and ultimately dismissed the appeal It was held that the additional evidence ought not to 
liavo been perused m appeal unless the provisions of this section wero complied with* 

It has, however, been held that the mere fact that I'easons bav e not been recorded 
is not an illegality vitiating tho tritd and tbat tho defect is curablo under S. 537 if it has 
not caused a failure of pistice * 

6. “Direct it to be taken by a Magistrate.” — The Court can only direct 
additional endenco to bo taken by a Magistrate It cannot call for a lepoH from such 
Magistrate* or a finding on such additional evidence* and act thereon,* nor can it send 
the case to the pohea for further investigation.^ 

A Court or Magistrate who is directed to take additional evidence can take only 
such evidence as has been directed or asked to be taken, and not more, whereas if tho 
case ta cenvanded under s tho accused is entitled to lead such additional oridonco ns 
he may desire.* 

7. “Shall certify such evidence to the Appellate Court,” etc. — Sub* 
section (2) —The Magistrate directed to lake additional evidenco under this section should 

- , 

1. ('24) 11 Allt 1934 All 193 (194) i 2(3 Cn b Jour 200, Walt Uuhammad t rmperor. 

(’26) 13 AIR 1936 Lab 309 (309) i 7 Lab 149 . 27 Cri L 3oar 463, DuUa v. Emperor. 

■<'10) 11 Cei L Jour 571 (374) : 8 Ind Car 143 (Mad,. Xn re Bhamt Luxmon Shanhaga. 

i'lO) 11 Cri L Jour 734 (734) i 8 lod Gas 943 (Uad), In re Chnlalapudt Eoltak (Appellate Court in 

admitting odditioaal efidenee did aot conform to tbe ptOTuioos of tbis section — Tbo appeal was 

directed to be reheard ) 

-2 ('20) 7 AIR 1930 Mad 939 (933) : 42 Mad 885 . 20 Cn L Jour 4S3 (SB), Varadarajulu ^aidu v. 
Emperor. ’ 

3. (34) 11 AIB 1924 All 193 (194) r 36 CnL Jour 200, Walt HTuhamnad r Emperor. 

4 ( 30) 17 AIR 1930 Mad 493 (484) : 63 Mod Cd8 : 31 Cri L Jour C03, Seenuih y Abdul 
.('ll) 12 Cn L Jour 340 (241) : 10 led Gas 290 (Mod). Emperor r, Eaman Denu, 

[flee ('10] 11 Cn L Jour 734 (734) : 8 lud Cas 943 (Vfad), Jn re Chtnlalapudt EoUalt, (la this com 
reasons were not recorded aod the ludgment seemed to be influenced bj irregularlj* admitted additional 
eTidenee— Re 'heating ol appeal was ordered 

Note 6 

1. (’23) 12 AIR 1925 Tat 450 (453) : 4 I’at 204 • 27 C« L Jour 521, Cuht Zlvan y Emperor (A report 


• . r (Section 429 does 

cot allow tho trial Court to re^ecide the cose ) 

<‘69] S Dorn L It App Cr 62 (64) 

<'16) 3 AIR 1916 Pat 219 (321) : 17 Cn L Joor 332 : 1 Fat L Jour 99, Gajariand r. Emperor, 

[Sm (’19) 5 AIR 1919 Fat 5^ (393) J 19 Cn L Jour 77, Bkaso Singh t. Emperor. (Apprllsle Court 
ordering re-trial and at tbe same tune directing that evidence on the record sbonld be treated at 
eiuleoce in tbe case— J/efd, order was Irregular)] 

3. CIC) 5 AIR 1916 Mad 775 (775, etc.) : 16 Crf L Joar 7C7. SuJttnmatliu t. 

A. (1900) 1900 All W .V 130 (130). rf7irrt« V MabesArt. 

iS ('0C)3Cri L Joar 301(S05):SCat L Jour 303, J/ir T Emperor. 

[See alio ('37) 21 AIR 1937 .Nag 2s5 (>>6) ; IL R (1937) Nag 311 39 Cn L Jo.r 10'.9. Sr.eoran t. 
Emperor. (AppclUte C«s.rt can direct tbe Uling cf father eridence la sappot of tbe prosecaU^. 
/arlion U U open to the Coart lo dire-t lhal the tcc a sed peroons rase Le frea a ebsn«e of all 
farther eTilecce— Obi Vr ) 
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promptly conipl> vritli the same^ anci certify the evidence to tbo appellate Court Trhich 
after perusing the additional e^ idenco should itself dispose of the appeal * 

8 Presence of accused while additional evidence is tahen — Sub- 
section (3) — Under the corresponding Bcclion of tbo Code of 1S72 the presence of the 
appellant could bo dispensed with unless the appellate Court otherwise directed Under the 
later Codes, the evidence should ordinarily ho taken in the fircsence of the accused, though 
the Court has pouer to dispense with such presence* If the original trial bad been with a 
jury or assessors it is not necessary that the additional CMdenco should be tiken m the 
presence of the jury or the assessors * 

9 Procedure in taking additional evidence — Sub section (4) — In taking, 
additional evidence under this section the provisions contained in chapter XSV, iir , S S53,. 
etc should bo foUoVied * 

If during the reception of tbo additional evidence by the 'Magistrato any offence 
against public justice as is mentioned under S 195 is committed such Slagistrate js compe- 
tent to prefer a complaint with reference to the same under S 476 * As to the necessitv o£ 
examining the accused after additional evidence is taken, see Note 0 on s 342 

10 Appeal or revision — Under S 422 of the Code of 1861 where a Court ot 
appeal took additional c\ idence and disjiosed of the appeal the judgment was considered 
to be an original judgment and it was held that an appeal la> against such judgment to the 
High Court on tho merits * Tho section was amended m 1869, and since then a judgmsiit- 
passed by tbo appellate Court after taking the additional evidence was held to be only as- 
appellate judgment from whicli there was no appeal * 

A Court of revision wiU ijot interfere with an order under this section made by 

’ Note? ^ 

1 (1865) 4 Suth W n Cc Cir 1 (1) Ctrcultfr No 11 of SOlU NntnUr 2565 

2 ( 16) 3 AIR 1916 Mftd 773 (770 778) 16 CnL Jour 767 Sudalaimuthu Chtitior 'i Enixn 

{ 15) 2 AIR 1913 Mad 750 (756) 10 Cn t Jour 79 UuthuknrupTan Sfritfi T Telttyja Kvdumban 
Notes 

1 ( 28) 15 AIR 1923 Boia 200 (200) 5“ Born 699 29 Cn L Jour 972 Naraj/an Keshav r Emperor^ 
(Section 342 does cot apply to evidence taken under the present section ) 

( 06) S All L Jour 112n lll2n) Shco Achal ▼ Emperor 

( 91) 13 All 171 (188) 1891 All W N 48 Queen Empress v PoApi ^ 

( 06) 3 Cn L Jour 376 (378) 29 Mad lOO Suryanarayana Boio v Emperor (Accused cannot 
compelled to be present at the time of taking addit onal evideoce ) 

[See also (41) 28 AIR 1941 Nag 66 (69) I L R (1942) Nag 34 41 Cn L Jour 356 166 Ind Cas 660,. 
Nathu Singh Laxman Singh v Emperor (Section 343 does not come into opecat on when addit onai 
evidence is taken under S 428 )) 

2 ( 38} 25 AIR 1938 Cal 781 (781) I L R (1938) 1 Cal 205 40CnLJour47 J/tins^i v M«m//<Jr- 

( 07) 6 Cn L Jour 164 (169) 11 Cal N 904 Emperor ▼ Jasha Bewa 

1 9J) 15 AU 136 (137) 1893 AU W N 60, Queen Empren ▼ JTam Lull 
AA * see S 285 Not* 5 

Note 9 

at the- 
id the 

■witness be asked If it was correct ) 

(•SI) 8 AIR 1921 AU 216 (216) 27 Cn I. Jour 813 Nogina v Emperor (Using evidence under 
Section 289 )] 

2 ( 71) 15 Suth W R Cr 64 (66) Queen v Duktear ilatfarat 

Note lO 

1 (1865) 2 Suth W R Cr 13 (14, 24) Queen v llohesk Ckunder 

2 ( 71) 15 Suth W R Cr 33 (34) In re Dhunobur Okose , 

(1900) 27 Cal 372 (376) 4 Oa! W N 497 Queen Empreu v Jsahah (Under 8 422 before tbo 8000“^ 
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Court of ippcil uiiIcM it 13 sitiafictl that tho appcllnto Court had committed an cnoi of 
law which has prejudiced the accused on tho merits* 

An appeal was pending before tlie first cla<»3 Magistrate He ordered some additional 
c^ idence to lo taken under this section One of tho parties to the appeal filed a petition 
before the Additional District Magistrate who witlidrcw tho appeal to his file and disposed 
it of Without taking the additional evidence It was held that ho had the power to do so and 
that ho was not bound by tho opinion of tho first class Slagistratc * It t\as observed that 
‘ Under S 428 tho appoUato Court if it thinks additional ovidenco necessary 
may take such e\ idenco before deciding the appeal but there is nothing m the Code 
of Cnminal Procedure or any reason to render it illegal or irregular foe tho appellate 
Court to dispense with such evidence it further consideration or argument leads tho 
Court to the conclusion that such evidence is not necessary 


42&m* When the Judges composing the Court of Appeal are equally 
Iroeedare where Judses divided in opinion, the Case, with their opinions thereon, 
ot Court ot Appeal are shall be laid before another Judge of the same Court, 
e^uaii/ divided and such Judge, after such hearing (if any) as he thinks 

fit, shall deliver his opinion, and the judgment or order shall follow such, 
opinion. 

Synopsis 

• 1 Scope and apphcabiliiy of the section 

2 'Case" 

3 "Judgment or order shall follow such opinion ' 

A Appeal (Omitted ) 


hOTG to the STOopeis See the Motes indicated lor the loHowtag topics 


Death or transportation — DiSerence ot new as (o 
>— £Sect Sec Mote 3 

Difierenco ot view — Mo ground tor acijuitlal Sec 
MoUS 

Inapplieahiht/ tohada. Sec Mote I 
Inapplicability to revisions under Sect on 10? Got 
emment ot India Act Sec Mote 1 
Legislative changes See Mote 1 
Letters Patent See Motes 1 and 4 
No retereoce to Full Dench by tl e third Judge 
See Mote 1 


Befereoec under B 307 Bee Mote 1 
Bevisons— Section 439 See Motel 
Scope of engniry before third Judge See Mote ” 
Section 193— Inapplicability ot this section to bCe- 
Mote 1 

Several accused— Diflercncc ot view as to one only 
See Mote i 

Third Judge not to disagree on agreed po nl, Sec- 
Mote 2 

Whole case is before tb rd Judge ond not niercly 
po nts of digerrnce See Mote 2 


1. Scope and applicability of the section — This ecction provides for the 
procedure to be followed where the Judges of tho Court of appeal aro equally divided in 
opinion This provision was first introduced in the Code of 1S72 Before that year such 
cases were governed by the Letters Patent Under tho Letters Patent before its aincndmont 
m 1923 the opinion of the senior Judgo prevailed and no reference to a third Judge was 
allowed * As regards tho amendment in Ity’S see Letters Patent (Calcutta), clause SC • 

The section applies not only to appeals but also to revision petitions by virtue of 
S 419 sub section (l) * 

• 1B82 S 429, 1872 S 271 para 87 1861 — MJ. 

^ (*25) 12~A1R 19’5 r«t S>8 (530) 26Cri L Jour 1171 AAfttar IfuiMin v Emperor (Order 
odmittiDg additional evidence was interfered w lb ) 

(18) 6 A1IU9I8 ral272(372 273) 19 Cri L Jour 90-» S Pat L Jour 63-> llahemed r J mperor 
(RevioiODal Court set aside the order refusing to tsXe oddit omI evidence.) 

4 (08) 7 Crl L Jour 329 (330) 31 Mod 277 IB Mod L Joor SO, 7n re Jmbatiini 
jUn eee S 407, Noto 4 

Section 429 — > Note 1 

an W rHORll7(119 121} (I- B>, Qjeenr t,tnS,ngh 

WBCr 45(45) 2 Deng L R 2S (F D) Queen r KaMimThaJeayr 
W > 873 (‘•“‘■•) ffunftaniiBT Iteenl Fund Orerieer,C>iir(i\t.Jt 
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promptly comply with tlie same' and certify the midcnce to the appellate Coart i^hjchi 
aftei ponising the additional CMdence ahonid itself dispose of the appeal* 

8. Presence of accused while additional evidence is taken — Sub- 
section (3). — Under the corresponding section of the Code of IS72 the presence of the- 
appellant could be dispensed with unleas the appellate Conrt otherwise directed Under the 
later Codes, the evidence should ordinarily be taken jn the presence of the accosod, Ibougb 
the Court has pouer to dispense with such presence ' If the original trial had been with a 
jury Or assessors, it is not necessary that tlie additional evidence should be taken m the 
jireaence of the jury or the assessors.* 

9. Procedure in taking additional evidence — Sub-section (4) — la taking 
additional evidence under this section the pronsions contained m chapter AiV, vts , 6 353,. 
etc , should bo followed ' 

If during the reception of the additional evidence by the Jlagistrata any offtacfr 
against publio justice as is mentioned under s 195 w committed, such Magistrate is compe- 
tent to prefer a complaint with refetenoa to the same under S 176 * As to the necessity of 
examining the accused after additional evidence is taken, see Jrote 9 on S 312 

10. Appeal or revision — Under S. 422 of the Code of 1861 , where a Court of 
aiipeal took, additional evidence and disposed of the appeal, the judgment was conside^ 
to be an original judgment and it was hold that on appeal laj against such judgment to thfr 
High Court on the merits ' The section was amended in 1669, and since then a judgment 
ITOssed by the appellate Court after taking the additional evidence was held to be onlj os- 
appellate judgment from which thero was no appeal * 

A Court of rovisiOQ u ill tjot interfere with an order under tins section made by O ' 

Note? 

1 (1865) i Soth W n Or Cir I ( 1 ). CnettUtr No 11 of SOth Notmber JS$5. 

2. Cie) 3 AIR 1916 Mad 775 (770, 778) 16 Cn L loot 767, SuSalatmutTiu Cheihar v. £nfln SerBiX 
(’16) 2 AIR 1916 3Xftd 756 (756) 16 Cri h Jour 79, JjM</»«Jlar«pyan SertOi v Tcfayya 

1 (’28) 16 AIR 1928 Bom 200 (200) : 52 Bom 699 . 99 Cn I* Jour 972, Narat/an Kethao r Emprrof. 
(Section 342 does not apply to evidence taken under tbe tuvsent section ) 

( 06) 3 All L Joar H2 h (112n), Shea Aehil v. Emperor 
( 91) 13 AU 171 (188) ; 1891 AU W N 45. Queen Empress v. Eohpi 

(■06) 3 Cn L Jour 376 (378 ) : 29 Mad 100, Suryanarayana Now v, A:»ipcror. (Accused cannoi 
compeUed to be present ftl the time of takiUgaddilioDal evidence) ... 

[See also (’41) 28 AIR 1941 Nag 66 (69) • I L B (1912) Nag 34 ; 41 Cn L Jour 536 ; 186 m C»s WJr 
v-'i o , - V f b operation when additioiffll 

■ , . 7, Nunshi V MmiOZ/a^' 


Also see S 285, Note 6 


. g that tbe- 

. )ul sad the 

•fitness be asted if it was correct.) s._ 

(’21) 8 AIR 1921 All 215 (216) ; 27 C« I. Jour 8t3, Nagxrui v Emperor (Using evidence nno« 
Section 288)) 

Z. ( 71) 15 Soth W B Cr 04 (66), Queeti v. BuUear yiatfaros 
Note 10 

I (1865) 2 Sufh W B Cr 13 (14, 24), Queen v llohtsh Chunlcr. 

2. (’71) 15 Snth W B Cr 33 (34), In re Bhunobur Ghase , 

(1900)27 Cal372(375). 4 Cal WN 497,Ci«mNmp«!»v lsahn\ (Under S 423 before 
ment of I8C9, appellate Coart was required to pass TOch judgment or sentence or order aS ppovDi 
fit but this IS not tbe case now The appellate Chart has now only to proceed lo dispose of Ibe apT”* 

( 69) 6 Bom H C B Cr 61 (66), Bey. v Nanlanram Vllamram (Bo ) 



1 Roonounc WHERE JUDGES EQU VLLr DIVIDED IS 429 Nil 220!; 

Court of oppcal unlc•^3 it is satisfiwl tbit the appellate Coiut ind comnntkd an crroi of 
la-iv which has prejudiced Dig n,ccu«ed on the merits® 

An appeal was pending before the first class Magistrate Hr* ordered some additional 
ciidonco to bo taben under this pcclion Ono of tho jiartics to the appeal flled a petition 
before tho Additional District Magistrate who withdrew tho appeal to his file and disposed 
it of without taking tho additional o\idenee It was held that ho bad tho power to do so and 
that he was not bound bj the opinion of Iho first class Slagislrato ‘ It kas obser\ed that . 

‘ Under s 428 tho appelkto Court, if it thinks additional ovidenco necessary, 
may take such evidence before deciding the appeal, but there is nothing m the Code 
of Criminal Procedure or any reason to render it illegal or irrcgubir for the appellate 
Court to dispense with such evidence if further consideration or argnment leads tho 
Court to the conclusion that such evidence is not necessary " 


429.* When the Judges composing the Court of Appeal are equally 
Prooedure where Judges divided in opinion, the Case, with their opinions thereon, 
ol Court of Appeal ore shall be laid before another Judge of the same Court, 
dirtied and such Judge, after such hearing (if any) as he thinks 

fit, shall deliver his opinion, and the judgment or order shall follow such 
opinion. 

Synopsis 

• 1. Scope and applieabilii)' of the section 

2. '‘Case." 

3 ‘'Judgment or order shall follow such opinion " 

4 Appeal. (Omtiled } 


’ hOTE to the Sjuopsis See the Nol 

Death or transportation — DiSecence of new as to 
— Edect See Note 8 

Diflerenco of view — No grouad for acquittal Sec 
hole 9 

luapphcability to hails. See Note 1 
iBappheability to revisions under bectioa I07, Go>> 
erameot of India Act See Note 1. 

Eegiglstire ebsoges. See hotel 
Ijettcre Fateot See Notes 1 and 4 
Ko reference to Full Bench b; the thud Judge 
See Note 1 


s indicated for the following topics : 

Reference under S 807 See Note! 
ItevisioDs>-SectiOD 43d See Note 1 
Scope of enquiry before thud Judge See Note 2 
Section 19S— Inapplicability of this section to See 
Note 1 

Several accused^-Diflercnce of view ns to one only. 
See Note 2 

Third Judge not to disagree on agreed points Seo 
Note 2 

Whole cose is before third Judge and not merely 
points of diSereoce Bee Note 2 


1. Scope and applicability of the section. — This section provides for the 
procedure to bo followed where the Judges of tho Court of appeal are equally divided m 
opinion This provision was first introduced in the Code of 1872 Before that jear such 
cases were governed by the Letters Patent Under the Letters Patent before its amendment 
in 1928 the opinion of tho senior Judge prevailed and no reference to a third Judge was 
allowed * As regards the amendment ml929, see Letters Patent (Calcutta), clause SC* 

Tho section applies not only to appeals but also to revision petitions bj virtue of 
S 439, sub section (1) * 

~ M882 ■ S 429, 1872 * S 271 para 8, 1861 — NJ. 

3. CaS) 12 AIR 1925 Pal 520 (330) 20Crf L Jour ll7l, AUttar Uusiain v Emperor (O-der 
admitting additional evidence was not luierfcr^d with ) 

(’16) 5 AIR 1918 Pat 272 (272. 273) : 19 Cri L Jour 902 • 3 Pal E Jour 632. ilahomeJ r Emperor. 
(Revieiona) Court act aalde the order refuaiog to tala addiuoual evidence ) 

A ( 08) 7 Crl h Jour 329 (330) 31 Mad 277 ; IS Mad L Jour 69, Jn re Ahyu Ambalam 
Abo gee S. 407, Note 4 

Section 429 _ Note 1 

1 (’70) 2 N W P II C R 117 (119 121) (F B», guren r Ktn Stngh 

(•C8) 10 Futh W R Cr 45 (15) z 2 Beng L R **5 F B). Queen t Karxm TAalocr 

2 (*33) 1932 Mad W N 873 (>*8«), Aun .«enl Fund Overseer, ChtrakHot 
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The same proccduio has been ptox ided foe each cases m a reference under S 378 
for confirmation of death sentence The pnnciple of this section applies to a reference 
under S S07 * 

The poaers conferred by the Code under S 105 sub s (C) (non repealed)* or over 
applications for bail^ aio not, hoaever, part of the appellate and revisional jnxisdichon 
conferred under Chapters XXXI and \XX1I of the Code and consequently, where there is a 
(lifFereneo of opinion this section does not apply but clause 8C of the Letters Patent applies 
It was held that this section did not apply to revision petitions preferred to the 
High Court under S 107 of the Goremment of India Act of 1015 as such petitions were 
outside the pouers conferred by the Code Such caaesvx ere governed bj the Letters Patent® 
Under S 221 of the Government of India Act of 1035 the Higli Court has no rerisional 
jurisdiction over the judicial orders of subordinate Courts 

A third Judge to uhom reference is made under this section cannot make ft 
reference to a Full Bench ^ 

2 ' Case "~Wherc upon a difference of opinion between tao Judges the ‘case 
13 laid before a third Judge, the wAofe case is referred to a third Judge and not merely the 
ixjint or points vpo/i nhich the Judges differ ^ it is tho duty of the third Judge to consider 
all the points involved before be gives his opimon' Tho third Judge should not however, 
differ on a point on n hicb loth the referring Judges agreed unless there are sltong grounds 
to do so Such cases may occur vvbere tho Judges are agreed that an accused cannot ho 
acquitted but differ whether he ought to be convicted or whether a new trial should ho 
ordered,* or where they arc agreed that the accused is guilty but disagree on ft subsidiary 
1 oint c pr a consequential order under S 517 of the Code * 

In cases however, where there are two or more accused and the Judges are agreed 
in opinion w ith i-egard to one of them but are divided as regards the others the case which 
IS laid before the third Judge is onij the case of tho accused with regard to whom there is 
<1 difference of opinion * . 

3 ( 91) 15 Bam 452 (474 475) Queen Empress r Dada Ana (It is tbe just and the lest ynxedui* 
to follow ] 

[fee also ( 06) 3 Cn E Jour 971 (374) 23 Had 31 Emperor v Chellan 
( 77) I Cal L Rep 275 (275 297) Empress v Uukhun Kumar J 

4 (16)3AIR1916MadlH0(lU9) 39 Mad 750 13 Cn L Jour 209 (F B) Hapu v Bap« (Apphe®* 
tion to High Court to reToKe a eanction granted by lower Court or to give saoetioa refused by U ) 

• lit r Qatram Eantuih 

' IflTBr* liflwl 

* ■ T Emperor 

6 ( 20) 7 AIR Cal 417 (419) 47 Cal 438 31 Cri E Jour 25 Jlhliram Beioah v Mmjan Sarder 
( ‘’0) 7 AIR 1920 Cal 824 (829) 32 Cn L Jour 99, Indsa Iron and Steel Co , Lid v Lanso Gopoi 

Tewart , 

7 (25) 12 AIR 1925 Cal 1040 (1045 1046) 26 Cn L Jour 915 Iskan Chandra Samanta y unairs 
Krishna Bose 

Note 2 

1 ( 10} 11 Cn L Jour 615 (517 618) 7 lod Cos 641 38 Cal 202, Sarat Cl andra v 7i.i«y , 

{ 32) 1932 Mad W N 873 (888 889} Kunhambn v Local Fund Overseer Ckirahhal (Per Pandaiw i J 
( 27} 14 AIR 19'’? Bom 177 (182) SI Bom 310 28 Cri h Jour 373 Sejmal Funanehand v Enperor 

[See ( 30) 17 AIR 1930 Sind 225 (241) 31 Cn E Jour 1026 Slohamed Ttisuf v Emperor (A reJerew® 
under B 9 (c) of tbe Smd Courts Act)} , 

2 ( 19) C A I R 1919 Cal 863 (870) 19 Cn L Jonc 753 Orande YenJeata Batnam y Corporation of 
Calcuila 

[5«( 30) 17 AIR 1930 Bind 225 (241) 31 Cn E Joat 1026 Mohammad Yusu} y Emperor Wi'®' 
lion as to sentences to be passed was referred )) 

3 ( 32) 1932 Mad W N 873 (891) Kunhamlu y Local Fund OicrSfer, ClnraWal (Per VTsUer J I 

4 (43) 30 AIR 1043 All 272 (27*’) ILR(19t3)AU88 44 Cri E Jour 765 209 Ind Cas 262 (PW 

Suledar Si«i 7 h T Emperor 

( 10) 11 Cri L Jour 615 (517, 518) 7 Ind Qw 641 88 Cal 202 Saral Chandra Mitra v Emperor 
( 31) 18 AIR 1931 Eah 613 (520) 33 Cri L Jour 068, .dAmad v Emperor 
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3 “Judgment or order shall follow such opinion ” 1\Lcre o case 13 

rcfcrml to n thml Tudgo, ho is entitled to gitc Ins own opinion, and it mil bo according 
to such opinion tint judgment mil follow* lie need not ncccssanlj decide the case 
according to the opinion of the Judge nho was m favour of an acquittal^ Wiieio the 
Judges are agreed ns to the guilt of the accused in a murder case but differ as to whether 
the sentence should be one of transportation for life or of death, the High Court of Calcutta 
has held that the fact that there is such a difference of opinion is itself a ground for holding 
that the death penaltj should not be awarded, though tho rule is not an inflexible one and 
cannot be considered to prevent the third Judge to whom a refereaco i3 made under this 
section from considering the case for himself and to judge for himself whether death 
should or should not he given.* 

A Appeal [OiiWfJ] 

430. * Judgments and orders passed by an Appellate Court upon 
j-mabt; of orders appeal shall be final, except in the cases provided for in 
on appeal Section 417 and Chapter XXXII. 

1 Scope of the section. — Sections 407 to 415A, pto\ide for npj^als against 
con> ictiOQs, and s 417 for appeals against acquittals, m trials An appeal is to all intents 
and purposes, a trial * Therefore, m the absence of a specific provision to the contrary, it 
would bo open to contend that a conviction by an appellate Couit js nJso open to oppeal 
under tlio said pro\ isions This section is intended to negative such a icsult and provides 
that an appellate judgment or order is /inaf,* subject to ibe provisions of S 417 and 
chapter sssii (revision) A sentence is said to bo final when it cannot bo set aside or 
interfered with in anj manner by an> Court * 

This section docs not, m any way, affect the proMsions of 6 SCO, which, by forco 
of g 424, IS applicable to judgments in appeals also 

Heading the two sections together, as they ought to be, it follows that an appellato 
Court, like the trial Court, cannot alter or review its own judgment or order Nor is such 
judgment or order open to any further appeal except as provided by S 417 

The question has arisen os to whether a judgment given in an appeal without 
heanng the appellant or his pleader is a bar to the Court reconsidering the matter 
subsequently either by directly reviewing its prcxious decision or by way of entertaining a 
fresh apjwal or apphcation for the same purpose The answer to the question dejicads 
largely upon a consideration of the provisions of Ss 42l and 423 Section 421 lays down tbo 

* J8S2 S A30, J872 S 28$ ]881 S 428 

Note 3 

1 ( 10] II Cri L Jour SIS (517, SIS) 7 Ind Ois Cll 38 Cat 202 Sarat Chandra v Emperor 

2 Set ( 87) 1887 All W N 125 (127), Ernprtss r Dundu (Dissenting Irom 18S6 All ^ 275) 

Also see S 878 ^ot« 2 

3 ( 30) 17 AIR 1930 Cal 193 (198) 31 Cri L Jour 817, Emperor ? DuUrt Chandra 
Also SCO S 378, hole 3 

Section 430 — Note I 

1 SceKoteldonS 423 

* ' ‘ .' •• • f atptndi (Case 

■ ' ■ • ■ I I ■ 1 . . . >> H gh Conrt lias 

no power to review ils own order diemUsiog a crunuta! appeal and eonfermug the eonTlctioa anl 
rcctcnec ) 

( CO) 5 Ruth yt B Cr Cl (03 Cl) Deng L Tt Sop yol 438 Queen v Godot Esoul (Do ) 

(■72) 17 Sulb yy It Cr 2 (2) 7n re CSnrn and Ilaheram of Aisam. (Do) 

{ 72) 17 Solb yv R Cr 47 (47, 49) • 9 Bcng L B 6 Queen ♦ Chandra Ju}> (Do )) 

3 fSO) 12 Cal 636 (539) Duljr Dal Pai t Ktfiat Hoiein. 
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conditions, on tho fulfilment of whicli an appellate Court is entitled to dismiss an appeal 
summarily These conditions vary Tvith two clascs of appeals, which may, for the sale of 
convenience of expression, be called jail apjpeals, that is, appeals which are presented, 
through tho officer in charge of the jail and non.jatl appeals which ovould include nil 
other appeals 

As regards jail appeal, S 421 requires tbo Court to pcru=o the jietition of appeal 
and tho copy of the judgment under appeal befOM dismissing it If this is done, the- 
judgment of dismissal is final and cannot, under tbo provisions of s 369, bo altered or 
reviewed by the same Court, as for cxaroplo. by entertaining a fresh appeal or apphcalion 
m respect of the same mattci,* caen though the appellant was actually not heard in the 
matter * The reason is that m jail appeals this section docs not make it essential that the 
appellant should be heard before the appeal la dismissed® On tho other hand, where 
the Court dismisses a jail appeal without perusing the petition of appeal or the copy of 
the judgment accompanying it, it will bo acting without jurisdiction and the dismissal is 
not a valid judgment or order which is entitled to that finality which is conferred on 
judgments bj S 369, a subsequent appeal or application in respect of the same matter is 
open to consideration on its merits.’ 

As regards non jail appeals, S 421 miposcs an additional duty on the appellate 
Court, besides that of a perusal of the petition of appeal and of the copy of the judgment 
4 C^4f II AIR im Ou4£i 425 (425} . 25 Cn E Jout 1813, Bam Aular v Emperor (Dtssatagi^^ 

. 682 . 15 Lock 703. Mt Baj Sumart r Em^er 

becomes final as soon as it is dated and sijnea — 

. - * « -nt essential to- 

..DiiSenbog 

. represented 

ta 

ftEfaBa 

“ ■ " * ‘ Of sentence ot actuseu inuuu n — , pe&l agsust 

* am entitled to show ennse against his co 

otence ) . „ 

jcJc 30, Bam Jas v Bmptror 

dismissal ot a jail appeal is a bar to » sabsequeni euuiciatament of anotbec appeal presented J 
enmo HT snner tbtooch counsel ) 

I, V Emperor. 


case the High Court under its revisional jonsdicUoa set aside toe uruei ui uu.-^ 
the Sessions Judge ) 

. , - - - r-t -r T r'mveror 


Bam. (In thw 

I peal passed by 

(There cannot be 


Dm V Emptror 


t V- 
Emvtror 


• ifim T Emperor (Xbe 

Jour 300 Lachhman Chamar r 
junary dismissal o£ jail appeal docs no < 

\ re Arwnugha PaSapachx 

438 46 Mad 382, Ewha^^amai liap 


■•-I i>«e 392, Pern ilahton v Emperor 

.Jour 441, Dansffopalv Emperor 
of dismissal amounted to order of rejee 
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aiiiicalod nsAin^t, nnd that that the apivllant or his pleader should hoae had a 
rca«omhle opi'ortunitF of being heard in supixirt of the appeal, before it is dismissed 
aummaril} \Yhoro thc«c conditions arc satisfied and the njipcal is dismissed, the dismissal 
13 final and cannot be reconsidered m anj manner such as the entertainment of a £re<»h 
appeal or application for tlie saino iHirpov," caen though the appellant or his pleader nas 
ab^nt at the hearing and nns conseqncntlj not heard* But oihcre no such opportunity 

has been gi\cn tbe dismissal of tho appeal nonld he without jurisdiction and omU not bar 

a reconsideration of the matter*® 

\\Tiere an appeal is not summarily dismisacd under S 421, the Court is bound to 
£ire notice to the parties under s 422, send for the records of the case from the lower 
Court, peruse the same, and hear the parties if they appear, before making a final order 
in the appeal If these conditions are fulfilled the judgment or order of the appellate 
Court 13 not open to reconsideration by the same Court and is final The fact that the 
parties or their pleaders were not present notwithstanding the opportunity given to them, 
and were cons&juentlj not heard, does not affect the finality of the apiiellatc judgment or 
•order** But where the conditions of Ss 422 and 423 are not fulfilled, as where an appeal 
13 dismissed merely for default of appeatanee of the parties,*® or when no notice has 
been given to the parties as to the date and place of hearing,** or tbe parties though 
present are not heard, the judgment will be without jurisdiction anti w lU not be a bat to a 
subsequent reconsideration of the same matter 

■Where a convicted person has preferred loth a jail appeal and an appeal through 
a pleader and both of them are pending and the Court dismisses tbe former summarily 
in Ignorance of the latter appeal, still, it cannot set aside the order of dismissal,** but the 
High Court in revi'ion can set aside such order ** 


Urlereoee as required 113 a ) 


■ * Petition 

Jl t'23) 10 Ain 1923 Fat 297 (298) 20 Cn L Jour 419. ffotir SfcaA r Emperor (Not clear from tacts 
as tosthether patty was given notice, probaWj be was given) 

12. ( 09) 9 Cii L Jour S53 (554) 2 lad Cas 247 ONagLIt76, lialanchand y Emperor. {Order ot 

dismissal was held not to be a judgment and bence B 3G9 was beld to be uiapplicalile ) 

<23} 10 AIR 1923 Mad 426 (432, 433) 46 Mad 332 • 21 Cri L Jour 439. Kunhahamad Ilaji v 
Emperor (\tbea criminal appeal or revision is dismiasod (or delaalt ol appearance, there u 
no decision on merits and therefore there is no proper disposal ot it according to law and the Court 
may re-liear it ) 

< 09} 3 Ind Cas 393 (304) . 10 Cn L Jour 287 (Cal), Sibbult dPohan /2oy v Dasimontdassi 

[See nisi ( 19] 6 MR 1919 Cal 409 (410) * 46 Cal 60 : 20 Cn L Jour 265, Esjab Mi r Emperor) 

AIM see B 423, bete 4 

13 (19) C AIR 1919Cal 409(410) * 46CalCO> 20 CitLJoiir265.;ijy<ib,ih T Emperor 

< 00) 9 Cri li Joor 553 (551, S5S) : 5 bag L R 76 ' 2 Ind Cas 247. PManehand r. Emperor 

14 COCi 13 A 1 R 1926 AU 178 (179) * 48 AH 209 26 Cri L Jour 1621. Emperor v IFrird Eom 
(Although in such a case Court dismissing the appeal has no power to set aside tbe dismissal, the Jligb 
Court has such a power in exercise ot its tevtsional junadictioB ) 

15 (-JC) 15 AIR 1920 All 178 (179) • 49 AH 209 • 26 Cri L Jour 1621, Emperar v 3Ieu-d Earn 
(■OC) 4 Ctl L Jour 373 (373) • 3 All L ‘'S Rbatmtii IVIoIt Emperor 
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It has been held by the High Courts o! ‘Madras and Bombay that the dismissal ot 
an appeal undei S 421 on the ground that the appeal js barred by limitation is a valid 
judgment and is final** A contrary view has hou«ei, been expressed m the under 
mentioned case It is submitted that the laltci view is incorrect 

A u as charged u ith offences under S3 802 and 804 of the Penal Code At the trials 
he uas acquitted of the offence under s 302 and was convicted of the offence under s 304 
a's appeal against his con\ iction under S 801 was dismissed by the High Court Then the 
Provincial Government appealed against a’b acquittal of the offence nnder S S 02 It vtes 
held that the order of the High Court passed m Aa appeal from bis conviction nnder 
S S04 did not preclude the High Court from hearing the appeal against his acqmttah**^ 
See also the undermentioned decision *® 

2 Temporary dismissal o! appeal — The temporary dismissal of an api«al 
13 a procedure unhnonn to tho laa An appellate Court cannot, therefore, dismiss an 
appeal till tho decision of a civil suit betuecn the parties* The appellate Court can, 
however, postpone the decision of an appeal in suitable cases.* 

3 £Nect q{ dismissal o{ appeal on application under section 439 for enhancement of 

sentence — Sco holes on Section 439 


431 .' Every appeal under ‘Isection 4nA, sub-section (2) or 
Ahatement of Appeals section 4171 shall finally abate on the death of the accused, 
and every other appeal under this Chapter (except an appeal from a sentence 
of fine) shall finally abate on the death of the appellant 
a These words and figures were si bstituted tot the word and figures Section 417 b; the CrmuD'il 
Procedure Amendment Act 1943 (28 [XXVI] of 1943) 8 S 

1. Scope and applicability of the section — This section deals niUi the question 
of abatement of appeals An appeal under 8 417 or S 411A (2) abates on the death of the 
accused Every other appeal except an appeal from a sentence of fine abates on the death 
of the appellant. The exception a^ to an appeal against a sentonce of fine was introduced 
m the Code of 1899 it having been held under the old Code that m such cases the 
abated and that the only remedy of the legal representative was to apply to tho Govemment 
The object of introducing the exception was to prevent the estate of the deceased appellant 

• 1882 S 431 1872 and 1881 —NiL 

16 ( 23) 10 A I R 1923 3Iad 426 (427) 46 Mad 383 21 Cri L Jour 439 ZutiJ ahanai'iia]\f 
Emptror 

I ■ 441 Eansgopal t Emperor (The 

the appeal most bo described ss 

rejected and not dismissed in such cases) 

18 (32) 19 AI R 1932 Nag 121 (123 124) 28 Nag LR 238 33 On L Jonr 849 (FC) Uobommadv 

Gul Eohilla v Emperor (Overmhrg AlB ISIS*^ Nag 73 33 Cn Ii Jour 728 ) 

Also see S 417 Note 3 

19 ( 40) 27 A I R 1910 Oodh 396 (397) 41 Cn h Jour 725 Emperor v Madho Singh 
Coort in course of hearing of appeal ordenug that evidence of certain witnesses should be 

by trial Court — Appellate Coort then disposing of appeal though such evidence not recoraro 
Procedore Irregular ) 

Note 2 

1 ( 18) 5 AIR 1918 All 247 (248) 19 Cn Jj Joor 358 (359) Lachhmt Naratn v Bmdraban 

2 ( 18) 5 AIR 1918 All 24? ('>48) 19 CrI Ii Jonr 358 (359) Laehhmx Naram v Bindralan 
Also see S 421 Note 1 


Section 431 — Note 1 
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from being damaged * See also S 2 j 0 ^ote 19 A\beie the con^ iction of n deceased person 
13 allowed to stanl in appeal the fine iinposcl upon him can bo realised from his legal 
reprcscDtatiTos * 

As to the abatement of ni ] lications for leaaion see S 439 Note 43 As to the 
abatement of ni peals under S 4“GP sees 4"6B Notes 


CHAPTER XXXII 

OF REFERENCE AND REVISION 


4-32.* A Presidency Magistrate may, if he thinks fit refer for the 
Reference by Pres denej opinion of the High Court any question of law which 
JiasistrAte to H gh Court arises in the hearing of any case pending before him, 
or may give judgment in any such case subject to the decision of the High 
Court on such reference and, pending such decision, may either commit the 
accused to jail, or release him on bail to appear for judgment when called 
upon 

Synopsis 

1 Scope of the section i 3a May give judgment on such 

1 reference 

3 HtItreiiM by Pris.d=ncy Masiiirale , Arises iji tht htanne ol any tasb 

3 Any question of law ) 5 Order on such reference Sve Seclioa 433 


llie Mes radxNletJ Ut Mha/ffs lofoffj 


KOTE (0 tlte Sj rw(> 

Conteots of reference See Note 3 
No reference before commenceincot of I eiring See 
Note 4 

Quest on slrend) Mtlled be pceccilents— Correctness 
doubted— No reference Sec Nole 3 
Questions i ceded lor deci ou alone to be referrrl 
and not oti ere See Note 4 


Quest ODsoI fact See Note 3 
Reference br oil er Magutratea See Note 2 
Itetcreoce by Ses ons Ju Ige or Dutr ct SISoi trate 
See Note 2 

Itefereocc uoder \ar oos Acts See Note! 

U t at are 1 ) cst ooi of larr Sec Note 3 


1 Scope of the section — Tbu. section enables a Presidency '\fagaffafe fo 
rcfei for tlm opinion of the High Court any question of latt tthich arises in respect of any 
fii fip pending before him Thus be can refer questions of htv arising m respect of pro 
ceediugs under the Police Act * the txtradilion Act* the Stamp Vet* the Bombay Abkari 
Act* the-Bombay Nlunicipal Act* the Calcutta Municipal Act* the Madras City Municipal 
Acb^ etc 


2 Reference by Presidency Magistrate — This section einponers onhj a 
Presidency Slagistrate to ninko a reference to the High Court A Sessions Jadgo or a 
District ‘Magistrate has no jxmer to make s reference ewept as provided bj s 413 ^ and no 
’ 1882 S 432 1872 and IBSl — N 1 

2 {08)9CriLJourl03 (:04) 190gPnDBeNo 21Cr PreaSnghy B!ola 

( 19) 6 AIR 1919 Lab 317 (348) J919 Pud Re No 8 Cr **0 Cn L Jour S14 Daulat v Emperor 

3 (41)23 AIR 1941 Pat fi2G lv>7) 42 Cii L Jour 693 125 lai Cti 126 Earndhanx Cope t JojesJ er 
iiahto 

Section 432 — Note 1 

2 ( 91) 15 Bom 930 (S3’) Queen Empress r Shenar Ardeseer Erani (Act 13 JIIJ of JS50) 


'» . . I • nisy 

T O Z P Eaittcaj Company 

6 ( 15) 2 A I B 1015 Cal ".8 (723 7'’9) ID Cn L Jo<*r 317 Corporation ofCa cutla t Slanmo ha 
hath Set 

( 01) 1 Crl L Jour 69 ("0) 8 Cal \a N 11’ Corivration o/ C j eat a r Eethub ChunJer Sen 

7 1 13) 14 Cn 1 Jour 4" (4*) 18 Ind Ca* 27X (Uad) Siitfett Che ijs Corpora lOn of JZfl Jra» 

Note 2 

2 (0<)9CriLJoor2f3C’l«) I Siad L R 4 C#wn r Rumi i 



2272 [S432N2-41 


nEFEHENCE BY rBESIDEVCY MAGISTRATE 


other Jlagistrnto trying the case lias any power at all to malvo any reference to t!ie 
High Court.® 

The High Court hta no juciadicUon to dtreel a llagislcato to atato a case under this 
section, if m his discretion ho docs not desire to do so, and in any case the High Court 
will not direct him to state a case after ho has recorded an order of acquittal ® 

3. " Any question of law.** — A reference can he made under tins section only 
on questions of law, that is, questions relating to procedure, jurisdiction, construction and 
interpretation of the provisions of law, etc * There is no power to refer anj question of 
fact® and even if any opinion is cTprcsocd by the High Court in respect of anj such 
question of fact, it w ill not liavo the force of ft ruling ® Tho Jlagistrate cannot also refer 
questions of law if such questions have nlready been settled by judicial precedents binding 
on him even though he may doubt the soundness or correctness of such precedents.* He 
should state the question on which ho requires the opinion of the High Court disttncily and 
in the form of a definite question of laxif it is not ncccssarj for him to set out tbs 
entire facts in the order of reference 

3a “ May give judgment ... on such reference.” — Under the first part 
of this section, tho Presidency hlagistrate has power to make a reference to the High Court 
in the form of a definite question of law wiUiont sotting out the facts of the case But, at 
times lb may bo undcsirablo to make the reference in tho form which Jnvolvcs giving a 
decision on law duorced from the facts It is therefore, desirable m such cases to use the 
second part of this section that is to say, tho Magistrate should give the judgment in the case 
subject to the decision of the High Court on tho reference By adopting this course duplicity 
of heating m both Courts would probably be a^Olded and all the facts would be before the 
High Court onco for all ^ 

4. "Arises m the hearing of any case *’ — Tho Magistrate cannot refer any 
question of law if tho accused has just been placed before him and tho beating o f the case 

( 80) 2 All 771 (772), Empress of India v Ehup Stngh (Retmoeo hj Sessioos Judge) 

(85) 188l>Rat2l4 (214) Queen Empress ■9 Dapuji (Do) 

[See also ( 15) 2 AIR 1015 All 185 (18C) 1C On L Jour 433 Emperor v Uohan Lai ] 

2 ( 08) 7 On L Jour 400 (401) 12 Cal W N 004 Jlfo/*«A S<m«r v Emperor (The trying SaVdirisionsl 
Magistrate cannot refer any question to tho Tligb Court ) 

( 84) Oudh 8 0 ho 71 p 82, Queen Empress v Kallu (Do) 

Also see S 423, Kote 38 and 8 438 Note 4 

3 (44) 31 AIR 1944 Dorn 107 (108) ILR (1944) Bom 302 45 Cri L Jonr G12 212 Ind Cos 396 (FB), 

P D Shaitidasani v Central Bank of India Ltd {No I ) (Although it thinhs that there is a setwos 
question of lav vbich requires to he considered ) 

Note 3 , , 

1 ( 92) 16 Bom 159 (IGl) Queen Empress v MnAommad Itajudin (Whether Presidency Magistrate 
can inquire mto a case committed by conmer nnder Coroners Act 4 [I\ ] of 1871 ) 

(1900) 4 Cftl W N 26 (27) Barn Ktemar v Bamjee (Presidency Magistrate dismissing a 
case lot non-appearaRce of complainant and issnmgtrcsh enmmons lot aame oSence — 
orders referred ) 

fer the question whether on the fset* 


3 ( 09) 9 Cn L Joor 248 (248) 1 Sind L It 4, Croun v BaHuli 

4 ( 30) 17 AIR 1030 Bom 49 (54) 64 Bom 146 31 t3n L Jour 633 Emperor t I«nail 

5 (06) 1896 Bat 838 (839) Queen Empress r S7 eilh Itrahim 

( 16) 3 AIR 1016 Mad 655 (CSC) 39 Mnd 696 16 Ctl I* Jonr O'^O. In re Ilowktns 

Note 3a r 

a ( 39} 26 A I B 1939 Cnl 629 (530) 40 Cii L Jont 782 I L R (1939) 2 Cal 411 (3 
Jfeinendra Brasad (Overruled on another point in AIR 1945 P C 166 72 Ind App 241 (PQ ) 
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has not commenced * The T\ord3 “nri^ id the hearing o{ onj ease" shoTv that the power 
of reference conferred upon the rresidcncy Magistrate w confined onJy to such ciueations of 
law ^^hlch it 13 tho ^agtstrate s duty to decide* He might not to refer any other question 
of law which is not nccessarj for the dctecmination of tho caso * 

5 Order on such reference — Sec Sc«(ioa 433 

433. *' (/) When a question has been so referred, the High Court 
Disposal of case shall pass such order thereon as it thinks fit, and shall 

aecordin" to deci cause a Copy of such order to be sent to the Magistrate by 
e on of High Court Whom the reference was made, who shall dispose of the 
case conformably to the said order. 

( 2 ) The High Court may direct by whom the costs of such reference 
Direction as to costs shall be paid 

1. Scope of the section — Tho High Court is strictly confined to the terms 
of the reference made bj tho Presidency Magistrate under s 432. it has no poT\et to deal 
■with facia or to consider any otter contentiona that may have been raised in the case 
before the Magistrate * ^ITiero the High Court passes on order under this section and the 
Magistrate gives a decision in coa/omnly with such Older, Jt has no power to re consider 
or rcTien that order in ease the matter comes up before it m appeal * 

The decision of the High Court on a reference under 6 432 is an optnton and not 
a "judgment decree or order” within tho meaning of section 205 (1) of the Govemment of 
India Act of 1935 ’ 

434. t [Power to reserve questions arising m original jurisdictiozi of High Court 
Procodnre when question reserved! (OmiUed by lh 9 Crtirunal Procedure Amendment 
Act, lgU3, (26 [XXVI\ of l 9 U^)t Section 6). 

Tho omitted section ran as foUons — 

Ji3e (^) When any person has, jn a trial before a Judge of a High Court con 
sistiDg of more Judges than one and acting m the evercise of its original criminal junsdic 
tion, been convicted of an offence, tho Judge, if bo thinks fit, may reserve and refer for 
the decision of a Court consisting of two or more Judges of such Court any question of 
law which has arisen in tho course of tho trial of such person, and the determination of 
which would affect the event of tho trial 

(2) If tho Judge reserves any such question, the person convicted shall, pending 
the decision thereon be remanded to jail, or, if tho Judge thinks fit, be admitted to bail, 
and tho High Court shall have power to review the case, or such part 0 ! it as may be 
necessary , and finally determine such question, and thereupon to alter tho sentenca passed 
by the Court of original jurisdiction, and to pass such judgment or order os the High 
Court thinks fit 


* J882 S 433 , 1872 and 1881 — hit. 

•f 1 882 S 434 , 1872 and 1861 — NJ. 

Note 4 

1 ( 99) 1 Bom L R B21 (522) Queen Emprtit ▼ A’anu Atntr 

2 (‘29) 16 A I R 1929 Cal 750 (757) 87 Oal 1042 31 Cti D 2oor 506 (FB) CinsA Chandra » 
rmjwof 

3. {'iO) 16 AIR 1929 Cal 758 (757) 57 Cal 1042 31 Cn !• 2ow 506 (FB) CmJ*i Chandra ». 

Fmperor 

Section 433 ^ Note 1 

1 COC) 3 Cri L Jour SC5 (366) 83 Gal 193 /’mperor t. SfoBa Fuilx Farun, 

2. ( 93) 1993 Rat CSS (638) Quern Pnprtsi y Canii. 

3 ( 39} 26 A 1 R 1939 Cal 829 (530) 40 CiiLJoorTS? 1 1. R (1939) 3 Cal 411 (S B), rmFer9r y 

/ZrwicnJrd Prasad 


SCrPCl 
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435.*^ (i) The High Court or any Sessions Judge or Distnct 
Power to crII for records Magistrate, Or any Sub divisional Magistrate empowered 
o! inferior Courts by the ®lProvincial Government] in this behalf, may 

call for and examine the record of any proceeding before any inferior 
Criminal Court situate within the local limits of its or his jurisdiction for 
the purpose of satisfying itself or himself as to the correctness, legality or 
propriety o! any finding, sentence or order recorded or passed, and as to 
the regularity of any proceedings of such inferior Court '’land may, when 
calling for such record, direct that the execution of any sentence be sus- 
pended and, if the accused is in confinement, that he be released on bail 
or on his own bond pending the examination of the record. 


* Code oI 1898, original S 435 

435 (1) The High Court or any Sessions Judge or Distnct Magistrate or any Sub-dirisionil 
Pouer to call for Magistrate empowered by the Local GoTernnient m this behalf, may call lor and 
records of inferior examine the record of any proceeding before any infenor Criminal Court situate 
Courts within the local limits of its or his junsdiction for the purpose of satisfying itself 

or lumsel! as to the correctness legality or propriety of any hnding sentence or order recorded or passed, 
and as to the legulaiity of any procee^nga of such infenor Court 

(2) If any Sub^iTisional Magistrate acting under enb^ (1) considers that any such finding 
sentence or order is illegal or improper or that any each proceedings ate irregular, he shall forward the 
record, w ith such temarVa thereon as he thinks fit, to the District Magistrate 

(3) Orders made under sections 143 and 144 and proceedings coder CJjapler XII su® 
section 176 are not proceedings within the meaning of this section 

(4) It an application under this section has been made either to the Sessions Judge oi DuUiet 

hlagistrate no farther application shall be entertamed by the other of them 
Code oi 1882 — S 435 

Sab>Bection (4) was added m 1893 , otherwise the section was the same 
Code ol 1872 — Ss 294, 295 and 520 

294 The High Court may call for and examine tho record of any ca^e tried by any subordiiaw 
Power to call for records Court for the purpooe of satisfying itself as to the legality or 

of suiordinale Courts of any sentence or order passed and as to the regularity of the 

proceedings of such Court 

295 Any Court of S^sion or Magistrate of the D strict may, at all times call for and eiaouie 
Poteera of Court of Session the records of any Court snbordmate to such Court or Msgtetraw 

and Magistrate to call for record for the purpose of satisfying itself or himself ai to tl e ^^6 ^ 
of subordinate Courts ol any sentence or order passed, and as to the ® 

proceedings of such subordinate Courts 

For the purposes of this section every Magistrate in a sessions division shall be deemed to 
buhocdinate to the Sessions Judge ol the division 

Orders not judicial 520 Orders made under sections 618 nod 519’ are not jadicia 

proceedings proceedings 

* 1872 Ss 518 and 519 = 1893 Ss 144 and 143 
Code of 1861 Ss 40S and 434 

405 It shall be lawful for the Sudder Court to call for and examine the record ol any C3« 
Sudder Court empowered tc tried by any Court of Session lot the purpose of satisfying itself « 
call for and ezamine records the legality or propriety of any sentence or order passed and as 
of Court of Sessioii the regnlanty of the proceedings of such Court If it appear to 

Sudder Court that the sentence passed is too eeveie th» Sudder Court may pass any mlt gated sen n 
warranted by law If tho Sadder Court sbnll be of opinion that the sentence or order is contrary to s 
the Sudder Court shall revert the sentence or order and pass such judgment sentence or order as to 
Court shall seem right or if U deem necessary, may order a new tnol , 

434 It shall be at all times lawful for a Court of Session and for a Migistrata to call for an 
Pou ers of Court of Session examine the record ol any Court immediately subordinate 

and Mogistrate to regulate the Court or Mag strate for the purpose of satisfying themselves as 

proceedings of sulordinale Courts the legality of any sentence or order passed and as to tho 
ol the procce^gs of such subordinate Court If the Court of Session or bfagistr ite shall bo of opi 
that the sentence or order is contr iry to law, the Court or Magistrate shall refer the proceedings 
orders of the Sudder Court It shall not ^ lawful for any other Court than the Sudder Court ® 
any sentence or order of any subordinate Court except upon appeal by parties concerned duly 
accord ng to the provisions ol Chapter XXX of this Act 
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Explanation ^All Magistrates, whether exercising original or appellate 
jurisdiction, shall be deemed to be inferior to the Sessions Judge for the 
purposes of this sub-section and of section 437 ! 

( 2 ) If any Sub-divisional Magistrate acting under sub-section (/) 
considers that any such finding, sentence or order is illegal or improper, or 
that any such proceedings are irregular, he shall forward the record, with 
such remarks thereon as he thinks fat, to the District Magistrate 


*( 3 ) ^ sf" 4* sJ* 4'. 

( 4 ) If an application under this section has been made either to the 
Sessions Judge or District Magistrate, no further application shall be 
entertained by the other of them, 
a. by A 0 for Local GoTerninMil *’ 

b The words ‘ and may when ealline ewiinio ition of ti « record at the end of snh-section (1) 

were tnserfef and the ejplanation to sub section (1) was ad led by the Code of Criminal Procedure 
(Amendment) Act 18 [S.VII1] of 1923 
c Sub-section (3) was omitted tbid 

Synopsis 


1 Scope ol the section 

2 What Courts can revise proceedings under 

this section 

3 “High Court," meaning of 
4 “May call for ’’ 

5 High Court will not entertain appli- 

cation unless the lower Court has 
first been approached 

6 Applicant m contempt Sec Section 439 

hoto 11 

7 The proceedings must be thst of a crimi- 

nal Court 

8 The Court whose proceedings are revised 

must be an inferior Criminal Court — 
Explanation 

9 Such inferior Court must be wuhltt the 

local limits of the revising Court s juris- 
diction 

10 “Any proceedings ’ may be called for 
11 Revision of proceedings under Ss 143, 
144, 176 and under Chapter Xff 


12 Correctness, legality or propnety of any 

finding, sentence or order and regularity 
oi any proceeding 

13 Extent oi power of Sessions Judge or 

District Magistrate 

13a Extent of power of Sub divisional Magis- 
trate — Sub-section (2) 

14 Revision not to be entertained by both 

ibe Sessions Judge and the District 
Magisirate Sub-section (4) 

15 Bar of revision 

16 Revision of proceedings of village 

officers 

17 Order under the Code for execution of 

extradition warrant _ Revision, if 
barred 

18 Limitation for application for revision 

See SectiOD 439 Note 42 

19 Second application lor revision 

20 Dismissal for default— Restoration 

21 Duty of Court whose records are called for 


NOTE to the Synopsis See Si c Notes indicated for the following topics 


Action suo molu See Note 4 
Appeal to District Magistrate — Reris on direet to 
H gh Court Bee Note 5 

CiTil and crim nat proceedings See Notes lOand 7 
Independent powers of Chartered High Courts 
under the Qovernment of Inda 3ct See Notes I, 
11 and 1C 

* Inimed atcly eubord natc *' See Nolo 0 
Inherent powers of H gli Court — Scot on 5C1A 
See Note 1 

Interfcrcoco at any stTge See Note 1 
Interference only in case o(mis<arruigeof]ii>tico 
Note 4 

Leg latire cl anges See Votes 6 10 H 14 and IS 
l,ellcr of erpUnation with record*. Soc Vote 21 
Nature of tciisional powers S -e Notes S anl IS 
No call for records will n appeaUUe Umc S-e 
Vote 21 

No rnlorsinent ly S'-ssons Jul-i* to D.rtnei 
Mogi trate for action See N U 13 
No rcriMoa of procred ngs of Courts col f 


No revision to High Court from certain Courts 
See Note 9 

No traoJer to Additional Sessions Judge See 
Note 2 

Object of the section See Note 1 

Orders really without jurisdictioii — RcTision Les 
See Notes 11 and IS 

rower of superior Courts over inferior Courts. Seo 
Notes 1 and IS 

rroccediDgs coder Ss. 193 and 47C See Note 7 

Beriiaon ogsmst adaunistratiTe proe<edin-s See 
Notes 7 and lO 

IteruioB by D strict Vag etrate — Seesions Judgs 
not to refer under S 434 See Vote 14 

Section 123 _ Vo bar to revision to Hvh Court 
Bl* Note 3 

• S tumto • — Meaning See Vole 9 

Subordinate mod inferior Courts. See Vo-e 8 

Test— Vatare of Court and not of proceed-ng ‘ve 
Note 7 

What ore not Court*. See Vote 7 

Wbot are not Crimmil Court,. See No « ", 


^WLo can anJ». See Vote 4 
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1 Scope of the section — This section empowers the Courts specified therein 
to call for the records of inferior criminal Courts and examine them for the purpose of 
satisfying themselves as to whether a sentence, finding or order of such inferior Court is 
legal, correct or proper, or whether the iproceedings of such inferior Courts are regular * 
A High Court has, in addition to the power ni^cr this section an xnherent power to 
make such orders as are necessary for the ends of justice (s 5G1A)* Under S 107 of the 
Government of India Act (1916), a chartered High Court had, independently of this section, 
also power to revise orders of inferior Courts under its powers of supermtendenco * But 
under suh s ( 2 ) of S 224 of the Government of India Act, 1935, a High Court has no such 
power * 

The object of conferring powers of revision under this section is to give suienot 
criminal Courts a supervisory jurisdiction m order to correct miscarriage of justice arising 
from misconception of law, irregularity of procedure, neglect of proper precautions or 
apparent harshness of treatment which has resulted on the one band m some injury to the 
due maintenance of law and order, or on the other hand, in some undeserved hardship to 
individuals ® The aim of the Logislaturo is, however, to secure the setting right of a patent 


Section 435 Note 1 

1 ( 40) 27 AIR 1940 Smd 65 (65 GQ) ILR (1910) Kac 167 41 Cri L Jour 668, Emperor r Jtimo 
Zlachhi 

( 78) 2 Bom 664 (570) Itnperatrtx 7 Dongaji Andajt (High Court can c&U for record even after tee 
death of the prisoner pending an appeal before the lover appellate Court and pass any order ) 

(66) SBom BO B Gt 1 (2 6) Segv OhashariEharltor 

( 09} 10 Cri L Jour 385 (388) 86 Cal 991 3 Ind Cas 861. JProtab Stngh v Khan Mahomed 
( 10) 11 On L Jour 476 (477) 7 Ind Cas 399 (AU).iftifcamm(]d Jtam v Emperor 
IBee ( 82)_4 AU 417 (419) 1882 All W N 93 Empress of SnSxa 7 Walha Khan (Section 64 Forestt 

. • t 636 194 Ind Cas 214 ^asxmiMahx 

' y m such a ease to order eooaitaent (or 

trial without the necessity of a fresh and onneceasaryioqoiry)! 

2 ( 24) 11 AIB 1924 All 777 (778) 46 All 879 26 Gn L Jour 1242 Mt Ram Sr% v Sn KMhen 

3 (19)6 AIB 1919 PC 31 (33) 43 Mad 146 20 Cn L Joot 593 46 Ind App 176 (P C) An»»B 

Eesant t Adxoeale General of Madras (High Coort a power to issue writ of eertiorarx Is not u en 
away by Criminal Piocednre Code S 435) 

( 08) 7 Cn L Jour 499 (501) 12 Cal W N 678 Ltkhraj Bam 7 Dsb\ Pershai , 

(23) 10 AIB 1923 Mad 276 (375) 24 Cn L Jour 464 Pumya Syomato v Emperor 

• t such powers ) 

. • tdar (Order of 


( 19) 6 AIR 1919 AU 46 (48) 42 AU26 20 Cn L Jonr 615 EadAory 7 Smperor (Though Mon^J 
Court la not inferior Court within S 435 High Court can interfere m rem on in proceedings 
contempt of Court ) 

( 24) 11 AIR 1924 All 69 (69) 45 All 676 Easht Nath 7 Swg-Empsror 
( 33) 20 AIR 1933 Bom 1 (4) 57 Bom 93 34 Cn L Jour 199 (SB) Balhrtshna Hart 7 Emperor 
( 99) 26 Cal 874 (878) 3 Cal W N 664 Soonderjee Ifanj* 7 MayUm (The High Court may bave^^ 
power of interference m proceedings notwithstanding the annulment of its powers of revision 
the Code) 

Also see 8 439 Note 1 _ r 

4 See ( 40) 27 AIB 1940 Bom 266 (267) ILR (1940) Bom 415 41 Cn L Jour 655 P J 

SArttnras Gopal (Inferior Court s judgment not before High Court in appeal or rcTision — 

heoprasad v Emperor 

■ . . ah 


. isSranaH Faniuml 
i.tt,d b, I**-®*' 


Court Will quash proceedings in re7i8ion ) . „ .. ba asted 

( 34) 21 AIR 1934 Bind 20 (21) 35 Cri L Jour 891, Atmaram 7 Emperor (High Court ro 7 
to put right any incorrect Irregular cr improper sentence or order passed by subordinate 
set Tight any irregularity not condoned by 8 637) 
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error or defect, and not to give the Coart a ro%ing commission either m the direction of 
stamping ^\lth approMxl the proceedings of a louver Court, or in the direction of questioning 
about and looking to soc if, possibJy under n fiiir record, there lies some traces of a possible 
error , in the absence of some well founded suspicion of error it is inexpedient to scrutinize 
orders which, upon the face of them Lear token of careful consideration and appear good 
and lawful * 

In order that the power under this section may be exercised, the following conditions 
must be satisfied — 

(1) the proceeding must be that of a ertmtnal Court see Note 7 , 

(2) such Court must be an tn/ertor Court see Note 8 . 


(•32) 19 AIR 1932 Lah 3G2 (363) 13 Lah 699 33 Cn L Jour 341, Ibrahim r Quran Ditta Mat 

(Iligh Court sitting as Court of revLiton is entitled to rectify errors in law which woold lead to injastice ) 
( 32) 19 AIR 1933 Lah 253 (253) 33 Cri L Joar 600 Emperor r Sardara (Judgment of trial Magis 
tmto peirersc on the question of sentence — High Court interfered ) 

(32) 19 AIR 1932 Lah 183 (189) 33 Cn L Jour 108, Robert John Bradley v Emperor (Accused 

gammoned by second class Magistrate, but hu ease subsequently transferred to Additional Distnct 
Magistrate— Cise tried by latter summarily without accused Jcuowmg it— Accused held to be prejudiced 
by the Inal) 

( 31) 18 AIR 1931 Lah 145 (U9) 32 Cn L Jour 700 Paratram v Emperor (Appeal not preferred 

though allowed — Still High Court can exercise its rerisionat powers when there is serious miscamjge 
of justice ) 

(31) 18 AIR 1931 Mad 236 (240) 82 Cci L Jour 744 Salyanarayana Cheudhary r Emperor (High 
Court will interfere a the interest of public peace ) 

( 30) 17 AIR 1930 Nag 69 (59) . 31 Cn L Jour 110, Punnunromi x Ml Almelu Bat (Magistrate s 
procedure highly irregular aud seriously prejudicing accused •- No proper inquiry — High Court 
interfered ) 

(■SO) 17 AIR 1930 Baog 349 (350) 32 Cn L Jonr 206, Alt Eotsein v Emperor (The High Court in 
tension u not bound by S 412 but cay examine tbe record tor the purpose of seeing whether the 
accused hare had a fair trial and whether their plea of guilty was based on a proper conception of the 
tuts ) 

( 29) 16 AIR 1929 Mad 847 (846) 31 Cn L Jonr 190, TcJifi t Basart Adi^adu (Irregularity 
IS material and snfficieot to invoke S 435) 

( 20) 7 AIR lO’O Pal 878 (392) 2lCnLJour289 Sadanandt Emperor (Tbe proper function of a 
Court of leeision is to see that subordinate crumnal Courts do conduct criminal coses with fairness 
end propriety and that nothing is done m tbe tn&l of an accused person which may reasonably lead 
to tbe impression that the accused has not received lair treatment and an impartial and fair trial ) 

( 18) 6 AIR 1918 Pat 197 (199) 19 Cn L Jonr 249 3 Pat L Jour 147, Meiea Bal t Emperor (Hold 
ing trial at a place where accused is totally Incapable of making proper defence amounts to material 
irregular t; — High Court set aside conviction ) 

( 16) 5 AIR 1918 Nag 62 (6*’) 20 Cn L Jonr 671, Govtttd t Emperor (A Court of revision is not 

concerned with tbe policy onderlyiog a legislative enactment , it is only concerned with the legality 

( ■ ■ 


( 09) 9 Cn L Jour 72 (73) 35 Cal 1093 Rahtmuddi llouladar v Emperor (Coaviction set as de on 
the ground that accused had no opportunity of examiniug witness in defence ) 

(O'!) 8Cn L Jour 250 (25S) 1908 Pun Pe No 11 Cr. PAumon v Emperor (Technical lUws and 

minor errors in the procedure of tbe lower Conits and even mutakes in tbe appreciation of evidence 
are good grounds fer interference where they have resalted in eubslantial prejudice or injustice to the 
accused ) 

( 0«) 7 Cri L Joar 202 (204) 1909 Pun Re No 4 Cr SktV :tath r Emperor (V. hen illf^al order n 
paa.-ed and action taken which involves eiatlen coming withm the pnrview of law and ja<t^ and 
within the scope of authority of Courts such authority cannot be ousted by tbe mere tpte di^'l of the 
officer that he was not acting oi a judicial officer — n gh Court in Tension has power to prevent soeh 
a breach of law ) 

(04) 1 Cri L Jour 997 (999. 1000) 10 Dor L R *63, A«,p«-or v Eiato Zan ITlj 
(65) 1*^5 Pun Re No 42 Cr p. 69 (S'*) Batrt Eata t Canya (High Court power nnder S 439 
to revisa illegal order p&ssed nnder S 135 ) 

6 1 99) 1699 All MSS (136). Empreti v Z>ttlcs 


N 
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(3) such Court must bo situate within tho local limits of tbo jurisdiction of the 

rovision Court soe Note 9, and 

(4) the purpose for which tho records are called for should bo ono to enable the 

ro\ ision Court to satisfy itself ns to the correctness, legality or propriety 
of any finding sentenco or order recorded or passed and as to the regularity 
of any proceedings of such inferior Court 
The High Court s right to have matters brought to its notice and to examine tho 
record for itself is as much a part of tho administration of justice as its duty to hear appeals 
and revisions and interlocutory applications Hence whero a revision petition by a prisoner 
addicssed to the High Court is handed over to tbo Jail Superintendent and the latter 
delihorately withholds it from tho High Court and declines to forward it tbo Jail Superm 
tendent interferes with the administration of justice and is guiltj of a criminal contempt' 
Tho records of a proceeding can be called for under this section even when the 
1 roceodmg 13 pending before the inferior criminal Court ® 

2 What Courts can revise proceedings under this section — The 
power to call for the records of an inferior criminal Court can be exercised only by the 
Courts specified in the section namely — . 

(1) the High Court 

(2) the Sessions Judge 

(3) the District Magistrate, or 

(4) the Sub divisional Magistrate empowered by the Provincial Government m 

this behalf 

An Additional Sessions Judge cannot exercise the powers of a Sessions Judge and 
act under this section^ except in cases which may be transferred to him by or under any 
general or special order of tho Sessions Judge* (see s 438 sub s (2) and Note 12 thereon) 
A special Judge cannot exercise the powers of a Sessions Judge and act under this Bcction 
Similarly, a joint Magistrate cannot exercise the powers of a District Magistrate and act 
under this section * So also an order signed by another person for the District Magistrate 
calling for a proceeding is an order without authority* 

3 “ High Court,” meaning of — See Section 4 (1) (j) 

The High Court for the purposes of revision against an acquittal m proceedings 
fiom the Santhal Parganahs is the Commissioner of Bbagalpur and not tho High Cour 
of Patna ' 

7 { 45) 32 AIR 1945 Nag 33 (49) 1 L R (1945) Nag 74 (DB) BalKrxshna A arayan » ^ ® 

8 (41) 28 AIR 1941 Rang 114 (115 IIG) 1941 Bang LR8« 42 CnL Jour 573 194 Ind Cas s.i; 
Kt ig V Zlaung Po Thaxng 

Note 2 

1 (1900 190*’) 1 Low Bur Bnl 119 (120) Croint AhdvXQaffur 

( 06) 3 Cri L Jour 88 (8R) 7 Bora L B 998 In re Fxtamhar Bwarkadas . 

(76) 25 Suth WR Cr21 (22) Shoindoo Nosl yo w Rung LaU (Jo nt Sess ons Judge under tbe Ooa 

( 85) 9 Bom 164 (1G8) In re U e yetthon of Aft sa Atmal (A joint ^css oas Judge cannot eierciac the 
powers of a Sesa ons Judge under Chap XXXII) 

2 See (85) 9 Bom 352 (J64) Reference by the Sesixona Judge of Swat (In ths case wli cu 
decided before the enactment of sub-s (2) of S 438 m tho Code of 1893 it was held that an ap^ca 
under Chap XXXII (Ret s on) made to s SeasioDs Judge could not be transferred to o Joint Seas o 
Judge — rbis la no longer law in view of B 438 (2) ) 

3 ( 05) 2 Cri L Jour 534 (538) 9 Cai W N 829 Skeobtix Ram r E nycror 

4 (70) 14 Suth W R Cr 25 (oe) Queen r Chooramanx Satxt 

5 (41) ‘’8 AIR 1941 Bang 114 (115 116) 1941 Bang LB 82 40 On L Jour 673 194 lndCa3Siw 

King T Zlaung Po T} axng (Order issued by the headquarters asa stont and signed by blm for D s r 
Mag strate la to d ) 

Note 3 ... 

1 (iC) 13 AIR 19 »C Pat 449 (450) G Pat 83 Cn L Jour 80 Anwar Bit Chairman Deog'' 
MxxnxexyaXxty 
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4 “May call for ’’ — Tbc^ words show tliflt wheno^o^ tho superior Court is 
appn^d of tho c\i«toncc of the records of lofenor cnmiRal Courts needing scrutiny, it may 
m its discretion call for and eanmiac such record The record is not to be called for 
merelj to satisfj the Courts curiosity but to tale measures to correct by rcaision what 
maj be incorrect illegal or improper m some thmg or things which the record contains or 
discloses' The section does not however indicate any method by winch such superior 
Court «hould be apprised of the irregularities in the proceedings of the inferior Court It 
cannot be limited to eases m which the Tudgo of such Court happens to haac personal 
knowledge leading him to suspect an irregularity or to eases whore an application is made 
by interested parties it can act suo motu On any information and can call for the rccoids 
irrespective of the source of Uie mformation * 

The application referred to m sub s ( 4 ) of the section is an application by a paity 
to the proceeding, e g, the accused, the Crown or the complainant* An application by 
third person will be treated as supplying information to the Court on which it may act * 
The Court will, however act on such information only if there are a 2 ntort grounds for 
apprehending that a miscarriage of justice lias taken place® Thus, where a person convicted 
refused to take part in the proceedings but a member of the bar applied for revision of 
the proceedings, the High Court refu-sed to call foi the record, on the ground that there 
was nothing to show that there waa any miscarriage of justice, and further ohseraed that 
the Court should be loath to interfere on behalf of a pereon conMCfed m a criminal caso if 
that person is an adult and of ordinary intelligence when that person himself in no way 
condesfg the propriety of hia coauction.® MTiere the Bar Aasociaticrn applied for revision 
against the comiction of certain members of the Bar who refused to take any part la the 
proceedings the Chief Court of Oudb interfered m rcvi«ion obseruog that the Bat Asso 
LiatiOQ was right in making the application* Sec also Note 9 on section 439 


Note 4 

1 (41) 31 AIR 1914 Cal 17 (iO) ILE (1944) 2 Cal 1 45CnLJour309 211 Ind Cat 177 (IC) 
J/aftabir Sini;?! e Emperor 

2 ( 31) 18 AIB 1931 Lali 107 (103) 12 lAb 471 33 Cn L Jour CS3 Eoshan Lai j Emperor 

{ 80) 17 AIR 1930 Nag 61 (03) 26 Nag L R 50 31 Cn L Jour 284 111 Saji r ill Lhimx (nigh 
Court cso interfere wben a certain order though legal, 11 improper ) 

( 7S) 2 IVeir 533 (S38) (luformation got ontsido Court— Powers under th a section may be put m force 
on matters eonimg to the Court a knowledge On rel able inforDistion ) 

( ■ ■ to the knowledge of the High 

( 

(186’j) 3 Suth W R Cr 70 (70) Quern v *Hutk Mohammad 
( 60) > All 532 (523) Empress of hidta t Pox (0£Bc al cowiniunication ) 

( 81) 3 All 5C3 (oCJJ 1831 All W V 37 fFIfl Ftipress of India y Anand Sarup (OfTcial information ) 
(17) 4 AIR 1917 I^ih 277 (276) 18 Cri I» Jour 121 1916 Pun I e No 23 Cr, J/auIo EiUh r Lai 

Cl and 

3 (33)-’0AIU 1933All078(C60] 56 AH 158 31 Cn L Jour 1115(FIP. SAmrobala Pm t Emperor 
[See ( 36) 23 AIR 1930 All 872 (d«) 38 Cn L Joor 301. Mali y Dent ) 

4 ( 33) 20 AIR 1933 All C79 (680) 56 All 159 34 Cn L Jour 1115 (Fli) SAnifatafn Pen t Emperor. 
(31) 18 AIR 1931 lah 145 (150) 32 CnLJour700 Pars Jlam r Emperor 

( >7) 14 AIR 1927 All 39 (3s) 42A1123n 27 Cn L Jour 1130 Prarey Pnf t Sajir Mat (t Ses- 

sions Judge can tako up at the instance of a pnsate person any reri> on of Sfagisirste a order und< r 
sectien 470 ) 

( 09) 10 Cn Ii Jour 237 (23») 2 8ind L 11 2» Jmprra or y Tf}u 

5 ( 23) 10 AIR 1923 All 83 (••C) 45 AH 129 21 Cn L Jour 113. N’aram Prasad x Emperor 

(31) 18 AIR 1931 Com 140 (140) S3Ikim333 3>CrtLJojr471 Emperer y Gamth I aman 
(Arpli^ation for reriaion made by a th r<l pattr to the ll;„h Court should not be entertauiol un ess 
ll ere is » scry strong eoae ) 

6 {‘'23) 10 AIR l'r23 All b3 ('C) 45 AH 12> J1 Cn I» Jour IIS Norain PrasOiJ t Emperor 
tSeeho'*evcr(33)20 AIR 1933 AU67«(C8o) SICf L. 4 1115 (FH) ^a.laNi'a Pets t Emperor) 

7 (30) 17 AIR 1830Ojdh 497 (18--) .32 CnL Jour 10| Mohanlal SaXvna y 1 mperor 
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In the undermentioned caso^ it was held that the proccduro of a Magistrate applying 
to the District Magistrate for advice in regard to a question of jurisdiction m a case 
pending before him was erroneous and that he ought to have completed the inquiry himself 
and passed such order as to him seemed legal and proper 

Apphcants m revision to High Conrt must be prepared with their ca'^s and with 
the documents in support The High Court will not send for the record unless there is 
sufficient material to justify that course and will not adjourn the case merely to enable a 
party to do what be should have done before prosecuting the appLcation ® 

5 High Court will not entertain application unless the lower Court 
has first been approached — The Sessions Judge and the Distnct Magistrate have 
concurrent jurisdiction with the High Court to call for the record of inferior cnminal 
CJourts under this section The practice is however firmly established that the High Court 
will not entertain an application for revision where the appheant could have apphed to the 
Sessions Judge or the Distnct Magistrate and has not done so ^ The object of the practice 

8 ( 12) 13 Cri L Jour 788 (786) 37 Bom 144 17 lad Cas 530 Empercr T Abdul Bahman 

Also see S 177 Note 1 

9 ( 40) 27 AIR 1940 Bom 283 (283) 42 Bom L R 481 (481) 42 Cn L Jonr 62 Muhund t Emperor 

Note 5 

1 ( 4‘») 29 AIR 1942 Bom 148 (149) ILR (191'’) Bom 249 43 Cn L Jour 708 200 Ind Cas 724 (DB) 

SaeZaram Soiota t Dyaneshtcar FtaAnu (Revision to Sesaioas Judge withdmwa —Appacst on 

to Sessions Judge held as sufficient eomphanee with spirit of rule — BeTuion to High Court he a 
could be entertained against Magistrate s oMer ) 

( 42) 29 AIR 1942 Oudh 438 (439) 43 On L Jonr 739 201 Ind Cas 466 Surajbah T Emperor 
( 41) 28 AIR 1941 Oodh 268 (269) 42 Cn L Jour 849 193 led Cas 47 Deb* Singh t Emperor 
( 41) 1941 Nag L Jour 619 (619) Tohwant Itaov Emperor 
( 40) 27 AIR 1940 Fat 299 (299) 41 Cn L Jonr 257 Chokat Ahxr t Suraj S\ngh 
(37) 83 On L Jonr 10'’4 (1025) 171 Ind Cos 167 (Oudb) Baja Ram 7 Emperor , , • » 

( 33) 20 AIR 1933 AU 283 C’33 234) 55 AU 261 34 Cn L Jour 1048 Uuhammad Eaihim t 
Area of Moghal Sarax 

( 19) 6 AIR 1919 All 258 (260) 41 All 687 20 Crt L Jour 347, Ifansoor Busaxn 7 Emperor 
( 27) 14 AIR 192? All 834 (834) 23 Cn L Jour 476 Sxngh 7 Emperor 

( 29) 16 AIR 1929 AU 272 (272) 30 Cn L Jour 1079 Jadunandan 7 Sheopahat 
( 19) 6 AIR 1919 Mad 1004 (1008) 19 Cn L Jour 66 Venkalaramana A jjar 7 Emperor (H gh Court 
rarely mterferes m revision till other remedies open to a pet tioner in the lower Court hare been resort 
to unsuccessfully ) 

( 24) 11 AIR lO”! Mad 228 (229) 25 Cn L Jour 310, Oopobondhu Bel ara v Ventcalesam 
(Fact that order lot compensation passed along with order of d scharge is revisable by the H gh Co 
only docs not alter the procedure ) 

( 31) 18 AIR 1931 Mad 778 (779) 65 Mad 178 33 Cn L Jour 43 Ganesh iTull 7 Emperor 
( 26} 13 AIR ig’S Nag 295 (285) 27 Cn L Jour 71 Bajxrao v m Dadibax 
( 29) 16 AIR 1929 Nag 13 (14) 29 Cn L Jour 618 CAsnai t Emperor 

(’2*’) 9 AIR 1922 Oudh 147 (147) 25 Oudh Cas 37 24 Cn L Jour 275 Sat 27ora»n Stngh v E nperor 

( 17) 4 AIR 1917 Pat 596 (597) 18 Cn L Jour 863 ilusan Bax v Birxeh Boj 

( 18) 6 AIR 1918 Pat 638 (o89) 19 Cn L Jour 589 3 Pat L Jour 302 Bipxn Bxharx r Emperor 

( 04] 1 Crl L Jour 1075 (1076] 10 Bur L R 34C JIfaung Po Tha t Tun Aung Gjaio 

( 05) 3 Cn L Jour 63 (55) 28 All 268 1905 All W N 279 GuUay v Bakar Uusain 

( 08) 7 Cn L Jour 48 (48) 30 AU 116 1908 All W N 25 Sfca/ajaZ HZZaft v IFaZiabmai 
( 09) 10 Cri L Jour 190 (191) 36 Cal 643 2 Ind Cts 846 In re Bkuyan Abdus Sebhan Khan 
{ 21) 8 AIR 1921 AU 30 (31) 43 All 497 22 Cn L Jour 715 Sharxf Ahmad v Qabul Stngh 
( 24) 11 AIR 1924 AU 1 (4) 45 AU 636 24 Crl L Jour 817, Abdul Wahxd v Abdullah 
( 26) 13 AIR 1926 All 27 (23) 48 All 23 21 Cn h loot 19 Kamalapaihx Panth y Emperor 

( 27) 14 AIR 1927 All (830) 28 Cn L Jour 544 Bathe Sxngh v Emperor 


an 7 Emperor 
der Sxngh 


Tlmneror 
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13 firstly, to prerent the time of the High Court from being ^ nsted and eccondlj , to have 
the advantage of the opinion of tho Sessions Judge or the District Magistrate in case the 
matter should eventually come before the High Court * Tho object of tho practice is not 
attained by the mere fact that an appeal was preferred to the District Magistrate ^ The 
practice does not hoirevor oust the jurisdiction of the High Court to entertain a revision 
in contravention of the practice* and the discretion of the High Court is not fettered by 
any hard and fast rule ® Thus in a spccutl case as when an application is presented by a 
third party m tho interests of the public or when the appeal from the Court whose order 
13 challenged lies directly to tho High Court the High Court can entertain an application 
in revision even though no such npidication was modo to the Sessions Judge or tho District 
Magistrate * 'W’hero an inferior cnmiOAl Court passed an order under S 117 and tho party 

( '’8) 15 AIR 1928 Sind 69 (70) 29 Cn L Jonr 978 22 Siod L R 301 Emperor v Jiahimdino (Hgh 
Coart woald not as a rule exercise those potrera id a case where the tlag stmte making the report has 
jurisdiction to dispose of the matter h msett ) 

( O'*) 25 Alt 126 (127) 1903 AU W N 197 Uarbans Eat v Chunni Lai 

wh ch eoucurrent jurisdict on is not 

(1900-01) 5 Cal W N 219 {ilS) Tarale Nalh Nundi v Go'tnda Chandra 

foi) 8 AIR 19’1 Cal 76 (76) 48 Cal 631 2> Cn L Jonr 650 Rash Behan r Phant Bhusan (Case 
under S 133 ) 

( 23) 10 AIR 19'>3 Cal 674 (674) 30Cal423 25 Cn t Jour 6'’6 Aidul 31am r Jfandalal Khatel 
(Viliere however, the applicat on m revisiOD bad been entertained and beard and a role bad been grant 
ed It ought to be d sposed of on the merits and not dismissed on the ground that oo appl cat on bad 
beeo made to the Seisiona Judge ) 

(’37) 14 AIR 19^7 Lah 689 (COO) 29 Cn L Jour 815 8 Lab 614 3Iahomei Jshaj r Emperor (Tba 
' " t ons under B 439 unleu District 


(AppLcat on under Charter Act — 

Appeal though allowed not taken — Appheat on in reris on not entertained ) 

( 86) 1686 AU W ^ 39o (295) Empress v Mehar Singh (Where an appeal hes against an order no 
revision Lee until the pet t oner bad appealed against it and the appeal had been disposed of ) 

(80) 2 AU 276 (290) Empress of India v Jfilamlar Babu (Where there la a Coart of appeal resort 
should be had to it before coming in revision ) 

Also sees 133 bote 31 S 136 Kate 4 and S 439 Kote 23 

2 ( 41) 28 AIR 1941 Oudh 3C8 (269) 42 Crr L Joot 319 193 Ind Cas 47 Debi Singh v Emperor 
( 33] 20 AIR 1933 AU 293 (293 281) 55 AU 2C1 34 Cn L Jour 1019 lluhammad Uashim y Notified 
Area of Zloghul Sarai _ 


4 ( 3’) 19 AIR 1933 All 12 j (126) 33 Cn L Jour 5‘>S 51 AU 33] DalkrxsynaSharmay Emperor 

Naidu (It 11 
• applied to the 

(W Lcn the appl cation is connected with another appheat oo which has been made and whi b ran be 
entertained onl/ bj tl e High Court It may be enterta ned ) 

( 1*’) 13 Cn L Joor ‘’C9 (369) 14 Ind Cas Cj* (411) Cufain Lol v Cengs Ram 

( 31) 21 AIR 1934 Cal 139 (HO) SSCnLJourSd SurmdrtfaotH v Cos.a Behan (Where the lover 
Court of conrarrent junsd ction postponed the case and the matter was urgent) 

(33) 20 AIR 1933 All 612 (613) 53 All 657 54 Cn L Jonr 1033 F V Rjsu t Emperor 
( S**) 19 AIR lOS** All 125 (12C) 61 AU 331 S3 CH L Joof 528 EafolTiiAna Shams v Emperor 

(Apptal It ng d reetly to High Court ) 

[5ee (’ll) SI AIR 1911 Ondh SIO (311) 49 Cn L Jonr 756 2’V) Ini Cas 437 DoA JIoAxmni 

K\ng-l mpetor (Order under S. 517 passed by Slaglstrata — Iliob Coart alone can set as.]e 
refereoee or retkion — Vo reeUion hrfoi* Seesioof Jodge — Reviuon d roet to H eh 
maintaiiisbie ) 
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concerned 'who could ha\6 approached the District Magistrate under S 125 did not do so 
but applied directly to the High Court m revision, it uras held that he could do so on the 
ground that the poucr under S 125 -was not a judicial one^ Though High Court will not 
usually entertain applications made to it directly, stiU if thej are admitted the> must be 
disposed of on merits ® 

According to R 15 of chapter IV of the Nagpur High Court Boles, an apphcation 
for revision of an Older passed bj a criminal Court of appeal may bo made directly to the 
High Court and the applicant need not first applj to the Sessions Court.® 

6 Applicant in contempt — See Section 439 Note 11 

7 The proceedings must be that of a criminal Court. — The proceeding 
the record of which is called for, must firstly, be that of a Court 'Whero such proceeding 
13 not that of a Court at all, the section has no application Thus a Judge actmg as a 
persona designata under special jiowers conferred on him as such is not a Court and his 
action cannot bo revised ^ A Judge or Magistrato who has vested m him a dual capacity 
as an eseeutivo officer and as a Court, and who acts m hts executive or administrattie 
capacity cannot be considered to bo acting as a Court and hia proceedings cannot be 
revised under this section* The following are also not Courts wjthm the meaning of this 
section 

1 18) 5 AIR 1918 Pat 172 (174) 19 Cci I. Jour 126 AfttiwA* Mxan r Emperor 
( 31) 18 AIR 1931 Oudh 418 (418 419; 33 Cn L Joot 195 v Bain 1 

7 ( 24} 11 AIR 1914 Oudh 241 (241) 34 Cn L Joar 61C, Emperor t Balwant Stngh, 

( 14) 1 AIB 1914 Oadb 305 (30G) IS Crt L Jour 721 S)teo Sxngh t Emperor 

( 17) 4 AIR 1017 Ail 429 (428) 18 Cti L Jour 630 89 All 466 (469) Sitaram r Emperor 
[But see ( 05) 2 Gri L Jour 335 (333) 1905 All W N 143 Emperor v AMur Bahim (Dis ented (com 
m AIR 19'’4 Oudh 241 24 Cn L Jour CI6) 

( 18) 5 AIR 1918 Nag 173 (173) 19 Cn L Joat 000 Zlarland Itao t Emperor ] 

8 ( 42) 29 AIR 1940 Oudh 439 (439) 43 CnL Jour 739 201 Ind Cas 466 .Surnj&aR t 

(AIR 1933 AU 678 66 All 158 34 Cn L Jour 1115 (FB) relied on ) 

( 41) 29 AIB 1941 Pat 549 (519) 43 Cn L Jour 110 197 Ind Car 74 Bihar J/unieipahty f 

nandi Ruer 

(41) 29 AIR 1941 Pat 444 (447) 42 Cn L Jour 347 192 lod Cas 893 PraiaiGarerir list Sesan 

{ 40) 27 AIR 1940 Pat 299 (299) 41 Cn L Jour 257 CHoJeat Ahtr v Suraj Singh 

( 23) 10 AIR 19‘’3 Cal G74 (674) 50 Cal 423 25 Cn L Jour 8'»6 dfriuJ a/a«a6 T ?7a»dalal 
[See also { 42) 29 AIR 1942 Pat 150 (152) 43 Cn L Jour 637 199 Ind Cas 218 Z-alo ITahto t Emperor 
(Once revis on ca'e has come before High Court H can deal with it under Ss 435 and 439— It n®**! 
not see whether the petition is in order and whether the affidaetl was properly sworn by accused )] 

9 ( 41) 28 AIR 1941 Nag 316 (317) ILF (1941) Nag 606 43 Cn L Jour 24 196 led Cos 546 

Nathnrain GoUram y Emperor (Criminal Been No 123 of 1941 overruled ) 

Note 7 

1 (30) 17 AIR 1930 Bom 486 (4B6) 54 Bom 664 S'* Cn L Jour 397, Jn« I7swan Haji 

(The special power of the Chief Presidency Alagislrate under S 45 Bombay City Police Act ISC'* isool 
as cnminal Court but as a persona designata ) 

Also see S 1 Note 6 

2 ( 43) 30 AIR 1943 Mad 470 (471) 44 Cn L Joot 092 207 Ind Cas 023 In rt EaTasimhamurti 
Patnail (D strict Magistrate direct ug Eubordinate Mag strates not to allow unauthorised persons to 
practice as legal practitioners— Order is administmtiTe ) 

( 41) 28 AIR 1941 Lnh 71 (73) ILR (1940) L*h 577 42 Cn L Jour 449 193 Ind Cas 561 (DB) 
Ghtilam Sadiduddin V JEnipcror (Order of District Magistrate under S 3 Sarals Act call ng upo” 
keeper of sarai to register his sarai is not jndic ol order and is not subject to revision ) 

( 40) 27 AIT. 1940 Cal 30 (31) ILR (1939) 2 Ca) 632 41 Cn L Jour 442 Bijoy Krishna v Shi/atn 
Narain (Order of District Magistrate directing the letom of a captured elephant to its owner on paj 
ment of costs is merely an esecntive order — No rcvisioQ ) . 

( 40) 27 AIR 1940 Oudh 416 (416) 41 Ctl L Joar 781 UaJmned Ahmad Khan v Emperor (Order or 
District Magistrate under S 144 hanning procession — Two months after his successor allowing 
Sion subject te certain conditions — Order of successor purely executive order and not one under S. 1 
and Is not open to revision ) 

( 39) 26 AIR 1939 All 124 (120 127) ILR (1939) All 178 40 Cn L Jour 805 lit Ilatari v E»iT*f^' 
(Order under 8 4, U P Naik Girls Protection Act passed by a Distr ct ifagistrate ) 
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( 39) 26 AIR 1939 Sind 340 (341) ILR (IStO) Kar 102 41 Cri E Jour 179, llanghanamal Otanehand 
T Emperor (Order tiy District STagistmte onder Buie IT framed under S 39 A, Combaj’ District 
Police Act (4 (IV) of 1890) ) 

<34) 21 AIR 1934 All 14S (149, 160) SG All 409 35 Cn L Joac 1296, Sandal Smgh v District 
Magisirate end Supenniendent, Dehra Dtin (Order fornecution of warrant under S 7 Extradition 
Act, is an execatire act— A contrary ^lew is held m AIR 1929 Bom 81 53 Bom 149 30 Cr E J 772 ) 
(34) 21 AIR 1931 Cal 487 (483) 36 Cn L Jour 69 tfagendra Cftandra v Denamali Das (Order 
restoring the names of certain persons to the j irors list after the tame had been removed from it is an 
administrative and not a judicial order ) 

(30) 17 AIR 1930 Luh S39 (543) 31 Cn L Jour 290 Abdul Shakur v Slakadeo Parshad (Order 
under S 25 of the Police Act 1861 passed by a first cUss Ifagistrate is pissed in his executive 
capacity ) 

( 30) 17 AIR 1930 Siod 162 (163. 164) 31 Cn L Jour 9a2 24 Sind L R 389 Secy of State v Gobind- 
ram Jaiehand Rat (Order under S 113 (4), Railways Act passed by a Slagistrate is only an 
administrative order) 

( 20) 7 AIR 1920 Cal 633 (636) 47 Cal 813 21 Cti E Jour 581, iTarini Dux v Emperor (Order of 
District Magistrate directing removal of name from regster prepared under S 5 Criminal Tr bes Act 
is ID administrative capacity } 

( 19) 6 AIR 1919 Mad 610 (610 611) 42 Mad 64 20CnEJour7S AruHaehallani Pillii y Ponnu 
siaami Pillat (Admunstrative orders passed by a District Jfagistratc cannot be revised by High Court ) 
(18) 5 AIR 1918 lAh 302 (302) 19 Cri L Jour 6il 1918 Pun Re No 21 Cr AhadShahr Lmperor 
(District Magistrate acting under S 6 of Act 25 (XXT) of 1867 is not exercising jurisdiction as a Court, 
civil or criminal, bat his proeeedinga arc admimstrat ve ) 

( 15) 2 AIR 1915 Cal 4‘>$ (42?) 42 Cal 793 16 Cn E Jour 31 Guilt Sahu v Emperor (District 
Magistrate executing an exiradition warrant issued under S 7 Extradition Act -> Executive act — 
No tcnsioo ) 

( 07) G Cn L Jour 379 (SSO) 1907 Pun Be No 9 Cr, Sundar v Emperor (Order under S 4 >, Punjab 
Eaws Act requiting ioreigu vagrants to leave district passed by District Magistrate— Order is esceutif e 
—No reviaiott ) 

( T2) 19 Suth W B Cr 67 (68) 10 Beng E R App 4 In the matter of the petition of Rohoman Strkar 
(Magistrate passing order appointing special cooitables under S 17 Act 5 [TJ of 1861 — Held order 
was one of purely executive nature ) 

( S2] 19 AIR 1932 Pat 155 (1S5) 34 Cn L Jour 346, Didesht Mian v Emperor (Order refusing to 
direct the removal of names from a register under the Criminal Tribes Act is passed in executive 
capacity ) 

(’18) S AIR 1919 Mad 1266 (1270, 1273, 1277} 18 Cn E Jour 239 (239) 39 Mad 1164 (SB) Mrs Annie 
Sesanly Emperor (Order under S 3 of the Pres* Act 1910, cannot be revised } 

( 07) 5 Cn L Jour 476 (477) 29 All fM53 1907 All 55 N 168 In re Duma (Order pas ed by a District 
Mag stratc under the rules framed by the Oovemmeot uuder & 45(3) of the Code of Criminal Procedure 
IS an executive order ) 

{ 10) 11 Cn L Jour 705 (707) 8 Ind Cas 747 (Dom) In re Pandiirony Shidrao (Order passed by a 
District Magistrate under S 44 of the Bombay District Police Act la an executive order ) 

(11) 12 Cti L Jour 558 (558) 5 Sad LB 51 12IadCii3C46 Imperator y Jaro (Order under S 3 
of the S nd Frontier Regulation is an cxcculive order ) 

( sC) 18S6 Pun Re No 21 Cr p 45 (47) J» r« A lladju (District Mag s rate acting under Extradition 
Buie No 3 UooL Circular sxxiv (c) believmg tbe order eoaUioed in the rule to g ve him authority to 
act as 3fagbtra\o— The proceedings and order of the Magistrate held liable to bocalJedfor and examined ) 
(2’) 9 AIR 1922 Smd 21 (21) 15 Sind ER 126 23CriEJoar39 Satan x Emperor (Order passol 
by a Magistrate under S 41 of tbe Bombay Di^tr et Fobce Act (4 [15 J of 1870) is an eie~uiiTe act— T1 e 
mere fact that there is an enquiry of a jodiaol nature cannot sulEce to g ve JI „h Court power of 

(18) 5 AIR 1916 Sind 49 (49) llSindERllS 19CnEJojr53* DkarmiUii y Emperor (An order 
passed by a D strict Sfagiatrate under S 43 of the Dsmbay D strict i ol ca Ktl E an executive o-Jtr ) 

■ " '' .> J Emperor 

' . < I* ■ T Eader Prams 

' ■ of 19^) d retting 

that eertaiQ Luts creeled on a d rpuled char slionIJ be so'd and tbe sale proceeds erel ted to the 
(rrasury Is sot revuable ) 

( 04) 1 All E Joar lOOn (lOlnl Noram Smyb v K»»j-Emperor 

{ 0“’) 1‘'02 511 5V N 175 (I73), In the matter o/ Ih* frfi'iow «/ SulWro Pret-d (O-der p^w-1 
Dietnct ilarri»trsle pfahih.! ng petition vnters to carry on ibeir buMn^r w iho the p*eoB 
District Court is not a judieiai act) 
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(1) A CoHector directing a departmenial inquiry into the conduct of a Jlagistrate* 

( 2 ) A Collector acting m butwara proceeding and finding a ruukhtear for making 

false statements m the course of such proceedings * 

(3) A District Superintendent of Police ns such ® 
li) A jury appointed under S J88 of the Code * 

(5) The Secretary to the Pro^ ineial Government acting tinder S 4 of the Goondas Act * 

(6) A District Registrar * 

See also the undermentioned cases • 

Secondly, the proceedings mnst be that of a criminal Court A criminal Court is 
one which is constituted as such either under the Code or under any other law for the 

( 91} 1891 All W N 178 (17B) In the matter of the jietttton of Bhayelxi (Inrtnjetioos by Itigistratei 
» Emperor (Order to police Bs to bunal of dead bodies 


91C Emperor T Brahmadm (Representat ons made 
b/ the police to the ifagistrate in the Iona o! an official letter u not & part ol judicial proceeding) 

( 10) 11 Ori L Jour 69 (69) 4 Ind Caa 876 (hfad) K U Chtnnaswamy Iyer v Emperor (Circnivt ol 
a Oistnct iTagistrate prohibiting uncertificated pleader from practumg in the criminal Couiia of the 
dutncl ) 

( 24) 11 AIR 1924 Lah 55 (58) 4 Lah 1 24 Cn L Joor 664 Donald t Emperor (Order of Distnci 
Uagiatiate under Lunacy Act (4 [IVJ of 1912) is porely executive) 

( 18) 6 AIR 1918 Lah 219 (220) 1018 Pun Re ho 20 Ct 19 Cn L Jour 740 Guhar JUuhammod v 
Emperor (Order of Listnct Magistrate calling on keeper of a press to deposit secority Is nol jadieiai 

( 04) 2801 Bat 692 (602) In re Eatbah (An order duly mad# by a District Uogistrate or SubAuis®®^ 
Magistrate under S 46 Dombaj District Tolice Act } 

( 01) 1891 Bat 540 (540) ^oeen Empress y JTajt Sultan (Order duly made by a Diatnet * 

under 8 43 Bombay District Police Act.) 

C26)13 AIR 1926 Sind 67 (59) 20 Smd LBCS 26 Cri L Jour 1263 rtut/ohlMmanjir Emperor 
(Order directing issue of rrarnot for levy of port trust does ) 

[See ( 41) 23 AIR 1941 Pat 395 (397) 42 Cn L Jour 504 104 led Cas 94 27 L Carrteh ▼ Emperor 
(Magistrate s action in takiog cognizance and transferring a case for trial is a judicial matter )] 

[But see ( lO) 11 Cn L Jour 614 (515) 13 Oodb Caa 198 7 Ind Cas 612, Pray Tewart r Emperor 
(executive act of revenue officer was revised— It la sabniitted that the deciaiori is not correct) 

( 06) g Cn L Jour 112 (114) 2 Cal L Jour 619 10 Col W N 212 Mtil/af All v Emperor (Where 
High Court interfered with order of Distnet Registrar lO departmental enquiry)] . ^ 

When an exrCMfive order *s the foundaUon of a judicial proceediny as where fhe order i* 
and the person ts sought to be pumihed for disolvdtence. the Court can in such proceeding den e 
the validity of such order Sec 

(38) 25 AIR 1033 Doxn 338 (339, 340) I L R (1938) Bom 403 39 Cn L Jour 792 176 Ind Cas Bsa 


Alla Daila v Emper^ 

llanghanmal Qianchand 


V Emperor . 

( 06) 3 Cn L Jont 256 (268) 10 Cal W N 322, Umes Chandra Gupta v Emperor 
(81) 6 Cal 88 (90) CmpreJS v Surjanaratn Dass 

( 31) 18 AIR 1931 Bom 614 (515) 33 Cn L Jour 169 Emperor v Anna rsthoba 

3 ( 2S) 15 AIR 1923 Bom 390 (391, 392) 29 Cn L Jour 1063 In re Daxminarayan 

4 ( 8’’) 10 Cal L Rep 14 (I4) Jn fhe ynafter of Dianut Bosen 

• • mpuHbata Cosain (It seems to have been aa^umed tba 


• ■ BanuJ V Emperor 

■ p V Emperor 

' layi 

, I • I • Iw V Emperor 

9 ( 80) 1680 Pun Re No 13 Cr, p 24 (25) Empress ▼ Sa»d Jawai (Order of Deputy 
referring a question of innocence or gmlt of an accused to a Council of Elders under Regn 4 I 
1873 and the coBvicUon of the accused by such Council are not judicial proceedings ) 

( 79) 1879 Pun Be No 11 Cr p 30 (32, 33) i>iM4 Uahomed v Croton (Do ) 
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time being in force A Magistrate appointed under this Code is ^hen acting as sj/ch 
Magistrate judicial]) a criminal Court irboso action can bo revised under this section A 
Magistrate aj pointed under s 631 of the Calcutta ItfuniCipal Act 1923 for the trial of 
offences under that Act ” a Jfagistrato acting under S 221 Madras Local Boards Act a 
Court acting under S 3 Eastern Bengal and Assam Disorder!) Houses Act ” or a Court 
acting under S so of tho Frontier Crimea Bcgulation (3 [ml of 1901) “ or a panchayat 
constituted under the Bihar and Orissa Village Admimstration Act 1922 is a criminal 
Court whose proceedings are open to revision under this section But when a Magistrate 
though appointed under the Code does not act as such Ma^isfrate but under a special 
power conferred by a special Act which does not itself constitute him a criminal Court 
hi3 action is not that of a criminal Court and cannot bo revised under this section ** A 

10 ( 41)23 AIR 1941 Fat S13 (519 5S0) ISCnLJoarllO 197 Ind Cae 74 Iltfiar ifunieipali/i/ 
V Jlamnaruit ^uer (Magistrate aeting nader S 199 B hat and On:>sa Municipal Act acts judicially) 

( 19) 6 AIR 1919 Bom 93 (93) 43 Bom 884 20 Cn L Joor 70'* Jn re Z>tnbat JtjMoy Khambata 
(The Magistrate leterred to as such Magistrate la S 101 (^) Bombay Distnet Municipalities Act 
(3 [III] of 1901) u an inferior enm nal Court ) 

( 33} 20 AIR 193J Bom 59 (Gl) 31 Crt L Jour 239, In re Bomiman (Railways Act (9 [IX] of 1890] 

S 113— Under S 113 Magistrate functions ]iidictally— Hence bis order can be revised by H gb Court 
under Criminal Procedure Code ) 

( 91) 1691 Pun Re Ko 13 Cr p 41(43) A Urey v tforlk Western Hailwaf/ Adnttnxslratton (Magis 
trate s proceedings under S 113 Riiltrays Act 1890 held open to revis on ) 

(23) 15 AIR Bom 117 (119) 52 Bom 262 29 Cri L Jour 513 PanAurang S Eallx v Minnie 
i?ci((t (Order of Chief Pres deney Mag strate nndet S 7 Maintenance Orders Enforcement Act 1921 ) 

( 20] 7 AIR 19'’0 Cal 731 (736) 22 Crt L 2oar 25 Aloke ilohsn Saha t Barayangang itunxeipaltly 
(An order by Magistrate under S 203 Bengal ftfanieipal Act (1684) u a jud cial proceeding ) 

( 16} 5 AIR 1918 Cal 435 (485) 13 Cri L Jour 888 Umesh Chandra v Salts Chandra (Orant ng or 
withhold Dg coosent to withdrawal of prosecotiOD under S 494 ) 

( 09] 11 Cri L Jour 17 (18) 1909 Fun ^ No 9 Cr 4 Ind Cae 611 Zlangat Tiam t Emferor (Order 
imposing fine under S 283 Cantonment Code) 

( 98) 23 Cal 421 (423) Queen Empress v Athu’int Eumar Chose (Order imposiog fine under S 8 
■ trats hearing an appli 


(1900) 4 Cal W N 825 (820) Shnhiram t Qiteen Empress. 


Per Bh de J — It Is not necessary for the purposes of 8 439 Cr F C , that the District Magistrate 
thould be act Dg as a Court ]] 

11 ('25) 12 AIR 19‘’5 Ca] 1231 (1253) 52 Cal 982 26 Cn L Jonr 1533 Earn Copal Caenka j 

Corporation of Calcutta 

12 (2S)15AIR19‘'8Mad4g5(496) 29CnLJoar3S9 ItangesaRaor Suaminatha Iyer 
(’21) 11 Atn I9>4MadC69 (670) 25 Cn L Jewu 353 47Mad3Sl In re Punya Syamalo 
(•23) 10 AIR 19'’3 Mad 275 (275) 24 Cn L Joor 484 punija Syamalo r Emperor 

13 (10) 11 Cri L Jour 113 (113) 37 Cal 387 5 lod Cu 333 Raysnt rAemfjtcaft t Emperor 

14 ( S'*) 19 AIR 1933 lAh 438 (437) S3 Cn L Jonr 333 IS Lab 565 Mf SoAit r Emperor 

15 (41)26 AIR 1911 Pat 163 (171) 43CnLJ«>Dr43i 193 Ind Cas 491 Gont ifahion r Emperor 


Emperor (Order under S. 4. U P Naik Cult rroteclion Act, passed by Dutnet Magiatra.e « 
foilowmg rule* as to eoijnlry preacr Criminal Prucedsre Code and Eriieoce Art— ho re 
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•village panchayat constituted under tho U V Village Panchajat Act (C [VI] of 1920) is not 
a criminal Court See also s c Note i 

A Justice of the Peace appointed under S 22 of the Code is not a criminal Court 
•within the meaning of S C of the Code and hi3 proce^ings are not open to revision under 
this section 

A ctiil or reicntie Court is not a citminal Court even though it can exorcise some 
of the powers specified under this Code Thus, nn order passed by a civil or revenue Court 
under s 195 or s 47C of this Codo is not an order of the criminal Court Similarly, a 


( 39) 26 AIR 1939 Smd 340 (341) I L R (1940) Kat 102 41 Cn L Joat 179 ifanffhanmal Gtanchand 
V Emperor (District Magistrate acting as an executive officer in the exercise of powers conferred open 
him under S S9A Bomba; District Pol ee Act ) 

(33) 20 AIR 1933 All 281 {231 283) 34 Cn L Jour 1105 Muttetpal Soard Benares v Bam Sahn 
Gupta (TJ P Uumcipalities Act 1916 S ICO — District Magistrate entertaining aud dec d ng appeal 
purporting to act under S 160 } 

( 29) 16 AIR All 931 (932) 30 Cri L Jour 11S9 Madusudan Lol v Emperor (District Magistrate 
exero sing junsd ct on under Election Rules does not act as criminal Court and no revision Les from 
his order ) 

( 23) 10 AIR 1923 All 149 (149) 45 AU 135 24 Cti L Jour 597, CMiOte]/ Lat v Chhedi Lai (Distnct 
Magistrate acting under Police Act is not a Goort — No tevtsion ) 

(07) 9 Dorn LB 1347 (1348) 6 Cn L Jour 425 In re DaUukkram Ilurgovindae (Under S 86 

Bombay District Muuic pal Act (3 [III] of 1901) Magistrate hearing an appeal is merely an appchilfi 
authority having junsdict on given by the Act ) 

{ 18) 2 AIR 1915 Mad S60 (36*’) 38 Mad 681 15 Cn L Jour 593 Yxjiamhavalu, Psllai t Emperor 
(Pres deney Magistrate authonxed to enquire into the fitness of candidate for election under S 413 
Madras City Municipal Act 1904 is not a Court subject to the supenntendence of High Court ) 

17 (89) 26 AIR 1939 Oudh 143 (144) 14 LocL 59^ 40 Cn L Jour 338 160 Ind Cas W PB) 
BadrtnafA v Shtoplal 

(24) 11 AIR 1924 All 265 (200 267) 46 AU 167 25 Cn L Jour 1890 SaC/cfOpan v Saryu (bet a 
cr minal Court according to Stuart J but according to kanhaiyalal J not a Court suboid nateto tbs 
nigh Court uoder S 526 of the Code — It is submitted that the view of Stuart J is not correct ) 

[But see (26) 13 AIR 1926 All 27 (28) 48 All 23 27 Cri L Jour 19 Kam&l&patki Fanlh v 

Emperor ] 

18 (70) 14 Suth W R Cr 79 (80) KaUj Prosonno Challerjee •r 0 A Oum 

19 (20) 7 AIR ig-’O Nag 146 (147) 16 Nag LR 23 21 CnL Jour 270 Babulal v Emperor 

(Order passed by civil Court under S 476 Cr P 0) 

( 26) 13 AIR 1926 All 229 (230) 27 Cn L Jour 278 Bunioan Laf v Jltunlca (Do ) 

( 06) 29 All 554 (558 661) 8 Cn L Jour 400 1906 AUWN 103 3 A L J 394 Saliyram v Bamji 

Lai (Overruluig 1 Cn L Jour 120 26 All 1 ) 

{ 02) 1902 All 'W N 202 (202) Emperor v Muhommnd KAan (Revenue Court pass ng order under 
sect on 476) , 

( 21) 8 AIR 1921 All 365 (366) 43 AU 180 22 Cn L Jour 236 Raj Euntoar v Emperor (C nJ 
Court taking action under S 476 ) 

1 26) 13 AIR 1926 AU 677 (578) ‘’7 Cn L Jour 1021, Emperor v Bam Naratn (Do ) 

( 95} 2 We r 541 (641) 

( 95) 2 Weir 602 (603) 5 Mad L Jour 2'’6 Bamaehandra Rao r Subramaniya Pillat 
{ 01) 4 Oudh Cas 96 (97) Bam Adkim r Httrga (But Court treated the appJ e&iioa as one nn e 
S 115 C P C) 

( 14) 1 AIR 1914 Oudh 220 (225 228) 17 Oudh Cas 25 15 Cn L Jour 217 Thakur Das v Emperor^ 

{Proceeding under S 476 Or F C may possibly be coos dered to be one of a quasi criminal nature 

But a civil or revenue Court making an enquiry under that sect on prelim nary to a proseent on 


V lladhuT\ Satan 
679 Lochman Prasad 


Emperor 


(Revenue Court ) 

I 31) 18 AIR 1931 Pat 411 (412) 


our 178 BuUu Singh v Emperor 


33 Cn L Jour 147 Jagannath Acharya v 


Rajagopalaehari {Geld 

n Chetn v So Okara n 
Moftni Dost 

tero/Bhup Kunaar 
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civil Court taking proceedings against a suitor for contempt is not a criminal Court It 
has, however, been held in the undermentioned cases** that, when exercising juiisdiction 
under the Criminal Procedure Code, even the civil or revenue Court must for the purposes 
of this section, be deemed to lie a criminal Court It is submitted that this \iew is not 
correct. As has been seen alreadj, a criminal Court must bo constituted as such, cither 
under the Criminal Procedure Code or under some other lai\ for the time being m force 
The test is not the nature of the proceeding before the Court at a gi\en time, but the 
nature of the Court by v,bich that proceeding is held** In the undermentioned case’* a 
Full Bench of the Bombaj High Court, without holding that a civil Court taking pro 
ceedings of a criminal nature la a criminal Court, held that such proceedings are subject 
to the revisional jurisdiction of the High Court under S 439 The decision proceeds on the 
ground that S 439 is Midcr than S 435 and though the latter section applies only to 
criminal Courts, S 439 applies to any proceeding of a criminal nature although the Court 
before uhich such proceeding may take place is not a cnminal Court 

See also s 195 Note 23 and S 47CB, Note 13 

8 The Court whose proceedings are revised must be an inferior 
Criminal Court — Explanation — Under the Coda of leoi the High Court could call 
for the record of the criminal proceedings of any Court within its jurisdiction (S 401), 
while the Court of Session and the District Mi^islrate could call for the record only of a 
Court immediately subordinate to such Court or Magistrate (s 434) It was held that a 
subordinate Magistrate was not immediately subordinate to the Sessions Judge and that 


(04) 1 Cri L JouT 706 (707) lOOlAllWNlTO 1 All L 3 491, Pniiad v Eing Emperor 

( 07) 6 Cri L Jour 350 (351) 1907 All W N 277 4 AU L J 70t Atdul Raoe/ y Emperor 

( 16) 2 Allt 1915 Cal 457 (458) 16 Cri L Jour 286, Deputy Legal Itemembrancer d Publio Proseen 
tor, B dO y Barn Udar Singh (Order tefustog eauctioD to prosecute by civil Court ta not order of 
crimmal Court ) 

( 09) 9 Cri L Jour 24 (21) 4 Lo« Cut Hal 339, San Gamy y Emperor 

( 09) 9 Cri Ij Jour 89 (40) 31 At! 39 1 lud Ca$ 669, ilaehar Hasan v Saeed Hasan 

(09) 10 Cri L Jour 895 (397, 405) 3 IadCea8'*6 3SudLpC6 Emperor y Deumal (Order o{ an 


Court of District Muds f ) 

(06) 3 CtiL Jour 400 (407) 3 All E Jour 394 1906 AH W N 103 (FB) Sally Pam r Bamji Lai 

(D ssenl ng from 26 All 1 1 Cci L Jour 120 ) 

( OS) 7 Crt L Jour 416 (417) 4 Low Bur Bol J39 Pamtan AI* ▼ Opporno Charan Chovdry 

[See (18) 5 AIR 1919 All 329 (329) 40 A1U4I I9CnLJour201 IlamSahasy Fmperor (Eevenue 
Court taVing act on under S 476— High Court bus no jurisdiction to interfere with the order )j 

20 ( 19) 6 AIR 1919 All 40 (47) 42 All 26 20 Cn E Jour 615, hadliory y Emi^ror {Held that 
High Court bad however power under S 107, Oovenuneut of India Act to revi^ ) 

21 (0^) S Cfi L Jour 351 (351) 4 MgE R 140, Shankar Paoy SAoiA Daud (Ifoasif acting under 
S. 195 is a enmma] Court ) 


(■’I) li-Jl 1 un 1 e Sa 13 Cr p 41 (131 A Creyr Aortft netem J,.j JJmxnu’rc u-^ (Do) 
23 (3')25AIIll'»3S Ivsa 2.5{2-') 35 Cn 1 Jour 445 I E It (193-) E.=i 331 (H.J E 
I JMu Sadu it a % (Order cf eivd Court order S 4*'CBran le tensed Ij n,.h Ccut e-* 
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the latter could not call for the records of the proceedings held bj the former * It Tvas also 
held that the ■n-ords ‘ immediately subordinate did not refer to the judicial powers of the 
Magistrate and that all Magistrates in the district were immediately subordinate to the 
District Magistrate* 

Under the Code of 1872 the High Court as ell os the Court of Session or the 
District Magistrate could call for the records of the proceedings of all Courts subordinate 
to such Court or Magistrate It was held in the undermentioned case* that a committing 
Magistrate was ‘ subordinate' to the Court of Session 

The nord inferior nas substitnted in the Code of 1BS2 for the word ‘ subordinate 
The former is ^ider than the latter Being ‘ subordinate is necessarily being inferior 
A Court statutorily incompetent to hold or exercise equal powers wi^ another is also 
‘ inferior to the latter even though it is not “subordinate to it There may be inferionly 
^iithout subordination but there cannot be subordination without inferiority* Thus a 
District Magistrate is ‘ inferior to the Court of Session, though not subordinate to it ' 
A first class Magistrate is necessarily inferior to the District Magistrate inasmuch as under 
S 17 of the Code ho is subordinate to the District Magistrate ® A Full Bench of the High 
Court of Patna has held that as a Special Magistrate under Ordinance 2 [n] of 1942 derives 
his jurisdiction from the Ordinance he cannot be properly described as an inferior 
criminal Court and the High Court cannot mviso his order ^ An Additional Distnct 
Magistrate though not subordinate to the District Magistrate except for certain special 
purposes is nevertheless infenoi to the latter for the purposes of this section * 

A singU Judge of the High Court is not inferior to the High Court and tbe 
pi'oceedmgs of the former are not open to revision under this section * A Court cannot Bit 


Note 8 

1 - — — ^ Qirdhar Dharmias 

2 ' rntnal Ctretdar 2fo ^o/JSS? 

4 ( 65) 9 Bom 100 (103) Quun Empress t Ptrpa Gopal 

5 (43) 80 AIR 1943 Neg 236 (238) I LR (1943) Mag 637 44 Cn L Jour 643 207 Ind Cas 431 
Abdus Subhan v Oajanan Palrikar 

( 10) 3 AIR 1916 Oodh 136 (137) 19 Oadh Cas 108 17 Cn L Jour 2''3 Jffarkaran Singh r Hamom 
Singh 

( 04) 1 Cn L Jour 1063 (1065) 1004 Pun Ro No 16 Cr Jalloo v Emperor (Even tboagJi BpecmUy 
empowered under 9 30 ) 

( 22) 9 AIR 1922 Lah 85 (86) 3 Lah 23 23 Cn L Jour 677, EaUu v Emperor (Even m the exercise 
of Ins appellate junsdiction ) 

{ 25) 12 AIR 1925 All 691 (592) 26 Cri L Jour 1282 Darban Lai v Emperor 

( 19) 6 AIR 1919 All 258 (260) 41 AU 587 20 Cn L Jour 347 Mansoor Hussain v Emperor 


oapa 

I 1091 1 uu j. e No v/i p oo \o*i narayamy eimir 

( 86) 12 Cal 473 (476) (FB) Opendra Nath Ohose y i7ul;Atnt Beica (Overruling 10 Cal 551 ) 

{ 85) 8 Mad 18 (19) 2 War 540 (FB) In the mailer of Padmanabha ,, 

( 16) 3 AIR 1916 Nag 97 (98) 12 Nag L B 94 17 Cn L Jour 245 Tado v Emperor (Spec ally 

empowered Magistrate is inferior to Distnct Magistrate) 

( 72 92) 1872 1692 Low Bur Enl 387 (388) In the matter of a reference by the Judicial Commi'sioner 
of British Surma under S ?6 Burma Courts Act of 1875 
( 29) 30 Cn L Jour 490 (490) 115 Ind Cas 639 (Lah) Inder Singh v Emperor 
( 85} 7 All 853 (854) 1885 AU W N 257 (FB) QueenrEmpress v Ladcan (Overruling 1884 AU W N286 ) 
Also see B 360 Note 16 

7 ( 43) 30 AIR 1943 Pat 18 (23) 22 Pat 175 44 Cn L Jonr 273 204 Ind Cas 451 (FB) Banican 
Cope v Emperor 

8 ( 09) 9 Crl L Jour 104 (104) 1908 Pun Re No 25 Cr Emperor v Abdul Karim 

[But see ( 19) C AIR 1919 Low But 43 (44) 20 Cn L Jonr 494, Emperor v Nawab Ah (Dissenting 
from 9 Cri L Jour 104 1908 Pun Re No 25 Cr )] 

9 ( 09) 9 Crl L Jour 306 (307) 1 Ind Cas 606 1909 Pun Re No 1 Cr Hale y Emperor 
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in PM'^inn iiiyin ih oiin rceonl A Mnpj--tn(<*, other thin n District Sfnpi'itratc' specially 
■eini'nnfrod tinUr F 1 “! “inferior** to the Dietnet Mflgi«trntc- “ A Sub clmsionnl Magis 
tnti ImMinn ini'iirj iinclrr F ITrt of tl o Coile is a Court inferior fn the High Court '* 

\\lirrf' nn apjonl inulcr F <Trn rrcfcrrcil I'oforc n Di--trict and Sessions Judge 
Rgmr't tl e order of a Sulonlinato Judge has referred by the District Judge to the Assistant 
■Judf-c, it H-ns doul te<l 1 > the Itoml ij High Court nbether the Sessions Judge had power 
undir this ft clion to fill for the reooitl l>cforo tho Assistant Judge, iiii«much ns the latter 
Tins cicrcising a jun^liction concurrent with that of the Sessions Judge under s 17 of tho 
Dombsj CimI Courts Act of 1605** 

9. Such inferior Court must be within the local limits of the revising 
Court’s jurisdiction. — The nonf “fituite" means “fiscil or located " Wien applied to 
a Court, it niuet !<■ til cn to refer to the jlace uhero tho Court ordinarily sits ‘ 

Tho dominions of tlio Sultan of Mu«cat aro not within the local limits of the 
juri‘»<lictinn of tho High Court of Bombay and tho latter has no criminal rcvisional 
juri«ilictiono\er tho proccodirgsof llHMajestj’s Con'iul within such dominions * Similarly, 
Jfohurbuni is a plnco out«ide Dntish India and Iho High Court cannot revise proceedings 
taken 1 j the Suporinfcndcnt of the Tributary Jfahnis for offences committed m Mohurbimj® 

The aixcial tribunal created by the Defence of India Act is not subject to tho 
npiKllato jurisdiction of the Iligii Court and its proceedings cannot be revised by the 
Jligli Court * 

Sec al-ici Uic undccuacntionisl case* 

10. “Any proceeding*’ may be called for. — Under the Codes of I 8 C 1 and 
1S72, tho revisionnl jowers of the High Court wcio confined to judicial proceedings* A 
proceeding, therefore, which a\as not judicial was held not to bo oj?en to revision under 

1*03} 0 Cn L Jour 378 (379) • 1 lod Ca» 747 : 1909 Pan Re No 4 Ci, Tms v Empttor 


Alamelammal 


(So as'umed )) 

12. t’40) 27 AIR 1940 Rang 08 (70) : 1940 Bang L R 188 41 Cn L Joar 470, AdioeaU General v. 
Mg Ch\l Maung 

13. (’38) 25 AIR 1938 Bom 225 (227) ; 39 Cn L Joar 495 I L B (1338) Bom 331 (FO). £;nip«ror v. 
Bhatu Sada Mali (At the same time it was held tbel the Sessions Judge couJd report the matter to 
the High Court ) 

Note 9 

1. ( OC) 4 Cn L Joor 443 (444) • 30 Mad 13C : 16 Med L Jonr 441, Amb\t Poduraf t Emperor 

2. (1900) 24 Bom 471 (172) : 1 Bom L R 810. In r« Itattanif Burshotam. 

" . • to whether Jlohntbanj h within BfitiJi India or 

■ S31 • 19 Cri L Joar 633 (F B), Shea Nandm 

* . ». jUn* Cheltg v. Pennappti Mudah. (Sanction to 

proseeoto granted — Ses-ions Jodge m rerision stajiog proceedings 'tarted against the accused lefore a 
Magistrate outside hU local limits — Order is ultra vties ) 

. , Note 10 

1. (’67) 4 Bom II C R A C J 153 (154), Bupuji Jaguvan t Meg\%trateof Kheda, 

4*82) 18S2 All 1\ H 92 (92). Ram Oopal t. Shea KhatA 


8CrPC 
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the Code® Thns, a proceeding under s 518 of the Code of 1872, ^vbich by S 520 ol that 
Codo was expressly declared not to bo a judicial pKXccding, nas held not to be open to 
rcMSion under the Code® 

The word "judicial” uas omitted m the Codo of 1682 and it was provided 
that any proceeding of ft criminal Court could bo revised* It uould seem to 
follow from this that, piovided a proceeding is that of a criminal Couii, it would be 
open to lovision, iriespectno of the natwe of the proceeding® Thus, a proccedmg under 



to expel B from tbe City beiog a prMtitote ) 

(’76) 1 All 1 (7, 8) (FI3), Quun v. GJmJam Ismatl. {Pec Turner, OSg. C J , and Pearson, J ) 

(’61) 1831 Pun Re No 40Cr, p 101(102), Empress v Suleiman Ehan 
('78) 3 Cal 742 (752, 753), In the malUr of Trylokhanath Bistoas. 

(’83) 1833 All W N 25 (25), In ike petition of Shere Alt 
[See (’72) 18 Snth W B Cr 22 (22), Lalta ilttlerjecl Stngh v Rajeoomar Sirkar, (Order nndcr S 62 
of the Code o! 1661 )] 

[See also ( 81) 6 Cal 88 (00), Empress v Surjanaram Dass. (Order by executive officer — Judicial- 
Courts cannot question the legality of such order )] 

3, (’62) 8 Cal 580 (582) : H Cal L Rep 4U, Bradley v Jameson. 

(’80) 1880 Pun Re No 2 Cc, p 3 (7), Uartamal v- Empress 

(’78) 1878 Pun Re No. 33 Cr, p 7g (81), Mt. Fateulntssa v. I'aie llahomed. (Order ereu if without- 
jansdKtios it aoi opta to nrisioa > 

(’75) 1875 Pun Re No 17 Cr, p 23 (24), Abdul Sadar T. Crown. 

( 74) 22 Snth W R Ct 52 (54), In re Afsoo 

(*78) 20 Suth W B Cr 53 (54), Bholanath Bose ▼ Eomurtddtn 

(’77) 1877 Rat 129 (129) (Order passed by first class Magistrate under 6 8I8, Criminal F 0,1872) 

(’741 6NWPHCR16 (18). In re Mokut Stngh 

( 76) 24 Suth W R Cr 30 (31), Coshatn Luehman v Pofioop Harain (Order open to revision under 
Charter Act ) 

(*77) a Cal 293 (293) (FB), In Cie o/ Ifie pefifion o/ Cfiunier Hath Sen (Cannot be revised- 
even nnder Charter Act ) 

(‘7(f) 14 Suth W R 46 (49, 50) (FB), A66« Ah Okondhry v Ilhm Mtah 
(’76) Weir 8rd Edn 735 (730) 

(’81) 3 Mad 854 (357) • 2 Weir 90, Bamemuja Jeeyarsvami v Ramanuja Jeeyar. 

(’79) Weir 3rd Edn 761 (762) ^ ^ 

(■ 

(■ • ’ lander Sfojootnder. 

(■ ■ ■ • • 

■ v Queen 

Eknaih (Order under S 62 of ISSt 


Where, koweier, the ilagtstrate acted tn excess of the powers given by S. djfl, tf was held that the ea^ 
did nof fall wtthin S 630 and therefore was a judicial proceeding lohich uas reusable See the 
following ease i 

(’77) 1 Cal L Rep 58 (61), In the matter of Krishna Uohun Bysaek. 

4. (’25) 12 AIB 1925 Mad 39 (40) 47 Mad 722 • 25 Cri L Jour 1009, Ramanafftun Chettiar r. 

Sivarama Subramantya Iyer. 

> ■ . or 

. ... _ ss 

• , ' ' . ' jeh 

' 3ur 
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s. 110* S 514 or S 515,^ S 517* of tlio Code or n procecdm^; for granting bail,® or o\cn an 
ndnimi'itratirc proceeding’® can be rcMSod umlci tbn section A proceeding dealing with a 
question m the nature of n cttil Itabilit> such as ft proceeding under s 4S8 of the Code 
18 also roMsable under this section “ A contrurj mcw, namely, that tlio proceeding must 
be a criminal proceeding has, houcacr, been held in tbe undermentioned coses’* It is 
Submitted that tins mcu is not correct 

It has been bold that the order of ft District Jlagistrate rejecting an application for 
transfer of a ca«e under s 623 is not open to revision 

11. Revision of proceedings under sections 143, 144 and 176 and under 
Chapter XII. — As has l-ccn seen m Note 10 , the High Court could, under the Codes of 
1861 and 1872, revise only judicial proceedings Under S 620 of the Code of 1872, it was 
specifically provided that orders under Ss 518 end 519 of that Code corresponding to Ss. ill 


lUiIwayg &ct, 1890, condocted as jadicial proceedings — Beld, ths proceedings could be revised even it 
they had not been judicial ) 

[But see ('84] 6 Alt 487 {468} • 1934 All WN 21t,Einpressv,Sheodthal i2at (Non judicial proceed* 
ing^ not revisable ) 

(’06) 3 Cn L Jour 236 (261, 269) : lO Cat \V N 322, Umes Chandra Gupta v. Emperor, (Order not 
judicial, no interference ) 

( 92) 1892 40 W’ N 230 (236, 237), Zii the matter of the petition of Bar Chandra hal, (Order must 
be m a judicial proceeding ) 

(*22) 9 AIR 1923 Lab 146 (147) : 3 Lab 305 : 33 Cn L Jour 113, Ah Busiaxn Khan v Barcharandas. 
(Court graoliag sauction oodet S 197 is not a judiciftl act aud no revision lies tberefrom ]J 

6. 1’23) ID AIR 1923 All 598 1598') : 24 Cn L 3oor 593, Atbij AU v Emperor. 

7. ( 03) 2 Cn L Jour 131 (133) * 1905 Pua Re No 15 Cr, ilasta v Emperor. 

• tohammad 

Ttgb Court 


i* ' m Jilanu 

I , , * • rt as Such 

passing adsiiaistrative order ) 

II ( 68) S Con H C R 61 (82), Eej v Thahu ( Vo order ioi miiatcaance is a judicial proceeding ) 
[See (’19) 6 AIR 1919 Com 158 (159) : 43 Com 007 : 20 Cn L Jour 316, Devappa Ramappa v. 

Emperor. (High Court caa revise order uuder VlforkniaD’s Dreach of Coutraet Act (1859), S. 3 (I) ]} 

12 ['14) 1 AIR 1914 Lab 3^9 (400) 19t4 Puo Re No 18 Cr 15 Cn L Jour 601, Sadrmfdia v Emperor. 
(Proceeding under S 36, Legal Practitioners Act, neither cnnunal nor civil— Neither procedure applies 
_ High Court interferes under its general powers ) 

('99) 21 All 181 (182) 1899 411 W’ N 15, In the wiattfi" 0 / the petition 0/ iladho Ram. (The proceeding 
was however that of a Civil Court ) 

(’09) lO Cn L Jour 443 (444) * 1999 Pun Re No. 11 Cr . 3 Ind Cas 077, JfanrinyA t Emperor, (Do } 
('68) 1889 Pun Be No 41 Cr, p 105 (105, 106), Jatmal Singh v. Lata Bkagioan Dae, (Proceeding 
under S 14, Legal Practitioners Act not a rnminal proceeding) 

(’27) 14 AIR 1927 Sind 23 (33) 21 Smd L R 51 27 Cn L Jour 1127, Karachi Afuaicipulit^ v. 

Jajjerji Tyabji (Proceeding under S 66, Bombay District Municipal Act, 1901, deals with question 
of civil liability — Therefore not rcvisnble ) 

('07) 6 Cn L Jour 435 (436) : 9 Bom L B 1347, Jn re DabaKAram. (Do ) 

('38] 15 AIR 1939 Bom 376 (376) : 39 Cn L Joae 1091, Ahmedabad Citj JlunicipiUtj r Vadilat 


bud lings U IQ the nature of a mandatory iojunction of a Gvil Court ]} 

[5r# aUo ('25) 12 AIR 1933 Rang 140 (110) 4 Upp Bor Rnl 169 : 25 Cn L Jour 111, ilaung r 3faung 
Tom (Dccuion seems to assume that tbe prooeeding mibt be a criminal #ue, but holds that pro- 
ecediug under S 499 Is not of a civil nature )] 

13 ('35)22 AIR 1935 Rang 448 (448) ; 37 Cn I. Jour 220, JfoAimed e. Emperor. 

(24) 11 AIR 1934 Rang 100(100) : 1 Raag632. 25CrlD Jour 495. As4u V ilj Po Khan 
Also see S 628, Note 10 

\ 
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tho Code.^ Thus, a proceeding under S 518 of the Code of 1872, Tvliich by S 520 of that 
Code T\a3 expressly declared not to be a judicial pioceeding, uas held not to bo open to- 
iCMsion under the Code* 

The ^vord "judicial" •uas omitted m the Code of 1682 and it was prOMded 
that any proceeding of n criminal Court could be revised.* It would seem to 
follow from this that, provided a proceeding la that of a criminal Couit, it would be 
oi>en to revision, irrespective of tho nature of the proceeding® Thus, a proceeding under 


2 (’80) 1S80 Pun Re No. 13 Cr, p 24 (25), Empress t Satt Janas (Conviction ol accused by Council of 
Elders under Frontier Eegn 4»[17J of 1873 la not a judicial proceeding and hence not revisable ) 

(’72) 18 Suth \V R Cr 67 (G8) • 10 Beng L R App 4, In re Bohoman Sirlcar, 

(’80) 1880 Pun Re No 26 Cr, p 43 (44, 46, 48), Ut. Bantit ▼, Empress (Order by Deputy Commissioner 
to expel B from the City as being a pr(»btate ) 

(’76) 1 All 1 (7, 8) (FB), Queen v. Gholam Ismatl (Per Turner, OSg. C J , and Pearson, J } 

(’61) 1831 Fun Re No 40 Cr, p 101 (102), Empress v Nufaman Khan 
(’78) 3 Cal 742 1752, 763), In Ihe matter of Trylokhanath Biswas. 

(’83) 1883 All W K 25 (25), In the petition of Shere Alt 
iSee {'12) 18 Suth W R Cr 22 {22), Lalta MMerjeet Singh v Bageoomar StrJear, (Order under S C2 
of the Code of 1861 )] 

[See also (’81) 6 Cal 83 (90), Empress v Suryuiiaruin Bass (Order by executive officer — Judicial 
Courts caunot question the legality of such order )] 

3. (’62) 8 Cal 580 (582) : 11 Cal L Rep 414, Bradley v. Jameson 
(’80) 1880 Pun Re No 2 Cr, p 3 (7), Bariamal v. Empress 

(’70) 1878 Pan Re No, 33 Cr, p 79 (81), Ut Fatsulmssa v. Eatt ifahomed. (Order even if without- 
jurisdiction u not open to lovtsion ) 

(’76) 1875 Pun Be No 17 Cr, p 23 (21) Abdul Sadar v Croton. 

(’74) 22 Suth W R Cr 52 (54). In re A/soo 

alP 0.1872) 

(’76) 24 Bath W B Cr SO (31), Gotham Luehman v. Bohoop Earatn (Order open to revision under 
Charter Act ) . 

(’77) 2 Cal 293 (293) (FB), In the matter of the petition of Chundtr Hath Sen (Cannot be tevisett 
even under Charter Act ) 

(’7(f) 14 Suth W B 46 (49, 60) (FB), Abbas Aft Chotidhry v Ilhm Meah 
(■76) Weir 3rd Edn 735 (736) 

(’81) 3 Mad 35t (357) ! 2 Weir 90, Bamanuja Jeeyarsvamt v Ramanuja Jeeyar. 

(•79) Weir 3rd Edn 761 (762) 

(’79) Weir 3cd Edn 763 (763), lit re Stem Nyna JIfohidm 
(’72) 17 Suth W B Cr 37 (38), Sheikh Latoa v Adam Sircar. 

(’74) 22 Suth W K Cr 78 (78), Chunder Coomar Boy v Omesh Chander Mojoomder. 

(’74) 21 Suth W R Cr 22 (23), Arsanoedah v JJnsir ilultick 

' ~ V. Queen 

■ . £4,rtaf;i (Order under S 62 of 1861 

Where, hovieier, the ilagislrate acted tn excess of the powers given by S 518, if was held that ca^ 
did not fall within S 520 and therefore was a jiwficiaf proceeding which uas retisabfe See tn 
following case ; 

(’77) 1 Cal L Rep 58 (61), In the matter of Krishna Slohnn Bysaek. 

4 . (’25) 12 AIR 1925 Mad 39 (40) 47 JIad 722 . 25 Cci L Jour 1009, RamanafAan Chettiar T. 

Sivarama Subramaniya Iyer. . 

(•03) 1903 Pun Re No 23 Cr, p 57 (60. 61) ; 1903 Poo L B No 130, Din Uohammad v Munieipa 
Committee, Amritsar (High Court has power to lense an order passed by a Magistrate granting 

■ , • 'eerappan (Where a 

' . der relating to sncb 

. . . llowiBg S Cn L loot 


eeding under S 
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S. 110* S. 514 or s 5J5^ S 51.® of llie Cale ora proccctliDg foi gnnting bail® or c\cn na 
admini trativo proccaling’* can lic rcM«c<l under tlu-j accfion V jrocceding dealing with a 
question m tl 0 nature of a ciiif Iinbilit} such as a proceeding under s 4S8 of tho Code 
13 al-o reMaallo nnlcr t! is section” V contmrj mow nomclj that the proceeding must 
bo a cnmincif iroceedmg ha« lowcacr Ixxin hell in tho undermentioned cases’* It i 3 
Submitted that this view i3 not correct 

It has been bold that the order of a District 'Magistrate icjcctmg an application for 
transfer of a ca-e under S 62S is not open to rovia on *•* 

11 Revision of proceedings under sections 143, 144 and 176 and under 
Chapter XII — Aa has been been in i,olc 10 tho High Comt could under the Codes of 
18(51 and 18 "'* roTi«o onlj judicial proceedings Under s 520 of the Code of 1872 it was 
spociEcallj’ provided that orders under ss. 51S and 5lo of that Code corresponding to Ss I4l 


Railways Act 1890 condaeted as jiid eial proceed nga — iltW the proceedings could ba rev sed even if 
they had not been jud e al ) 

(But see (84) 6 All 487 (48^) 1834 All Vf N 214 E tpretsr 57ieoifjhaI Rat (Non judic al proceed 
ings not rerisablc ) 

( 06) 3 Cn L Jour 25S (“’61 269) 10 Cil U N 31’ ffmes Chandra Gupla t Emperor (Order not 
judicial no interference ) 

(92) 1892 AU W N 230 (*’36 237) Xn the nutUer of He peMion of Har Chandra Lai (Order must 
be in » jud eial proceed og } 

(*2’) 9 AIR IS’** 140 (147) 3 I^h 30a 23 Cn L Jour 113 AU Hiusai » Khan r Sarehara idae 

(Court graoticg saact on coder S 197 is not a jud ciat act and no revision 1 es therefrom }J 

6 ( 23) 10 AIR lO**! All 690 (<>9C) 24 Cti L Jour 693 Aihtj AU t E nperor 

7 ( Ou) 2 Cti L Jour 131 (132) 190 j Pun Re No 15 Cr Afoefn v Rmperor 

8 ( 83) 2 Weir 639 (539) In re Gangamma 

[See alto ( 44) 31 AIR 1914 Oudh 310 (311) 4$ Cri L Joor 760 2^0 Ind Cas 437 Do$t ilohammad 
y King Emperor (Order aodet S 617 Cr P C — AppI cation aga nsC order made to High Court 
ueder S 6‘>0 — AppI cation held could bo treated ae revision appl canon under S 43o ) 

( 00) 8 Cri h Jour 466 1467] 3 Cal L Jour 573 Kartmuddi Fakir v Naimnddi Eaviraj ] 

9 (25) 12 AIR 19’) Sag 2’3 (’30 231) ‘’S Cn L Jonr 1363 Xocal Ooiernment v Oulam Jifant 
(Sect on 497 (3) or S 499 does cot bar operation of thu «ect on ) 

10 (10) 11 Cn L Jour 112 (113) 37 Cal 287 Eajani Ele ita IFalt t Ettperor (Court as 9uch 


Jafferji Tyrtbji (Proceeding under S 66 Bomb ly Dstret Uun c pal Act 1901 deals with ouf- l on 
of civil 1 ah hty — Therefore not revi^abJe ) 

( 07) C Cn L Jour 4’5 (426) 9 Doai L H Ja re EaStukkram (Da) 


ccei ng under b 4^813 not ol a civ I nature J] 

13 (35)'»2AIRI933Ranp416(140) ST Cn hJou^-^O Xtehimtd y J , ^, . r 

(2l)UAIRl9-‘4RansXOO(JOO) 1 Pan C3-» 25 Cri L Jonr 4« r J/r 
AhosccS 5”» SoleIC i j t'o t 
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and 143 of the present Code wero not to bo considered fis judicial proceedings In that view 
it Tvas held that an order under 8 518 uas not tcvisablo by the High Court' All other 
Orders such as orders corresponding to S 145 irero open to rCMSion.* 

The Code of 1682 did not enact any provision corresponding to s 620 of the older 
Code, but added a paragraph m S 435 to the effect that orders made under Ss. 143 and 144 
and proceedings under s 176 were not proceedings vrithin the meaning of s 435 Such 
proceedings could not therefore ho revised * Proceedings under Chapter XII of tho Code 
u ere not excluded from rc^ ision * 

Under the Code of 1898 as jt stood before the amendment of 1923 proceedings 
under chapter xn ivere also added to tho list of orders and proceedings u-hich were declared 
not to bo proceedings Tvithin the section Before tho amendment of 1923, therefore an order 
under S3 113 and 144® and proceedings under chapter XU® or S 17C could not be revised 
It uas honever held in numerous decisions that uhere the Magistrate purporting to act 
under tho=e sections acted reallj -without jurisdiction and not in conformity with the 
requirements thereof the proceeding was really not ono uitbin those sections and could 

Note 11 

1 See the cases citcd in foot note (3) to Ivote 10 

2 ( SO) S Cal L Rep 200 (208) Tn f? c matter of Chtitrapul Smgh (Order under Sect on 530 (S 145) ) 

( 81) 7 Cal L Rep 362 (353) XJma Chum Santrav Sen\ iladhtib Hoj (Do) 

( 79) 4 Cal 378 (379) Vacleane v Shere Dal door Saht (Do ) 

3 ( 96) 19 Mad IS (10) 2 Weir 591 5MadLJoar249 Queen Empreu ^ TtrunaranmU Chan 
(Seat on 144 ) 

( 96) 1890 Rat 843 (844) Queen Emprt$i v Dayajt Laxman (Inquest by a Magistrate mto the caaw 
ot death ) 

*” "* "ect on 144 ) 

asnujlyer (Do) 


(93) 2 Weit 118 (118) Hanumantl uppa t Hueedtn Suib 
(85)11 Cal 865 1372 373) Ambler y Puslong 
( 84) 7 Mad 460 (466) 2 Weir 101 Subba Nayak y Trtneal 
( 6o) 18 Mad 41 (42 43) 2 Weic 100 Agra Datik Ltd r Le^sh ton 

5 ( 02) 4 Bom L R 682 (584) In re Vasudeo Apaji 

( 20) 7 AIR 1920 Dom 867 (367) 22 Cri L Jont In re S*r Cowasjt Jekangir 

6 ( 22) 9 AIR 1922 All 99 (100) 23 CnLJoot205 Jlohendra Stngf y ZIl Bajpatt 
( 22) 9 AIR 1922 All 31 (31) 23 Cri L Jour 303 Dabu Stngh v Angnu Zewat 

( 16) 3 AIR 1916 Pat 396 (390) 17 Cti L Jour 348 Nemdharx Singh y Bam Tahal 2?a» (?«««“ 
for the award ot costa under S 148 ) 

( 14) 1 AIR 1914 S nd 8 (9) 8 S nd L R 207 10 Cn L Jour ‘>35 Farti Imambiix v Pirw Kauro 

( 15) 2 AIR 1915 Oudh 208 (209) 18 Oudh Ois C9 1C Cn L Jour 541 Had Ullah Khan y BaMi 
Ullan Z1 an 

( 05) 2 Cn L Jour 236 (237) 2 All L Jour 271 Daldeo Baksh Si igh y Bag Dallam Stngh 
(04) 7 Oudh Caa 334 (335) 1 Cti L Jour 105o Didja Dhar v Jagdish Pen! ad 
{‘>5) 12 AIR 1925 Oudh ‘>86 (■>86) 26 Cn L Jour 70 ilahamcd Ayiib y Sarfaraj Alamad (uoso 
decided before noeodmeot of 1923 ) 

( 04) 1 Cn L Jour 737 (74*’) 2 Low Bur Bol *>39 (FB) Xt tg E nperor y Kyan Bate 
( 2‘>) 9 AIR 1922 Lah 454 (455) 23 Cn L Jour I**! Jkanda Earn v Topan Bam 
(13)14Cr L Jour 223 (2‘>4 2‘’5) 19 Ind Cu 319 (All) Sf eorty Singft v Emperor 
( 15) 2 AIR 1915 Mad 27 (■’7) 15 Cn L Jour 669 Vaidjanatl a Ijtr y Sitppaln AmtMl 

( 16) 3 AIR 1916 Pat 292 (293 294) 1 Pat L Jour 336 17 Cn L Jour 369 (FB) Parmessar Smg/t r 
Kailaspati 

(’0‘>) C Cal W N cix (cs) Janfci Iftscr v XuIilalFuer 

48 of the Code) 


Lai Stngh 

Baja 


tyaiarma 
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consoqucntlj be rcM^cd under this section^ There also a difference of opinion a-i to 


( 09) 9 Cn L Jour 39’ 31 KIl ISO 1 lod Cas 762 Jhingai Singh v Uam Parta^ 

( 12) 13 Cn L Jour 495 (19(3) IS Irtd Cis 493 (All) Shohirt Singh v Larj/io Sinj/i 

(06) 3CriLJnur 48 (43) ItWU AIM! N 260 J/ar Pmsa 1 t Paniurang 

(07) sen L Jour 117 (119 119) 1007 ^11WN 60 4 AML Jour 01 Btbhan Singh y Baldea Singh 
( 09) 8 Cn L Jour 203 (207) 31 Mad 318 18 Mod Ii Jour 313 Arriieitrn>/ii(fu v Cl alajiaUrayudv 
(04) 1 CnL Jour 339 (31'>) 26 All 141 1903 All WN 212, J/aAuraj Tiiearx v liar Charan Rai 

( 09) 8 Cn L Jour 170 (177) 1 S od L R SO, Balmu^Knd Jagannalh \ Amprror (Failure to exercise 
jurisdiction is not exceeding jurisdict on ) 

(*01) 5 Cal W N clxxxTi (elxxzTti) Kunja 3Iahton r Ttlai. Goala 
( 01) 1 Cn L Jour 877 (879) 17 0 P L R 133, Murat Singh v Mt Paika Eai 


7 ( 17) 4 UR 1917 Lah 171 (173) 18 Cn L Jour 660 1917 Pun Re No 40 Cr v iZamanian 

( 14) 1 AIR 1914 Low Bur 218 (219) 15 Cn L Jour 500, Mg Tha Zan v Mg Pa Oale. 

(’14) I AIR 1914 Oudb 391 (3o’) 17 Oudli Cas 263 16 Cn L Jour 668, Ml Gauhar r Emperor 

(•24) 11 AIR 1924 Pat 145 (147) 24 Cn L Jour 917, Ahal Mahian v ValiaSir Mahton 

C20) 7 AIR 1920 Bom 367 (367) 22 Cn L Jour 621 7n ra Cowaiji J ehangir 

(•221 9 AIR 1922 Pat 435 (437) 2 Pat 94 23 Cn L Jour 549 (FBJ Chebalak Sii gh y Kamaruddtn. 

(■20) 7 \1R 1920 Pat 245 (316) 21 Cti L Jour 601, Katlashbelwi Lai y Jai Naravi Pa» 

( 20) 7 AIR 1920 Pat 215 (216) 21 Cn L Jour 646, PAairo Oope v. Emperor 
(’18) 5 AIR 1918 Pat 578 (3S0, 881) 19 Cn L Jour 71 Bam Sahai y Deonandan Praiad 
('18) 5 AIR 1918 Pat 238 (229) 19 Cn L Jour 113, Dansi Singh v Emperor 
(•23) 10 AIR 1923 Rang 211 (211) 1 Rang 63 24 Cn L Jour 740, ;7?a Po Tin y 2}ga Po Soung, 
(Order not justifiable under the sectiou ) 

( 22j 9 AIR 1923 All 638 (538) 24 Cn L Jour 6$, Oajrag Singh Y Emperor 

(*19) 6 AIR 1919 All 311 (313,314) 20CnLJoor410 Brahma Nath y Sundir Hath (Order under 
S 145 passed bj a Magistrate whose jurisdictiOD was open (o doubt ) 

( 16) 8 AIR 1916 All 237 (238) 17 Cn L Jour 527, Srt Deo y rmperor 

( 22) 9 AIR 1932 Oudb 300 (302) 2o Oudb Cas 242 24 Cn L Jour 537 Surcmlra Bihrat i Singh Y. 
Emperor 

( 18] 6 AIR 1918 Kag 186 (136 137) 20 Cn L Jour 107, Jaiuanti y Bamrao 


, & Singh 

Y Rant^amaj 

( 05) 2 Cn L Jour 222 (224) 2 All L Jour 272 Bihari Lai y Chajja 
( 05) 2 Cri L Jour 28 |29] 7 Bom L B 18, In re Sanganbasaica 
( 05) 2 Cn L Jour 451 (452) 7 Bom L R 475 In re Ratal Jamal 
(01) 6 Oudh Ciis 1 (5) Wagid All ShahY AbdulGhafur Khan 

(04) ICn L Jour 774 (774, 775) 31 Cal 695, Manmathanalh Mitter r Baroda Prasad Roy 
(Assumed ) 

(04) 1 Cn L Jour 530 (531) 8 Cal W R 590 JanitHangkiY Maniruddin (Do) 

(01) 1 Cn L Jour 249 (251) 8 Cal WN 373, Jsa6 Mandat V Emperor (les il order is outside scopo 
of section ] 

^ « Assumed ) 


(22) 9 AIR 10 >2 Lab 348 (349) 2 Lah 37> 23 Cn L Jour 225, J/f Matdn v J/a:^6an 5in;A 
( 16) 3 AIR 1910 Lah 378 (379) 1916 Puu Re No 22 Cr 18 Cn L Jour 36, Tarachand y Behan Lai. 
(03) 1903 Pun LR No 115 p 494(485) MofeJl: Sultan y Mt Dano 


( 17) 4 AIR 1917 Mad 694 (595) 17 Crl L Jour 217, Manidanayagism I tiu r Mohamed r.ou-tken 
(^S) 10 AIR 1923 ilad CO (62) 24 Cn L Jojr 100. Tkaya yte Immal y Snrangaroya Goundsru 

(les il without jurisdict on , oibemlse under 6 167,CoTernmeat of Indu Art, 1915) 
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•nhether a Chartered High Court coaM interfere Tvith an order under those sections by 


f 23) 10 AIR 19'>3 Mid 24 (‘>5) *’4 Cn L Jour ISC SJ ttkulalhx Bo ether v Gulam Ho Seen Loviher 
( 17) 4 AIR 1917 Pat 23 (‘’9) 19 Cn L Joar lOa Sollan S njh t LaX 
( IG) 3 AIR 1916 Pat 418 (4'>0) 17 Cn L Jonr 236 Bardeo Sirtgh t P/lm Char, ter 
( 17) 4 AIR 1917 Pat 145 (146) 19 Cn L Joar 6*’9 PattaU Singh r Oanapa hy Kuer 
(*’0)7 ^ I R19’0Cal 344 (345) 21 Cn LJonr 593 Skti Karajan iluKherjte r Satish Chandra 

GhoiuZ 

(••’S) 10 AIB lO’S CaU93 (4=>3) “4 Cn L Joar 5C9 Sade^ Petsr Saehindra 2ialh Poy 
( *’} 9 A I R 19- '* Mad "6 f?" '‘8) '’3CnLJoor 401 SIuthiAumarasKamy hadarv }IuhamTn.H 
Iloxctl er 

( 07) 11 Cal TV L ccxxs x (ccixxix) ^mrtl Singh x ift Lakhpah 

( 02) 6 Cal TV 1, 9^5 (9 5) Pam Kftsia r Aghore tfasKar 

( O’) C Cal TV 340 (342) Bai Pad) a Gotind x 31ohendra Gir 
( Oj) 9 Cal TV Is li (U ) HancariLalx 27riJoy C/ujlrd rar<j( 

( 99) 4 Cal TV N 57 (oS) Kesu x HoU Holh} 

( 01) 5 Cal TV N 71 ("2| KtfaluUah x Frrntiufdin i£ia) 

(1900) ‘’4 Bom 6 7 (531 53’) 2 Bom L B 61 tn re Pandurang Got nd 
(01) "S Bom 1«9 (186) 2 Bom L R 7S> In re Pand rung Gonnd Pujan 

( 19) 6 A I B 1919 Cal 67 (67) 46 Cal 10 d 6 ‘*0 Crf L Joar 6^9 Sahadat KJ an x Tatjadddt Shn-^h. 
{ 19] 6 AIR 1919 Cal 99 (100) 20 Cri L Joor 34'’ Ambiea hath x TTajedah Khan Pam 
flO) 6 AIR 1919 Cal 534 (535) 19 Cn L Joar 9S1 Chandra Sath x Emperor 
( IS) 5 AIR 1918 Cal 284 (2So *’&6) 18 Cn L Joar 983 Prafulla Bath x Boddings. 

(14) 1 AIR 1914 Cal 812 (SI”) 15 Cn L Jont‘»0'» Juthan Singh x Puimharain Smgh. 

( 93) 2 Cal TV h S'"> (a73} Poop Lat Pass x Dat d ilanook 
( 9'’) 19 Cal I**? (131 13'’) Anxnda Chandra x Carr Stephen 
(07) I** Cal WN ccl i (ccl ) Sharafai x Btra Dtar 

( 03) SO Cal 443 (445) 7 Cal TV N 174 Sukru Dosadh x Pam Pergash SingJ 

( 01) 08 Cal 416 (4t9 450 452) 5 Cal TV N 4'’3 Jn#jA Hollah x Ejaharuddi Mollah 
( 03) SO Col 593 (598) 7 Cal TV N 390 Dunne x Eumar Chandra Ktsore 
(03) 25 All 537 (a38) 1903 All TV N lOo JfafiadM Kantrar t Bvtu. 

(00)04 All 815 (317) 1902 All TV ^ 74 In the matter ef the petition of iiatl u Hal’ 

( 0 ) 5 Cn L Joar U7 (118 119} 1907 AH TV h 50 4 All L Joar 91 Dahlian T Bddto Singh. 

( Oo) 0 Cn L Joar IS (16) 2 Cal L Joar 149 9 Cal TV B 127 Birananda Ojha v JPi«pfrw 
( 10] 11 Cn L Jaot 11 (11) 4 Ind Cas 5 7 (Cal) Pam Aular Sahu x Kishnuput Ban* 

( 10) 11 Cn L Joat 61 (60 4 Ind Cas 860 1909 Poo Re Vo lo Cr Bhannax Emperor 

CIO) 11 Cn L Joar 422 (403] 6 lad Cas 9<>5 (Lab) Uaxdar Atx Shah x Emperor 
( 10) 11 Cn L Jour 353 (353) 34 Mad 139 C Ind Cas 393 Pananganti Parlkasaralhy x Tenhata 
swamy Beddi 

(*09) 9 Cn L Joar 265 (o66) 1 S nd L R 05 Crovn x Jamal 

( 09) 9 Cn L Jour 35 (36) 13 Cal TV N 104 8 Cal L Jour 564 Abdur Bauf Mia v Bahamudii 

( 10) 11 Cn L Joar "og ("30) 8 Ind Cas 89"’ (Cal) Falanand t Bameshtear Smgh. 

( 12) 13 Cn L Joar 486 (4S7) 15 Ind Cas 4S$ 40 Cil 105 SheobalaX Bax X Bhagvat Panday 
(06)3 Cn L JoQE 199 (oOl) 10 Cal TV N *’46 AW ifejl war ■Singli t Emperor (Section 144) 

( 06) 3 Cn L Joor 5o (53) 3 All L Jonr 13 1905 All TV ^ "IS "S All 266 Cftauran x Bama 

SkanKar 

(0") 5 Cn L Joor 30 (36) 11 Cal TV N 193 Maharaja Surjahanta x Maharaja Jagadindra Bay 
( 99) 26 Cal 605 (609) 3 Cal TV N 461 Daulat Koer x Bamesvtry Eoery 
{ 14) 1 AIR 1914 All 62 (63) 36 AH 143 15 Cn L Joar27 Ram Dochan x Emperor 
(03)8CnLJoaEU9(l'’0 I2I) 35 Cal 774 12 Cal TV K 818 8 Cat L Jour 71 Sajjad Jhmaa r 

Parbaiieharan P v 

(07) 6 Cn L Jonr 45’ (451) 34 Cal 810 FrfAa Forr t MnnejAwtr Teiran . 

( 07) 6 Cri L Joar 394 (335) 31 Slad S'* 17 Mad L Jonr 535 •> Mad L T m 103 Artimuga Oounaa 

X re^ikatasubba 1 er ^ 

COT) 6 Cn L Jonr 291 (‘>9'’) 13 Bat L B 3 4 Law B« Rul 75 Ftfracan Cketty x Mejcpp^ 

Chetty 

( 07) 6 Cn L Jonr 113 (114) 1907 Pun Be. Lo 7 Cr AMuHa Khan x Gunda 

(09) 8 Cn L Joar20‘’ (“’03) 1“’ Cal TV L 696 5Artll;A JfaRsar Alt r Ma lullah . 

( 03) 8 Cri L Jonr '’30 (■’3*’ 233) I** Cal TV L 1011 Eeong Mote r Tehun Chun (Section lUf 
( !'») 13 Cn L Joor 719 (719) 16 Ind Car S”? (Lab) Smiixnx Faujdar Smgh. 

(1900) 27 Cal 918(9'’!) Daimutui Tal ihdar x Maharuta Talukdar 
(93)‘> Cal 85’ (855) 2 Cal TV N 693 Queen Bmpma x PratapC! andra. 

( 96) ‘’3 Cal 60 (37) S rt Varain Smgh x Jlnj Jfobiin Thahur 

(13) 14CriLJcmr49j(496) ‘’0 Ind Cos 751 Dan iVrsTad t GaririV Pandry Ts^rtLal 

Cl^ 4 Ain 1917 Pat 1^3 (l«4 1S5) *’ Pat L Jonr 63 IS Cn L Joor 736 Sunder VaJl x JM 
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irtuo of its powers of supcrmtcndoneo under s 107 of tho Go^ crnmcnt of India Act, 1915 * 


( 17| 4 AIR 1917 Tat 191 (193) 9 Pal I, Jour 86 18 Cn L Jour 145 Ilamidut Uai y Atatl 

iTosMin 

(21) 8 AIR lO^l m 173 (174) 22 Cri L Jour 616 LaeJmi OjU y JJ»r;a Zlisser 
( 21) 8 AIR 1921 Fat 176 (17S) 22 CnL Jour 481 Khtibt Sinah v Darbart llflhton 
(24) 11 AIR 1924 Fat 47 (49) 21 Cri L Jour 751 U ayesut Iliiq y. SitobraU Jolaha 
(’21) 11 AIR 1924 lal 599 (591) 3 rat258 27 Cn Ii Joar 220 I7«»m Sinifh y Jodhan Eat 
( 17) 4 AIR 1917 Fat 264 (266) 19 Cn L Jour 3‘>2, Jatan Singh y DuKhia Singh (Assumed ) 

(1900) 4 CalW N 779 (780) Emprtss y OanpW KaUar 

(07) 6 Cn L Jour 393 (399) 85 Cal 117 6 Cal L Jour 697 12 Cal W N 487, Salajit Sing7i y 
Bhaju Chose 

^ 06) 3 All L Tour 140n (140n) Dehari hat y Exng Emperor 

( 17) 4 AIR 1917 Fat C24 (625) 18 Cft L Jour 685 17«r» Prasad Tev,art y Seuak Das (Serious 
material irregularity — Higl* Court can interfere ) 

( 04) 1 Cri L Jour 103) (1056) 7 0adhCes334 BidyaDharr Jagadilh PersJtad (Doubted) 

(S« ( 17) 4 AIR 1917 Fat 435 (436) 18 Cn h Jour 692 Mukhal Stngh v Ram Sartip Stngh (Mistake 
m law unless aQect ng jurisdietion is no ground lor lutecfercnce ; 

( 05) 2 Cn L Jour 342 (343) 32 Cal 771 9 Cal It K 621 A itganand Roy v Parish Nath 

( 05) 2 Cn L Jour SG9 (570) 9 Cat IV R 909 Nauab Khajah Solemolla Bahadur r Iskan Chandra Das 
( 14) 1 AIR 1914 Mad 713 (712) IS Cn L Jour 362 Karuppanna v Kandasamy 

< OS] 6 Cn L Jour 3S7 (338) 8 Cal L Jour 242 Ram Narain Sahu y AsilasA Singh ] 

(Sm also ( 10) 11 Cn L Jour 194 (194) 4 Ind Cas 1123 (Mad), Bandala Palli y iloha Suhbarayadti 
(Section 144) 

( 23) 10 AIR 19‘>3 Lah 46 (47) 23 Cn L Jour 724 Dava Dansigir y Baua Jamnagir 
(22) 9 AIR 1922 Pat 224 (226) 1 Pat 75 23 Cn L Jour 162, CAtifai Mflhto v Dabu Surendranath 
Chatterjee 

( 06) 8 Cn L Jour 423 (425) 3 Cal L Jour 478 Samir Sheikh r Jahed Shetkh 

( 10) 11 Cn L Jour 141 (143) 32 All 132 5 Xud Cas 471 Oanga Saran SingJt v Bhagwat Prasad 
(Irregularity m exerci<e of ]unsdicfion tl>gb Court did uot ibiok it expedient to interfere )J 
S Cates where tbe High Court could interiere 

( 21] 8 AIR 19M Fat 892 (394) 22 Cn L Jour 685 iladan Lai y Emperor (Order under 8 144 
passed without jurisdiction ] 

( 10) 11 Cn L Jour 449 (449) 7 Ind Cas 343 (Uad) Venhalroya Oounden y > ery Rev N Rondy (Bigb 
Court interfered under S 15 of tbe Charter Act) 

( 82) 8 Cat 580 (532) 11 Cat L Rep 414 Brudfjr v Jomeson (Order nuder S 144 ) 

, " (Order under S 144 without 


, , Voiumdar (High Court can 

interfere with an order under S 144 under 8 15 of tbe Charter Act especially when it is bad in law ) 

( 02) 2 Meir 94 (95) Jn r« SriniiasarayAotacAari (PerWbiteC J) 

( 05) 2 Cn L Jour 637 (638) 33 Cal 352 (F B) Ekosh Mahomed Sircar v Naeir Mohamed 

( 05) 2 Cn L Jour 670 (676) 33 Cal 33 10 Cal It M 257 2 Cal L Jour 271 Lulada Exnkar Roy y 

Danish Mir 

( 05) 2 Cti L Jour 679 (080) 32 Cal 1093 2 O) L Jour 280 Tara Pada Bisu as y Nural Suque Mta 

(05) 2 CnL Jour 618 (620) 33 Cal 68 2CalLJour241 SCil W A lOlC (FB) Sukh Lai Sheikh v 

Tara Chand Ta 

( 15) 2 AIR 1915 Mad 10 (11) 15 Cn L Jour 609 Palant ChrUy y Ralhina Cl clly 

< 16) i AIR 1916 Uad CG2 (663) 38 Mad 489 lb Cn L Jour 629 Oottnda Chelty v Penimal Chetlj 
(Order under S 144 ) 

< ’0) 7 AIR 1920 Uad 209 (“’ll) 21 Cri L Jour 73 Gcpa a Ay rr Kris! nasaum j Iyer 

( 20) 7 AIR 19J0 Mad 847 (sl7) ogCnL Joat Ponnappa Iyengar v Sn Venamamalat {Tower 
to be used ouly if great inju t ce is caused ) 

( 23) 10 AIR 1923 Cal 9j (96) 24 Cn L Jour 97 Aran Sordar y liara Sundar Marumdar 

< 21) « AIR 1921 Cal 30 (31) 48 Cal 5'’2 22 Cn L Jour nS (8 B) Pijot v JU Muhammad Mandal 

( lb) 5 AIR 1918 Cal 901(904] lo Cn L Jour KT’X 1 ar Muhammad Saha v Ilayal Muhammad Saha 
(1900) 27 Cal b92 (918) 4 Cal W N 613 Laldhari Singh v SuKdeo A aroiH Singh (Abuse of junsd t 

I on — II gb Court can intcrf rc ) 

( 89) 16 Cal bO 185) Aba e tear* Dcbi Y Siirswarx Debt 

( 92) 19 CbI 127 (131 13 ’l Ananda C/ andta Dkut acharjee Y Carr Stephei 

( 03) 30 Cal 5o3 (515) 7 Cai t\ N 404 Surajja Emta iekarjtt r Hem Chunder Chcnrdl ur j 

( 09) 20 Cal 1&3 (193) 3 Cal t\ N 49 //vrboffvbA Aurain s Lwel wrstrar /’roMif 

4 01) 28 Cal 416 (418) Jagmohanfatr Ham Eumar Cope 

{ 17) 4 AIR 1917 All ‘•C'* (2C3) 18 Cn L JdM^. AufJu lam t Emperor 
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Sub^boa (3) has Iwa oaultcd bj Act 13 txvni] of i?23, and it is row c!:a* tast 
sach r-oco^ia^s are open to rcri: oa * 

Sx! aLo S. lii, ^o^c3 12 ard 15. 


(’03) 24 All 315 (317) : 1902 All W N 74, In the mzi'er cf the fv'i.'ic-s c/ Saihti ileL 
(’13) 14 Cn L Joa-SsS (3^)'21 LaS^l (ir»3),G3'.ni2CAf"y T.Pframal C>.^'V (0-3«rc23sS,14iy 
(’20) 7 AIR 1920 Cal 824 (52^) : 22 Ci L Jo3t 99. Inamn Xrei d S eel Ca r. Bzna Gsyi Tcr:^ 
Cas“s where the High Coart eonld not interfere 

004) 1 Cl L Joar 333 (312) * 25 All HI ; 1903 All W K 212, Texin x. Harc^i'i’s Cii. 

(’17) 4 AIR 1917 All 220 1 221) : 33 All 612 1 13 Cn L Joa’ 82^. A'c’uXILsn Sxn;\ x Ja-iiru 
01") 4 AIR 1917 AU 335 (3^7) ; 13 Ca L Joc' 41S ATii'ni!* Lai x. Tanf. 

(’IS) 5 AIR19I3 A111«6(1S7): 19CnL JoarSSOMOAUSSI^Sfc-vI/T A'aJ'.T.rrjrvTJf {ProKeiair^ 
liwfally talea cader Ch SII cannot be qa»^ osaI ) ■ 

(’17) 4 AIR 1917 Mad CIO (611) : l'^ Cn L Joar 23. rru’-.jpps .Ya.ia x Alii-e a ArnM. (O-’sr 
with jaasd-eaoa will n‘'t b* lalWercd w thj 

( 0'’) 9 Cn L Joar S»2 (333) : 31 All 150 : 1 lad Ca, 7C2, Jhtr^u Smgh x. ilir Prr’af (U 
jart-diraon High Coart cannot latc’lere eras nader the Chatter Act.) 

003) 9 Cal W N ccicix (eexeix), Taroi i?o.rJidar V A'csfrr ffotlaisr. 07% iftheorderiaJ^anJnril-) 
015) 2 AIR 1913 Cal 644 (644) : 16 C-i L Jo2'3!5.C>i«‘J-^o«« Jer.a f J’s'jrna.'h Rawaro.o Urt. 
(No, if cot withoct jan^dirtjoa.) 

CO') 12 Cal W Is cLm (elxtO. ATctlab CUr.Jra Eer x JJcrsdhsni CKs^'erja lilrr'c-'Kt'e 
waat of jart-irtoa.) 

003) 30 Cil 112 (liv) . 6 Cal W S 4X7. Manirira Crsndri x. Ji£r::Si Eantj (No, 
laaai.'tjffl.) 

9 0^3) SO AIR 1943 Cal 35 (3«) ILB (1912) 1 Cal 4'^ . 44 Cn L Joa* 2«a ; 204 led Ca- S70 (DEV 
Albdisi,T Jicaniaa JOct"!*- 

042) 29 AIR 1942 Lah 171 (171, 172) : ILT. (1942) lah 510 t 43 Cn L Jeer 747 ; 201 Isd Cai 57S (TEl, 
Edt'or, Trihune t X»-j»ror. 

040) 37 AIB 1940 Baag 65 (69) ; 1940 Eacg L B l'^ : 41 Cn L Joar 470, ^ ^9- 

CAif ifflunj (Prowefags ende* S. 176) „ 

039) 28 AIB 1«39 Pat 203 (207) ; 40 Cb L Joa* 53a. reap Ifenisl v. Sirju Jlsr ilcnm (On.^ 
as to cost* IS prowedinn under & 145 _ D:»ar»tioa eie*es9d ea wrongpnaarlas — C«rf»t3 
istede-e I , 

035) 23 AIR 1933 Kag 271 (272) t S3 Cn L Joar 375 • ILB (1937) Kag 174. r«wrcT r 
(High Conn eaa iate*f«*e a reriaioa a eases «h**e fading cf icssesaaa a p*ooenA 2 gs eo*® •* 
os aanAestJy wrong) 

026) 13 AIR 1926 Pat 195 (197) : 27 Cn L Joar 142. Othilasn LaB x Xiier Sin/V (ir.gi Go-. ^ 
r^Tise ca g'oaal* of lU-^ality a, we’J as o' jartsdicboa — la th-s case, hawart', there b ? . ng c* i-ega-T 
tef— ea-e was tehjrfd.) 

033) 20 AIR 1033 Cal SIS (351) s 34 Cn L Joar 334. Trews Pole Celmige Sk*^n-.<T ^ Xo’rtsra 
Sumer (High Coart has to eonside- not the l^gahtr bat the p-epnetp of th“ o~d*" ^ 

032) 19 AIR 1932 Mad 720 (721) : S3 Ca L Joas 6-25 t 56 Mad 149, PsU:h>r\ t MaN.-wfd Xfta’v 
(Proceedings xmder S. 144 ) _ 

(’31) IS AIR 1931 Bom 135 (137) : 32 Cn L Joar 507 . 55 Boa 322. Emperor x GereSX i fiwsev 

(High C03*t can interfere with e-derenderS. 144. if It u not reasaaaUe or bona Sde.) c tiiv 

031) 1^ AIR 1931 Mad 242 (244) : 32 Ca I. Joar 763, In re Srxramamur^K. (Prccecdiag^ c=-*’ ^ ' 

030) 17 AIR 1930 Mad 242 (246) * 31 Cn L Joar 324 ; 53 Mad 320. ITuif-usim* 

Tkengemmal Avyar (Decisions of saigle Jndee in AIB 192S Mad 1105 ; 52 Mad 69 t SO Cn oa. 
119 and SO Cn L Jocr 629, not foDawed.) 

029) 16 AIR 1929 Pat 45 (47) ; 7 Pat 259 30 CHI, Jeer 302, Gi^nJrari v LaZ. (r-W“=£* 

caier S 14I » <. nr \ 

. 032) 19 AIR 1932 Pat 1S3 (XJ>') ; 31 Cn L Jocr 233. JZs^ A'cndjn Misnr t. ChedJt The^r (Uga 
Coert caa inte'fere m cases of erroaoocs finding It Magistrate,.) 

031) 21 Air. 1934 Rang 124 (125) : 12 Bang 2»3 ; 35 Cn L Jew ISOO, Theim LJ - 

Empercr. , 

029) 16 AIR 1929 Mad 847 («4') ■ 31 Cn L Jocr 190. S,dde iiidi r Essen Jdtgsd^^ _ 

pasang O'dcr without reco'diag any eTideaoe in case of dispcts relating to pte’sess-on c p*®. e 
ir”ft?alartj is cia*.e*iA] and sa£e eat to inrole S. 43S ) 

025) 12 AIR 1923 Pat 5'>3 (595) • 26 Cn L Joar 870, .IhfnZ SVsXur t Aba Ssy,eS 

('2') 13 AIR 19-26 Pat 51 (32) . 26 Cn L Joar 1511. fferisiu .Vnra.n t Md. So^e-^i ry-iii 

027) 14 AlR 1>27 Pat i394) . 7 Pat 1 : 23 Cn L Joar 776 Lac^ra, Euer x GsjsdKS 

(Section 146— High Coart will lale-fe-e erea w Ih *di3J»-strat.ve o-den la special ca--to.) . 

02^1 15 AIR 1923 Eons 390 (393) i 23 Ch L Jocr 1063, Jn re Zaisf-’mnsre^n (ITwrr » 
ender S. 176 ) 
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12. Correctness, legality or propriety of any finding, sentence or order 
and regularity of any proceeding. — Tlio power of reMsion ettends to considering 
not onlj the legality of the orders pissed, but also the correctness or propriety of tho 
liroceeding or of the orders passed * Tor this purpose tho Court of revision h&s jurisdiction 
to go into questions of fict and see Tvfaetbcr tho order or proceeding, though not wrong m 
law, 13 proper or correct See Notes 15 and ic on s 439 

The words ‘finding, sentence or order' are three scp-irate matters on which a 
rev ision may be heard Thus, it is perfectly legal for tho Judge to order under S 440 that 
the counsel should not be beard on the question of finding but that there should bo hearing 
only on tho question of sentence* As to tho meaning of tho words ’finding,’ ‘sentence’ 
‘order’ and ‘orocccding’ as used m this section see tho undermentioned case * 

In a pending case no question as to tho correctness or propriety of a finding can 
arise, consequently the superior Court can examine the proceedings of the inferior Court 
only to satisfy itself as to their regularity* 

An order by a Magistrate refusing an application to “recommend to the District 
llagiatrate that the prosecution should be withdrawn is the only order that can be passed 
on such an application and there can be no ground for revising such Older even if it were 
rovisable * 

13. Extent of power of Sessions Judge or District Magistrate. — Where 
a Sessions Judge or a District Magistrate calls for and eiamines the record of proceeding 
of an inferior Court, and finds that any finding, sentence or order is not correct, legal oi 
proper, or that tho proceedings are irregular he can (except in cases covered by ss 486 and 
437 and the portion of sub s ( 1 ) of this section) only refer the matter to the High Court 
under 3 438 ^ Ho has no authority to bear the case as one judicially before him and send 


[5m (*23) 18 AIR 1929 Cat 1032 (10231 26Cri LJour538 AnalA Banii/iu v TFo/Md Ah (Poivers Rt 
pregeQt wider thfiR they w<c« under S 107, Goveromeot of India Act 191S)] 

[5m aho ('23) 12 AIR 1925 Fat 33 (34} 3 Pat 809 28 Cn L Jour 268. IT \ Loud Co, Ltd v 
Jlfanindra Ckondra Handy 1 

Note 12 , c» T 


word ’seDteoce me ids a direction by wbiob a pnoisbrnent is prescribed and meted out to a person 
who has been convicted of an offence Order covers commaods or directions that sometbiog shall bo 
done, discontiooed or suSere , but it does Dot include sentence and fiodm^ The tvord proceed 
mgs ’ u wider than the expresiion judicial proceedings and covers everything done and recorded by 
an mferior cr minal Court acti ig as a Court Bot it means everything of this kind which is not a 
finding sentence or order The wor s 'finding, sentence ‘order and proceeding! oover everything 
which may be remedied in revision ) 

4 (42)29 AIR 191 > hag 18 i39) 1 L It (1842) Nag 491 43CnL7oor323 193 Ind Cas 228, 7ri re 
Harbhajan Stn/fi Soiihi 

5 (43)30 AIR 1943 Lah 101 (305) 45 Cri L Jour 1C2 209 Ind Gas 593 Cf amoti Lot Diaon C;iami 
V £tnprror iBut proceedings were quashed under S S61A of the Code ) 

Note 13 

1 (41) 28 AIR 1941 TaC 105 (lOG) 42 Cn L Jour SIO 192 Ind Cas 781. Luti &ingh v Ibimkinl 
Sttiyk (Magistrate passing order under S 14S — Distnet MagiMrate a jonsdiction m respect of Bforc',aid 
order is not eppel ate — Vor can be re»is® it himself — District Magi trate can call for record under 
S 435 and if he considers fit to interfere be should refer it (o II gb Court under b 438 ) 

(38) 25 AIR I9li Cal 416 (410 39 Cri L Jour 569 Superin/rjkfcnl <f Punembra icir o/ Ltjal 

Aljayrt Penjal v t\ahn Chaniira 

( 30) 23 AIR 19)6 All bSi bS3) 3i Cn L Jour 301 Voft ▼ B ni 

(33) 1933 Mad 55 S1031(I0J*) N-ri Arfo Portda v Sutnmo JfoAiniuny (romj 'ainl for defimal on 
again t a village hta^man — Mag strste boding that sanction nnder S 1 J7 was neccssarv for prosecution 
—Sessions Judge setting a«i le order of the Msgistmtn bolding that no complaint was necessary— //rid, 
Sessions Judge acted without jurisdiction m eetting adde the order and mo t have ref'rred the mat 
to the High Court) 
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Ills ‘ findings ’ to the High Court and thus convert uhat is only an exercise of a superviamg 
authority into a judicial proceeding® lie cannot quash the proceedings* or set aside the 
order"* or stay proceedings® of such inferior Court or tahe an> other action of that kind ® 
The Sessions Judge and the District Magistmte have concurrent jurisdiction under 
this section and consequently, uherc on appbcation is made under the section to the Sessions 
Judge he Cannot endorse the same to tho District Magistrate for action but must deal mth 
it himself ’’ 

It may also bo noted in this connexion that where a subordinate "Magistrate is 
propcily seised of a case, a superior Magistrate or tho Sessions Judge cannot except under 
this section or by withdrawal of such cace, take any action m regard to such proceeding* 
See also Section 433 Note 3 


(24)11 AIR 1924 Cal 034 (635) 26 Cn I, Jour 65 Balia/ar x NohadaU (D stmt Magistrate 

has no jnnsdietion to make on order giTing directions to ft Magistrate as to the order and manner ol 
trial of cross eases ) 

2 ( 81) 1881 Ml W N 76 (76) Emprm x UurUdhar 

( 01) 3 Bom L R 677 (678) £1119 Emperor x Uulla Ibral tm [Cannot record evidence ) 

( 82) 1882 All W N 146 (147) Emprtis v SaitKaUa 

( 68 69) S Bom 11 C R Ct 65 (66) Eeg x Cl aninraya (Cannot annul conviction and direct the com 
mittal to tho Court o{ Scsion upon proper charge ) 

( 75) 12 Bom H 0 R 234 (236 237) Beg x Tuhiram Ragho (Dutrict Magistrate cannot annul the eon- 
vlotion hy subordinate Magistrate on the ground that evidence warrants a graver charge than tie Magis* 
trato has authority to try ) 

3 ( 29] 16 AIR 1923 Cal 204 (205) 30 On L Jour 401 Sanm v ild Tofattal Sossatn 
-(1900) 23 Mad 640 (548) 2 Weir 22*^ Jvandasamt Cl elly x Soh Ooundan 

( 72) 4 N W F R C R 6 (6) Queen v ilata Doyal (Cannot quash a commitment for UJegahty ) 

4 ( 44) 81 AIR 1944 Oudh 310 (311) 46 Cn L Joor 756 220 Ind Cas 437, Eo't Mohammad v Km 

Emperor (Order passed by Magutrate under 8 617 cannot be set as de by Bess ons Judge) 

(41) 28 AIR 1941 Pat 105 (106) 42 Cn L Jour 340 192 Ind Cas 764 LuU Singh x Rim Smt 

Singh 

( 86) 23 AIR 1936 All 852 (953) 33 Cn L Jour SOI Moh x Bent 

( ZS) 12 AIR 1925 Oudh 44 (45) 25 Cn L Joor 350 Bindra v Mt Bkagiianta (Order dismissing com* 

plaint (or default amounts to acquittal and is not 1 able to be set aside nnder this section ) 

( 24) 11 AIR 1924 Oudh 331 (933) 25 Cn L Jour 440 Esrulal v Emperor 
( 08) 7 Cn L Jour 304 (305) 1903 AUWN 74 5 All L Jour 562, Mtii Lol v Larefi Prttsad 
•( 03) 26 Mad 130 (132) 2 Weir 689 Ragkunatha Pandaram v Emperor (Sub-divisioaal Uagistrst® 
acting under S 528 — District Mag Hrate cannot interfere) 

( 22) 9 AIR 1922 Pat 554 (554) 23 Cn h Jour 662 Ramhumar Lai v Thai ur Ojha (District Magis- 
trate cannot upset order ol Magistrate under 8 145 ) 

(24)11 AIR 1924 All 675 (676) 46 AU6’3 25 Cn L Jour 1168 De5» Earn v Emperor 

5 (tl) 28 AIR 1941 Bang 114 (116) 1941 Bang L B 82 42 Crl L Jour 573 194 Ind Cas 370 Ai«!; 

V Maung Po Thatng 

{ 05) 2 Cn L Jour 534 (638) 9 Cal W N 8‘’9 Sheobux Ra ax Emperor 

•( 03) 26 Mad 137 (139) 2 Wen 196 Shanmugom Chett / v Pennappa ifiiioi* (Especially when 
proceedings are pending before a Magistrate outside the local hm ts of his junsdict on ) 

« (42) 29 AIR 1942 Rom 84 95 86) I L R (1942) Bom 198 43 Cn L Jour J99 lod Cos 
(DB) Jlaidarsha Lalsha x Dhondu Jbajt (District Mag strate has no power to revise the opmwa 
the subordinate Magistrate ID a case reported to him under S 346 Cr P C) j r al 

(39) 25 AIR 1938 Cal 410 (416) 39 Cn L Jour 569 Sttperinfendent d Remembrancer of 

Affairs Bengal v 2^a6»n Chandra (Accused applying to Sessions Judge claiming a 
during hiB trial under S 409 Penal Code— Sessions Jndge cannot direct Magistrate to commit a 
to seasons) . 

— - — ~ — - f conviction cannot be mode J 

■ ■ It gale a sentence of person wbo bss 

trial) 

7 (90) 1890 Rat 525 (527) Qiiren Empress v Tagbhat 
( 03) 1903 Pun L R No 151 p G19 Ram Labhaya v Earn Das 
Also SCO S 436 Note 4 

■8 (1900) 27 Cal 79S (600) Jhumuh Jha x PaUuh ilandal 

(29) 1C Ain 1929 Cal 457 (453) 67 Cal 17 31 Cri L Joni747, Siilh v Emperor 
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13a Extent of power of Sub-divisional Magistrate— Sub-section (2) 

Under sub s. ( 2 ) ft Sub divisional 'Magwtntc acting untlcr lhi3 section has po^cr onlj to 
for\vftrd the record to the District Mngistmto Tilth such remark theioon ns bo thinks fit 
He has no j’Oncr to sot ftsido the order* 

As to the ixDnor of Sub diMsional Magistrate to make reference m cases submitted 
to him under S 8S0, see Note SA on that section 

14 Revision not to be entertained by both the Sessions Judge and the 
District Magistrate — Sub-section (4) — There uns n conflict of opinion under the 
old Code as to whether the entertfuning of an application for revision by tbc District 
Magistrate or the Sessions Judge barred the other of them from entertiuning a fresh 
application for rei ision * Sub section (4) w as new ly inserted m 18D8 in order to settle this 
conflict of opinion, and it is non clear that when an application has been mode to either 
the Sessions Judge or the District Magistrate, it cannot again be entertained by the other 
of them * It does not make anj difference that the application made to the latter is by a 
part} other than the one who made an application to the former the sub section must bo 
construed as meaning that where cither the Sessions Judge or the District Magistrate has 
had an application in revision tn the same matter mored by ecthej party the other Court 
would have no pinsdiction to hear a further application m the same matter even though 
made by another party* Tho words further application m this sub section mean any 
other application m respect of the order m question passed bj the inferior Court ‘ 

Tijo ioioBUoa of tie Ittgisialarer w eoaeijog llus •>uhjicrbQB is to avoid a ronflict of 
opinion between Courts of co or bcate jurisdiction* and to prevent them from simultaneously 
exercising their powers of revision m such a way as would amount, as it were, to hearing 
an appeal by one of them from, or renewing an order passed by the other of them* 

Although this sub section speaks of entertaining an application tho principle on 
which it 13 based will equally applj to action taken suo motu Thus where a revision has 
been entertained by a District ^^agl3t^atc tho Sessions Judge cannot suo motu ogam revise 
the proceedings’ ^^he^e the District Magistrate ordered a further enquiry on revision it 
was held that the Sessions Judge could not make a reference under s 43S of the Coda 
against the order of the inferior Court* 

( 31) 21 AIB 1931 Nsg 39 (41) 2S Cn L Jodc 111 D C Samuel v Emperor 
(03) 30 Cal 449 (431 452) Badhabullav r Denode Dchan 
Note 13a 

1 (41)28 AIR 1911 Fat 1G9 (172) 12 Cn L Jour 431 193 lad Cas 491 GoriC Mahton v Emperor 
(Sab-diTisional UagisCrsCe bas oo power to slay proceodiog^ ol Panebayat Court nadei Rihar and 
Oii9sa Villai^e Administrat on Act ) 

(37) 1937 Mad W b 182 (183) Sagaji * diaran Vrerattma (Order dispensing with persona! attend 
sues el accused — Sah dirisicma} Magramieeojtoceselnsjde ibscrdec u> esr/j/ea ) 

Noie 14 

1 (90) 12 All 434 (435) 1890 All W N 99 ^uren fimpres* t Prithi (ies) 

( 93) 1895 All N 38 (40) gadir BaUth r Shetkh Abdullah (No ) 

2 ( 00) 5 Cri L Jour 132(13’) 17 Mad L Jour 153 3 Mad L T 21 Karparavundaram P\lla\ y Emperor. 

( 13) 14 Cn L Jour 123 (124) 18 Ind Cas 683 (Cal) Siddtk y CAalauri Khansamh (Where the Pistnct 

Mspistratc tn directing a lurlber engairy acted under S 435 the Sessions Judge should not direct a 
furiber enquiry ) 

( 03) 26 Mad 477 (478) 2 Weir 61'’ Kaltmuthu y Fmperor 
[See also ( 21) 11 AIR 1924 Oudb 241 (212) 24 Cn L Jour 616 Emperor v Daluant Sinjh (Is a 
Court of revis on the Di‘trct Magistrate is not mfenrv to the Sess ons Judge )) 

3 ( 30) 17 AIR 1930 All 257 25s 62 All 257 31 Cn L Jour j)9o Jl/o/*a»7i«i3d Husain r ift Iranhi 

4 (’13) 14 Cn L Jour 131 (135) 1912 Pun Pe Vo 10 Cr 18 lod Cas 836 Emperor y ITaryan 

5 f 101 17 AIR 1930 All 257 (■’59) 5J AH 257 31 Cn L Jour 993 ilol ammad llusain x Dt Banhi 
(03)20 JUd 477 (f8) 2Weir 542 KaUmatlu y Emperor 

■C ( 01) 4 Oudb Cas 119 (122 Dehi Diri t J'mprror 

7 (11) 1 AIR 1914 LowRut iCO C’CI) 8 Low Bor Bal 3C1 17 Cn L Jour 497 Po Hj-i t iTmperor 
( 13) 11 Cn LJourl34(135) 1912 lun Re Vo 10 Cr 18 lad Cas 8®5 Emperor \ 0 oryam 
( 02) 20 Mad 477 (174) gWcirSlJ HalimiifAu r Hnrrror 

S (13) 11 Cri L Jour 134 (13$) 1913 Pun Be No 10 Cr . 13 Ind Cat Hmrerer y Tl an am. 
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But the word “made” used m the enb section means not only mait hut also 
“entertained and decided" Consequently, where an application made to a District 
Magistrate was not entertained by him, a fresh application to the Sessions Judge is not 
barred by this sub section ® Similarly, •ahete an application made to the Sessions Judge is 
withdraxon and is rejected for nant of prosecntion, a fresh application to the District 
Magistrate is not barred 

15 Bar of revision — A re\i3iott always lies unless the jurisdiction to revise 
IS taken away by express words or by necessary impbcation* Thus, S 22 of the PreM 
Act, 1910, s 15 of the Extradition Act, 1903, s 16 of the Reformatory Schools Act, 1S9T,* 
expressly take away the revisional powers of the Court m regard to tbo orders respectively 
specified therein Under aub s (3) of this section as it stood before 1923, the right of 
revision in respect of orders nnder 63 143, 144 and proceedings under Chapter SU and 
S 176, was expressly taken away In the undermentioned case,® the right of revision in 
respect of an order under S 886 of the Code, os it stood before 1923, was held to be 
impliedly barred by that section See also the undermentioned cases* 

But even in respect of such orders, a revision will lie, if the order is not authorized 
by the provision under which it is purported to bo passed The reason is that m such cases 
the Order of the Court under that provision is withont jnrisdiction, and it must be assumed 
that the action was taken under the Court s general jurisdiction, in which case it is opei^ 
to re\i3ion® On this principle Orders under chapter Xli of tbo Code and nnder s 176 
were frequently interfered with in revision See Note 11 But a Full Bench of the Bigb 
Court of Allahabad held, with reference to s 26 of the Special Criminal Courts Ordinance 
2 [ll] of 1912, (since repealed) that even if a Special Judge did not con/onn stri ctly to the 

9 ( 31) 18 AIR 1031 Mad 772 (773) 54 Mad 842 32 Cn L Jour 1276, JppaeJii Oovndan v Emjicnr. 

10 ( 01) 4 Oadh Cas 119 (122) DcbiDxny Emperor 

Note 15 

1 (’12) 13 CnL Jour 81 (32) 5 Sind LR 179 18IndCas223 Karam Bahadm t Emperor 

(25) 12 AIR 1925 Ring 12 (13) 2 Bang 321 26 Cn L Jour 289, Voung Po Lon v £m;wn>r lOraera 
passed node* the Upper Banaah Roby Regalatioa of 1837, B 6 are within the scope of the 
Procedure Code as r^rds appeal and revision tboogb no provision is made in the regulation for an P 
peal or revision) ,a 

( 32) 19 AIR 1932 Lah 436 (437) 13 Lab 585 33 Ca L Joor 333, ilt Sabhai v Lmpfror (SecUo^ « 
and 49 oj the Frontier Crimea Regulation 1901, do not bar the revisional jurisdiction of the High 
m ea es tned under S 69 of the Regulation ) 

2 ( 04) 1 Cri L Jour 609 (610) 6 Dom L B 650, Emperor v Amxr Bkxlan (Finding as to age 

youthful oSender — Bens on is barred nnder S 16 Reformatory Schools Act) 

(99)21 All 391 (398) 1899 All W N 138 (FBj ^cn-£jrtpress v 1 

tSco ( 25) 12 AIR 1925 Bangl2(13) 2 Rang 321 26 Cri L Jour 289, ilaung Po Lon v Kvig LmperP J 
Also see S 399, Note 8 

3 (’15) 2 AIR 1915 Lah 237 (”28) 18 Cn L Jont 166, Utra Lai v Emperor 

4 { 43} 30 AIR 1943 Pat 18 (20) 22 Pat 175 44 Cn L Jour 273 204 Ind Cas 451 (FB) 

Cope y Emperor (Srecial Crimioa] Courts Ordiosoce 2 fUJ ol 1942 (repealed by Or in 
No 19 [XIXJ of 1943) 8 26 — Order by Special Mag strate— High Court has no power of revw . 

1 39) 26 AIR 1939 Cal 259 (260) ILR (1938) 2 Cal 623 40 Cn L Jour 359 Ilan Sadhan v F>oe>na 
Bay (Order of Union Bench under Bengal Village Self Government Act (5 [VJ of 1919) By vir u 
S 93 of that Act revision nnder this Code is barred) e.ftu 

5 (141 1 AIR 1914 Cal 22 (25) 14 Cn L Jour 673 (675) 41 Cal 400 Emperor v OuU* e> 

(Eitradit on Act ) 

[Sm ( 33) 20 AIR 1933 Lah 1019 (1020) 35 Cn L Jour 60S Cferwly v CArtsfi/1 htheHig** 

The following cases are cases under the Reformatory Schools Act, 1897, m which 
Court interlered In revision on this principle ^ ,58, 

(99)21 All 391 (307, 401) 1890 A W N 138 (FB), Qaeen Empress v Sort (Overruling zo ai 
20 All 159 ) 

( 931 20 All 160 (161) 1897 All W N 231, Oireeft Bmpresj v BiUar 
(1900) 27 Cal 133 (13G) Queen Empress r Sfaltutvddtn 
(1900 O’) 1 Low Bur Rul 68 (69) Croten v J>atood Sahib 
(97) I8O7 Rat 947 (919) Queen Empress y BhagiaBhaoo 
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{roil I ipq <.{ thf' Or III incf tl ^ rcM onl jjiti liction of Ho Court ^nq completely 
la-Ti^l 1 \ t’ o > f rj Ir V onlq of p of tl o Onlififtflco * 

\Mtfro ft piTi'h Ij T\ft\ «>f nj pfil H ft^nihllc, the j mjcr course q\ill Ic to OIo 
fij j» "1 n*'l D' t fo nj ] h for n Ko s fii1» c (',) 

16 Rcxision of proceedmns of village officers — A mHicc Magistrate in 
Ma-lrna nnl inljcr j auls m H >mh-i\ Iia\c l« cn con'titiitol criminal Courts in respect of 
certnin jintlsps, la \fnlns Iltpihtion^ II i\l) of isio ami 4 fi\J of 1S21 and by tho 
Iloinl aj \ jlhf^e Police Act, rr«jioeliacK Itj s 1 , lioncacr tlie j roai«ions of tlie Code do 
hotnpiU to tlcm anl cnn<S'\iucntl} it was held Hint tho High Court could not rcMso 
Ihcir j roCKilmra unlcr the Coile, though it could do «o under their jiowcrs of siiixirin- 
tcaltncr unlrr la of the ( barter Act ((joaemmeut of India \ct iyi5 s 107}* But 
undfrR 221 of the (icnernmcnt of India \ct 1935 the High Court s rovisioual powers o\cr 
julicial orlcr® of Sulonlinato Courts linac lxa>n tikcii awaj 

17 Order under the Code for execution of extradition warrant 

Revision, if barred. — It has bien hold b> the High Courts of Allahabad and 
Calcutta that when n Magistrate orders the arrest of an accused person on an extradition 
warrant under s 7 of tho Lxtndition Act (15 (Wj of 1903), ho is only acting in his 

capacity and not as a Court and that therefore, tho order cannot be interfered 
with in revision * A contrarj view, namcl}, that tho ordei is a judicial one and therefore, 
could bo interfered w ith m rcTuion, has boon held bj the Iligli Court of Bombay * It has 
also been held b> the latter High Court’ and b> the High Court of Fatna* that S 15 of 
the Extradition Act onl) ousts the juri'diction of tlie High Court to enquire into the 
propriety of warrant issued under S 7, but leaves ojen the High Court s power to interfere 
with the Magistrates oction if it was proved that such action was consequent upon a 
warrant which was plainly tUegal In the undermcnlionetl cases’ where the Magistrate 

( 01) 29 Cftl 423 (421) 6 C W K 211 Ileasut v CeuW>i(>i (Propri«ty and legality of the order can be 
COBS dered ) 

• • " onsider legality aod pro- 

. of 1876 s«t aside under 

[See also ( 01) 24 Jfad 13 (16, 16) 1 Weir 882. Queen Bmpresi v Dana 
(“S^) 21 Mad 430 (432) 1 Weir 880 Queen Empresi e PamaUngam ) 

€ (43) 30 AIR 1913 All 26 (38) ILR (1943) All 238 44 Cti L Jour 216 203 lad Cas 113 (rC), 

Salig i?-im e Fmveror 

7 (’84) 1894 All W N 293 (293) Gulal Stngh r Surat Pam 
< 74) Oudh S C No 2, p 2, Croun r Bhtkh 

C.S^-4 o.'.w. ','47.', 9.1 4.45. WA*! Qiiiih. 2(1 (2t>, 47 Cri L Jonr 27 220 lad Cos 490 Coqe / x f^Hiperor 

(Sessions Judge bas discretion to reject rexisioo application by applnng S 439 (5) where appeal lies 
and no appeal bas been brought )) ^ 


( 89) 1889 Eat 478 (479) Queen Empreisy Jlargouini 

iSee also (‘21) 8 AIR 1921 Bom 425 (426) 45 Bom 9C 21 Cn I, Jonr 723 Oilman Darnoda 

X Emperor ] 

Note 17 

* ( 34) 21 AIR 1934 All 143 (149) 50 AD 409 35 Cn L Jour 1296. Sauifnl SinjJi x Ptsrnel Ma 
Irate atwl SHpcrtn(emfe»i/ Dchrn Dun 

f ^5) 2 AIR 1915 Cal 426 (4'’7) 42 Cal 793 16 Cn Ij Jour 31 CuHi Sat u x Fmperor 

2 (29) 10 AIR 1929 Com 81 (S3 • - - • — - . iJa 

3 (05)2CriLJour 439 (413) “ ‘ (Per Ea sel J ) 

^ (’22)0 AIR 1922 Pal 442 (414 "mF^-or 

® (14) 1 VIR 1914 Cil 22 (25) ■ < i Saliu 
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had acted under S 10 of tho Act, the High Court of Calcutta held the same vien as that 
of the High Court of Bombay regarding' the interpretation of S 15 of the Act Sec also 
the undermentioned case ® 

18 Limitation for application for jevlsion — See S 439, Note 42 
19. Second application for revision — A fresh application for revision on 
the same gi ounds as those on Tvhich a previous application was based is not mamtamahle * 
The reason is threefold firstly, it is a universal principle of Ian in the absence of direct 
statutory provision that when a matter has been finally disposed of by a Court the Court 
13 functus officio and cannot entertain a fresh prayer for the same relief unless and 
until tho previous order of final disposal has been set aside,* secondly, the subsequent 
revision if treated as a review of tho previous order, is barred by the provisions of S 369,* 
and thirdly, one Judge of the High Court is not a criminal Court inferior to the High 
Court See Note 8 Tho principle will apply to nil points which tho party ought to havo 
raised in the previous application® Thus, where A makes an application m revision and 
deliberately keops back one point, ho will not, by a second application, be allowed to raise 
the point omitted, though it may bo otbcraise jf a real pomt has been omitted by some 
hona fide mistake for which he is not responsible® 

Suppose now that the Sessions Judge or the District Magistrate revises the- 
proccedings of an inferior Court suo motu, or the High Court revises proceedings on a 
reference b> the Sessions Judge Can an appUeatton for revision be subsequent!} entertained 
on the same grounds as those which formed the subiect matter of tho previous revision?" 
There is a conflict of opimon on tho point In Nga Than v Emperor,* a District 
Magistrate who had dealt with a case in revision suo motu and decided that there was no 
cause for interfering with an order of discharge of the accused, entertained on apphcation 

[See alM ( 11) 12 Cn L Jour 822 (322) 38 Cal 547 10 Ind Cas 618, Ruifol/ S^atlman v Emptror 
(Magistrate actiog under the Extradition Act ia not subject to reristonal juriadictioa ) 

( 11) 12 Cti L Jour 846 (346) 10 Ind Cas 046 88 Ca! 850 In re Dev Das (High Court ciMOt 

interfere 10 the conduct of au enquirr held under S 14 Extradition Act)} 

6 (09)9CfiLJ j- ■.f,!..— fWftrraut 

I'sued under S ^ * 

go into eircumstr 

Note 19 

1 ( 27) 14 AIR 1927 All 724 (725 726) 29 Cri L Jour 88, Snpat Naraxn Singh t Qahbar 
(Fre«h appl cation for revision before another Judge on the same ground not maiatamable ) 

(23) l{>AIB19231iIsaS7S(27S} 23 Crt L Tfoar 74S, r Ve/iJiaieppappa (Even if the 

previous order was in default of paying printing charges ) . 

(11) 12 CriL Jour 407 (408) 88 Cal 933 11 Ind Cas 591 Naraxn Sxngh v Jagru Sahu (Kaia 
granted on one only of several grounds— Fresh rule on other ground cannot bo issued ) 

( 35) 22 AIR 1935 All 466 (468) 36 Cn L Jour 1286 57 All 887, Banivarxlal v Emperor 
( 26) 13 AIR 1926 Nag 323 (324) 27 Cn L Jour 339, Local Government v Doma Eunbx (Section 
applies only to orders of inferior criminal Courts ) 

( 22) 9 AIR 1922 AU 502 (502) 23 Cn Lour 496 45 All 11 Eohna Bam ▼ Emperor 
(16) 3 AIR 1916 Mad 516 (517) 16 Cn L Jour 697 In r« Eanalasabliai 

(’33) 20 AIR 1933 Mad 247 (248) 34 Cn L Jour 278, In re Bhogi Beddx Ankamma (Even mg 

Court cannot revise its own revisional order ) 

( 13) 14 Cn L Jour 213 (214) 40 Cal 684 19 Ind Cas 309, Durga Prasad v Laelman 
C90) 1890 All W N 223 (226) Empress v Kanhta Lai 

(81) 3 X11515 (547) 1881 All W N 33 (FB) Empress of India ■v Muhammad Ja/tr 

2 (23) 10 AIR 1923 Mad 276 (276) 23 Cri L Jour 746 Appayar Venkatappayya 

3 (12) 13 Cn L Jour 301 (301) 14 Ind Cas 765 (Low Bur) T/mn v Emperor 

4 ( 25) 12 AIR 1925 Mad 993 (994) 26 Cri L Jour 683 In re Anxf Sahib (In practice a parly w 
bo required to state all his grounds for revision in a single petition ) 

( 22) 0 AIR 1922 All 502 (502) 45 All 11 23 Cn L Jour 496 ffo/ina /Jam v E nperor 

( 24) 11 AIR 19’4 All 653 (559) 46 AH 146 25 Ccl L Jour 612 Gobind Bam v Emperor 

5 (24) 11 AIR 1924 All 558 (559) 46 X11146 25 Cn L Jour 612, Oobini Earn v Emperor 

6 ( 12) 13 Cn L Jour 301 (301) 14 Ind Cas 765 (Low Buz) 
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T-ov-Ti. TO c\i I, j ni rrcoTii'; 

h tV mm, Sinr( fr)r if \ i iot of ()io ci,„f onlcr nn 1 jo- f^l nn onlcr for fiirllicr cii niiri 
irl'r i-T It wn- li 11 that ciili.sjiunt ftpilicitioti mii't If* rc^nnlcfl na one for 
rr\inuru’ I'lf' j \ m p orl<r in n \Mion nnl wa' llirrffnrp I nrn 1 lij tlio jiroM ions of s Sr.o 
In V(7 Tun 3f|/iM ji \ Npi /Tfiiil Sin* n conlrnrj Mon was taken it was 
Ml t* nl tlj null ji iii< n ]» ni"al of th' ncorl suo moln niu'lit i ot lia\e (lHcln'’eil Fuflicicnt 
cauv for irt< rf< n nri fjr S inn* Jnlirf' wna not | rrcln IftI from lit irnif; tlio niii'licntioii 
"Itfre It 1 fjk nfir kt v»n<> for inkrftrinK In Sri/iif ^araln Stngh \ Gahbar Bai,^ 
'ilierr tlif Hi !i ( mirt In 1 ri fiP'fi to intorfcrr on ft n firciict l'> the Sessions Ju(i„’e under 
f* <'■' nnl n ml* app!ic tfion for napioii wa'. filM !>> tlie nccii od, it was held bj 

fbe Hull Court of Allafnlnl lint the aiilication nni«t N Innlcxl a? nn npplioation for 
retire of tlif' jrniop onbr nnl tint then Mm" no flaw in the irciious order, the 
*nbciition inipt M njcctf’! 

A Piyon 1 ai jilirition for re\i ion will, boucacr, be birred onl\ when tlio piiticular 
loint rais<«l m it was the ciil jfct matter for dcci-ioii in the pnor rcMSion application An 
ftpplic.al:on Ij an accusr} jicrFon for miion ft}{ftin^t bn coniicfion docs not bar an 
opllicalion b\ tlio comptainonl for ejiftaneemrii/ o/ f/ie senlencc^ 


20. Dismissal for default — Restoration. — There is a diCfeienco of opinion 
on tin ipie'linn w lather an apihcation for rcaision dismissed foi default can be restored 
to Clc and u la ml In the undermentioned ca«o‘ tbo Ilitth Court of Calcutta restored 
eudi an api lieation to file Hic IIikIi Court of Madras bos cspiesscd conflictinj views In 
lianga IJao \ Emperor' it Ins hold that m ca«es of criminal rcrision no distinction can 
be made lictweui an order pisx-d without licmnt; tho fctitionet and one m which he is 
heard and that in mlw ol s sen a ]<iition dismissed for default cannot bo icstored In 
Svnkahamnd Ilajt \ Empeior^ it was held that nheie a rerision application is dismissed 
for default thero is no judgment at all and there is do bar against re hearing tho matter 
According to tho High Courts of C alcutta* and Rangoon,* a ‘judgment ’ me ms a judgment 
Oq tho merits and a dismissal for default not being one on the meats docs not bar 
re consideration of tho matter Sec also S SO, Note 3 

2l< Duty of Court whose records are called for. — As a gcucial lulo no 
Court IS at liberty to part w ith its judicial rccoids except when called foi b> an appellate 
Court or on demand b> a superior Court undci Ibis section * 

The calling for tho record nndei this section suiiicnds tho juiioflictiou of 
the inferior Court to continue the proceedings® oi to [xiss ad lutenm orders m such 


7 ( 15 2 AIR 1915 Low But 7 (8) 8 Low Bnr Bul 377 16 Cri L Jour 711 

8 (’27) 14 AIR 1927 All 724 (725) 29 Cn L Jonr 6^ 

9 (,’25) 12 AIR 1925 Uad 993 (991 99G) 26 Cn L Jour 583, /w re lnt/Sa/M5 

Note 20 

1 (09) 10 Cn L Jour 287 (289) 3 Iiid Cas 393 (Cal), Bi6Aat» J/o/.a« Pa» v Pajimom L»asji 

2 (’12) 13 CnL Jour 710 (711) 16 Ind Cas 516 (’Uad) 

[See also (’23) 10 AIR 1923 Mad 276 (276) 23 Cn L Jour 746 Appayya \ ^ enknlappayya ] 

3 (’23) 10 AIR 1923 Mad 426 (439) 46 Mad 382 24 Cn L Jour 439 

4 (’09) 10 Cn L Jour 287 (2»ss, 289) 3 Ind Cas 393 (Oil) Dibhuly iJolian Toy ^ Dasunont Dassi 
(Tbe order was Lowerer one for deliult of appearance ) 

5 (28) 15 AIR 1928 Rang iSs (288 289) 30CnL Jour 749. /6ra?iif7» v Emperor ("Judgment’ 
contemplated by S 3C9 is only a decision on tbe merits— A di missal lor default of appearance there 

lore, IB not a judgment and Hi„b Court bas power to Te»«’> a di mi'.sal order tor detaviU ol ajpear 

anca passed in its appellate juriadii tion ) 

Note 31 

I (’77) 1877 Rat 128 (129) Uej \ radmottcbla (For tbe lurpot, of anr nlenuce or nj^irt 


Sessions Judge's call for tbe record, aud ae 
under tbe Judge’s coosideralioa ) 
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proceedings^ The Court whose record i3 callGd for must also send a letter of CTplanation 
along with the record Tho letter must bo signed by the Magistrate himself and not by soma 
one of ahora tho superior Court knows nothing purporting to sign on his behalf* 

In sending its explanation the inferior Court is not entitled to make any suggestion 
or representation which is not founded on the record ® Nor is it open to it to submit 
observations with a view to supplement or add to its judgment though it is open to it to 
show cause and to submit its remarks in answer to tho grounds urged by the petitioner* 

It 13 desirable that Courts shonld not jdaco difTicnltics m tho way of persons entitled 
to appeal, by calling for proceedings and taking action upon them withm the period allowed 
for appeal ^ 

See also the undermentioned case* 


3 ( OC) 4 Cri L Jour 433 (435) 11 Call W N 79 Sdhsk Chandra t Emperor 

4 ( 97 98) 2 Cal W N 572 (573) Poop Lai bat t Davtd Manook 

5 ( 30) 17 AIR 1930 Col 379 (379) 32 Cn L Jour 18 Mam Krtihna t Emperor 

6 ( 03) 7 Cal W N 859 (860) Madhu Sudan v Sasl* Prosad 

7 { 17)4 AIR 1917 Upp Bnr2 (3) 2 Upp Bor Rnl 124 18 Cm L Jonr 355 Loianilio t Emprror 

8 ( 79) 4 Cal 20 (22) 3 Cal L Rep 93 In the matter of the petition of Burro Sundery (Magistnte 
showing cause against rule issued must ask Legal Remembrancer to appear for bun and roust not 
address the Registrar of the High Court) 


rniKTrD and runm^HED bt O N koltahni at tuc all jndu 

RCI*ORTER mess NAGPUE, FOB THE ALL INDIA nCPOnTCn, LIMITED 




Overlooking of Precedents leads to 
Erroneous Decisions. 


(1943) 30 A I, R 1943 Privy Council 189 (191) — In nn nj pcf'l ^rom Allftlia 
Im 1 tl r> q )r={ion for «l('ci''ion in\olvc<l was as lo tl o inbf'rent i>oi\or of the Co irt to grant 
^tititnn to tlio Fiicfr'^tiil tlcfpnUnl T1 fir LonlshifS o^sc^^Cll ‘ Tlio decision of the 
Iknnl in 4r I a 2 ''’? was not citM mcilhcr of tlio ConrU »n In lia The application 

noa Imforc the Hoard involfil tho of tlio Icarnel Subordinate Judge to 

tlcpumduol} way of rfstitution Ij Ilia method laid doivTi in 40 l A 228 

I or thia purpo‘V3 11 o cA'^o must go IricV to tho Court of t! o Biibordinato Judge 
^^^(1922) 9 A I R 1922 Privy Council 11 (12) = 43 All 469 (475) 


of O SI, Ci\il P C 


Tho difTculh which had ansen as to these words m se\cral cases, e g , Fanwiiia 
('«pa T Chidambara, (1005) 1 L R 20 Mad 87 — which case it may bo mentioned, 
^oes not Bccm to have been brought to tho notice of the Board in Het Barn's case, 
Il9l6) 45 I A 130 — therefore no longer arises 


(1945) 32 A I R 1945 Calcutta 312 (315) — The decision of the Judicial 
Committee on apjxjal reported in (10») C6 1 A lOi was not cited at the Bar at least it was 
not noticed in the judgment (i o , m ! L R (1913) 1 cal C9) We dissent from the jua,, 
went in I L R (igis) i cal CO 

(1945) 32 A I R 1945 Lahore 260 (261) (FB) — Per Achhru Bam J. 
(in the Order of Reference) — Ho (i e Patanjali Sastri J in A 1 R 1943 tiad 19) 
does not however appear to have noticed one of the Division Bench judgments of his 
own Court reported m A I R 1920 Mad r? which also dealt with the same subject and 
took just the opposite view from that taken by him 

(1945) 32 A I R. 1945 Madras 139 (141) (FB) — The decisions in which 
the contrary Mew has been expressed are 45 Mad 4C8 air i 910 Mad 2®o air 
19’9 Mad 410 and 1941 9 M L J. 754 In the first of these cases the Court did not 
however eons der tho case m 5 Mad 141 In none of the other cases was any reason 
given for the view expressed and in no case was 6 Mad 14J mentioned or considered 
We consider that 6 Mad 141 should bo followed 

(1944) 31 A I R 1944 -Bombay 100 (103) = I L R 1944 Bom 12 — Per 
Sen J — This case (viz 4l Rom h R 52l) was decided in 1938 and it is to be observed 
that the earlier decision in 36 Bom L B 1201 was not cited before the Court nor was it 
noticed m the judgment 


(1944) 31 A I. R 1944 Lahore 329 (335) (FB) —Per Dm Mohammad J — 
Tho only Lahore authority which has been brought to our notice in support of this view 
IS one reported as A I R 1938 I^h 886 The learned Judges ( id that case ] referred 

to no previous case of this Court [namely (1937) 18 tab. 2C3] but mentioned the case m 
61 cal 969 in support of their decision without trying to analjse its dictum 

(1944) 31 AIR 1944 Madras 421 (422)- There was howeier one d^ision to 
which out attention was drawn the decision of Venkataramana Rao J retried in 1939 
M w N 1009 It does not appear that the deci^oa of \eEkatasubba Rao and 

Cornish JJ la (1930) 59 nad 751 was brought to the not co of the learned Judge 
GspeciaUj tho obsenations of Cornish J and we do not think that tl^t case can bo held 
to be an authority apart from the special facts on which it was dec ded 

(1944) 31 A I R 1944 Patna 17 (21)=27 Pnt 783 (FB) — KTiilc consjdenng the 
decision in a i R 1923 cal SOI S.nJta J observe Thongh the d. en.on re 
tion of court fees paj able on the plaint tbeir Lopdshira of tho Calcutta IIi„b (^urt do not 
appear to ha\ e considered the previous decision of that veiy <^ourt a the iiiatUr cf court- 
fccs which will lie referred to preeentlj The case refenad to is 'O cal '0i 

(1943) 30 A I R 1943 Allahabad 220 (230) = I L R 1943 AH 610 (FB) 
-Prr Mathur J _ The same siew was taken l> a piMSoa Unch of this Court m 

(1929) 61 ALL. 630 The casfl Was decided ly Bulaiinan anJ__Kendall JJ Ihis ca.o wa«y^ 
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docidod before the Full Bench caso m 1931 JU L. J 61 but has not been referred to in the 
judgment of the Full Bench " 

(1943) 30 A. I. R. 1943 Allahabad 393 (397) = I. L. R. 1944 All. 76 (FB) 

— Ver CoUtster, J . — * The nest decision to srhiA I tviU refer is A I TU 1929 ALL £09 . . 
The Full Bench decision in (1920) 42 ALL S75 was not referred to by the learned 
Judge . . . 

(1943) 30 A.I R. 1943 Bom.409(4H)=I.L R. 1943 Bom 525.— f»er Beaumont, 
C J — “In a later case a Bench of this Court in 41 Bom L R. iC69 held that the direction 

for jiajTnent of costa in (o S3) R. 15 can bo waived by tho defendant Unfortunately, 

84 Bom L R 2SS was not brought to tho notice of the Court m 4l Bom, L. R I2u9 “ 

(1943) 30 A. I. R. 1943 Lahore 65 (72) (FB)= IX R. 1943 Lah. 257, — Per 
Bhtde, J • — “ It 13, hp^wever, clear from tho decision m {i925) 7 Lah L J 443 that the 
learned Chief Jusbee Bid not intend to lai doxm that such a branch of tho suit, at any 
rate, should not bo looVed upon as a ‘caso* for tho purpose of S. 115, Civil P C. The Full 
Bench decision m (I92il 5 Lah 2s3 was not referred to m 7 Lah L J. 44S ” 

(1943) 30 A. I R. 1943 Madras 633 (636). ~ Per Somayya, J— ' Them is also 

a prior decision of this Court to the samo effect m (1912) 17 I 0 693 Tho decision in 

17 1 c 593 was not apparcnllj brought to tho nobce of tho learned Judges in (1915) 
89 Mod C2" 

(1943) 30 A.I.R. 1943 Patna 305 (308, 310) *=22 Pat. 1B7.— P^r ChaiterjuJ 

— * In support of this contenbon he rehes on the decision of the Allahabad High Court 
in I L R 11939) ALL 185 m which tho view was expressed that . . . This view is directly 
opposed to tho decision of the Pnvy Council in (1905) 82 X A 123.... Itw to be observed 
that this decision of the Pnvy Council was not noticed m tho Allahabad ease.” 

' In the case of (1922) i rat 780 the facts were these . . . Their Lordshipe based that 
decision on the Pnvj Council caso m (1910) 89 1 A 68 Das J who delivcpod tho judgment 
Rud The Pnvj Council caso in (1905) 82 I A 123, cited above, which to ay aiM 

furnishes a clue to toe eoluhon of tho problem before us, was not referred to in the 
judgment of Das J That being bo, I do not think it necessary to refer the matter to a 
FuU Bench.” 

(1943) 30 A I.R. 1943 Patna 96(101)=21 Pat 799 Per Ohatterji. J. — " I 

may ohserve here that in 52 ALL lOOS.whidi was decided in May 1930, there no 
reference to 17 cal 643 (FJ5 ), decid^ m IS'V, or to 65 Cal iisi, decided and reported m 
1923 " 

(1942) 29 A, I. R. 1942 Lahore 228 (230) (FB) = I L R. 1943 Lah. 1. — * 
Per Teh C?iand, J • — “Tba deasion is not in accord with 12 r R.191L »n wbehtoe 
identical objeebon had been raised and overruled That caso was regarded m too ^ei 
Court and this Court as the ruling sutbonty on tho subject for over 25 years, but there 
13 no reference to it in the judgment xn A I B. 1937 637 Apparent^, tho attenbon 

of the learned Judge, who decided the latter case, was not drawn to it ” 

(1941) 28 A. I. R. 1941 Madras 933(933, 934)— I.L R. 1942 Mad. 264 (265, 
266, 268, 270) (FB). — ” The substantial guesbon in thia appeal i3 whether (1907) 80 
Mad S67 was rightly decided by this (^uxt. The appellant contends that the decision 
conflicts with the judgment of the Pnvy Council in (1896) 23 cal 775 and therefore cannot 
be allowed to stand . . They (i e , tho learned Judges who decided 80 Mad 867) ’ 

however, make any reference to the judgment of tho Pnvy Council in 23 cal 775 
mablj it was not brought to their nobco . . .Wo consider that the present caso is govemca 
by toe decision of toe Pnvy Council in 23 cal V75 ” 

(1941) 28 A I.R. 1941 Madras 898 (902)= I L. R. 1942 Mad. 271 (278) 
(FB).— “The decision m (1S54) 7 Mad 255 was enbasod by Ayling and 
Iyer, JJ , in (1917) 5 M L w 158 On tho other hand, it receives support fiom too in“H- 
ments given by lladhavan Nair and Stodart, JJ , in (1936) 71 M L. J BH, by ' 

in (1037) 71 M. L J 725 and by Ramosam and Jackson, JJ , in A 1 R i^ Mad iiro 
It i3, however, eignificant that m those cases no reforeaoe was made to tho dccisious 
(1007) 80 Mad £C, (1909) 82 Mad 429 and (1917) 5 M. L VT. 158 ” 



A. I. R. Commentaries Judicially Noticed. 

(1945) 32 A I R 1045 Colcuin 298 (2M) _ TI o iim ll,nl „c nro 111 , ,» „f 
'Hr (t 1 , 1 nio inf, 1 , from llo .Ire on ol nlMl o oilier II ,1, (I,, rla b„ 1 

Ini /I, <V I ! < Coin .MI iw lecKom 

tnl I „l n r 1,1 In , 1,1 ,1 „t a.ililci «nl Ilios Commcnlnriei on lie («lc of 
\ i! 1 N f 1 r \ ol ■' 1 1 j (Now fco 4th Eln jAge 2lXy9 ) 

(1938) 25 A I R 1938 Calcutta 730 (733) = I L R (1939) 1 Cal 112 (120) 

— Tbo c\j n on olLer en : o of a liU mturo his been the subject of tanous decisions* 
mo t of W 1 ir! mil 1>Q fo in 1 ment oncJ la Chitale> s Limitation Act [ist ( 1933 ) Edn 1 
rp 5c to „ . 

(1938) 25 A I R 1938 Calcutta 287 (289 & 290) »= I L R (1938) 1 Cal 53 
(58 & 60) — In (be No <j to Mc^sra Chilale> ftnd Aonaji Raos Code of Ciwl Proce 
diri' r2nl (m) rlnl fttj IDSS I find tho following comment TboSrst jirties’ 
T1 Icarrti null Qrs of Chitalej and Annaji Raos Code of Citil Procedure m the 
rarngrni h (0 nlncb I Laio aircadj referred appear to mo to sum up in a few words the 
sul« i"co of tbo d cu ona 

(1945) 32 A I R *1945 Allahabad 182 (184) — Chitflley in bis Code of Cnmi 


(1943) 30 A I R 1943 Allahabad 162 (167) « I L R 1943 All 467 ~ In 
• r-t- . O (1942) Edn p 551) tbo learned 

proceedings before arbitrators 


(1941) 28 A I P 1941 Allahabad 110 (117) (PB) * I L R 1941 All 77 
(9S) — 
held that t 
Tbo cases c 

vol 1 paged? (This priociple was cited with ajprosal ) 

(1940) 27 A I R 1940 Allahabad 263 (266) = I L R 1940 All 396 (406) 
— In Chitalej s Criminal Procedure Code ( 1 st ( 1 W 6 ) Edn ) vol 1 p '•97 the learned 
commentators say It is Evidenco Act I agree with their conclusion 


(1943) 30 A 1 R 1943 Lahore l89(l9l)— I would refer m this connection 
to the discuss on on the appl cability of tbo doctnne of constructive res jud cata to oxecu 
t on proceed ng» in Chitaley a Civil Procedure Code Edn 3 Noto 23 s 11 pages 177 
to ISO 


(1943) 30 A I R 1943 Lahore 65 (77) (FB) L R 1943 Lah 257 — 
“These p inciplea are generally recognized m the decisons of the other High Courts 
also see r ilings collected under Notes 3 and 8 to 8 115 in Chitaley e Code of Civil 
Procedure 


(1942) 29 A I R 1942 Lahore 119 (120) — No authority directly in point 
has been quoted by cither 6 da but in Chitaley s Code of Civil Procedoro [3nl (i9io) Edn-J 
Vol 1 under s i5l Cnil Procedure Code the learned author deals at some length in 
Note C (p 12 0) 5)ith the meaning of the words abuse of the process of the CJourt in that 
Section After dealing exactly the abuse is (Cited with ajiproval ^ 

(1941) 28 A I R 1941 Lahore 128(128) = ! L R 1941 Lahore 697 (698) 
— This la a petit on for rev ision of an order allowing the plaintiff to sue as a pauper 
On mj esire^iHo doubt whether a revision against such an order lies the petitioners 
learned counacl referred to tbo Lahore cases cited in Chitaley 3 Code of Cnil Procedure 
[8rd (1310) 1 dn ] vol l j 10S2 

(1941) 28 A I R 1941 X-flhore 96 (96) — A putne mortgagee who is not 
implead -d in a previous suit b> ir - » j i 

made in tbo previous suit an “ 

llulla in his Commentarj on tb ■ • , 

view, and so docs Chitaley in \ c , 
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Hides foi giant of copies 

38 If the application is refused and sent back, it shall be returned to 
the applicant together with the amount deposited by him after deducting 
the fee of four annas referred to m Rule 41 

39 If the application is granted, the copy or copies applied for shall be 
made and forwarded to the Court or Office m which the application was pre- 
sented fur deliver} to the applicant 

40 If the Sectioncr who has to prepare the copy or copies finds that 
the sum deposited is insufficient to cover the charges, he shall at once cause 
a letter to bo wiitten to the Court or Office m which the application was 
presented stating what further deposit is required 

Pronded a letter shall nob be necessary where the difference between 
the amount deposited and the amount payable does not exceed Rs2, in which 
Case the excess charges may be lecovcred on delivery of the copy or copies 

41 On recoipb of the copy or copies the Court or Office m which the 
application was presented shall hand it ovei to them or to the applicant aiid 
return to him the balance (if any) of his deposit after deducting the copying 
charges and an extra f-^o of four annas to be paid as hereinafter provided, and 
such further turn as may be required to defray charges of remittance of the 
copying fee, &c , to the Court or Office m which the copy was made The ap- 
plicant’s receipt for the copy and the balance if any, shall be taken and for- 
waialed to the Court which is'^ued the copy or copies 

42 All correspondence under Rules 3G to 41 and 43 between the Court 
or Office rcccuing the application for copies and the Court or Office issuing 
the copies shall bo w ntten by the Scctioners appointed for the purpose by the 
rcspcctiv c presiding Offictrs — (one in each Court or Office) — each of whom 
shall bo entitled to a fuc of two annas for liis trouble in each case 

The presiding Officer of a Court oi Office ma} at his discretion rcmo\c 
my Scctionor appointed b} hjin foi the purpose of t.arr}uig nn such corres- 
pondence 

43 I he copiing Re and the Soctioncr’s fee of two annas shall be ronut- 
ti <1 b} the Court lu winch the inonej was deposited to the Court in which 
the enp} was mulch} jtost odicc oidcr or m postage stamjis at the cost of 
the applujut or in anv olhir more conicmcrit and cheaper mode of rtmit- 
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Rides for giant of copies 

tince to be (Ittcrmitn-d m o-ich ense bj the presiding Office. If the Court 
or Office remitting the money be *:ittiatc<I it a place where there is a Govern- 
ment Treasury , the remittance mij bo made monthly through it, no remit- 
taocc charges being levied for the same 

When a remittance is made m postage stamps an additional half anna 
stimp forever) eight annas worth of stamps or pirt thereof shall be sent to 
cover commission 

44 All corrcsponcknce under these rules shall be signed b) the prcsi 
^* dro g Officers of the Courts or Offices concerned and be flanked with service 

stamps 

45 When an application for cop) is received and granted, it shall forth 
with be entered m the register of applications for copies, a form which is 
hereto appended (Form A) The numbor borne by the application m iho 
register the amount deposited in advance (which shall not be less than ono 
rupee) and the value of stamp duty levied (if any) fiom the opplieant shall 
bo noted on the application and initialed by the presiding Officer of thu 
Court or Office corresponding entries being simultaneously made in the re- 
gister under the direct supervision of the Header or such other official as the 
presiding Officer may appoint 

4G The presiding Officer shall arnogc for the prompt and purctual 
delivery of the documents to be copied to the Sectionor and lu no case such 
deliver) shall bo dela)cd be)ond 24 hours The Scctioner shall be bound to 
report all unusual dela)s to the presiding Officer who shall take such action 
as he thinks fit 

47 The Official delivering an original document or proceeding to the 
Scctioncr shall invariaby take his receipt therefor in a receipt register (Form 
B) which «hall remain in the custod) of the Reader of the Court When the 
document or proceeding is returned by the Sectioncr, such return shall 
bo forthwith acknowledged and dated by the tcccimv^ Officer under his sig 
nature in the appropriate column. This register as well us the register of 
applications shall be pcnodicall) cxamiocd b) the presiding Officer himself 
wnth a MOW to ascertain that the delivery or return of papers isnot umisuall) 
dclavcd and that the icgislci's Invt dul) been filled in from time to tiint 
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Jlules for grant of copUs 

48 All copies shall be wntten on one side of the standard paper foi 
petitions In the case of maps and plans or tabular statements as many 
sheets of that paper may be pasted together as will be required for the copy 
applied for 

49 Copies to be delivered free of cost shall be written on paper sup 
plied from office stationery and shall be written on both sides of the sheet 

50 The co'it of paper for copies to be supplied on payment of fees shall 
be defrayed by the copyist making them 

51 Copies which a Court or Office is required under these rules to 
grant free of cost shall he made free of any charge for such Court or Office 
by the Scctioner or Scctioners appointed therefor under Rule 1 

52 Copies should ordinarily be granted within three days of the date 
of application Any delay in granting them over a week should in\anably 
bo explained in an endorsement below the endorsements mentioned in Rule 64 

53 At the close of each day copies prepared for delivery on that date 
w ill if not pre\ lously called for, be notified as ready for deliv cry by a notice 
in Form C affixed in a conspicuous pait of the Court or Office 

54 Everj copy granted under these rules shall be endorsed as follows — 

The cost of the copy m detail and the number of woids copied 
The date on which the cop) was applied foi 
The date on which it was notified to bo ready for delivery 
The date on which it was read), 

55 ToproNcnt iinauthonscd alterations being made the dates should 
be written m letters in a di«!tinct handwriting and the endorsements should 
lie signed b) the Officer appointed under Rule C3 

50 On the dclncr) of a copj to the applicant the account of the dc 
poait in cash aiul stamp shall be adjusted in his piCMcncc and entered forth- 
with in the register of applications for copies and the applicants signature 
taKn m acknowlcilgnictit of suth adjustment in co’umn 20 thereof 
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Jlules for gi ant of copxes 

57 I{ within the three iiorlviug dajs ne\t succeeding the date of the 
notice referred to in Eule o3 the cop} be not ca’Ied for the orders of the 
presiding Officer shall be taken regarding the disposal of it. 

58 If an applicant filed more stamps than are actual!} required or if 
he withdraws his application for copy unused stamps together with the bal 
incc of his deposit if any or the avholeof it as the case ma} be tshall be 
returned to him m the presence of the officer rcfeired to m B ile 63 

59 When an applicant does not appear arithin a we^k or declines 
to make the necessary deposit and furnish the requisite stamp paper (where 
It IS required) for his copy or when he does not appear to receive unused 
stamps within a week of the preparation of the copy or of the withdraw vl of 
the apiilication the application shall be submitted to the presiding Officer 
for orders and the unused stamps filed with the record of the cast to whi'’h 
the application relates If the stamps be Court fees stamps the} shall -cuu 
celled as required by la v If the applicant afterwards appear to recei' tL 
stamps the non judicial stamps if any will bo returned to him and «»«■ u 
gaids (^urt ft-e stamps a ccrCihcate will be granted to him for thur refiui 
under the rules in force 


60 Except as provided for in the next rule application'# for ^ f 
be complied with in the order of tbcir dates of receipt 

Cl An applicant for copies is on payment of doiiUf’ th oi j 
payable under Eule 16 entitled to have his copies ma/lc and d hv 
on the day he presents bis app ication provided that he Itasp i , « j • 

forcDOon. 


G2 If owing to the documentsof which copif-& a*- 
the hst preceding rule being i cry length} copies c//ilj t > ^ 
applicant at the close of the da} the fact shall Ix r y 

Officer and subject to the orders be ma} piss th ty ^ 
the next Court daj 


C8 No cop} will be issued without n ccr K 
f>ot in the words “ certified to bo a true copj ** f i 
with tin, ‘‘c d of the Ck*urt or Office Subject U/* j 
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2lulei> foi grant of copies 

of fhelitlian E\i(li.ncc Act 1872 tlic certificate above rtfeiicil t ) ni i} be 
dale<J tnfl i ib'JCiibtd — 

(«)— in the Court oi Office of ilie Commissioner, b} the Siipcnritcndeiit 
of the Conini aiouers office 

(b) — It the Ciur^sor Offices of the Assistant Commissioners by their 

lespccinc Heal Clerk 

(c) - in the C lilt ni the Cvnton nent M igistnte ofNasirabad by the Sub 

lioastir^ Clerk 

((Z) — m the Couit of the Judicial A'^sistant Commissioner bj the Cloik 
of t^e Small Causes Court and 

(t)— in all other Courts and Offices by the presiding Officer 

Provided thit the English copies granted b) the Court of iho Judicial 
Assistant Commissioner and the English and Vernacular copies granted bj 
the Court of the Extra Assistant Commissioucr shall if not certified by such 
Officers be certified b) the Head Clerk to the Assistant Commi‘'Sionor Ajmere 

C4 Before anj copy is certified as mentioned in the last proceeding 
rule It shall be carefully compared with its ongiinlby the Reader of the Court 
or Oftite or bj some other responsible member of the permanent establishment, 
v\ ho m ♦oker of his having done so sh ill countersign ip and shall also if the 
coji) bear a Court fee Stamp cancel «uch stamji in the mannti pi escribed m 
the Resolution of the Government of India in the Finance Dcpirtment No 
1373 dated the 24th September 1875 

05 In the CISC of a cop_> to be substituted for an onginal the fact tint 
it IS stamped under article S Schedule I of the Court Fees Act 1870 will 
be cxprc®sl} noted at the top of the first sheet of such cop}, and the note will 
be checked and attested b} the official attesting the copy 

CG In the case of a cop) filling under article 22 Schedule I of the 
Indian Stamp Act 1879 the value of the rtainp if nnj on the original will 
be noted at the top of the first sheet of such copy and the note will be check 
c<l and attested by the official attesting the copy 
\ 



FORM A 

Jlt^xtUr of ajipUcaluinf fit Cc^it* mtht Court of lit - ■ ' ' a f ■ -fo' the ytat J8 


jawilddo p ajniTOSig 




















Columns 1, 2, 3 ami 4, shall be filled in by the copyist immediately on presentation ami admission of applications for copies Columns 5. 
P, will be filled in by tbo Official concerned at the time of delisery, and column 8 will bo filled in by the copyist at the time of return of tho 
cnguul to the Official referred to When the office is dosed, the register should he made o\ er to the Reader of the Court for safe custody . 
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Forms for grant of copies 

r o R M c 

Notice 

It ts ntrehjf notified that thi /ottovnn;; copus are ready /or deliiery 


Name of 

Description of 

Sifm&ture of Chief 

Applicant. 

copy ready 

hlmisterial Officer 
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llccoid nf papeis in Misls 


123G 


No 2 — Dated May 187G 

Fiom — The Commissioner, Ajmerf-Merwara, 

To— A ll Judicial Officers in the Ajmere-Marwara District. 

Approved by the Judicial Gommiesioner, Ajmere, in Ms leltei A^o 282, 
dated 20/A Map 187G 

It having been found neces'arj lo provide Rules for ensuring the safety 
of the different papers m a Misl, and for the prepaiation and security of the 
English portion of the Record, the Commissioner (with the assent of the 
Judical Commissioner of Ajmere,) directs as follows — 

Fngli«h re 1 The English abstract of all cases — Criminal, Cml, or Revenue, 
Depositions of witnesses, and Judgment, must in every instance be written 
andonitrong English paper of uniform size, and in all important cases Foolscap paper 
***'***^' should be used, as Serampore paper is soon torn, and becomes illegible 
on no account should Judgments ever be written on scraps of paper, or on 
the back of the Vernacular petition or order, as is now not unfrequently 
the case 


Every eheet 2 On every sheet oi separate paper, the number of the sheet, and the 
iwred and namcs of parties to the case, should be written in the Vernacular, as well as 
V^JmaVuUr English, the Heading of the Deposition should also distinguish whether 
as well as m , jg of the Plaintiff, Defendant, the Plaintiff’s witnesses, or Defendant’s 

English 

itnesses 


How lobe 3 All English papers should be placed in full size without folding (as 
tu«hcd to tend to tear the paper) between a covei ol strong country paper, 

tvhich should have the name of the Case and Court on it, m Vernacular, and 
they will then form a separate file of themselve*^, attached by string, howe\ er, 
to the Vernacular file , they should not be tied up indiscriminately with the 
Urdu papers, hut should be separately strung together 


Index of Eng 
Iish as He)] as 
a crnncuUr 
paptM tube 
pfepari I in 
I crnactiUr 


4 An additional fly leaf is to be added to every JIisl, containing an 
Index in Vernacular of the English papers, as well as the Vernacular papers, 
belonging to the Mi"!, to be signed by the Readei of the Court as correct , 
on which e%crj Nati\e Official through whose hand« the files may pa-^s is to 
ccrtiCv to the corrcctnc'S of the Index 
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Record of papers in Mish 


5 The Reader of the Court will not let the 3IjsI pass out of his hands 
till the Record-Keeper or other Munshi taking it has certified the correct- 
ness of the Index tthich course will be followed by everj succeeding Mimshi 
who requires the Misl for an> purpose 

6 All the files of Original, Miscellaneous, and Appeal cases disposed of, 
should reach the Record Room within a mouth from date of disposal, and the 
practice that now obtains of keeping cases fora long time after decision must 
cease The Presiding Officer of the Court will be held responsible for seeing 
this rule strictly carried out. 

7 When an English Judgment is recorded, and one or both of the parties 


hach penon 
through 
whose hsods 
jMisl passes to 
beresponsible 
for lU con 
tenta 

FjIcs not to 
remain in 
hands of 
Court Offici 
als, but to be 
apeedily re 
turned to Re 
cord Room 

Translation of 


interested in the suit are natives, a Vernacular translahon of such Jude:- 

^ ment 

ment shall be put up and form part of the Record , the Officer presiding m 
the Court will be responsible (even if the translation is not made bj him- 
self,) that it shall be a correct and intelligible translation of the Judgment, 
and lb shall not be placed on the Record, till it has been passed os correct, 
and signed bj the Judge 

8 In cverj Office if not already existing, an Official must be appointed 

as a responsible Despatcher and Receiver of files, who before despatch to or be appoiated 
receipt from another Court, District or Division, will certify to the correct- 
ness of the Indices of Vernacular and English papers, immediately bringing 
to the notice of the head of the Office if any papers are nns«iQg The last 
certifying Official will thus be made to feel his responsibility, and it is 
believed, the loss or fraudulent abstraction of papers viill soon cease 

9 When records or papers are called for by an Appellate, Revision or 
other Court, a fist of the files in Vernacular shall be prepared in the 
annexed form, and transmitted with the files to the Appellate or other 


Court 
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Judicial Officers to note their Judicial poivers 

10 On receipt of the files by the Appellate or other Court, the proper 
Officer ^ill check the hat and if coirect, note the date, and sign it with hia 
initial, if incorrect, he will make a note of the error on the list, and lay it at 
once before the Appellate or other Court for orders 

11 "When the Appeal has been disposed of, the same list will be 
returned with files to the Lower Court The Officer by whom the files were 
despatch^'d in the first instance, will cause the list to be compared with the 
files received, and if correct will return it dul} attested [as such to the 
Appellate Court to be filed v.ith the records of the case to which it belongs 
as a receipt such receipt should be forwarded not later than the day after 
the hie has been received 

12 The despatching Officer should also satisfy himself, before trans 
mitting the files that the papers entered in the Indices of the files are com 
plete It occasionally happens that files are received unaccompanied by the 
English Judgment, Arbitration Award, or some other important paper , if 
the course now enjoined be stncily followed, no such accidental losses, or 
fraudulent abstractions, can help being discovered at once, and the fault 
brought home to the responsible Official 


CIRCOLAK 

No 240 J — Dated Ajmere the 22uci May 1886 

To — All Judical Officers in the Ajmere-Merwara District 

The following instructione extracted from a Punjab Circular are issued 
for information and guidance • — 

It IS often of importance to ascertain whether in a particular proceeding 
an officer has been exercising Civil or Cnmioal powers as well as the powers 
which he is competent to exercise But the record frequently discloses no 
more than the name of the officer, or that he is a Tehsildar or an Extra 
Assistant Commissioner, titles which xu themselves connate nothing as to 
the Cii il or Cnminal powers of the officer thus designated Every proceed- 
ing of a Subordinate Court ought upon the face of it to disclose that the 
Presiding Officer is of competent junsdiction and the capacity in which ho 
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Judicial Officers to note their Judicial poweis 

as«iumes to act in such proceedm^j Every Judicial Officer heanng or 
deciding a proceeding, CimI or Cnmiml, is therefore requested to note 
therein the powers under \\hich he assumes to act 

In Civil proceeding the powers should be noted as belonging to 
Jlun^iff 

Judge Small Causes Court 
Sub Judge 2nd class 
Sub Judge, 1st class 
and in Cnramil Cases to — 

Magistrate, 3rd class 

Magistrate 2nd class 

Magistrate, 1st class 

Bench of Magistrates, 2nd or Isfc class 

Diatncb Magistrate 

Do do empowered under Sectnn 39 
Justice of the Peace 
CaMonment Magistrate 
Special Magistrate of 1st, 2nd or 3rd class 
When the Officer is acting in ctercise of a power specially conferred e g 
summary power, or the power of whipping m the case of a 2n(J class Magis- 
trate the record and the final order should disclose the fact that he is 
specnlly empowered in that behalf 


CIRCULAR MEMO 

Distiuct Court 

No 355 J — Dated Ajmere, 30th July 1886 
To~^Ali Subordinate Courts, Ajmebe-Merwara 

The Judicial Commissioner has observed a tendency on the part of 
subordinate Courts m this District to recoid their judgments sometimes in 
vci^ general terms without noticing the points in dispute between the 
parties, or f vets material to a correct decision upon the case Attention is 
therefore directed to the necessity of compijing with the requirements of 
law in the writing of judgment^, more particularly incases open to appeal 
which should be complete in thcm^chcs, giving a concise and intelligible 
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form of Judgment 

account of the facts and fully stating the reasons for the decision on the 
seieral issues m the case as well as expressing in clear terms the relief 
granted or the re&ult arrived at 

2 A form of judgment borrowed from one prescribed for use in the 
Bombay Presidency is subjoined for obscnatice — 
boRM oi Judgment 

In the Court of the 


of 


Civil Suit No of 18 


A B Plaintiff 

xeisus 

C D Defendant 

Claim Ks 

The Plaintiff sues to recover {stale the tiibstance cleat bj ) 

CDs defence is {slate the substance cleaibj ) 

The issues for decision are — 

1st 

2nd 

3rd 

Ac 

My finding upon No 1 is A'* 

2 

3 

M) reasons for these findings arc as follows — 

{Here set them out ) 

I therefore order that the Plaintiff to recover from the Defendant 
(sfafe uhat) 

or, 1 therefore reject the Plaintiff’s claim 

I order the costs to be paid as follows — 

{state pai ticidai s ) 


Sd E r 

{Dcojgnafion in full) 
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To— Assistant Cosuiissioners and Judges Small Causes Coubt- 
Ajmere, Bea^ar, Nasirabad 

Dated llili October 1889 

It appears from inquiry that the rules for the destnictiou of Records 
published in the Ajmere Regulation Book have not been duly observed 
Your attention to this omission is directed, and jou are requested to repre- 
sent tthat measures are now requiied to dispose of useless papers i^hich have 
accumulated from not having been destroyed according to the Rules laid 
do\vn 

2 For the- future, to assist all offices in separating papers to be destroy ed 
from those which are to be preseiwed, with reference to para 8 of Rule IX, 
page 1215 Ajmere Regulation Book, and para 3, Rule XIV, and with refer- 
ence to all English correspondence which is not Judicial, the following rule 
is jiresoribod — 

Rule Each office shall keep a rubber stamp on nhich the letter D 
shall be inscribed in large characters. 

Before a letter is submitted for orders to the head of the office it shall 
be stamped D m red ink , if its destruction is permissible under the Rule, 
or in the case of non Judicial records if it does not appear neccessary to pre- 
serve It foi more than three years The head of the Office will thus have an 
opportunity of seeing if it has been rightly stamped 1>, and all records so 
marked can easily be separated from hies by any subordinate clerk when 
the time for destroying them arrives 

They must, however, be destroyed in the presence of a responsible Offi- 
cer, who need only see ihat they are marked D without eximming their 
contents and Rule XVII which enjoins a note being made of every record 
must not be overlooked When the record to be destroyed has been entered 
in any register, the note of its destruction should be made against such 
entry 

3 The object of this Rule is to insure the eicercise of proper discre- 
tion in the destructu n of documents to admit of such destruction being 
carried out bj inferior clerks with the minimum expenditure of time and 
trouble. 

4 The Rule is not intended to supersede or interfere with anj of the 
Rules in the Regulation Book. 
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PUBLIC WORKS 

Rulcs prescribing the procedure to be observed in carrving our 

WORK UVDElt THE PrOV ICIAL SYSTEM IV THE DlSPBICTS VVITHIV THE 
JURISDICTIOV OFTHECoMMISSIOVER OF AJMERE AND AfEBWARA SANC 
TIONED BY TIU CoiEF COMMISSlONFRS RESOLUTION No 2406S DATED 
IlTii October 1884 


CHAPIER I 
Preliminary 
Definitions of terms 

1 A DiYiMon IS *i Re\cmie Bivision wjthm tlic jurisdiction of t 
C ommissioner 

2 The Divisional Engineer is an officer of the Public Works Depart 
ment Imperial Estiblishment holding executive charge under Public Works 
Code Rules of all Public Buildings Roods Tanks &c in the several districts 
comprised within the division 

3 Divisional Engineer mclndes the tnnn Executive Eugmoer in the 
following rules — 

4 Local Administration includes Chief CommiSbioner 

5 Adxojjai5l>ratJve «ADrljojo js thp jyijsruv iJ aocorded b/ the Local 
Administration to the initiation of anj project orwoik 

CHAPTERJI 

Relation of Divisional Engineer to Gomiuxssxoner 

G (I) Ihc Executive Engineer Ajmero Provincial Division is the 
Divisional Engineer under bcctiou 2 of Chapter I for the Districts of 
Ajmere Menvara 

(2) He will work in immediate subordination to the Commissioner and in 
effect as his Socretarj m respect of the initution of works and distribution of 
resource^ and profcssionillj in immtdiatc suborthoation to the Superintend- 
ing Engineer of the Circle in respect of the execution of works and the 
rendering of accounts 
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(‘i) Xo cnrrc'jpondence mvoinng separate Record keeping is to be 
earned on between the Comrais loncrmd the Divisional Engineer The office 
of the Di\ isioinl Engineer is to be the office of record of all correspondence of 
the Commissioner either with the X^ocal Admioistntion with the Supenn 
tending Engineer with the Examiner Public Works Accounts or with Distnct 
Officers or Councils or with other Officers and Departments in matters relating 
to P tblic \\ orks generally 

(4) The Commissioner however n ill address the Local Administration 
under hi« own signature 

The Superintending Engineer will address the Executive Engineer direct 
on professional matters but the coders will be addressed to the Commuisioner 
as a rule or if the Commissioner so desires 

This is a matter of office detail It is to be understood that the Divi 
sional Engineer «hows all correspondence to the Commissioner and will dis 
pose of all business in such manner as the Comtnissiouer maj from time to 
time direct 

7 All Engineering works proper m the Division w ill be executed through 
the Disiiional Engineer except the repairs of village roada or an) other mis 
cellaiieous wo k which the Municipal Committees or District Councils (^with 
the approval of the Commissioner) may think will be more conveniently 
otherwise arranged for 

8 The Dnisional Engineer will under the orders of the Commissioner 
prepare rough E^timite*" &c os may be required and if necessary will inspect 
any spot building or work 

9 Althoiig’ It IS the duty of the Executive rngineer to keep all build 
mgs roads and tanks in repair the Assistant Cnmmi sioners and District 
Councils arc not rolieied of any rc'sponsibility in this respect The /Assistant 
Commissioner is held jmuth responsible w ith the Eveciitiie Engineer for 
the state of all road's buildings and tanks within his district ^no Assistant 
Comnns'sioner should be relieved of an\ rcsponsihiliti until be can show that 
he has reported m due time any want of attention on the part of the Public 
W orks Officers to the duties of maintaining the works in his district 

^PTE.—Thc I xim tier will •Htxfs ihe Fscc Xi\e Lnjueer J reel in mailers ct »ccotjt t 
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10 The responsibility enjoined on Assistant Commissioners and District 
Couih.i! 3 in the last p\ra, i« adnv%nistratne Generali) speaking, interference 
in pi'ojtssional matters n onld be confined to bringing to the notice of the 
Superintending Engineer any Mens the) may hold in respect of the mode of 
carriirig out the nork 

J1 When an Estimate js sanctioned and nith tho otception contem 
phtt-d in the hat pan tho responsibiht) forcarrjing out the nork mil rest 
Mith the Diiisional Engineer 

12 When an Estimate iihich the Commissioner has power to sanction 

should in the opinion t)f tlic Eveeutuo Engineer be referred for tonal 

opinion to tho Supcriiuonding Engineer, he mil record his opinion to this 
efftct in the report to tho Estimate. 

13 On completion of a work a report m the u^ual form called a com- 
pletion report, v\ ill be aubmittod to thoauthont) for whom the work has been 
♦ onstnictod b) whom it should be countersigned and return to tho Divisional 
Enginetr 

14 All applications or rcrjuwitiona for works required to be executed 
under these rules must bo submitted through the Commissioner 

CHAPTER III 

PnotEDunE IN UEoanD to Wouks 

Section I — Administrative sanction preparator) to entering upon pro- 
jects 

15 Administrative sanction hj the Local Adinmi'Jtration must bo 
obtained before anj project for works tho cost of which will evtced Rs 500 
can be ewtered on Without such odimnistratuo sanction no detailed Planrf 
or Esliinates need be prepared 

16 All projiosals for works rvqumng sanction under the foregoing rules 
must be submitted to tho Comniissionor of Ajnicro and Mermra, 

17 To ensure reguKntv in tho conduct of business it is considered 
expedient to restrict the ‘.ubiinssion of oriinarv applications for administra- 
tive vmciien to a certain fixed period of each scar an cxpcdicncv ba«cd on 
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both Administntive and Fmancnl grounds, as ficilnnting the selection of 
schemes for earlj consideration both vnth regard to the relative importaoce 
of the propo«ed works and the limit of the available re’iources, 

18 An annual hst of schemoa for ndminstrative sanction should there 
fore be submitted between the 1st January and 1st of Ala) of each jear The 
projects should be arranged in the list in the order of their importance, and 
the list should be accompained by papers ttplammg the nece»sit) lor each 
work and giving a rough plan and «*stimate of cost for each vvorL 

19 Such proposals as are approved bv the Ij<jcoI Administration will 
be dul) communicated to the Commissioner through the Secretarv in the 
public Woiks Department, and at the same tune the necessarj instruction 
for the preparation of the detailed Plans and Estimates will be issued 

20 Should, however, an) proposals for Administrative sanction be jus 
tified b) really urgent necessity, the Local Administration will receive and 
consider them at a time other than that prescribed above 

21 Proposals for Irrigation new projects or extensions or alterations 
to existing Works requiring Admimstmtive sanction under these rules, should 
in addition always be accompanied b) a report b) the Revenue Officer con- 
cerned of the estimated Direct and Indirect revenue to be expected 

Section II —Procedure in submission of Projectss 
Original TToris 

22 The e are classed as — 

(i)— Major Works or thfjse which co«t Rs 2 500 or upwards distin- 
guished as 

(а) Works costing more than Rs 6000, which require the sanction 
of the Local Administration m the Public Works Department 

(б) Works costing up to Rs 5000 which with tlieadviceofthe Su- 

ppnntending Engineer, the Commi noner ma) dispose offinall) 
(ii)— Minor Works, or those which cost Rs 500, and not more than 
Rs. 2 500, which the Commi«!sioner. advised b) the Divisional 
Engineer, may dispose ofOnalh 

Sort — rrojrcU are uiuallr loitiatcJ iq the ryiM v-ptlh'-r or rampias »ra«. ti 
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10 The responsibility enjoined on A^«i 
CouncjJs in the last para, i" adnvimsiratne 
in professional matters nould be confined t 
Supermtendmg Engineer any views they m'' 
carrying out the work 


n When an Estimate is sanctioned 
plated in the list para, the responsibility fo 
with the Divisional Engineer 


12 When an Estimate which the Cot 
should in the opinion of the Executive Engi 
opinion to the Superintending Engineer, he 
effect in the report to the Estimate 


13 On completion of a work a repor” 
pletiOD report will be submitted to the auth 
< onstructed, by whom it should be counters! 
Engineer 


14 All applications or requisitions f 
under these rules must be submitted thron^ 

. «*■ 

CHAPTER I 

PnOCEDURE IN REOAR! 1 


SsrTJOV 1 jwjwJiw /> 

jeets 

15 Administrative sanction by the 
obtained before any project for works, the c 
cm he entered on Without such admiwslr 
or Estimates need be prepared 

16 All proposals for work*? requiring sa 
must be submitted to the Coramis'ioner of A 


17 To ensure rcguKntj m the conduc 
cipoclicnt to restrict the submi‘?aion of ordin 
li%e •sanction to a certain fixed pfriod of cadi 
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both Admmistmtnc and Financiil grounds, ns ficilitating the selection of 
schemes for enrl) considt-ration both with legird to the relatne importance 
of the proposed works and the limit of the available resources 

18 An annual list of schemes for adrninstrativc sanction should there- 
fore be submitted between the 1st January and 1st of Ala) of each )ear The 
projects should be arranged in the list in the order of their importance, and 
the list should be accompained bj papers ttplaining the necessitj for each 
work and giving a rough plan and estimate of cost for each work 

19 Such proposals as are approved bj the LjcoI Administration will 
be dul) communicated to the Commissioner through the Secretarj m the 
Public Woiks Department, and at the same tune the necessary instruction 
for the preparation of the detailed Plans and Estimates will be issued 

20 Should, however any proposals for Admunstmtive sanction be jus- 
tified b) really urgent necessity, the Local Administration will receive and 
consider them at a time other than that prescribed abo\e 

21 Proposals for Irrigation, new projects, or extensions or alterations 
to existing Works requiring Administritivc sanction under these rules should 
in addition always be accompanied bj a report by the Revenue Officer con- 
cerned of the estimated Direct and Indirect reienue to be expected 

Sectiov II — Procedure in submission of Projects 
Origtnal Works 

22 The e are classed as — 

(i)— Alajor Works or those which co^t Rs 2 500 or upwards distin- 
guished as 

(a) Works costing more than Rs 5,000, which require the sanction 
of the Local Administration in the Public Works Department 
(5) Works costing up to Rs 5000 which with the advice of the Su- 
ppnntending Engineer, the Commi'-noner may dispo«e ofCnally 
(u) — Alinor Works, or those which cost Rs 500, and not more than 
Rs. 2,500, which the Commissioner, advised bj the Divisional 
Engineer, may dispose of finally 


Not* — rroj«U are usuallj initiated m the cold 
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28 Where not otlicrw provided b_j Reg ilation the Rules m regard to 
power of sanction of Municipal Committees arc us follows — 

1 — If the E->timatc9 do not exceed Rs 2 500 the Committee can s mo- 
tion them on the advice of the Divisional Engineer who shall 
always sign the Plans and Estimates in token of approval 

n — If the Esstinntos exceed Rs 2 500 and do not exceed Us 5 000 they 
Hill be sanctioned bj the Commis«:oner on the td nco of the 
bupcrmtcnclmg Engineer who will always) sign the Plans and 
Estimates in token of approval 

111 — Estimates exceeding Rs. 5000 will be referred to the Local Adnu 
nistrition in the Public Works Department 

Repairs 

20 Repairs are either Ordinary or Special — 

(а) Ordinary Repairs aic those of a periodical or rteurnng nature 

These do not require Administiative sanction 

(б) Special Repairs arc such as involve any addition, alteration or 

renew vl to the original design which is not due to ordinary wear 
or tcai For these Adniinistrativc sanction is required under 
the same rules as for Onginal Works 

30 Ihe repairs for all classes of buildings and works arc provided for 
in the General Budget of the Province, and the expenditure on them must 
necessarily bo limited to the total sum allotted annually in the budget 

31 Sanctioned estimates for peiiodical repairs of nil kinds only hold 
good until the 31st March following, or in special cases until the loth June 

32 The Divisional Engineershould see that Periodical Repair Estimates 
embrace as much of the repairs required in each year as is possible, eo as to 
reduce the number of 'oparato estimates and requisitions 

33 The Commis*ioncr should «»ati«iy himself that the Divisional Engi- 
necr or his, subordinates inspect each building and raad penoflically m view 
to the Budget provision being made to bear duo relation to real requirements 
and coSurc all bui!dii]g>i being fairh maintained 
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Annual Repairs to Buildings 

34 Estimates for annual repairs of all Civil buildings should be sub- 
mitted on or before the l«!t June This applies to repairs to be carried out 
by the Divisional Engineer 

35 All repairs to buildings of a temporary character (mud-walls, tiled- 
roofs native timbering, &c ,) will be earned out by the District Officials 
under the order of the Gommtasioaet and from the funds provided in the 
CimI Budget for that purpose 

36 No repairs affecting the constructive details of a building are to be 
executed except under the supervision of a Public Works Officer 

vil 37 All Civil, Impenal and Provincial Buildings connected vith the 
• per margin, will be under the general charge of the Execu- 

Municipal Buildings, unless specially made over to him, or 

)n being used for Imperial purposes will remain in charge of the Committees 
ind 

38 It IS the duty of the officer occupying the building to inform the 
Commissioner if a building in his charge is out of repair either by letter or 
requisition as for a new work 

39 No additions or alterations are to bo made to any public bmlding 
of any sort or kind without due authonty This order must be strictly attend- 
ed to in each department and by the sanctioning or controlling authout}, 
while the Public Works Depirtmeot is held responsible from a professional 
point of view, for the propriety of such alterations and additions as may be 
undertaken 

40 Outlay on repairs to unauthorized additions or alterations is pro- 
hibited 

41 The erection of private buildings within the precincts of Govern- 
ment lands IS strictly prohibited, and all officers concerned are held responsi- 
ble for reporting such irregularities For the erection of Suitors’ sheds. 
Vakils’ rooms or buildings likely to be useful to people or officers attending 
court houses the sanction of the Local Admmistnition must bo first sought. 
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42 E%prv new btnldm^ coa<itriictcd b) the Executive Engineer vmII be 
\iTu\ ultd « ith all necc‘“irj fixture «, iiiclti<ling record racl s, nheh cs, pankhas, 
^».c. But the T( jnir of thc“c fixture and all pctt> repairs of doors and v\in* 
<lows including thf rcphetintnt of broken glass, v-dl be provided for b^ the 
ofiictrs fxrciip^ing the buildings except when rcfjuired as p.irt of agencnl 
rc[ iir 

41 Thr officer in charge of each building should make Pomc person of 
his e-iiabli'-hment ansv erabi for its gf nerol condition, including the gla.'-s m 
each rwjin and fixtures, as also keeping a v\ atch on the attacks of vvhite- 
ant® giving strict attention to the cltanlmc‘-s of the interior, and neatness of 
th» exUnor, and surroundings fkc., charges for which may be made by the 
oflieer coneerue-<I in bw contingent bill 


CbMMtMCATIOSS 


a Roa'Ls are cUs'o'd a®— 

I IrnpenaL 

II Local 

III Municipal 

Arnngenicnts for repairs of cU®s I will be rna*lc b} the Public Works 
Department, fjrcKves II and III b^ the Distnct Councils and 31umcipal 
Corninittc's under the Rules and Regulations in force 


Unmetalled Roads. 

4o When Estimates for repairs of unractallwl roa/ls arc sanctione*!, the 
vrork maj I>c camtsl out through the Divisional Engin'^f'r, or b^ such other 
agency as the District Coun'*ils or Mumcif>al CVitnmitU-cs rna^ resolve. 

4C ^\hcn the Di«tnct Councils or Municijial 0'^mfnitt<'rs ctiifloy 
o’her AgeiiC) than the Dni-ional tiigincer for rep iir^ of unraclalled timU, 
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kutcha buildings, planting trees, &c, but rcqmic the >\oik to be checked 
and paid for by him, the woik shall be accounted for to the Divisional Engi- 
neer by a bill which must be accepted and paid by him 

47 Any bill for such work countersigned by a M.agistratc or by a 
Chairman of a Municipal Committee or District Council shall bo deemed 
sufficient authority for its pa}mcnt by the Executive Engineer on condition 
that there is budget provision, and that in the case of a work (other than 
repiirs) costing over Rs 50 there is a sanctioned estimate 


iRRIOAriOM 

48 At the commencement of each official }car the Commissioner will 
be informed of the amount allotted for oidmary repairs under this head, the 
proceduio for sanctioning the repairs will be the same as that for repaiis 
generally 


Estimates 
Section III 

49 Detailed Estimates foi works costing 500 and o%cr, should no 
be entered upon until Administrative sanction has been accorded, and the 
order® for their preparation been issued by the Local Administration m the 
Public Works Department, vide Section I, para 19 

50 In all Estimates for Major and Minor Works the letter giving Ad- 
ministrative approval and authorizing their prepantion should be distinctly 
quoted undci ‘References' 

51 The Abstracts of all estimates must be prepared in duplicate Both 
abstracts should bear the countersignature of the approving officer The dup- 
licate abstract for estimates for (a) Major Works will be sent to the Exa- 
mitjcr, Piiblie Works Account®, by the Secretary to the Local Administration 
in the Public Works Department, those for (6) Majoi and Minor Works, as 
ucll as foi Repaiis, will be sent by the Divisional Engineer to the Examiner 
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52 The cl'iRsification to be observed in the prepintion of estinirtcs is 
to bo found in Appcndiv VI of Public Woiks Code, Vol 2 To ensure uni 
formit} of classification the holdings of the estimates for works and repairs 
and th’ir abstracts should show distinctly the diMsion, district fund class, 
main*headand sub-head (and where necessary the project of which the work 
forms part) to which the estimate relates 

53 Estimate^ for repairing unmctalled roads need not be of an elabo- 
rate character it will suffice to state the width of each road, its general con 
dition whether it be a hill ro id or road in the plains or partly one and partly 
the other with the proposed rate for repairs per mile, for each class of road 


Funds 
Section IV 

54 It IS a fundamental rule that no outlay is to be incurrtxl on any 
woik without a due allotment iffunds 

55 Applications for allotments of funds should be submitt«l os "loon ns 
possible after the l'>t April These should be regulated not nccording to 
budget grants, but to boiin fide rcqiiirenients (provided for id the budget) for 
the year 

56 Anticipated lapses of funds should be reported to the Local Admi- 
nistration m the Public Works Department by the 1st October lu ca h year 
at latest to ndniit of their utilization elsewhere 

57 The Local Administration nlone has power to transfer funds from 
Original Works, 

58 The nllotments entered in the bidgct for any year for Original 
Works estimated to cost more than Rs. 2 560 each cannot bo utilized until 
the money has been assigned in a formal manner bj the Local Administra- 
tion in the Public Works Dipartrocnt. The applications for such as jj^nrrents 

should be subimtted ‘separately for each woik. 
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59 Applications for allotment of funds should be kept entirely distinct 
from references regarding estimates Foi instance if an estimate for a work 
IS submitted for sanction and funds arc required at the same time a separate 
letter regirding the funds should bo written 

GO A reserve from the Minor Works grantallottcd annuallj in the bud- 
get for any jear will be placed at the disjxasal of the Commissioner' When 
an appropriation f ir a minor work has once been made by the Commissioner, 
the Divisional Enginterwill beheld lespinsiblc that such budget appropria- 
tion is not exceeded Such appropnUion once made hovrever, shall not be 
diverted to any other minor worl except under the authority granting the 
original appropnation 

61 A list of vvorks remaining incomplete on the 31st March of any j oar 
and which have not been entered in the budget of the sirceeding year sh ill 
be submitted carl) in April and allotment of funds asked for to the Loc vl Ad 
ministration in the Public orka Department 

08 02 The powers dolegatcrl to the Commissioner under the foregoing 

ilcl lules of this section do not extend to Imperial Woiks (see margin) 


PErm W >rKS 

63 A sum of monej as a reserve for Pettj Worl s will be pi iced from 
time 10 time bj the Loed Admim«trition m the Public Works Department 
at the disposal of the Commissioner 

04 The Commissioner will sanction and allot funds (if available) up to 
the limit of his reserve for the construct! n of all Pett) Works in his division 
costing less than Ri' 500 If the Commissioner s lesorvc is exhausted and 
the work IS urgrtnr, applicvtion for further funds should be made to the Lo- 
cil Adiniinstration in the Public Works Department On no account must 
Petty Works be commtnco 1 in iiiticipatiun of illotmcntof thereq iisitc funds 

G j TIk reserve { ivetd at the disposal of the Commissioner is absolute 
for Pctl} Works onl} unless otherwise ordered, and must not be applied to 
onj other purpose 
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Rfi’mus 

CG Tho 'xllotniciit pnnitleil for rtpiira in the Ocncril Bnrigct of the 
PiOMnce will be ili'stnbuiod it the comnicticcmciit of c^ch according to 
requirements and the CommiSMoncr informed 

67 From the sum •hj placed at the Commi‘*sioncrs disposal appropni- 
tions will be made b} that officer as heina^ deem requisite up to the limit of 
his allotment 

CS The Commissioner has the power to transfer funds for rcjnirs with- 
tn budget siib-ho nb ns for e\ainple, from one llcvcnue building to another 
or from one Police st ition to another 

69 No appropnation should be made to n work or repaii in e\ css of 
the sanction estiin itcd iinonnt for such work or rep nr 

70 The Excentue Engineer will submit a month)} statement in Toim 
No 42 showing distinct!} and separately ever} sinction accorded b} the 
Commissioner or Assistant Couiinissioncr under the preceding rules This 
‘‘tatement will show the condition of the reserxes placed at the disposal of the 
Commissioner at the close of each month 

roiiM No 42 


Statement showing the condition of the Resen cs for pett} and unforo 
seen works as well ns for repair*^, as held b} Commissioner of Ajmore at the 
close of the month of 
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7l This statement after counter signature by the Commissioner 'should 
be ‘sent direct to the Lxainincr of Public Worhs Accounts accompanied by 
abstracts of the sanctioned requisitions or eatimites on ishich the norks aru 
being carried out A copy of the statement should also be sent to the Local 
Adininistration in the Public Works Dcpirtment 


Budgets 
Section V 

72 The Dnisional Engineer Mill under the orders of the Commissioner 
propiro for subini sion to the Local Adininistntion in the Public Works Du- 
partmem the Duisiooal Budget programme or schedule for each year 

73 For gencnl guidance in the preparation of the Divisional Budget 
the folIoiYing conditions should be obesened — • 

I That the grant of the pretious year be taken as a general guide to 

the totals 

II That all works likely to remain incomplete in the year and to bo 

on hand in the ensuing year have fiist consideration and entry 

III That all works for M hich estimates have already been sanctioned 

stand second in importance 

IV That works for which Administrative approval of the Local Adrai 

nistration has been receiied come next 

74 Lo woiks will I e admitted m the Budget for which projects have 
not been submitted 

75 In the Budget for ca'*b year the works to be earned out by Public 
Works Officers Mill be entoiccl and a charge for Establishment on the lump 
sum Mill be made 

76 The contnb ition to be made shall be as ruled in the Local Admi 
nistration No 1791S dated Gth July 1877 at 10 pci cent on the amount en- 
tered in the B uiget 
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CHAPTER IV 

Method of accounting foh Enpendituke 

77 The procedure nod forms prescribed by the Public Works Codes in 
the matter of accounting for expenditure arc to be strictly adhei ed to 

78 The Di\ isional Engineer will be placed in funds by means of month- 
ly letters of credits obtained through the Examiner of Public Works Accounts 
Troin this source only can expenditure be incurred by him 

79 The subordinates under the Divisional Engineer shall be imprest- 
holders \Mth imprest fixed with reference to the wants of each, subject to tho 
hunt in amount prescribed tii Public Works Code Rule 

80 In dealing with Tehsildars, &c, as contemplated in Chapter III, 
section 11 , paras 40 47 of these rules it will be proper to constitute them 
temporary imprest-holders with this difiTcrence, that they shall not bo called 
on to furnish more than the bill proscribed 
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CHAPTER IV 

Method of accountino for Evpendituue. 

77 The procedure and forms prescribed by the Public Works Codes in 
the matter of aocountiagfor expenditure are to be strictly' adhcied to 

78 The Di\ isional Engineer will be placed in funds by means of month- 
ly letters of credits obtained through the Examiner of Public Works Accounts 
From this souice only can expenditure be incurred by him 

79- The subordinates under the Divisional Engineer shall be imprest- 
holders iMth imprest fixed with reference to tlieuants of each, subject to the 
hunt in amount prescribed lu Public Works Code Rules. 

80 In dealing with Tehstidars, &c, as contemplated in Chapter HI, 
section 11 , paras 4G 47 of these rules it will be piopcr to constitute them 
temporary imprest-holders, with this differeuce, that they shall not be called 
on to furm&h more than the bill prescribed 
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Form of Judgment 

account of the facts and full} stating tlio reasons for the decision on the 
several issues lo the case as iveW as expressing in cle'ir terms the relief 
granted or the result arrived at 

2 A form of judgment borrottcd from one prescribed for use in the 
Bombay Presidency is subjoined for observance — 

Form oi Jitdoment 

In the Court of the 
of 


Civil Suit No of 18 


A B 


Plaintiff 


xersuB 


C D 


Defendant 


Claim Rs 

The Plaintiff sues to recover (state the bubstance clearly) 

CDs defence is (state the substance cleat ly ) 

The issues for decision are — 

1st 

2nd 

3rd 

Ac 

My finding upon No 1 is 
2 

Aly reasons for these findings are as follows — 

(Here set them out ) 

I, therefore order that the Plaintiff to recover from the Defendant 
(state what ) 

or, I therefore, reject the Plaintiff's claim 

I order the costs to be paid os follows — 

(state paiticulai s ) 

Sd E r 

(Designation tn full ) 



1241 


[Prooeduro—Qenorftl, 


To— A ssistavt Commissioners and Judges, Small Causes Court 
Ajmere Bea^ah, Nasiradad 

Dated 11th October 3889 

It appears from inquiry that the rules fur the destnictioa of Records 
published in the Ajmere Regulation Book ha\e not been dul) observed 
\our attention to this omission is directed, and jou are requested to repro* 
sent uhat measures are now requiied to dispose of useless paper® which have 
accumulated from not having been destroyed according to the Rules laid 
down 

2 For the- future, to assist all offices in separating papers to be destro} cd 
from those which are to be preserved with referenco to para 8 of Rule IX, 
page 1215 Ajmere Regulation Book and para 3 Rule XIV and with refer* 
cnco to all English correspondence which is not Judicial, the following rulo 
IS prescribed — 

Rule Each office shall keep a rubber stamp on which tho letter D 
shall be inscribed m largo characters. 

Before a letter is submitted for orders to tho head of tho office it shalf 
be stamped D m red ink , if its deslriictioo is permissible under tho Rule, 
or in the case of non Judicial records if it docs not appear ncccessarj to pro- 
servo It for more than three years The head of the Offico will thus have an 
opportunity of seeing if it has b^en rightly stamped D, and all records so 
marked can easily be separated fiom files by any subordinate clerk whoa 
the time for destroying them arrives 

Ibey tno^iJ Aowever, 6e rfestfrojeef ni dAo pa’scocu cf a 
cer, who need only see that they nto marked D without cxvmming the*r 
contents and Rule XVII which enjoins u note being made of every rcconl 
must not be overlooked When the record to bo dostrojod has been entered 
in anj register, the note of its destruction should bo made against such 
entry 

3 The object of this Rulo is to insure tho oxcerciso of proper discre- 
tion in the destructu n of documents, and to admit of such destruction being 
earned out bj infenor clerks with the tninunum expenditure of time and 
trouble 

4 The Rule 13 not intended to supersede or interfere with anj of the 
Rules m the Regulation BooL 
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10 The responsibility enjoined on Assistant Commissioners and District 
Councils in the hst pari i’* admxnislraitte Generally speaking interference 
in professional matters would be confined to bringing to the notice of the 
Superintending Engineer any views they may hold in respect of the mode of 
carrying out the work 

11 When an Estimate is sanctioned and with the exception contem 
plated m the hst para the responsibility for carrying out the work will rest 
with the Dnisional Engineer 

12 When an Estimate which the Commissioner has power to sanction 
should in the opinion of the Executive Engineer be leferred for ^ro/esstonaZ 
opinion to the Superintending Engineer he will record his opinion to this 
effect in the report to the Estimate 

13 On completion of a work a report in the usual form called a com 
pletion report will be submitted to the authority for whom the work has been 
I onstructed by whom it should be countersigned and return to the Divisional 
Engineer 

14 All applications or requisitions for works required to be executed 
under these rules must be submitted through the Commissioner 

CHAPTER III 

Procedure in regard to orks 

Section I — Administrative sanction preparatory to entering upon pro 

jeets 

15 Administrative sanction by the Local Administration must be 
obtained before any project fur works the cost of which will exceed Rs 500 
can be entered on Without such administrative “anction uo detailed Plan^ 
or Estimates need be prepared 


16 All proposals for works requiring *5anction under the foregoing rules 
must be submitted to the Commissioner of Ajmere and Merwara 

k7v To ensure regulantj m the conduct of business it is considered 
cxpediL^to restrict the submission of ordinary applications for administra- 
tue sanctNn to a certain fixed period of each jear an expediency based on 
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both Administmfne and Financial grounds, as ficiliiating the selection of 
schemes forearlj consideration both uith regard to the relatne importance 
of the proposed works and the limit of the available resources. 

18 An annual list of schemes for adminstrativc sanction should there 
fore be submitted between the Ist January and 1st of May of each jear The 
projects should be arranged in the list in the order of their importance, and 
the list should be accompamed by papers explaining the necessity for each 
work and giiing a rough plan and estimate of cost for each work 

19 Such proposals as are approved by the LjcoI Administration mil 
be dulj communicated to the Commissioner through the ‘^ecretarj m the 
Public Woiks Department, and at the same tune the necessary instruction 
for the preparation of the detailed Plans and Estimates will be issued 

20 Should, however any proposals for Administiative sanction be jus- 
tified by really urgent necesstfy, the Local Administration will receive and 
consider them at a time other than that prescribed above 

21 Proposals for Irrigation new projects or extensions or alterations 
to existing Works requiring Admimstritivc sanction under these rules should 
in addition always be accompanied b> a report by the Revenue Officer coo- 
cemed of the estimated Direct and Indirect reicnue to be expected 

Section II — Proceouke in submission of Projects 
Ongtnal IToria 

22 The e are classed as — 

(i) — Major Works, or those which co«t Rs 2,500 or upwards distin- 
guished as 

(o) Works costing more than Rs. 5 000, which require the sanction 
of the Local Administration in the Public Works Department 
(6) Works costing up to Rs 5000 which with the advice of the Su- 
perintending Engineer, the Commi-noner ma^ dispose offinallj 
(ii) — Minor Works or those which coat Rs. 500, and not more than 
Rs. 2 500, which tho Commissioner, advised bj the Divisional 
Enpneer, may dispose of finalU 


Sort — Proj«l* »re u»utltT inituted in 
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(in) — Pett} works, ■which cost less thin Us 500, which the Commis- 
sioner inaj himself dispose of 

23 Phns niid Estimates undei Cpipter III, Section I, Para. 19 for 
works under class I (a) shall be submitted to the Local Administration in the 
Public Works Department fur sanction, on receipt of which the project will 
be registered for inclusion m the next j ear's budget Should, however, there 
be circumstances making it advistble that the work should be cxecuteil at 
once, these should be stated in sending up the project and application made 
for the nectssarj ippropiiation of funds under a separate letter 

24 Plans and Estimates undci Chapter III, Section I, Para 19 for 
Works under class I (5) will be sanctioned bj the Commissioner himself and 
be similarly registered for iDclusion in the next jcxr’s budget , unless there 
be an} work which circumstances m ikc it desirable to put in hand at once, 
when the sanctioned project should be sent to the Locil Aclmmistntion in 
the Public Works Department for the requisite appropnation of funds 

25 Plans and Estimates for Works under class 11 will be sanctioned 
by the Commissioner, and be registered for inclusion in the ensuing j car's 
budget, or if there are circumstances which mike it desirable to carry out 
the work at once he should explain them in an apphcatiou to the Local Ad- 
ministration in the Public Worl s Department for an appropnition of the 
requisite funds 

20 The powers delegated to the Commissioner underclass III do not 
extend to Imperial Works, such as Mibtarj, Postal and Telegiaph to the«5e 
as well as to " Tools and Plant,” provided for in the Imperial budget, the Pub 
he Works Code Rules will applj 

27 (1) No woik shall be commenced until sanction to it has been ac- 

corded, allotment of funds made and orders for its commencement issued by 
competent authont} 

(2) In cases of emergency when the Divisional Engineer considers that 
the stability of an} work will be endangered b} delay, the Commissioner maj, 
with or without the advice of the Superintending Engineer, authorize any 
neccssar} prccautionar} measures to be carried out reporting his proceedings 
at the «ame time for confirmation 

?>OTr— For works under class<.s 1 anil II, Vdnnnistratnc s'tnLliou must first be ob 
Uinc 1 \ ) 

. ^ \ 
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HIUMCIPALITES 

28 Where not others ise provided bj Reg ilation the Rules in regard to 
poncr of sanction of Municipal Committees are as follows — 

1 — Tf the Estimates do not exceed Bs 2 500 the Committee cau sanc- 
tion them on the advice of the Divisional Engineer who shall 
always sign the Plans and Estimates in token of approval 

11 — If the Estimates exceed Rs 2 500 and do not exceed Ks 5 000 they 
will be sanctioned bj the Coinmis loner on the advice of the 
Superintending Engineer who will always) sign the Plans and 
Estimates in token of approval 

m — Estimates exceeding Rs. 5000 will be referred to the Local Admi 
niatration in the Public Works Department 

Repaihs 

29 Repairs are either Ordinary or Special — 

(a) Ordinary Repairs aie those of a periodical or recurnng nature 

These do not require Administrative sanction 

(b) Special Repairs are such as involve any addition, alteration or 

renew il to the original design which is not due to ordinary wear 
or teal For these Administrative sanction is required under 
the same rules as for Original Works 

30 The repairs for all classes of buildings and works are provided for 
m the General Budget of the Province, and the expenditure on them must 
necessarily be limited to the total sum allotted annually in the budget 

31 Sanctioned estimates for peiiodical repairs of all kinds only hold 
good until the 31st March following, or in special cases until the 15th June 

32 The Divisional Engineer should see that Periodical Repair £';timates 
embrace ns much of the repairs required in each year as is possible so as to 
reduce the number of <cparate estimates and requisitions. 

33 The Commissioner should oati«fy himself that the Divisional Engi- 
neer or hij> subordinates inspect each building and road periodically in view 
to the Budget provision being made to bear due relation to real requirements 
and ensure all buildtngH but g fatrh maintained 
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AN^uAL Repairs TO Buildings 

34 Estimates for annual repairs of all Civil buildings should be sub' 
mitted on or before the 1st June This applies to repairs to be earned out 
by the Divisional Engineer 

35 All repairs to buildioga of a temporary character (mud nails, tiled- 
roofs native timbering &/C ) will be carried out by the District Officials 
under the order of the Comrais«ioner and from the funds provided in the 
Civil Budget for that purpose 

36 No repairs affecting the constructive details of a building are to be 
executed except under the supervision of a public Works Officer 

vit 37 All Civil Imperial and Provincial Buildings connected with the 
>fl Department** as per margin will be under the general charge of the Execu* 
tive Engineer, Municipal Buddings unless specially made over to him, or 

iia being used for Imperi d purposes will remain in charge of the Committees 
nd 

38 It is the duty of the officer occupying the building to inform the 
Corrimis^ioner if a budding in his charge is out of repair either bj letter or 
requisition as for a new work 

39 No additions or alterations are to bo made to any public budding 
of any sort or kind without due authority This order must be strictly attend- 
ed to in each department and by the sanctioning or controlling authoiitj, 
while the Public Works Depirtincnt is held responsible from a professional 
point of view, for the propriety of such alterations and additions as ma} be 
undertaken 

40 Outlay on repair® to unautbonzed additions or alterations 13 pro- 
hibited 

41 The erection of private buildings within the precincts of Govern- 
ment lands IS strictly prohibited, and all officers concerned are held responsi- 
ble for reporting such irregularities For the erection of Suitors’ sheds, 
Vakils’ rooms or buddings likely to be useful to people or officers attending 
court houses the sanction of the Local Admimstnition must he first sought. 
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42 E\er} new bmldmg constructed by the Exccutuo Engineer mil be 
proiided with all ncccssar} fixtures, weludmg record racks, shelves, pankhas, 
&c But the repan of these fixtures and all petty repairs of doors and win- 
dows, including the replacement of broken glass, will be provided for b^ the 
ofiicere occupying the buddings, except when ret/uircd as pirt of a general 
repair 

43 The officer m charge of each building should make some person of 
his ebtabli<5hment answerabl*' fonts general condition, including the glass in 
each room and fixtures, as also keeping a watch on the attacks of vvhite- 
ant« giving strict attention to the cleanliness of the interior, and neatness of 
the exterior, and surroundings &c., charges for which ma} be made by the 
officer concerned in his contingent bill 


COMMUMCA^IO^S 
44 Rodcla arc classed as — 

I Imperial 

II Local 

III Municipal 

Arrangements for repairs of class I will be made b^ the Public Works 
Department, for clashes II and III b} the Dislnct Councils and Municipal 
Committcs uodtr the Rules and Regulations m force 


Unjietaixed Roads. 

45 When Estimates for repaiis of unraetallcd roads ore sanctionetl, the 
v\ork maj be earned out through the Divisional Engineer, or bj such other 
agcnc) as the District Councils or Municipal Committees ma) resoha 

4C When the District Councils or Municipal Committees employ 
other Agency than tin. Dnuioinl Engineer for rtpairs, of uiimculled roads. 
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kutcha buildings, planting trees, &c, but rcquiic the woik to be checked 
and paid for b^ him, the work shall be accounted for to the Divisional Engi- 
neer by a bill which must be accepted and paid by him 

47 Any bill for such work countersigned by a M.agistratc or by a 
Chairman of a Municipal Committee or District Council shall bo deemed 
sufficient authority for its payment by the Executive Engineer on condition 
that there is budget provision, and that in the case of a work (other than 
repairs) costing over Rs 50 there is a sanctioned estimate 


iRRIGAnON 

48 At the commencement of each official )ear the Commissioner Mill 
be informed of the amount allotted for oidinary repairs under this head, the 
proceduie for sanctioning the repairs will be the same as that for repans 
generally 


Estimates 
Section 111 

49 Detailed Estimates foi works costing R* 500 and over, should no 
be entered upon until Administrative sanction has been accorded, and the 
orders for their preparation been issued by the Local Administration in the 
Public Works Department, vide Section I, para 19 

50 In all Estimates for Major and Minor Works the letter giving Ad- 
ministrative approval and authonzing their preparation should be distinctly 
quoted under ‘References' 

51. The Abstracts of all estimates must bo prepared m duplicate Both 
abstracts should bear the countersignature of the apiiroving officer. The dup- 
licate abstract for estimates for (a) Major Works will be sent to the Exa- 
miner, Publie Works Account'*, by the Secretary to the Local Administration 
in the Public Works Department, those for {b) Maj'oi and Minor WorI<s, as 
Mcll as foi Rcpaiis, uill be sent by the DiMsional Engineer to the Examiner. 
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62 The cH'wificn.tion to be obsened in the preparation of estimates is 
to be found m Appondi'^ VI of Public Woi ks Code, Vol 2 To ensure uni 
formitj of classification the headings of the estimates for works and repairs 
and their abstracts should show distinctly the division, district, fund class, 
mam-head and sub head (and where necessary the project of which the work 
forms part) to which the estimate lelatcs 

53 Estimate® for repairing unmctallcd roads need nob be of an elabo- 
rate character it will suffice to state the width of each load its general con 
dition \\ hethor it be a hill ro id or road lo the plains or partlj one and partly 
the other with the proposed rate for repairs per mile for each class of road 


PUNDt) 

Section IV 

5i It IS a fundamental rule that no outlay is to be incurred on an} 
woik without a duo allotment tffunds 

55 Applications for allotments of funds should be submitted as ®oon as 
possible after the Ibt April These should bo regulated not ncconhng to 
budget grant®, but to &ona fide requirements (proiidcd for in the budget) for 
the }ear 

5G Anticipated lapses of funds should be reported to the Ijocal Admi- 
nistration in the Public Works Department bj the 1st October in ca )i jear 
at latest to admit of their utilization elsewhere 

57 The I/>cal Administration alone has power to transfer funds from 
Origin il Vorks. 

58 The allotments entered in the bidgct for anj joar for Original 
Works estimated to cost more than Rs 2500 each cannot be utilized until 
the mono) has been assigned in a formal manner bj the Local Adimnistn- 
tion m the Public Works Department. The applications for such assignments 

shtmUl be submitted separate!) for each woiL 
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59 Applications for allfitmont of funds should be Kept cntircl} (hstinct 
from references regarding estimates Foi instance if an estimate for a uork 
IS submitted for sanction and funds arc required at the same time a scjiaiatc 
letter regirding the funds should be untten 

GO A icscr\e from the Minor Works giant allotted annually m the bud- 
get for any jear will be placed at the dts|>osal of the Commissioner When 
an appropriation for a min ir woik has once been made by Mie Commissioner, 
the Divisional Engineer will beheld lespmsiblc that such budget appiopna- 
tion IS not exceeded Such apjtropnxtion once made, however, shall not be 
diverted to anj other minor work except under the nuthontj gi anting the 
original appropintioii 

Cl Alistofwork« remaining incomplete on the 31st March of anj jear 
and which haio not been cnteicd in the budget of the sircoeding ycfir, shall 
be submitted earl) in April and allotment of funds asked for to the Local Ad- 
ministration in the Public orks Department 

Po3 G 2 The powers delegntcrl to the Commissioner under the foregoing 
uld lules of this section do not extend to Imperial Woiks (see margin) 


Petty W >rks 

G3 A sum of moncj as a reserve for Petty Worl s will bo pi iced from 
time to time bj the Locil AdininMrition m the Public Works Department 
at the disposal of the Commissioner 

G4 The Commissioner will sanction and allot funds (if available) up to 
the limit of his reserve for the coiistmction of all Pettj Works in his division 
costing less than Rs 500 If the Commissionor’B lescrvc is exhausted and 
the work is urgmr, ajiphcition f>r further funds should be made to the Lo- 
cal Administration iii the Public Works Department On no account must 
Petty Works be comincncv. 1 in viiticipatiou of allotment of the requisite funds 

Go The reserve placed at the disposal of the Commissioner is absolute- 
ly f vr Pctiy Works only , unless otkenv ise ordered, and must not be applied to 
any otlicr purpose 
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Rfpmrs 

C6 Tht. 'illotnicnt prnidcd foi rcpiirs in the Gencril Biulgot of the 
PioMnce ivill be ili'slribtucd at the commencement of cich accortUng to 
requirements and the ComtnisMonor infonned 

67 From the sum *h) placed at the Cotiimi'^ioncrs disposal approprn- ‘ 
tions w ill be made b^ that officer as he inaj deem requisite up to the limit of 
his allotment 

68 The Commissioner has the power to transfer funds for rcimrs with- 
in budget sub heuK ns for example from one Uevenue building to another 
Of from one Police station to another 

69 No appropnation should be made to n worh or repaii in ex css of 
the sinction estunitcd imount for such work or repur 

70 The Exccutne Engineer will submit a monthly statement inFoim 
Ivo 42 shown g distinctly and separately cxery sinction accorded by the 
Commissioner or Assistant Commissioner under the preceding rules This 
statement w il) show the condition of the rcseiaes placed at the disposal of tho 
Commissioner at the close of each month 

rOHM No 42 

Statement showing the condition of the Reserves for petty and nnforo 
seen works as well as for repair* as held by Commissioner of Ajmere at tho 
close of the month of 
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Vl ThiS) stitemont after counter signature by the Commissioner should 
be sent direct to the txaminer of Public Works Accounts accompanied by 
abstracts of the sanctioned leqmsitions or estiin ites on which the works art 
beinjj earned out A copy of the statement should also bo sent to the Local 
Admmistrvtion in the Public Woiks Dcpirtment 


Budgets 
Section V 

72 The DiMsionalEngincorwilI under the oideis of the Commissioner, 
propirc for subini s on to the Local Administration in the P iblic Works Dc 
partment the Divisional Budget programme or schedule for each ) car 

78 For gencnl gui lance in the preparation of the Divisional Budget 
the following conditions should bo obesened — 

I That the grant of the previous } oar be taken as a general guide to 

the totals 

II That all v\orks likel) to remain incomplete m the jear and to be 

on hand in the ci suing year have firet consideration and entr^ 

HI That all orks for \\ hich estimates have already been sanctioned 
stand second in importance 

IV That woiks for which Administrative approval of the Local Admi 
lustration has been received come next 

74 No MOiks will I e admitted in the Budget for which projects have 
not been submitted 

7*) In the Budget for oa^’h jear the works to be earned out bj Public 
Works Officers will bo entered and a charge for Establishment on the lump 
sum vmII be made 

70 The contribution to bo made shall be as ruled in the Local Admi 
mstration No 1791S dated Cth Jul^ 1877 at 10 pei cent on the amount cn 
tcrcd in the Bn Iget 
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CHAPTER IV 

Method of accounting For Evpendituke. 

77 The procedure ind forms prescribed the Public Works Codes m 
the matter of accounting for expenditure arc to be strictly adhcJ ed to 

78 The Divisional Engineer will be placed in funds by means of month- 
ly letters of credits obtained through the Examiner of Public Works Accounts 
From this sovucc onlj can expenditure be incurred by him 

79 The subordinates under the Divisional Engineer shall be imprest- 
holders with imprest fixed with reference to the wants of each, subject to the 
limit in amount prescribed lu Public Works Code Rule® 

80 In dealing with Tchsildars &c , as contemplated in Chapter III, 
section 11, paras 46 47 of these rules it will be piopor to constitute them 
temporary imprest holders with this differcDce, that thej shall not be called 
on to funn&h more than the bill proscribed 





